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NOTICE. — GUARANTY. 

JAMES  W.  LENT  AXD  ANOTHER  u.  MANLEY  PADELFORD. 
In  the  Supreme  Judicial  Court  of  Massachusetts. 

SEPTEMBER  TERM,  1813. 
[reported,  10  MASSACHUSETTS,  230-239.] 


Notice  of  matter  equally  within  the  knowledge  of  the  plaintiff  and  the 
defendant,  need  not  be  given  by  the  plaintiff,  even  lohen  the  under- 
taking of  the  defendant  is  for  the  performance  of  an  act  by  a  third, 
person. 

When  the  promise  of  the  defendant  is  alleged  to  be  in  consideration  of 
a  future  performance  on  the  part  of  the  plaintiff,  it  is  unnecessary 
to  allege  a  reciprocal  promise  by  the  latter,  or  any  other  assent  to 
the  contract  on  his  part  than  is  implied,  in  the  fact  of  performance. 

A  declaraiion  upon  a  written  contract,  need  not  pursue  or  set  forth  the 
loords  of  the  contract.  It  is  enough  to  set  forth  their  legal  effect  and 
ineaning. 

The  declaration  in  this  case  was  in  substance,  that  the  phiintift' 
had  issued  an  execution  against  one  Joseph  Barney,  which  was 
then  in  the  hands  of  one  T.  Hinsdale,  a  deputy  sheriff",  and  that 
the  defendant  undertook  and  promised  the  plaintiffs,  in  con- 
sideration that  they  would  delay  the  service  of  said  execution 
until  the  first  Monday  of  June  then  next,  and,  in  consideration 
of  value  received  by  the  defendant  of  said  Barney,  that  the  said 
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Barney  should  make  his  appearance  and  be  ready  at  Pittsfleld, 
at  the  tavern  of  J.  M.,  either  to  pay  said  execution  (meaning  any 
execution  that  might  issue  upon  the  same  judgment),  or  to  sur- 
render himself  to  any  officer  who  might  have  such  execution  on 
said  day;  and  that  if  Barney  was  not  ready,  &e.,  as  aforesaid,  tiie 
defendant  would  pay  to  the  plaintiifs  the  amount  due  upon  such 
execution,  with  the  interest  thereon  from  the  day  of  making  the 
promise ;  and  the  defendant  reserved  to  himself  the  right  to  go 
after  the  said  Barney,  if  he  should  go  out  of  the  state,  and  deliver 
him  at  the  place  above  mentioned  on  the  fourth  Monda}'  of  June 
aforesaid,  thereby  intending  to  exonerate  himself  from  hivS  said 
obligation.  And  the  plaintifts  averred  that,  confiding  in  the 
defendant's  said  promise  and  undertaking,  the  service  of  said 
execution  was  delayed,  &c.,  and  no  service  was  ever  made  upon 
it;  that  said  Barney  did  not  make  his  appearance,  &c.,  although 
the  said  Hinsdale  was  then  and  there  ready  to  receive  payment,  or 
to  take  the  body  of  the  said  Barney  ;  that  the  defendant  did  not 
deliver  him,  at,  &c.,  on  the  said  fourth  ]\Ionday  of  June,  although 
the  said  Hinsdale  was  then  and  there  ready  to  take  his  body, 
&c. ;  and  that  the  defendant  had  never  in  any  manner  discharged 
said  execution,  or  paid  the  said  interest ; — whereby  an  action  had 
accrued  to  the  plaintiffs  to  recover  of  him  the  amount  duo  upon 
said  execution,  with  the  said  interest.  Yet  though  often  re- 
quested, &c. 

At  the  trial  of  the  case  before  Parker,  J.,  the  following  con- 
tract in  writing,  signed  by  the  defendant,  was  given  in  evidence : 

"  Whereas  there  is  now  an  execution  in  the  hands  of  Theodore 
Hinsdale,  Jun.,  deputy  sheriff,  in  favor  of  James  W.  Lent  and 
William  H.  Folger,  against  Joseph  Barney,  for  the  sum  of  seven 
hundred  and  ninety-five  dollars  seventy-four  cents,  and  it  can- 
not now  be  paid  by  said  Barney  ;  therefore,  if  said  execution 
can  be  delayed  till  the  first  JMonday  of  June  next,  and  in  con- 
sideration of  value  received  of  said  Barney,  I  hereby  agree  and 
promise  that  said  Barney  shall  make  his  appearance  and  be  ready 
at  Pittsfield,  in  the  county  of  Berkshire,  at  the  house  of  Joseph 
Merrick,  either  to  pay  said  execution,  or  to  surrender  himself  to 
any  officer  who  may  have  the  same  at  that  time;  or  I  will  pay 
the  same,  -with  the  interest  from  this  time,  to  said  Lent  and  Pol- 
ger.  Savoy,  February  23d,  1809.  And  further,  I  reserve  to 
myself  the  right  to  go  after  said  Bamey,  if  he  goes  out  of  the 
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state,  and  deliver  him  at  the  place  above  mentioned  on  the  fourth 
Monday  of  June  aforesaid. 

Manley  Padelford." 

After  a  verdict  for  the  plaintiff,  a  motion  was  made  in  ari'est 
of  judgment,  on  the  ground  the  declaration  was  insufficient  in 
not  showing  any  promise  or  agreement  by  the  plaintiff,  as  a  con- 
sideration for  the  promise  of  the  defendant,  and  in  not  containing 
an  averment  of  notice  to  the  defendant  of  the  failure  of  Barney 
to  appear  at  the  time  stipulated  for  in  the  agreement,  or  of  any 
request  to  pay  the  money  demanded,  before  the  suit  was  brought. 
The  opinion  of  the  court  in  relation  to  these  points  was  as  fol- 
lows : 

Jackson,  J.  The  court  have  heard  both  these  motions  together, 
for  the  convenience  of  the  parties,  and  to  prevent  delay. 

The  first  point  to  be  considered,  in  the  motion  for  a  new  trial, 
is  thi3  supposed  variance  between  the  declaration  and  the  writing 
pi'oduced  in  evidence.  It  is  never  necessary  to  declare  in  the  pre- 
cise words  of  a  written  promise.  It  is  always  allowable,  and 
often  necessary,  to  declare  according  to  their  legal  effect  and 
import.  In  the  present  case,  we  have  no  doubt  that  the  promises 
contained  in  the  writing  were  made  to  the  plaintifls.  They  are 
the  only  persons  interested  in  the  subject  of  the  promises,  which 
do  not  purport  to  be  made  to  any  other  person  ;  and  the  defend- 
ant expressly  promises,  in  the  event  which  has  happened,  to  pay 
the  money  to  the  plaintifts.  It  is  like  the  case  of  a  common 
promissoiy  note.  The  words  of  the  note  are, "  For  value  received 
I  promise  to  pay  to  A.  B. ; "  but  in  the  declaration  upon  such  a 
note  it  is  always  alleged  that  the  defendant  promised  A.  B.  to 
pay  him. 

As  to  the  other  supposed  variance,  we  are  equally  satisfied  that 
the  declaration  comports  with  the  legal  eftect  of  the  writing. 
The  expression,  "  if  the  execution  can  be  delayed,"  as  introduced 
in  this  paper,  is  equivalent  to  saying,  "  if  you  will  delay  it,"  or, 
"  in  consideration  that  you  will  delay  it." 

The  next  ground  of  the  motion  for  a  new  trial  is  the  supposed 
misdirection  of  the  judge  in  instructing  the  jury  that  the  con- 
ti-act  was  sufficient  in  law  to  support  the  action.  We  are  all 
satisfied  that  the  direction  was  right.  We  have  already  said  that 
the  contract  was  made  with  the  plaintifls ;  and,  indeed,  it  further 
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appears,  from  the  report,  that  it  was  made  by  the  express 
authority  of  their  agent.  Even  if  the  agent  had  no  previous 
authority  to  nialce  this  contract  for  the  plaintifis,  yet,  if  the 
agent  proceeds  immediately  to  execute  the  contract,  in  any  part 
beneficial  to  the  defendant,  or  prejudicial  to  the  plaintiffs,  and  if 
the  plaintiffs  afterwards  assent  to  it,  and  go  on  further  in  pei'- 
formance  of  the  contract,  it  shall  bind  both  parties. 

As  to  the  consideration,  there  is  no  necessity  of  deciding,  on 
this  occasion,  whether  it  must  always  be  expressed  in  the  writ- 
ing, according  to  the  opinion  in  the  case  of  Wain  &  "Walters, 
l^ecause  this  power  does  sufficiently  express  the  consideration.  It 
does  not  appear  whether  it  was  of  any  benefit  to  the  defendant; 
but  it  was  a  prejudice  to  the  plaintifis,  viz.,  suspending  the  ser- 
vice of  the  execution  from  February  to  June.  It  cannot  be 
supposed  that,  in  such  a  case,  the  writing  should  show  that  the 
whole  consideration  was  executed  on  tlie  part  of  the  plaintiffs. 
That  is  obviously  impossible  in  every  case  where  the  considera- 
tion is  a  forbearance  until  a  future  day. 

But  it  is  said  that  it  does  not  appear,  in  this  writing,  that  the 
plaintiffs  agreed  to  forbear  their  remedy  until  June.     We  know 
of  no  rule  that  requires  the  contract  of  the  plaintiffs  in  this  case 
to  be  contained  in  the  same  paper  which  contains  that  of  the 
defendant,  nor  even  that  the  former  should  be  reduced  to  writino; 
at  all.     The  statute  of  frauds,  in  its  most  strict  construction, 
would  require  only  the  motive,  cause,  or  consideration  of  the 
promise  to  be  expressed,  so  that  the  court  could  judge  of  its 
sufficiency ;   not   that   the  same   paper  should  also  contain   the 
evidence  of  the  performance,  delivery,  or  receipt  of  the  thing 
upon  which  the  promise  is  founded.     It  is  enough  if  the  court 
can  decide,  upon  inspection  of  the  paper,  that  the  consideration 
is  sufficient  in  law :  it  is  a  question  for  the  jury,  whether  that 
consideration  has  been  in  fact  performed  or  received.     It  appears 
in  this  case  that  the  plaintiffs,  hj  their  agent,  did  authorize  and 
assent  to  this  contract,  and  that  they  have  performed  it  on  their 
part.     As  this  agreement  of  the  plaintiff'  is  not  required  to  be 
made  in  writing,  it  may  of  course  be  proved  by  parol  testimony. 
As  to  the  amount  of  damages,  we  are  satisfied  that  the  jury 
were  rightly  instructed  by  the  judge.     This  is  not  merely  an 
agreement  by  the  defendant  to  do  a  collateral  thing;  nor  is  the 
money  to  be  paid  by  way  of  penalty  for  a  breach  of  the  contract. 
We  do  not  consider  the  damages  thus  liquidated  by  the  parties, 
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to  be  uureasonable  in  the  event  which  was  contemplated,  and 
which  has  since  occurred.  The  defendant  has  agreed,  in  a  certain 
event,  to  pay  this  sum ;  and  we  have  no  power,  in  this  case,  to 
alter  his  agreement. 

There  are  two  grounds  of  the  motion  in  arrest  of  judgment. 
The  first  is,  that  no  sufiicient  consideration  for  the  defendant's 
promise  is  set  forth  in  the  declaration.  The  declaration  states 
that,  in  consideration  that  the  plaintiffs  would  delay  the  service 
of  their  execution,  the  defendant  promised  ;  and  then  it  is  averred 
that  the  plaintifis  did  delay  the  service  accoi-dingly.  This  ap- 
pears to  us  sufficient.  It  is  the  usual  mode  of  declaring  in  such 
ease  in  the  books  of  entries. 

This  manner  of  stating  the  consideration  and  the  contract  is 
not  confined  to  cases  of  forbearance.  It  is  not  uncommon,  in  the 
case  of  goods  sold,  to  declare  that,  in  consideration  that  the  plaiu- 
tift'  would  sell  and  deliver  to  the  defendant  such  goods,  the  latter 
promised  to  pay  a  certain  price,  and  then  to  aver  that  he  did  sell 
and  deliver  them  accordingly.  So,  in  consideration  that  the 
plaintift'  would  do  any  other  specific  thing,  and  then  aver  the 
performance,  without  alleging  that  the  plaintift'  had  promised  to 
do  it.  This  is  not  one  of  the  cases  in  which  it  is  necessary  to 
state  in  the  declaration  mutual  promises,  as  the  consideration  of 
each  other. 

The  other  ground  of  the  motion  in  arrest  of  judgment  at  first 
excited  the  most  doubt  in  the  minds  of  the  court.  It  is  the 
want  of  averring  notice  to  the  defendant  that  the  said  Barney 
did  not  appear  at  the  time  and  place  prescribed,  and  a  special 
request  to  the  defendant  to  pay  the  money. 

I5ut  upon  further  consideration,  we  are  satisfied  that  the  decla- 
ration is  in  this  respect  sufficient.  The  general  rule  is  perfectly 
well  settled.  When  the  matter  alleged  lies  peculiarly  in  the 
knowledge  of  the  plaintitF,  he  must  aver  that  the  defendant  had 
notice  ;  but  when  it  lies  equally  in  the  knowledge  of  the  defend- 
ant, such  averment  is  unnecessary.  The  case  at  bar  comes 
within  the  latter  branch  of  the  rule.  There  was  no  act  to  be 
done  exclusively  by  the  plaintifl:s.  It  may  even  be  said  that  the 
matter,  by  which  the  defendant  was  to  be  discharged,  was  an  act 
to  be  performed  by  himself.  He  promises  that  Barney  shall 
make  his  appearance ;  he  undertakes  to  have  him  at  a  day  and 
place  certain,  and  he  must  know  whether  he  has  done  so. 

But  without  going  to  this  length,  it  is  sufficient  if  the  act  were 
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to  be  done  by  a  stranger.  The  defendant  had  as  good  means  of 
information  as  the  plaintifts,  and  he  was  bound  to  take  notice 
whether  Barney  made  his  appearance  at  the  time  and  place 
appointed.  It  was  not  necessary,  then,  for  the  plaintiffs  to  give 
him  formal  notice  of  the  fact ;  and  of  course  it  is  not  necessary  to 
aver  such  notice  in  the  declaration. 

As  to  the  want  of  averring  a  special  request,  we  should  yield 
with  difficulty  to  such  an  objection,  after  a  verdict  on  the  merits 
of  the  case.  The  only  use  of  a  special  request  is  to  avoid 
vexatious  suits,  by  giving  to  the  defendant  an  opportunity  of 
paying  an  undisputed  demand.  It  is  apparent  in  the  case  befoi'e 
us,  that  it  would  haA^e  been  a  fruitless  ceremony.  We  are  not, 
however,  satisfied  that  such  a  request  was  required  by  the 
strictest  rules  of  law.  The  defendant  may  be  considered  as 
agreeing  to  do,  or  cause  to  be  done,  one  of  two  things.  When 
he  knew  that  the  one  was  not  performed,  he  became  immediately 
liable  to  perform  the  other.  The  paj^meut  of  the  money  became 
a  present  duty,  as  if  there  had  been  no  alternative  in  the  original 
contract.  In  such  a  case,  the  general  averment  of  licet  scepius 
requisitus  is  sufficient. 

Judgment  on  the  verdict. 


JA]\IES  S.  DOUGLASS  AXD  OTHERS,  plaintiffs  in  error,  v. 
REYlsrOLDS,  BYRNE  &  COMRAXY,  defendants  in  error. 

In  the  Supreme  Court  of  the  United  States. 

JANUARY  term,  1833. 

[reported,  7  peters,  113-129.] 

A  letter  uris  addressed  by  the  defendn.ids  to  the  plaintiffs,  in  thefollov- 
ing  words.  ^'■Gentlemen: — Our  friend,  Mr.  Chester  Hciring,  to 
assist  him  in  business,  may  require  your  aid  from  time  to  time, 
either  by  acceptanee  or  endorsement  of  his  j^aper,  or  advances  in 
cash.  In  order  to  save  you  from  harm  in  so  doing,  we  do  hereby 
bind  ourselves,  seveirdly  and  jointly,  to  be  respoyisible  to  you  at  any 
time  for  a  sum  not  exceeding  eight  thousand  dollars,  should  the 
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said  Chester  Harimg  fail  to  do  so."  Held,  to  be  a  continuing  guar- 
anty, and  that  the  plaintiffs  might  give  parol  evidence  to  prove  that 
subsequent  advances  to  Haring  were  made  on  the  faith  of  the  letter. 

In  the  case  of  such  a  guaranty,  the  guarantor  is  entitled  to  notice  within 
a  reasonable  time  that  it  has  been  accepted,  and  also  of  the  idtimate 
amount  of  the  advance  made  under  it,  but  not  of  each  partiadar 
advance,  while  the  transactions  under  the  guaranty  are  still  con- 
tinuing and  open. 

A  demand,  must  be  made  on  the  principal,  and  notice  of  his  default 
given  to  the  guarcmior  within  a  reasonable  time,  in  order  to  charge 
the  latter. 

The  opiriion  of  the  court  was  delivered  by  Story,  J.* 

This  case  comes  before  us  upon  a  writ  of  error  to  a  judgment 
of  the  District  Court  for  the  district  of  Mississippi,  in  which  the 
plaintiff's  in  error  are  defendants  in  the  court  below. 

The  original  action  is  founded  upon  a  guarantee,  given  by 
Douglass  and  others  in  favor  of  one  Chester  Haring,  by  the 
following  letter : 

"  Port  Gibson,  December,  1807. 
"  Messes.  Reynolds,  Byrne  &  Co. 

"  Gentlemen : — Our  friend,  Mr.  Chester  Haring,  to  assist  him  in 
business,  may  require  your  aid  from  time  to  time,  either  by 
acceptance  or  endorsement  of  his  paper,  or  advances  in  cash.  In 
order  to  save  you  from  hai-m  in  so  doing,  we  do  hereby  bind 
ourselves,  severally  and  jointly,  to  be  responsible  to  you  at  any 
time  for  a  sum  not  exceeding  eight  thousand  dollars,  should  the 
said  Chester  Haring  fail  to  do  so. 

Your  obedient  servants, 

"  James  S.   Douglass, 
"  Thomas  G-.  Singleton, 
"  Thomas  Going." 

The  declaration  contains  two  counts.  The  first  alleges  that, 
upon  the  faith  of  the  letter,  the  original  plaintiffs  accepted  and 
endorsed  drafts  or  paper  of  Haring  to  the  amount  of  eight  thou- 
sand dollars,  which  they  were  obliged  to  pay,  and  did  pay  at  the 
maturity  thereof;  and  of  which  they  gave  due  notice  to  the 
defendants.     The  second  count  is  for  money  lent,  and  money  had 

*  The  facts  of  this  case  appear  sufficiently  from  the  opinion  of  tlie  court. 
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aud  received.  But  this  may  be  laid  entirely  out  of  the  case, 
since  it  is  very  clear,  that,  upon  a  collateral  undertaking  of  this 
sort,  no  such  suit  is  maintainable. 

At  the  trial  upon  the  general  issue  and  the  plea  of  payment, 
the  plaintifis,  who  are  resident  merchants  at  Xew  Orleans,  oft'ered 
evidence  to  prove  the  paj'ment  of  five  promissory  notes,  dated  on 
the  1st  of  May,  1829,  payable  to  Daniel  Greenleaf  or  order,  and' 
endorsed  by  him,  viz. ':  one  note  due  on  the  20th  of  November, 
1829,  for  four  thousand  dollars  ;  one  due  on  the  20th  of  December, 
1829,  for  four  thousand  five  hundred  dollars  ;  one  due  on  the 
20th  of  January,  1830,  for  five  thousand  five  hundred  dollars  ; 
and  one  due  on  the  20th  of  February,  1830,  for  five  thousand  five 
hundred  dollars  ;  and  one  due  on  the  20th  of  March,  1830,  for  five 
thousand  five  hundred  dollars,  in  the  whole  amounting  to  twenty- 
five  thousand  dollars ;  and  that  the  notes  had  been  discounted 
with  the  plaintift''s  endorsement  thei-eou,  aud  were  taken  up  by 
them  at  maturity. 

It  also  appeared  in  evidence,  that  soon  after  the  letter  of 
guarantee  had  been  received,  acceptance  had  been  made  of  the 
drafts  of  Haring  by  the  plaintifis  to  the  amount  of  eight  thousand 
dollars  ;  and  that  other  large  transactions  of  debt  and  credit  took 
place  between  them,  upon  Avhich,  on  the  1st  of  May,  1829,  there 
was  a  balance  of  principal  of  twenty-two  thousand  five  hundred 
and  seventy-three  dollars  and  twenty-three  cents,  besides  interest 
due  to  the  plaintifis,  and  credits  to  a  larger  amount  than  eight 
thousand  dollars  had  come  into  the  possession  of  the  plaintifl:s. 
And  on  that  day  the  foregoing  notes  were  received,  and  the 
iollowing  receipt  written  on  the  account  containing  the  balance. 

"  Eeceived,  Port  Gibson,  AJay  1st,  1829,  in  part  and  on  account 
of  the  above  account,  and  interest  that  may  be  due  thereon,  the 
following  notes,  to  wit  [enumerating  them],  amounting  in  all  to 
twenty-five  thousand  dollars,  which  notes,  when  discounted,  the 
proceeds  to  go  to  the  credit  of  this  account. 

"  Eeynolds,  Byrne  &  Co." 

There  was  a  good  deal  of  other  evidence  in  the  cause,  but  it 
does  not  seem  necessary  to  state  it  at  large,  since  no  part  of  it 
becomes  important  to  a  just  understanding  of  the  merits  of  the 
controversy,  as  it  now  stands  before  us. 

In  the  progress  of  the  trial  the  depositions  of  several  witnesses, 
who  were  clerks  in  the  counting-house  of  the  plaintifis,  were  read, 
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in  which  they  stated,  that  they  knew  that  the  letter  of  credit  was 
considered  by  the  plaintiffs  as  covering  any  balance  due  by  Ches- 
ter Haring  to  the  plaintiii's  for  advances  from  that  time  to  the 
extent  of  eight  thousand  dollars  ;  and  that  advances  were  made, 
and  moneys  paid  by  them  on  account  of  Haring  from  the  time 
of  receiving  the  said  letter  of  credit,  predicated  on  the  said  letter 
always  protecting  the  plaintiffs  to  the  amount  of  eight  thousand 
dollars,  whenever  the  said  amount  or  less  might  be  uncovered ; 
and  that  it  was  considered  in  the  said  counting-house  of  the 
plaintiffs,  as  a  continuing  letter  of  credit,  and  so  acted  upon  by 
the  plaintiffs.  To  the  admission  of  this  part  of  the  depositions 
the  defendants  objected;  but  the  court  overruled  the  objection, 
and  permitted  the  evidence  to  be  read  to  the  jury  as  evidence  of 
the  reliance  of  the  plaintiffs  iifon  the  letter  of  credit  to  the  amount  of  the 
eight  thousand  dollars,  for  acceptances,  payments,  advancements, 
and  endorsements  made  to  Haring.  The  defendants  excepted  to 
this  admission  of  the  evidence ;  and  the  propriety  of  this  ruling 
of  the  court  constitutes  the  first  question  in  the  case. 

We  are  of  opinion  that  the  evidence  was  rightly  admitted  in 
the  view  and  for  the  purposes  stated  by  the  court  below.  It  was 
not  offered  to  explain  or  establish  the  construction  of  the  letter  of 
credit  (see  Russell  v.  Clai'ke,  3  Dall.  415,  S.  C.  7  Cranch's  Rep. 
69),  whether  it  constituted  a  limited  or  continuing  guarantee ; 
and  was  not  thus  open  to  the  objection,  which  has  been  relied 
on  at  the  bar,  that  it  was  an  attempt  by  parol  evidence  to  explain 
a  written  contract.  It  was  admitted  simply  to  establish,  that 
credit  had  been  given  to  Haring  upon  the  faith  of  it  from  time 
to  time,  and  that  it  was  treated  by  the  plaintiff's  as  a  continuing 
guarantee ;  so  that  if,  in  point  of  law,  it  was  entitled  to  that 
character,  the  plaintiffs'  claim  might  not  be  open  to  the  sug- 
gestion, that  no  such  advances,  acceptances  or  endorsements  had 
in  fact  been  made  upon  the  credit  of  it ;  an  objection  which,  if 
founded  in  fact,  might  have  been  fatal  to  their  claim.  Nothing- 
can  be  clearer  upon  principle,  than  that  if  a  letter  of  credit  is 
given,  but  in  fact  no  advances  are  made  upon  the  faith  of  it,  the 
part}'  is  not  entitled  to  recover  for  any  debts  due  to  him  from  the 
debtor,  in  whose  favor  it  was  given,  which  have  been  incurred 
subsequently  to  the  guarantee,  and  without  any  reference  to  it. 

The  other  exceptions  are  to  certain  instructions  prayed  by  the 
defendants,  and  refused  by  the  court. 
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They  are  as  follows : 

1.  That  the  said  letter  of  credit  sued  on  is  not  a  contiuning 
guarantee,  but  is  a  limited  one ;  and  that  when  an  advance  or 
advances,  acceptance  or  acceptances,  endorfiement  or  endoi'se- 
ments,  had  been  made  by  the  plaintiffs  on  the  faith  of  said  letter 
of  credit  to  the  amount  of  eight  thousand  dollars,  the  guarantee 
became  functus  officio,  and  ceased  to  operate  upon  any  future  ad- 
vances, accejDtances,  or  endorsements,  made  by  said  plaintiffs  for 
Chester  Haring.  And  that  if  the  said  plaintiffs  received  from 
said  Plaring,  in  payment  of  their  advances,  acceptances,  or  en- 
dorsements, made  on  account  of  said  guarantee,  the  amount  of 
eight  thousand  dollai's,  it  was  a  discharge  of  said  letter  of  guar- 
antee ;  and  that  any  future  advances,  acceptances,  or  endorse- 
ments, cannot  be  charged  against  and  recovered  from  the  defend- 
ants, by  virtue  of  said  letter  of  credit. 

2.  That  to  entitle  the  plaintiffs  to  recover  on  said  letters  of 
guarantee,  they  must  prove  that  notice  had  been  given,  in  a  rea- 
sonable time  after  said  letter  of  guarantee  had  been  accepted  by 
them,  to  the  defendants  that  the  same  had  been  accepted. 

8.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of 
credit,  they  must  prove  that,  in  a  reasonable  time  after  they  had 
made  advances,  acceptances,  or  endorsements  for  said  Haring  on 
the  faith  of  said  letters  of  guarantee,  they  gave  notice  to  said  de- 
fendants of  the  amount  and  extent  thereof. 

4.  That  to  entitle  the  plaintiffs  to  recover  on  said  letters  of 
credit,  they  must  prove  that  a  demand  of  payment  had  been 
made  of  Chester  Haring,  the  principal  debtor  of  the  debt  sued 
for ;  and  in  case  of  non-payment  by  him,  that  notice  of  such  de- 
mand and  non-pa3-ment  should  have  been  given  in  a  reasonable 
time  to  the  defendants ;  and  in  failure  of  such  proof,  the  defend- 
ants are  in  law  discharged. 

5.  That  the  promissory  notes,  drawn  by  C.  Haring,  the  prin- 
cipal debtor,  and  endorsed  by  Daniel  Greenleaf,  and  received  by 
the  plaintiffs  on  the  1st  of  Ma}^,  1829,  as  expressed  in  said  receipt 
of  that  date  at  the  end  of  their  said  account,  and  the  discounting 
the  same  in  New  Orleans  by  the  plaintiffs  after  they  had  endorsed 
the  same  for  that  purpose,  the  same  being  discounted  before  they 
fell  due,  and  the  receipt  of  the  net  pi'oceeds  arising  from  the  dis- 
counting, carried  to  the  credit  of  Chester  Haring's  account  on  the 
books  of  the  plaintiffs,  was  a  discharge  of  the  guarantors  on  said 
guarantee,  provided  the  debt  now  sued  for  was  included  in  the 
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sum  total  of  said  account,  on  account  of  which  said  promissory 
notes  were  taken  and  receipted  for. 

6.  That  if  the  said  notes,  mentioned  in  said  receipt,  were  re- 
ceived as  conditional  payments  of  said  debt,  the  defendants  are 
discharged  unless  it  be  proved  that  due  diligence  has  been  used 
to  recover  the  amount  called  for  by  said  notes  from  the  individ- 
uals responsible  thereon,  and  that  the  same  could  not  be  obtained. 

7.  That  the  plaintiffs,  by  accepting  said  notes  on  account  of 
said  debt,  from  C.  Haring,  the  principal  debtor,  with  D.  Green- 
leaf,  as  endorser  on  account  of  said  debt,  the  same  being  at  that 
time  due,  and  receiving  the  money  on  the  same  b}'  discounting 
them,  and  the  passing  said  notes  away  by  endorsement,  could  not 
have  sued  Haring  for  the  original  debt,  before  said  notes  fell  due, 
dishonored  and  returned  to  the  plaintifts  ;  and  that,  therefore,  they 
by  their  own  act  placed  it  out  of  their  power  to  proceed  against 
said  Haring,  to  recover  said  debt,  before  said  notes  fell  due  and 
were  returned  to  the  plaintiffs,  which,  in  law,  discharged  the 
guarantors. 

There  was  another  exception,  but  it  was  withdrawn  from  the 
cause  by  the  defendants ;  and  that,  as  well  as  another  respecting 
the  refusal  of  the  court  to  sign  the  bill  of  exceptions,  without  in- 
corporating in  it  the  evidence  given  at  the  trial,  may  be  dismissed 
without  commentary.  It  is  proper  to  add,  however,  that  the 
conduct  of  the  court  in  relation  to  the  bill  of  exceptions  consti- 
tutes no  just  matter  of  error  revisable  in  this  form  of  proceeding  ; 
and  if  it  did,  we  see  no  reason  to  question  the  propriety'  of  its 
conduct  upon  the  present  occasion.  It  is  manifestly  proper  for 
the  court  to  require,  that  all  the  evidence  which  is  explanatory 
of  the  true  points  of  the  exceptions  should  be  brought  before  the 
appellate  court,  to  assist  it  in  forming  a  correct  judgment. 

The  question  involved  in  the  first  instruction  is,  whether  the 
guarantee  contained  in  the  letter  is  a  limited  or  a  continuing 
guarantee ;  or,  in  other  words,  whether  it  covered  advances,  ac- 
ceptances, and  endorsements,  in  the  first  instance  to  the  amount 
of  eight  thousand  dollars,  and  terminated  when  these  wei-e  dis- 
charged ;  or  whether  it  covered  successive  advances,  acceptances, 
and  endorsements  made  to  the  same  amount  at  any  future  time, 
toties  quoties,  whenever  the  antecedent  transactions  were  dis- 
charged. Upon  deliberate  consideration,  we  are  of  opinion,  that 
it  is  a  continuing  guarantee ;  and  we  found  ourselves  upon  the 
language,  and  the  apparent  intent  and  object  of  the  letter.    Every 
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instrument  of  this  sort  ought  to  receive  a  fair  and  reasonahle  in- 
terpretation, according  to  the  true  import  of  its  terms.  It  being 
an  engagement  for  the  debt  of  another,  there  is  certainly  no  rea- 
son for  giving  it  an  expanded  signification  or  liberal  construction 
beyond  the  fair  import  of  the  terms.  It  was  observed  by  this 
court  in  Russell  v.  Clarke's  Executors,  7  Cranch,  79,  S.  0.  2 
Peters's  Cor.d.  Rep.  417,  that  "the  law  will  subject  a  man, having 
no  interest  in  the  transaction,  to  pay  the  debt  of  another  only 
when  his  undertaking  manifests  a  clear  intention  to  bind  himself 
for  that  debt.  Words  of  doubtful  import  ought  not,  it  is  con- 
ceived, to  receive  that  construction."  On  the  other  hand,  as 
these  instruments  are  of  extensive  use  in  the  commercial  world, 
upon  the  faith  of  which  large  credits  and  advances  are  made,  care 
should  be  taken  to  hold  the  party  bound  to  tlie  full  extent  of 
what  appears  to  be  his  engagement ;  and  for  this  purpose  it  was 
recognized  by  this  court  in  Drummond  v.  Pi-estman,  12  Wheat. 
Rep.  .515,  as  a  rule  in  expounding  them,  that  the  words  of  the 
guarantee  are  to  be  taken  as  strongly  against  the  guarantor  as 
the  sense  will  admit  (Fell  on  Guarantee,  ch.  5,  p.  129,  &c.) ;  and 
the  same  rule  was  adopted  in  the  King's  Bench  in  Mason  v.  Prit- 
chard,  12  East's  Rep.  227. 

If  we  examine  the  language  or  object  of  the  present  letter,  we 
think  it  is  difficult  to  escape  from  the  conclusion,  that  it,  was 
intended,  and  was  understood  by  all  the  parties  as  a  continuing 
guarantee.  There  is  no  doubt,  that  it  was  so  interpreted  by  the 
pilaintitis.  Tbe  object  is  to  assist  Plaring  in  business :  "  our 
friend  Mr.  Chester  Haring',"  to  assist  him  "  in  business  may 
require  your  aid."  It  was  not  contemplated  to  be  a  single  trans- 
action, or  an  unbi"oken  series  of  transactions  for  a  limited  period. 
The  aid  required  was  to  be  "  from  time  to  time,  eifher  by  accept- 
ance or  endorsement  of  his  paper,  or  advances  in  cash."  The 
very  nature  of  such  negotiations,  with  reference  to  the  business 
of  the  party,  unless  other  controlling  words  accompanied  them, 
would  seem  to  indicate  a  succession  of  acts  at  different  periods, 
having  no  definite  termination,  or  necessary  connection  with  each 
other.  The  language  of  the  letter  then  proceeds  :  "in  order  to 
save  you  from  harm  in  so  doing,  we  do  hereby  bind  ourselves,  &c., 
to  be  responsible  to  you  at  any  time,  for  a  sum  not  exeeding  eight 
thousand  dollars,  should  the  said  Chester  Ilaring  fail  so  to  do." 
It  is  difficult  to  satisfy  this  language  without  giving  to  the 
guarantee  a  continuing  operation.     The     parties    agree   to  be 
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responsible  at  any  time  for  a  sum  not  exceeding  eight  thousand 
dollars ;  and  if  so,  is  iiot  the  natural,  nay  necessary  import,  that 
the  acceptances,  endorsements  and  advances  are  not  limited  in 
duration ;  hut  that  whenever  made,  and  at  whatever  future 
times,  the  same  responsibility  shall  attach  upon  them,  not  exceed- 
ing eight  thousand  dollars  ?  "We  think,  that  it  would  be  difficult 
to  give  any  other  interpretation  to  the  language,  without  subject- 
ing mercantile  papers  to  refinement  and  subtleties,  which  would 
betray  innocent  men  into  the  most  severe  losses,  by  an  unsuspect- 
ing confidence  in  them.  That  the  language  fairly  admits  of,  if  it 
does  not  absolutely  require,  this  construction,  cannot  be  doubted. 
If  it  does  so,  it  is  but  common  justice,  that  it  should  receive 
this  construction,  in  favor  of  innocent  parties,  who  have  made 
acceptances,  endorsements  and  advances  upon  the  faith  of  it, 
according  to  the  rule  already  stated,  that  the  words  shall  be 
taken  as  strongly  against  the  party  using  them  as  the  sense  will 
admit. 

It  is  rare,  that  in  cases  of  guarantee  the  language  of  the  instru- 
ments is  such  as  to  make  the  decision  upon  one  an  exact  authority 
for  that  of  another.  The  whole  words  and  clauses  are  to  be 
construed  together,  and  that  sense  is  to  be  given  to  each,  which 
best  comports  with  the  general  scope  and  intent  of  the  whole. 
So  far  as  authorities  go,  however,  we  think  they  are  decidedly  in 
favor  of  the  interpretation  which  we  have  adopted.  In  Mason 
V.  Pritchard,  12  East's  Rep.  227,  S.  C.  2  Camp.  436,  the  words  of 
the  guarantee  were,  "  to  be  responsible  for  any  goods  he  hath  or 
may  supply  my  brother  with  to  the  amount  of  one  hundred 
pounds ;"  and  the  court  were  of  opinion  that  it  was  a  continuing 
or  standing  guarantee  to  the  extent  of  one  hundred  pounds, 
which  might  at  any  time  become  due  for  goods  supplied  until 
the  credit  was  recalled.  That  case  was  certainly  founded  upon 
words  less  expressive  and  cogent  than  those  of  the  case  before  us. 
In  Merle  v.  Wells,  2  Camp.  Rep.  413,  the  guarantee  was,  "  I  con- 
sider myself  bound  to  you  for  any  debt  he  (my  brother)  n;ay 
contract  for  his  business  as  a  jeweller,  not  exceeding  one  hundi-ed 
pounds,  after  this  date."  Lord  Ellenborough  held  it  a  continuing 
o-uarantee  for  any  debt  not  exceeding  one  hundred  pounds,  which 
the  brother  might  from  time  to  time  contract  with  the  plaintiffs 
in  the  way  of  his  business  ;  and  that  the  guarantee  was  not 
confined  to  one  instance,  but  applied  to  debts  successively 
renewed.     The  case  of  Sansom  v.  Bell,  2  Camp.  Rep.  39,  before 
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the  same  learned  judge,  is  to  the  same  eft'ect.  The  case  of  Bar- 
ton V.  Eennett,  3  Camp.  Eep.  220,  was  upon  words  far  less 
stringent.  There  the  guai-antee  was,  "  I  hereby  undertalce  and 
engage  to  be  answerable  to  the  extent  of  three  hundred  pounds 
for  any  tallow  or  soap  supplied  by  B.  to  F.  and  B.,  pi'ovided  they 
shall  neglect  to  pay  in  due  time."  Lord  Ellenborough  held  it  a 
continuing  guarantee,  principally  upon  the  force  of  the  word  any  ; 
but  the  case  went  off  upon  another  point. 

The  cases  cited  on  the  other  side  are  all  distinguishable.  Kirby 
V.  The  Duke  of  Marlborough,  2  Maule  &  Selw.  18,  turned  upon 
the  ground  that  the  whole  recital  of  the  bond  showed  that  a 
limited  guarantee,  for  advances  to  a  definite  amount,  when  they 
were  made  the  guarantee,  became  functus  officio.  In  Melville  v. 
Hayden,  3  Barn.  &  Aid.  593,  the  guarantee  was,  "I  engage  to 
guaranty  the  payment  of  A.  to  the  extent  of  sixty  pounds  at 
quarterly  account,  bill  two  months,  for  goods  to  be  purchased  for 
him  of  B. ;"  and  the  court  held  that  it  was  not  a  continuing 
giiarantee,  as  the  words  "  quarterly  account"  imported  only  the 
first  quarterly  account;  and  relied  on  the  word  "any"  in  Mason 
V.  Pritchard,  as  distinguishing  that  case  from  the  one  before 
them.  The  case  of  Rogers  v.  Warner,  8  Johns.  Rep.  119,  was  on 
a  guarantee  in  these  words:  "If  A.  and  B.,  our  sons,  wish  to 
take  goods  of  you  on  credit,  we  are  willing  to  lend  our  names  as 
security  for  any  amount  they  may  wish ;"  and  the  court  held  it 
to  be  a  limited  guarantee  for  a  single  credit.  It  is  observable,  that 
here  no  words  of  continuing  credit,  such  as  "  from  time  to  time,"' 
or  "  at  any  time"  are  used  ;  so  that  the  whole  language  is  satis- 
fied by  one  transaction.  It  is,  therefore,  strongly  distinguishable 
from  that  before  this  court. 

A\^e  cannot  admit,  therefore,  as  has  been  contended  at  the  bar, 
that  the  courts  have  inclined  to  vary  the  rule  of  construction 
of  instruments  of  this  nature,  and  to  hold  the  rale  of  strictissimi 
juris,  as  to  their  interpretation.  And  we  are  well  satisfied  that 
the  authorities  in  no  degree  interfere  with  the  construction  which 
we  have  given  to  the  terms  of  the  present  letter.  The  court 
below  were,  then,  right  in  refusing  the  first  instruction. 

The  second  instruction  insists,  that  to  entitle  the  plaintiffs  to 
recover  on  the  guarantee,  they  must  prove,  that  notice  had  been 
given  to  the  defendants  of  that  fact  in  a  reasonable  time  after 
the  guarantee  had  been  accepted.  AVhether  there  was  not 
evidence  before  the  jury  sufficient  to  have  justified  them  in  draw- 
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iiig  the  conclusion,  that  there  was  such  notice,  we  do  not  inquire. 
It  is  sufficient  for  us  to  declare,  that  in  point  of  law,  the  instruc- 
tion asked  was  correct  and  ought  to  have  been  given.  A  party 
giving  a  letter  of  guarantee  has  a  right  to  know  whether  it  is 
accepted,  and  whether  the  person  to  whom  it  is  addressed  means 
to  give  credit  on  the  footing  of  it,  or  not.  It  may  he  most 
materia],  not  only  as  to  his  responsibility,  but  as  to  his  future 
rights  and  proceedings.  It  may  regulate  in  a  great  measure,  his 
coarse  of  conduct  and  his  exercise  of  viffilance  in  regard  to  the 
party  in  whose  favor  it  is  given.  Especially  it  is  important  in  the 
case  of  a  continuing  guarantee,  since  it  may  guide  his  judgment 
in  recalling  or  suspending  it. 

The  third  instruction  insists,  that  to  entitle  the  plaintifts  to 
recover  on  the  guarantee,  they  must  prove  that,  in  a  reasonable 
time  after  they  had  made  advances,  acceptances  or  endorsements, 
for  Haring  on  the  faith  of  the  guarantee,  they  gave  notice  to  the 
defendants  of  the  amount  and  extent  thereof.  If  this  had  been 
the  case  of  a  guarantee  limited  to  a  single  transaction,  there  is  no 
doubt,  that  it  would  have  been  the  duty  of  the  plaintiffs  to  have 
given  notice  of  the  advances,  acceptances,  or  endoi'sements  made 
to  Ilaring,  within  a  reasonable  time  after  ^hey  were  made.  But 
this  being  a  continuing  guarantee,  in  which  the  parties  contem- 
plated a  series  of  transactions,  and  as  soon  as  the  defendant  had 
received  notice  of  the  acceptance,  they  must  necessarily  have 
understood  that  there  would  be  successive  advances,  acceptances, 
and  endorsements,  which  would  be  renewed  and  discharged  from 
time  to  time,  we  cannot  perceive  any  ground  of  principle  or 
policy  upon  which  to  rest  the  doctrine  that  notice  of  each 
successive  transaction,  as  it  arose,  should  be  given.  All  that 
could  be  required  would  be,  that  when  all  the  transactions 
between  the  plaintitfs  and  Ilaring  under  the  guarantee  were 
closed,  notice  of  the  amount  for  which  the  guarantors  were  held 
responsible  should,  within  a  reasonable  time  afterwards,  be  com- 
municated to  them.  And  if  the  instruction  had  asked  nothing 
more  than  this,  we  are  of  opinion,  upon  principle,  as  well  as  upon 
the  authority  of  Russell  v.  Clarke's  Executors,  7  Cranch,  69,  S.  C. 
5  Peters's  Cond.  Hep.  417 ;  and  Edmonston  v.  Drake,  5  Peters, 
624,  that  it  ought  to  have  been  given.  See  Oxley  v.  Young,  2  H. 
Bl.  613  ;  Peel  v.  Tatlock,  1  Boss.  &  Pull.  419.  But  it  goes  much 
further,  and  requires,  in  the  case  of  a  continuing  guarantee,  that 
every  successive  transaction  under  it  should  be  communicated 
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frona  time  to  time.  ISTo  case  has  been  cited  which  justified  such  a 
doctrine,  and  we  can  perceive  no  principle  of  law,  which  requires 
it.     The  instruction  was  therefoi'e  properly  refused. 

The  fourth  instruction  insists,  that  a  demand  of  payment 
should  have  been  made  of  Haring,  and  in  case  of  non-payment  by 
him,  that  notice  of  such  demand  and  non-payment  should  have 
been  given  in  a  reasonable  time  to  the  defendant,  otherwise  the 
defendants  would  be  discharged  from  their  guarantee.  We  are 
of  opinion,  that  this  instruction  ought  to  have  been  given.  By 
the  very  terms  of  this  guarantee,  as  well  as  by  the  general 
principles  of  law,  the  guarantors  are  only  collaterally  liable  upon 
the  failure  of  the  princi[>al  debtor  to  pay  the  debt.  A  demand 
upon  him,  and  a  failure  on  his  part  to  perform  his  engagements 
are  indispensable  to  constitute  a  casus  foederis.  The  creditors  are 
not  indeed  bound  to  institute  any  legal  proceedings  against  the 
debtor,  but  they  are  required  to  use  reasonable  diligence  to  make 
demand,  and  to  give  notice  of  the  non-payment.  The  guarantors 
are  not  to  be  held  to  an}'  length  of  indulgence  of  credit  which  the 
creditors  may  choose ;  but  have  a  right  to  insist  that  the  risk  of 
their  responsibility  shall  be  fixed  and  terminated  within  a 
reasonable  time  after  the  debt  has  become  due.  The  case  of 
Allen  V.  Rightmere,  20  Johns.  Eep.  365,  is  distinguishable. 
There  the  note  was  payable  to  the  defendant  himself  or  order,  at 
a  future  day,  and  he  endorsed  it  with  a  special  guarantee  of  its 
due  payment ;  and  the  court  held  this  engagment  absolute  and 
not  conditional. 

The  fifth  instruction  insists  that  the  promissory  notes  mentioned 
in  the  receipt  of  the  1st  of  May,  1829,  when  discounted,  and  the 
proceeds  carried  to  the  account  of  Haring,  operated  a  discharge 
of  the  guarantors,  provided  the  debt  sued  for  was  included  in  the 
sum  total  of  the  account  for  which  those  notes  were  received. 
"We  think,  that  the  court  were  not  bound  under  the  circum- 
stances to  give  this  iustruction.  It  proceeds  upon  the  ground, 
that  the  notes  were  necessarily  received  as  an  absolute  payment, 
a  fact  which  the  court  had  no  right  to  assume,  and  that  by 
endorsing  the  notes  and  procuring  the  same  to  be  discounted  and 
credited  in  the  account,  the  guarantee  was,  per  se,  discharged. 
This  is  not  correct  in  point  of  law  ;  for  if  the  plaintiffs,  by  their 
endorsements,  were  compellable  to  pay,  and  did  afterwards  pay 
their  notes  upon  their  dishonor  by  the  maker,  and  these  notes 
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fell   within   the   scope   of  the  guarantee,  they   might,   without 
question,  recover  the  amount  from  the  guarantors. 

The  sixth  instruction  asserts,  that  if  the  notes  mentioned  in 
the  receipt  were  received  as  conditional  payments  of  the  said 
debt,  the  defendants   were  discharged,  unless  it  is  ^iroved  that 
due  diligence  had  been  used  to  recover  the  amount  of  them  from 
the  individuals  responsible  thereon,  and  that  the  same  could  not 
be   obtained.     If,  by  the  word  "  recover,"  were  here  intended  a 
recovery  by  a  suit  at  law,  the  proposition  could  not  be  main- 
tained.    But  if,  as  we  suppose,  it  is  used  in  the  sense  of  collect  or 
obtain,  its  correctness  as  a  general  proposition  in  cases  of  con- 
ditional  payments   of  debts   by   notes,   is   admitted.     He,   who 
receives  any  note  upon  which  third  persons  are  responsible,  as  a 
conditional  paj^ment  of  a  debt  due  to  himself,  is  bound  to  use 
due   diligence  to   collect  it  of  the  parties  thereto  at  maturity, 
otherwise  by  his  laches  the  debt  will  be  discharged.     The  diffi- 
culty is  in    appljnng  the   doctrine  to  the  circumstances  of  the 
present  case,  iu  the  actual  form  in  which  it  is  propounded  in  the 
instruction.     It  assumes  as  matter  of  fact,  what  the  court  cannot 
intend,  that  the  notes  were  received  as  conditional  payment.     It 
does  not  assert  Avhat  the  debt  is  to  which  it  alludes ;  though  it 
probably  refers  to  the  debt  stated  in  the  account  connected  with 
the   receipt.     Now,  that  account  is  not  in  terms  sued  for,  but 
certain  drafts  amounting  to  eiglit  thousand  dollars,  accepted  and 
endorsed,  and  paid   by  the   plaintiff's ;   and  whether   they  were 
included  in  the  account  or  not,  Avas  matter  of  evidence,  and  not 
-matter  of  law.     Although,  then,  the  instruction  asserted  a  propo- 
sition generally  true  in  point  of  law,  it  is  not  clear,  that,  in  the 
very  terms  in  which  it  is  propounded,  with  reference  to  the  case 
in  judgment,  the  court  were  bound  to  give  it,  since  it  involved 
matters  of  fact. 

The  seventh  instruction  is  open  to  a  similar  objection.  It 
manifestly  assumes,  as  its  basis,  general  questions  of  fact,  upon 
which  the  court  had  no  right  to  pronounce  judgment.  It  also 
supposes  that  the  debt  sued  for  is  wholly  confined  to  the  account, 
and  that  the  notes  referred  to  were  not  within  the  scope  of  the 
^•uarantee,  and,  if  paid  by  the  plaiutiit's,  could  not  be  recovered 
by  the  defendants  ;  which  is  far  from  being  admitted.  Indeed, 
this  and  several  of  the  preceding  instructions  proceed  upon  the 
ground,  that  the  guarantee  was  a  limited  and  not  a  continuing 
guarantee,  which  construction  has  been  already  overturned. 

VOL.  II. — 4 
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Upon  the  whole,  we  are  of  opinion  that  the  court  below  erred 
in  refusing  the  second  and  fourth  instructions  prayed  by  the 
defendants,  and  that  for  these  errors  the  jui.lgment  must  be 
reversed,  and  the  cause  remanded  to  the  District  Court  of 
Mississippi  with  directions  to  award  a  venire  facias  de  novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  district  of 
^Mississippi,  and  was  argued  b}'  counsel,  on  consideration  whereof 
it  is  the  opinion  of  this  court,  that  the  court  below  erred  in 
refusing  the  second  and  fourth  instructions  prayed  by  the 
defendants,  and  that  for  these  errors  the  judgment  must  be 
reversed.  AVhcreupon  it  is  adjudged  and  ordered  by  this  court, 
that  the  judgment  of  the  said  District  Court  in  the  cause  be,  and 
the  same  is  hereby  reversed,  and  that  this  cause  Ije,  and  the  sanie 
is  hereby  remanded  to  the  said  District  Court,  with  directions  to 
award  a  venire  facias  de  uov(.). 


JAAIKS  M  EEYXOLDS,  JOIIX  B.  DYEXE  AXD  WILLIAM 

FAKRIDAY,  merchants  trading  vnder  the  firm  gf 
]IEYX0LDS,  BYEXE  &  CO.  v.  JAMK.S  S.  DOUGLASS, 
THOMAS  G.  SINGLETON  AND  THOMAS  GOING.* 

In  the  Supreme  Court  of  the  United  States. 

JANUARY  TERM,  1838. 

[reported, 12  PETERS,  497-506. J 

In  a  suit  on  n  gii'iranti/,  criJevce  of  tlie  insohixncy  ,,f  the  -principal  is 
prima  farie  sufficient,  to  excuse  an  omission  by  the  plaintiffs  to 
nialce  a  dunand  tijxcn  him  and  girc  rnAicc  of  his  di  fault  to  the 
guarantor.  Hut  any  injury  actually  occasioned  by  the  omission, 
may,  njijfuy'thstanjding,  be  relied  on.  as  an  entire  or  paii.icd  defin<-e 
to  the  action. 

A  conditional  or  unconditional  promise  of  payment  nn/de  by  the 
guarantor,  with  a  full  knou'ledge  of  the  facts,  ivill  amount  th  a 

'  Tl.e  facts  of  this  case  sufSciently  iijjpear  from  the  opinion  of  the  court. 
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waiver  of  his  light  to  take  advantage  of  a  failure  to  give  him,  notice. 
But  such  promise  uill  not  be  a  waiver  if  coupled  with  a  condition 
which  is  rejected. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  court: 

This  ease  is  brought  before  this  court  by  a  writ  of  error  to  the 
District  Court  of  Mississippi. 

The  action  is  founded  on  the  following  guaranty : 

"  Fort  Gibson,  27th  December,  1827. 
^Messrs.  Reynolds,  Byrne  &  Co., 

Gentlemen: — Our  friend,  .Mr.  Chester  Haring,  to  assist  him  in 
business,  may  require  your  aid  from  time  to  time,  either  by 
acceptances  or  endorsements  ot  his  paper,  or  advances  in  casl). 
In  order  to  save  you  from  harm  in  so  doing,  we  do  hereby  bind 
ourselves,  severally  and  jointly,  to  le  responsible  to  you,  at  any 
time,  for  a  sum  not  exceeding  eight  thousand  dollars,  should  the 
said  Chester  llariug  fail  to  do  so. 

Your  obedient  servants, 

jAMfis  S.  Douglass. 
Thomas  G.  Sikgleton. 
Thomas  Going." 

On  the  trial,  the  plaintiffs  proved  that  they  treated  this  paper 
as  a  continuing  guaranty  ;  and  from  time  to  time,  on  the  faith  of 
it,  accepted  drafts,  endorsed  bills,  and  made  advances  of  money 
at  the  request  of  Haring.  And  an  account  current  was  given 
in  evidence  showing  a  balance  due  to  the  plaintitfs,  from  Chester 
Haring,  on  the  IsL  July,  1828,  of  thirteen  thousand  seven  hundred 
and  t^\■o  dollars  and  seventy-three  cents ;  on  the  1st  of  January-, 
1829,  of  thirty-two  thousand  nine  hundred  and  twenty  dollars 
and  iifty-seven  cents  ;  and  on  the  1st  of  July,  in  the  same  year, 
of  twenty-live  thousand  one  hundre.l  and  nine  dollars  and  iiffy- 
seven  cents.  And  eight  bills  of  exchange,  drawn  by  Haring,  on 
the  plaiutiUs,  amounting  to  eight  thousand  dollars,  and  which 
were  accepted  and  paid  bj'  them  in  the  year  1828,  were  also  given 
in  evidence. 

On  the  1st  of  ^lay,  1828,  it  was  proved  that  Haring  executed 
five  promissory  notes,  in  the  whole  amounting  to  twenty-five 
thousand  dollars,  which  were  endorsed  by  Daniel  Greenleaf,  and 
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also  by  the  plaintift's ;  and  -vvhieh  were  payable  in  the  months  of 
jS'ovember,  December,  Jannar3%  February  and  March,  succeed- 
ing ;  the  proceeds  of  which  notes  when  discounted,  were  to  be 
credited  to  Haring  in  the  general  account. 

On  the  11th  of  April,  181:10,  Haring  sold  and  transferred  to 
Daniel  Greenlcaf  his  mercantile  establishment,  which  constituted 
the  whole  of  his  property,  and  iu  August  or  September  following, 
he  died. 

At  the  time  this  transfer  was  made,  Greenleaf  gave  a  bond  in 
the  penalty  of  thirty-two  thousand  dollars,  with  Thomas  G. 
Singleton,  one  of  the  guarantees,  and  others  security,  conditioned 
that  he  would  faithfully  pay  the  debts  of  Haring,  as  therein 
stated;  and  especially  after  paying  the  home  debts,  "that  he 
should  j)ay  the  sum  of  eight  thousand  dollars  to  the  securities 
and  signers  of  a  letter  of  credit  to  Eeyuolds,  Byrne  &  Co.,  in 
favor  of  the  concern  of  Chester  Haring,  for  that  amount;  or 
otherwise  relieve  and  exonerate  the  securities  and  signers  to  said 
letters  of  credit."  And  on  the  24th  of  December  following, 
Daniel  Greenleaf  assigned  to  James  S.  Douglass,  another  of  the 
guarantees,  by  deed  of  trust,  on  the  conditions  stated  therein, 
"  all  his  debts,  claims  and  demands,  either  at  law  or  in  equity, 
due,  or  to  become  due."  This  assignment  included  the  property, 
&c.,  he  received  from  Haring. 

One  of  the  witnesses  examined,  stated  that  he  heard  James  S. 
Douglass  and  Thomas  Going  snj',  they  considered  the  above 
assignments  would  indemnify  them  for  their  liability  under  the 
guaranty. 

There  was  a  good  deal  of  evidence  in  the  case,  which,  in  con- 
sidering the  question  of  law  on  the  instructions,  it  is  not  material 
to  notice. 

This  case  was  brought  before  this  Court  on  certain  exceptions, 
at  the  January  Term,  183-3 ;  at  which  time  the  following  points 
were  adjudged: 

1.  That  the  paper  in  question  was  a  continuing  guaranty,  and 
was  not  discharged  on  the  payment  of  advances,  acceptances  and 
endorsements  amounting  to  eight  thousand  dollars ;  and  that  it 
covered  future  and  successive  advances,  acceptances  and  endorse- 
ments. 

2.  That  to  entitle  the  plaintill's  to  recover  on  the  guaranty,  they 
must  show  that  within  a  reasonable  time,  they  gave  notice  of  its 
acceptance. 
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3.  That  notice  of  the  future  and  successive  advances,  accep- 
tances and  endorsements,  after  the  acceptance  of  the  guaranty, 
was  not  necessary.  , 

4.  That  in  case  of  non-payment,  the  plaintiffs  were  required  to 
show  a  demand  of  Haring ;  and,  within  a  reasonable  time,  a 
notice  to  the  guarantees. 

After  the  evidence  was  closed,  the  plaintiffs  moved  the  court 
to  instruct  the  jury,  "If  they  believe  that  Chester  Ilaring  was 
insolvent  previous  to  the  maturity  of  any  of  the  five  promissory 
notes  drawn  by  Chester  Haring,  dated  the  1st  of  May,  1829  ;  and 
that  these  notes  were  endorsed  upon  the  faith  of  the  letter  of 
credit  by  the  plaintiffs ;  then  such  previous  insolvency  rendered 
it  unnecessary  for  the  plaintiffs  to  give  the  defendants,  as  guaran- 
tors, notice  of  a  demand  upon  and  refusal  by  Chester  Haring  to 
pay  the  said  notes ;  and  the  plaintiffs  are  entitled  to  recover. 
But  the  court  refused  to  charge  as  requested ;  and  charged  the 
jury  that  the  insolvency  of  Chester  Haring  could  be  proved  only 
by  a  record  of  the  insolvency,  or  by  admission  of  the  defendants, 
and  not  by  common  rumor  or  hearsaj''  evidence." 

Tliis  instruction  was  incautiously  drawn,  and  its  language  is 
open  to  criticism.  It  would  seem  at  the  first  view,  to  place  the 
right  of  the  plaintiffs  to  recover,  on  the  fact  of  Ilaring's  insol- 
vency. This  would  dispense  with  notice  of  the  acceptance  of  the 
guaranty,  and  with  all  evidence  of  advances  of  money  by  the 
piahitiffs,  and  of  acceptances  and  endorsements  under  it,  except 
the  five  notes  referred  to.  But  such  could  not  have  been  the 
meaning  of  the  instruction,  as  understood  by  the  counsel  con- 
cerned in  the  case,  and  by  the  court.  Much  evidence  had  been 
given  of  advances  of  money,  of  acceptances  and  of  endoi'senients 
on  the  faith  of  the  guaranty ;  and  also  evidence  of  facts,  from 
which  the  jury  might,  in  the  exercise  of  their  discretion,  infer  a 
notice  to  the  defendants  that  the  guaranty  had  been  accepted. 
In  the  view  of  these  facts,  it  cannot  be  supposed  that  the  plain- 
tiffs would  ask  the  court  to  instruct  the  jury  to  find  in  their 
favor  ;  aside  from  all  the  other  evidence  in  the  case  ;  if  the  insol- 
vency of  Ilaring  should  be  satisfactorily  established. 

The  instruction  was  undoubtedly  intended  to  cover  the  objec- 
tion that  no  demand  had  been  made  of  Haring  on  his  failure  to 
pay,  nor  notice  given  to  the  defendants.  And  that  if  the  jury 
should  find  the  notes  referred  to  had  been  endorsed  on  the  faith 
of  the  letter  of  credit,  the  previous  insolvency  of  Haring  rendered 
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notice  of  a  demand  on  liim  unnecessary;  and  consequently  tlie 
want  of  this  notice  constituted  no  objection  to  the  plaintiiis'  re- 
covery. That  the  court  considered  the  instructions  in  tliis  ]ii;-ht, 
is  clear  from  the  qualifieation  which  they  annexed  to  it.  By 
charging  tlie  jury  that  the  insolvcnc}-  of  Ilaring  could  be  proved 
only  by  the  admission  of  the  defendants,  or  by  record  evidence, 
the  court  seem  to  consider  if  the  fact  of  insolvency  were  legally 
made  out,  demand  and  notice  were  unnecessaiy. 

Although  the  objection  to  the  structure  of  the  prayer  is  not 
without  force,  yet  we  are  inclined  to  think  that  if  the  instruction 
had  been  given  in  the  terms  requested  by  the  plaintiffs,  under  the 
circumstances,  it  could  not  have  misled  the  jury.  They  could 
not  have  understood  the  instruction  as  layijig  down  the  basis  of 
a  j'ecover}',  independent  of  all  other  evidence  in  the  case. 

In  this  part  of  the  record,  the  (juestion  is  fairly  raised  whether 
the  insolvency  of  Haring,  either  prior  to  or  at  the  time  of  pay- 
ment, will  excuse  the  plaintitis  trom  making  a  demand  on  him, 
and  giving  notice  to  the  guarantees. 

At  the  death  of  Haring,  the  notes  given  by  him  on  the  1st 
May,  ly29,  and  endorsed  by  Greenleaf,  were  not  due.  And  these 
promissory  notes,  to  have  had  an  inRuence  in  the  case,  under  the 
instruction,  must  have  been  endorsed  by  the  plaintiffs  on  the 
faith  of  the  guaranty. 

An  objection  is  made,  that  these  notes  greatly  exceed  in  amount 
the  guaranty  ;  and,  consequently,  that  they  could  not  ha\'e  been 
endorsed  on  the  credit  of  the  guarantees.  The  same  objection  is 
urged  against  the  various  balances,  which  exceed  the  amount  of 
the  guaranty  as  stated  in  tlie  account  current.  And  it  is  con- 
tended, that  to  bind  the  guarantees,  the  advances,  acceptances 
and  endorsements,  although  made  at  successive  periods,  on  the 
faith  of  the  guaranty,  must  not  exceed  it  in  amount. 

If  this  objection  were  well  founded,  it  could  not  affect  the 
right  of  the  plaintiffs.  Thej'  have  brought  their  action  on  the 
guaranty,  and  exhibit  eight  bills  of  exchange,  amounting  to  eight 
thousand  dollars,  which  they  aver  were  accepted  and  paid  by 
them  on  the  faith  of  the  guaranty. 

The  question  as  to  the  liability  of  the  guarantees,  under  accep- 
tances and  endorsements,  for  a  sum  exceeding  eight  thousand 
dollars,  does  not,  therefore,  arise  in  this  case ;  and  it  is  unneces- 
sary to  consider  it.  The  advances  which  were  made  from  time  to 
time,  and  also  the  acceptances  and  endorsements  on  the  credit  of 
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the  guaranty,  go  to  show  how  it  was  considered  and  treated  by 
the  plaintift's.  And  it  was  a  question  for  the  jury  to  determine, 
wliether  the  advances,  acceptances  and  endorsements,  as  alleged 
by  the  plaintifis,  were  made  under  the  guaranty. 

If  the  insolvency  of  Haring  was  a  material  fact  in  the  case,  how 
was  it  to  be  proved  ?  Could  it  be  proved  only  by  record  evidence, 
or  by  the  admissions  of  the  defendants,  as  decided  bj-  the  District 
Court?  ISTo  reason  is  perceived  for  this  rule,  and  there  is  no  prin- 
ciple of  law  that  sustains  it.  The  insolvency  of  Haring  should  be 
proved  in  the  same  manner  as  any  other  fact  in  the  cause.  Was 
he  without  property,  and  unable  to  pay  the  demands  against  him  't 
There  can  be  no  difficulty  in  showing  his  circumstances,  by  com- 
petent proof. 

But  does  the  insolvency  of  Haring,  if  it  be  established,  excuse 
the  failure  to  make  a  demand  on  him  at  the  maturity  of  his  notes  ; 
and  to  give  notice  to  the  guarantees  ? 

In  the  case  of  Gibbs  v.  Cannon,  9  Sergt.  &  Rawle,  198,  it  was 
held,  that  on  a  guaranty  of  a  promissory  note,  drawn  and  endorsed 
by  others,  if  the  drawer  and  endorser  are  insolvent  when  the  note 
Itecoraes  due,  this  would,  prima  facie,  be  evidence  that  the  guaran- 
tor was  not  prejudiced;  and  therefore  the  giving  him  notice  of 
non-payment,  is  in  such  case  dispensed  with.  And  in  the  case  of 
Ilalbrow  v.  Wilkins,  1  Barn.  &  Cressw.  10,  the  court  say,  if  a 
guarantor  of  a  bill  be  informed,  before  it  is  due,  of  the  insolvency  of 
the  acceptor's,  and  that  the  plaintitf  looked  to  him  for  payment,  it 
is  not  necessary  to  prove  presentment  and  notice  of  non-payment. 

In  the  case  of  "Warrington  and  another  v.  Fubor  and  Warring- 
ton, 8  East,  242,  Lord  Eilenborough  says:  the  same  strictness  of 
proof  is  not  necessary  to  charge  the  guarantees,  as  would  have 
lieen  necessary  to  support  an  action  upon  the  bill  itself,  where,  by 
the  law  merchant,  a  demand  upon  and  refusal  by  the  acceptors 
must  have  been  proved  in  order  to  charge  anj^  other  party  upon 
the  bill  ;  and  this,  notwithstanding  the  bankruptcy  of  the  accep- 
tors. But  this  is  not  necessary  to  charge  guarantees,  who  insure, 
as  it  were,  the  solvency  of  the  principals ;  and,  therefore,  if  the 
latter  become  bankrupt  and  notoriously  insolvent,  it  is  the  same 
as  if  they  were  dead  ;  and  it  is  nugatory  to  go  through  the  cere- 
mony of  making  a  demand  upon  them. 

Mr.  Justice  Lawrence,  in  the  same  case  says,  that,  although 
proof  of  a  demand  on  the  acceptors,  who  had  become  bankrupts, 
was  not  necessary  to  charge  the  guarantees ;  yet  that  the  latter 
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were  not  prevented  from  showing  that  they  ought  not  to  have 
been  called  upon  at  all ;  for  that  the  principal  debtors  could  have 
paid  the  bill  if  demanded  of  them.  And  Mr.  Justice  Le  Blanc 
also  says,  in  the  same  case,  there  is  no  need  of  the  same  proof  to 
charge  a  guarantee,  as  to  charge  a  party  whose  name  is  upon  the 
bill  of  exchange  ;  for  it  is  sufficient,  as  against  the  former,  to  show 
that  the  holder  of  the  bill  could  not  have  obtained  the  money  by 
making  a  demand  upon  the  bill. 

In  the  third  volume  of  his  Commentaries,  123,  Chancellor  Kent 
says,  it  has  been  held  that  the  guarantor  of  a  nofe  could  be  dis. 
charged  by  the  laches  of  the  holder,  as  by  neglect  to  make  demand 
of  payment  of  the  maker,  and  give  notice  of  non-payment  to  the 
guarantor ;  provided  the  maker  was  solvent  when  the  note  fell 
due,  and  became  insolvent  afterwards.  The  rule  is  not  so  strict 
as  in  the  case  of  mere  negotiable  paper ;  and  the  neglect  to  give 
notice  niust  have  produced  some  loss  or  prejudice  to  the  guarantor. 

The  same  principle  is  laid  down  in  the  following  cases :  Philips 
V.  Astling,  2  Taunt.  206  ;  Swinyard  v.  Bowes,  5  M.  &  S.  62 ;  Van 
Wert  V.  Voolley,  3  Barn.  &  Gressw.  439. 

The  rule  is  well  settled,  that  the  guarantee  of  a  promissory  note, 
Avhose  name  does  not  appear  on  the  note,  is  bound  without  notice, 
where  the  maker  of  the  note  was  insolvent  at  its  maturity.  That 
his  liability  continues,  uidess  he  can  show  he  has  sustained  some 
]irejudice  by  -want  of  notice  of  a  demand  on  the  maker  of  the  note, 
and  non-payment. 

In  the  case  before  us,  there  is  no  pretence  that  the  defendants 
have  sustained  any  injury  from  a  neglect  of  the  plaintifi's  to  make 
a  demand  on  Chester  llaring  for  payment  of  the  balances  against 
him,  in  the  accfmnt  current ;  or  for  the  amount  paid  in  discharge 
of  the  eight  bills  of  exchange  referred  to  in  the  declaration. 

But  if  the  defendants  could  prove  they  had  suffered  damage  by 
the  neglect  of  the  plaintiifs  to  nmke  the  demand  and  give  notice, 
according  to  the  case  of  Van  Wert  v.  'W^ooUey,  3  Barn.  &  Cressw. 
439  ;  they  could  only  be  discharged  to  the  extent  of  the  damage 
sustained. 

As  before  remarked,  llaring  died  before  any  of  the  promissory 
notes  dated  1st  ^fay,  1829,  became  due;  and  cousccpiently,  no  de- 
mand on  him  for  the  payment  of  these  notes  could  be  made. 
From  the  facts  in  the  case,  it  appears  that  the  defendants  resided 
in  Tort  Gibson,  the  place  wliere  llaring  lived;  and  it  cannot  bo 
doubted  that  they  had  knowledge  of  his  death. 
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From  these  considerations,  it  is  clear  that  the  District  Court 
erred  in  refusing  to  give  the  first  instruction  asked  by  the  plain- 
tiffs. 

The  plaintiffs  also  requested  the  court  to  charge  that  if  the  jury- 
believed  that  Chester  Haring  transferred  all  his  property  to  Daniel 
Greenleaf,  on  the  11th  April,  1829,  and  that  Daniel  Greonleaf  at 
that  time  was  engaged  to  pay  all  the  debts  of  the  said  firm,  and 
to  secure  the  defendants  from  their  liability  on  the  letter  of 
guaranty  ;  and  that  Daniel  Greenleaf,  on  the  24th  December,  1829, 
by  deed  of  trust  to  one  of  the  defendants,  James  S.  Douglass 
transferred  claims  to  the  amount  of  twenty-eight  or  nine  thousand 
dollars,  to  secure  the  defendants  for  their  liability  on  said  letter 
of  credit ;  then  it  is  not  necessary  for  the  plaintiffs  to  prove  that 
the  defendants  were  duly  notified  of  their  liability  on  said  letter 
of  credit ;  which  charge  the  court  refused  to  give. 

The  facts,  hypothetioally  stated  as  the  basis  of  this  instruction, 
are  such  as  if  found  by  the  jury,  must  have  had  influence  on  their 
minds  ;  for  they  conduce  to  show  that  the  defendants  had  re- 
ceived knowledge  of  their  responsibility  under  the  letter  of  credit, 
and  of  the  circumstances  of  Haring.  But  as  the  instruction  does 
.not  necessarily  import  the  insolvency  of  Haring,  which,  or  his 
death,  can  alone  excuse  the  plaintitts_  from  making  a  demand  on 
him,  and  giving  notice  to  the  defendants  of  his  failure  to  pay ; 
the  court  did  not  err  in  declining  to  give  the  instruction.  The 
facts  supposed  in  the  instruction  might  be  admitted ;  and  yet  the 
insolvency  of  Haring,  at  some  subsequent  period,  would  not  fol- 
low as  a  consequence. 

Several  instructions  were  given  by  the  court,  at  the  request  of 
the  defendants'  counsel,  to  which  the  plaintifis  excepted;  and  we 
will  now  consider  them. 

And  first,  the  court  charged  the  jury,  that  to  entitle  the  plain- 
tiff's to  recover  on  said  letters  of  credit,  they  must  prove  that 
notice  had  been  given  in  a  reasonable  time  after  said  letter  of 
credit  had  been  accepted  by  them,  to  the  defendants,  that  the 
same  had  been  accepted.  This  instruction  being  in  conformity  to 
the  rule  formerly  laid  down  by  this  court  in  this  case,  was  prop- 
erly given.  This  notice  need  not  be  proved  to  have  been  given 
in  writing,  or  in  any  particular  form  ;  but  may  be  inferred  by  the 
jury  from  facts  and  circumstances  which  shall  warrant  such  infer- 
ence. 

The  court  also  instructed  the  jury,  that  if  they  believed  from 


NOTICE GUARANTY 


tlie  evidence  that  two  of  the  defendants,  Going  and  Singleton, 
admitted  that  the  dcht  sued  for  was  a  just  deht,  and  that  tlie  said 
two  defendants  stated  that  the)'  would  try  to  arrange  the  pay- 
ment thereof,  out  of  the  funds  or  effects  tliat  had  hecn  assigned 
hy  Daniel  Greenleaf  to  James  S.  Douglass;  and  that  the  admis- 
sion and  declaration  were  made  in  1S30,  and  that  at  the  said 
period  no  notice  had  Ijeen  given  by  the  plaintiffs  to  the  defend- 
ants, tliat  said  guaranty  had  been  accepted  by  them  ;  and  that 
said  defendants  were  uninformed  at  the  time  of  such  admission 
and  declaration  of  such  failure  to  give  snch  notice  ;  that  then  sncli 
admission  and  declaration  do  not  operate  iu  law  a  waiver  of,  and 
dispense  with  the  necessity  of  such  notice. 

The  instruction  must  have  been  hastily  drawn  ;  but  we  under- 
stand it  as  laying  down  the  principle  that  a  recognition  of  their 
obligation  to  pay,  by  the  defendants,  under  a  supposed  liability 
which  did  not  exist,  from  the  facts  of  the  case,  and  of  which  facts 
tliey  were  ignorant ;  would  not  be  a  waiver  of  the  notice.  In  this 
view,  the  instruction  was  correctlj^  given. 

And  tlie  court  further  instructed  the  jury,  that  in  the  absence 
of  evidence  of  notice  given  in  a  reasonable  time  by  the  plaintilfs, 
that  said  letter  of  credit  had  been  accepted  by  them,  the  mere 
acknowledgment  by  the  defendants,  that  the  debt  sued  for  is  a 
joint  debt,  does  not  dispense  with  the  necessity  of  such  notice  : 
Ijut  that  to  dispense  with  such  notice,  there  must  be  evidence  of 
an  express  and  unconditional  promise  by  the  defendants  In  ])ay, 
made  under  full  knowledge  that  such  notice  had  not  been  given. 

This  instruction  is  not  founded  on  the  supposition  that  the  de- 
fendants were  ignorant  of  the  necessity  of  a  notice  to  bind  them  : 
and  this  ignorance,  therefore,  cannot  he  presumed.  The  ];)ro}»)si- 
tion  then  is,  that  although  the  defendants  knew  that  a  noti<'e  was 
necessary  to  bind  them,  and  which  had  not  been  given  ;  an  ac- 
kno'wledgment  of  the  debt  and  a  promise  to  jiay,  which  is  not 
expi-ess  and  unconditional,  would  not  dispense  with  nollre.  In 
giving  this  instruction,  wc  think  the  court  erred.  A  party  to  a 
note  entitled  to  notice,  may  w^aivo  it  by  a  promise  to  see  it  paid  ; 
or  an  acknowledgment  that  it  must  be  paid  ;  or  a  promise  that 
"he  will  set  the  matter  to  riglits;''  or  by  a  qualified  promise, 
having  knowledge  of  the  laches  of  the  holder.  Hopes  v.  Alder, 
i;  East,  16;  Selw.  X.  P.  323;  Haddock  v.  Beery,  7  East,  2311; 
Rogers  v.  Stephens,  2  T.  R.  713;  Anson  v.  Daily,  Bnl.  X.  P.  27(;. 
In  the  case  of  Thornton  v.  AVynn,  1  AVheat.  183,  this  court  say  : 
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an  acknowledgment  of  his  liability,  by  the  endorser  of  a  bill  or 
note,  and  knowledge  of  his  discharge  by  the  laches  of  the  holder, 
will  amount  to  a  waiver  of  notice. 

In  their  foui'th  instrnctioh,  the  court  say,  that  a  qualified  or 
conditional  promise,  made  by  the  defendants  to  pay  the  debt  sued 
for,  which  was  rejected  by  the  plaintiffs,  or  their  agent,  is  not  a 
waiver  of  the  necessary  notice  from  the  plaintiffs  to  the  defend- 
ants, that  said  letter  of  credit  had  been  accepted  by  them. 

This  instruction  is  somewhat  vague  in  its  language  ;  but  if  it 
is  to  be  considered  as  laying  down  the  rale,  that  a  promise  to  pay 
the  debt,  cpialified  with  a  condition  which  was  rejected  by  the 
plaintiffs,  or  their  agent,  the  court  were  right  in  saying  that  it 
was  not  a  waiver  of  notii  e. 

In  their  fifth  and  last  instruction,  the  court  charge  the  jury 
that  to  enable  the  plaintiffs  to  recover  on  said  letter  of  credit, 
they  must  prove  that  a  demand  of  payment  had  been  made  of 
Chester  liaring,  the  principal  debtor'of  the  debt  sued  for ;  and  in 
case  of  non-payment,  notice  should  have  been  given  in  a  reason- 
able time,  to  the  defendants ;  and  on  failure  of  such  proof,  the 
defendants  are  in  law  discharged. 

This  instraction  rests  upon  the  necessity  of  a  personal  demand 
of  Haring  by  the  plaintifis.  It  has  been  already  shown  that  this 
demand  was  unnecessary  in  case  of  Haring's  insolvency;  the  in- 
struction was,  therefore,  on  the  facts  in  the  case,  erroneous.  The 
iudo'ment  of  the  District  Court  must  be  reversed;  and  the  cause 
remanded  for  a  venire  de  novo. 

Mr.  Justice  Baldwin  dissented. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  district  of 
Mississippi,  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  adjudged  and  ordered  by  this  court,  that  the  judg- 
ment of  the  said  District  Court  in  this  eanse  be,  and  the  same  is 
liereby  reversed  and  annulled;  and  that  this  cause  be  and  the 
same  is  hereby  remanded  to  the  said  District  Court,  with  direc- 
tions to  award  a  venire  facias  de  novo. 


The  principles  -n-liicli  govern  the  law  of  notice  are  established,  in 
accordance  with  the  decision  in  Limt  v.  Padciford,  and  the  chief  difR- 
culty  consists  in  their  application.  It  is  well  known  that  those  who 
make  a  promise  of  any  sort,  arc  bound  to  lake  all  the  steps  necessary 
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for  its  fulfilment,  and  cannot  rely  on  their  own  inability  or  snpineness, 
as  an  excuse  for  withdrawing  from  the  obligation  which  they  have 
assumed,  or  imposing  any  pai't  of  it  on  those  to  whom  the  promise  is 
made.  This  general  rule  applies  with  full  forcf,  where  the  obstacle 
to  performance  arises  from  the  ignorance  of  the  promisor,  and  charges 
him  with  the  task  of  obtaining  the  information  which  he  requires,  at 
his  own  risk  and  peril.  Tliat  one  of  the  parties  to  a  contract,  is  ac- 
quainted with  facts  which  are  unknowji  to  the  other,  will  not,  therefore, 
make  it  the  duty  of  the  former  to  impart  his  knowledge,  or  render  his 
omission  to  do  so,  a  justification  for  a  breach  of  engagement  on  the 
jjart  of  the  latter.  Hence,  in  order  to  render  notice  obligator}',  and 
the  failure  to  give  it  a  bar,  the  facts  must  not  only  be  without  the 
knowledge  of  the  defendaut,  and  within  tliat  of  the  plaintiff;  but  the 
circumstances  must  be  such  as  to  reverse  the  ordinary  relation,  and 
make  it  incumbent  on  the  one,  to  communicate  that  which  the  other  is 
prima  facie  bound  to  ascertain  for  himself  by  inquir3^ 

To  render  the  want  of  notice  a  defence,  it  must  consequently  appear 
not  onlj'  that  the  plaintiff  had  the  necessary  information,  but  that  the 
defendant  could  not  reasonably  be  expected  to  obtain  it  hy  inquiry 
from  others,  or  even  from  the  plaintiff  himself  Ilic/,-^  v.  Ooatea,  Cro. 
Jac.  390;  Juxon  v.  Thornhill,  Cro.  Car.  1.32.  Thus  all  tlie  precedents 
agree,  that  the  defendant  is  bound  to  take  notice  of  transactions  be- 
tween the  plaintiff  and  third  persons,  who  are  named  in  the  contract ; 
although  the  case  may  be  different  when  they  are  not  named,  and 
when  ho  consequently  has  no  clue  to  aid  his  inquiries.  Holmes  v. 
Twist,  Hobart,  51;  Ilenning's  Case,  Cro.  Jac.  4o2;  Young  v.  Buron, 
3  Sneed.  80,  97;  McAidey  v.  Garter-,  22  Illinois,  55.  Hence,  where 
the  defendant  promised  to  pay  the  plaintiff  thirty  pounds,  if  he  would 
deliver  up  a  bond  to  a  third  person,  notice  of  the  delivery  was  held 
not  to  be  essential  to  a  recovery  on  the  promise,  because  the  person 
to  whom  the  surrender  was  to  be  made  was  named  in  the  contract, 
and  the  case  was  not  within  a  principle,  which  only  applies  where 
the  means  of  knowledge,  are  not  accessible.  Smith,  v.  Goff,  2  L. 
Baym.  1126;  1  Salkeld,  45*?.  And  where  the  promise  was  to  save  the 
plaintiff  harmless,  from  all  debts  and  liabilities  which  he  might  incur 
at  the  request  of  the  defendant's  son,  notice  was  held  unnecessarj',  be- 
cause the  defendant  might  have  asked  information  from  his  son  if  he 
desired  it.  Somersall  v.  Barnabij,  Cro.  ,Jac.  287.  The  rule  is  the  same, 
whether  the  engagement  be  collateral  and  continuent,  or  diiect  and 
immeiiiate  ;  and  hence  a  promise  to  pa}'  the  rent  of  a  farm,  if  the  ten- 
ant does  not,  may  be  enforced  by  the  landlord  vvithout  notice  of  the 
default  of  the  tenant,  because  the  promisor  is  bound  to  ascertain  the 
true  state  of  the  case  by  inquiry,  in  order  to  fulfil  the  engagement 
into  which  he  has  entered.     Bruolcbank  v.  Taylor,  Cro.  Jac.  (JS5.      And 
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notice  has  been  said  not  to  be  essential,  even  -svlien  the  liability-  of  tlie 
defendant  depends  on  the  plaintiff's  marriage,  because  that  is  an  act 
too  notorious  and  public,  to  come  within  tiie  scope  of  a  doctrine  which 
only  applies  where  the  matter  is  secret,  and  knowledge  cannot  be  ob- 
tained b_y  investigation  :  Crane  v.  Craviplon,  Cro.  Car.  -U  ;  while  the 
case  of  Eant  v.  Thorough  good,  Cro.  Eliz.  834,  goes  still  further,  by 
deciding,  that  an  action  may  be  brought  on  a  promise  to  pay  if  the 
plaintiff  dislikes  certain  land,  without  notice  of  his  dissatisfaction.  But 
this  case  is  opposed  by  that  of  Brahle  v.  Holywell,  Cro.  Eliz.  371,  and 
is,  at  the  best,  somewhat  doubtful. 

These  decisions,  and  the  whole  tenor  of  the  English  authorities, 
would  seem  to  show,  that  the  doctrine  of  notice  was  not  a  favorite 
with  the  common  law,  which  was  reluctant  to  turn  suitors  out 
of  court,  n)erel_y  in  consequence  of  their  failure  to  aver  that  thej'  had 
communicated  intelligence  of  that,  which  might  well  have  been  known 
to  the  defendant,  without  his  being  able  to  prove  it.  And  they  leave 
no  room  to  doubt  the  soundness  of  the  decision  in  Levt  v.  Padelford, 
that  he  who  stipulates  for  the  acts  of  another,  is  bound  to  see  that  the 
latter  fulfils  the  engagement  made  in  his  behalf,  and  may  be  held 
responsible  for  a  failure  to  do  so,  without  any  previous  notice  of  the 
default.  Tiie  same  question  ai'ose  in  Hammond  v.  Oilmore^s  Adminis- 
trators, 14  Conn.  479,  where  an  agi-eement  had  been  entered  into 
between  the  plaintiff  and  a  third  person,  for  the  sale  to  the  latter  of  a 
number  of  mulberry  trees  at  a  stipulated  price,  subject  to  a  penaltj'  of 
$•300  in  case  of  a  default  by  either  party  ;  and  the  suit  was  brought 
upon  a  guarantj'  ]>y  the  defendant  of  the  paj-ment  of  this  penaltj-,  in 
case  it  should  be  incurred  b^'  the  purchaser.  The  guarantor  objected 
that  he  should  have  been  notified  of  the  default  of  the  purchaser,  and 
the  consequent  liability  for  the  amount  of  the  penalty.  The  coui't  were, 
however,  clearly  of  oiiinion,  that  as  the  event  on  which  the  liabilit_y  of 
the  defendant  depended,  was  the  act  of  a  third  person,  he  was  bound  to 
take  notice  of  it  at  his  peril,  and  was  not  entitled  to  postpone  the  per- 
formance of  his  contract,  until  the  breach  was  communicated  to  him 
by  the  plaintiff.  The  general  rule  as  to  notice  was  said  bj'  Church, 
J.,  who  delivei'ed  the  opinion  of  the  court,  to  be  well  settled,  although 
there  might  be  a  difficulty  in  its  application.  "  When  the  fact  alleged  in 
the  pleading  is  to  he  considered  as  lying  more  properly  or  exclusively 
in  the  knowledge  of  the  plaintiff  than  of  the  defendant,  then  the 
declaration  ought  to  aver,  that  the  defendant  had  notice  thereof.  This 
is  a  well  settled  rule  of  pleading.  No  one  is  bound  to  give  notice  to 
another  of  that  which  that  other  pei'son  may  otherwise  inform  himself 
of.  Nor  is  notice  necessary,  where  tiie  thing  lies  as  much  in  the  cog- 
nizance of  one  as  of  the  other.  16  Tin.  Arb.  tit.  Notice,  P.  5,  pi.  10. 
Ihe  King  v.  Holland,  5  Term  Rep.  606.     If  an  act  is  to  be  done  to 
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a  third  person,  or  liy  a  third  person,  who  is  known,  no  notice  need 
be  given.  Laweson's  PL  221 ;  1  Chitt.  PI.  320  ;  2  Wms,  Saund.  fi2,  n.  ; 
3  Coin.  Dig.  67.5,  tit.  Pleading;  2  Sal!.-.  457  ;  1  S^Yal)st.  Dig.  697  ;  Ward. 
V.  Henry,  5  Connecticut  Rep.  596;  Williams  v,  Grainj,-r,  i  Daj',  444; 
llrcnl  V.  Eillhouse,  7  Connecticut  Rep.  523.  In  the  present  case,  Gil- 
more  ivas  privy  to  the  contract  made  by  Hall:  he,  as  well  as  Olmstead, 
knew  its  terms  and  its  time  of  performance,  and  by  an  inqnii-y,  could 
have  ascertained  whether  a  forfeiture  against  which  he  had  liimself 
stipulated,  had  been  incui'red.  It  was  his  duty,  as  surety,  as  Lord 
Eldon  said,  in  the  case  of  Wright  v.  Sivipaon,  6  Yes.  jun.  734,  to  see  to 
it,  that  his  principal  performed.  Gilmore's  guaranty'  was  not  of  such 
a  character  as  to  bring  it  within  the  rule  adopted  by  this  court,  in  the 
case  of  Crafl  v.  l.ihavi,  13  Connecticut  Rep.  28.  Tliat  was  a  lelter  of 
credit — a  guarant_v  of  a  debt  to  be  created  or  not,  as  others  should 
decide.  It  looked  entirely  to  the  future.  The  defendant  in  that  case 
could  not  know  until  notified,  wholher  his  guaranty  had  been  accepted 
or  acted  upon.  Nor  could  he  know  whether  the  plaintiff  intended  to 
look  to  him,  or  to  his  immediate  debtor,  for  payn:ent  of  any  possible 
balance  remaining  due." 

This  decision  accords  with  the  earlier  precedents,  and  is  well 
sustained  by  the  best  considered  cases  in  modern  times;  Ihixhnell  \'. 
Church,  15  Conn.  406;  Lowe  v.  Il<u-twdh,  14  L>.  >[onroe,  184;  Noijc^ 
V.  Nichols,  2S  Vermont,  l.i9;  Baxliford  v.  Shoir,  i  Ohio  N.  S.  268; 
Viiial  V.  Ulrhaj-dson,  13  Allen,  521,  532;  Rhode  \.  Grenn,  26  Indian:!, 
83;  Train  v.  Jones,  11  Vermont,  444;  Hmith  v.  Ide,  3  Id.  290;  Peck 
\.  Barney,  13  Id.  93;  The  Bank  v.  Hammond,  1  Richardson,  281; 
Allen  V.  Eightniere,  20  Johnson,  365;  Kemhle  v.  Willis,  10  Wenil.  74; 
Jlrown  V.  Curtis,  2  Coinstock,  225  ;  Thrasher  v.  Ehj,  2  Smedes  k 
Marshall,  HI;  Walton  v.  Mascal,  13  M.  &  W.  72,  452;  although 
authorities  may  be  found,  which  follow  a  different  rule,  and  will  be 
hereafter  cited. 

The  rule  that  notice  need  not  be  given,  of  any  fact  which  the  de- 
fendant can  learn  for  himself,  is  foinided  in  reasons  of  ])olicy  and 
justice,  which  apply  with  as  much  force  to  .agreements  under  seal  as  to 
simple  contracts.  Thus,  in  Douglass  v.  Hoicland,  24  Wendell,  35,  the 
action  was  brought  on  a  covenant  for  the  perlbrmance  of  an  agree- 
ment by  a  third  person,  and  tlie  defence  set  up  was,  that  the  default  of 
the  latter  had  not  been  communicated  to  the  covenantor.  Ibit  this 
objection  was  overruled  by  the  court,  on  the  ground  that  a  party  wlio 
enters  into  a  conti-act,  is  bound  to  inform  himself  of  all  that  is  neces- 
sary for  its  fulfilment.  "  The  second  point  now  made  bv  tlie  del'endant 
is,"  said  Cowen,  J.,  "that  no  notice  of  Ringham's  default  was  proved. 
The  breach  was  in  refusing  to  account,  and  to  pay  tlie  money  on  the 
decree,  though  the  plaintiff'  had  done  the  several  acts  on  his  part  I'e- 
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quired  as  a  condition  precedent  to  Binp;liam's  liability  attacliing. 
Under  such  a  state  of  tilings,  it  is  not  denied  tliat  Bingham  liiinself 
was  liable  ;  and  the  defendant  covenanted  that  he  should  perform  and 
fuUil  his  obligations.  If  tlie  defendant  were  liable  at  alV;  he  was  so 
without  notice  from  the  plaintiff.  It  is  a  general  rule,  that  where  one 
guaranties  the  act  of  another,  though  on  condition,  his  liability  is 
commensurate  with  that  of  his  principal,  and  he  is  no  more  entitled  to 
notice  of  the  default  than  the  latter.  Both  must  take  notice  of  the 
whole  at  their  peril.  Someraall  v.  Barnaby,  Cro.  Jac.  2.^7  ;  Atkinson 
and  Wolfv''s  Case,  1  Leon,  105.  These  were  cases  of  a  promise  to  in- 
demnify against  liabilities  to  be  incurred  for  another;  and  it  was  held 
that  no  notice  of  their  being  incurred  was  necessary,  or  that  they  had 
been  paid.  So  wliere  the  defendant  promises  to  pay  what  should 
appear  to  be  due  from  the  plaintiff  to  his  attorney.    Pitman  v.  Biddle- 

cvmbe,  4   Mod.  230.     In   Smith   v.  ,   11   Id.  48,  Holt,  Ch.  J.,  said, 

where  either  party  can  obtain  notice  on  his  own  inquiry,  there  none 
need  be  given.  2  Salk.  457,  S.  C,  nom.  Smith  v.  Goff ;  Harris  v.  Fer- 
rand,  Hardr,  36,  .S.  P.  In  BrookbanJc  v.  Taylor,  Cro.  Jac,  685,  the 
promise  was  that  the  defendant  would  pay  tiie  plaintiff  the  rent  due 
from  another,  if  the  latter  did  not  pay  it.  Held,  that  the  defendant 
must  notice  the  non-payment  at  his  peril.  Williams  v.  Granger,  4 
Daj',  4t4,  S.  P.  In  all  these  and  the  like  cases,  if  the  defendant  in- 
tend to  insist  on  the  notice  or  request,  he  must  expressly  make  it  a 
condition  of  his  contract,  as  was  done  in  Be.rks  v.  Tippet,  1  Saund. 
32.  Without  such  a  precaution,  the  engagement  is  considered  as  ab- 
solute to  pay  on  the  haiipening  of  the  condition.  This  was  held  of  a 
promise  to  repay  the  plaintiff  £20  if  he  disliked  the  article  for  which 
he  had  advanced  the  money.  East  v.  Thoroughgood,  Cro.  Eliz.  834. 
This  case  I  admit  to  be  questionable,  as  the  condition  was  a  secret 
lying  in  the  plaintiff" 's  own  breast ;  and  the  contrary  has  been  several 
times  resolved  and  seems  to  be  settled,  because  tlie  matter  lies  not 
only  more  properly  but  exclusively  in  the  plaintiff's  own  knowledge. 
Comyn's  Dig.  Plead.  C.  73  Condition  L.  8,  9  ;  Brable  v.  HoUyioell, 
Cro.  Eliz.  250  ;  Benning's  Case,  Cro.  Jac.  432;  Holmes  v.  Ticibt,  Hob. 
61  ;  1  Pvol.  Abr.  463,  S.  C.  at  pi.  15 ;  Id.  pi.  18.  But  in  the  case  at  bar, 
the  defendant  had  only  to  inquire  of  his  princi|ial,  for  whom  he  had 
undertaken  absolutely  that  he  should  perform.  Tlie  case  is,  therefore, 
stronger  against  him  than  any  which  have  been  cited.  Add  the  fa- 
miliar one  of  an  award.  If  the  submission  expresslj^  require  notice,  it 
must  he,  given  ;  otherwise  the  party  must  inquire  of  it,  and  pay  the 
sum  awarded  at  his  peril,  even  though  the  whole  proceedings  were  ex 
parte.  1  Chit.  pi.  286,  Am.  ed.  of  1828;  Harris  v.  Fe7-rand,  Hardr. 
36  ;  and  see,  1  Saund.  33,  note  (2)  and  the  cases  there  cited  ;  Comyn's 
Dig.  Plead.  C.  69." 
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A  similar  question  arose  in  Bush  v.  Gritchfield,  4  Hammond,  103,  in 
a  suit  on  a  covenant,  that  if  the  plaintiff  would  supi)l_y  one  iMcConnel 
with  merchandise  for  sale  on  commission,  during  the  space  of  one 
j-ear,  the  defendants  would  iiold  themselves  responsible  for  the  faithful 
perfoimance  of  his  duties  as  agent,  during  that  time  ;  and,  also,  for 
bis  fulfilling  an  agreement  into  which  he  had  entered,  to  account  for 
and  pa3'  over  to  the  plaintiffs  all  the  money  which  he  might  receive 
from  the  sales  affected  hy  him  as  their  agent.  The  declaration  averred 
a  demand  on  McConnel,  and  a  failure  on  his  part  to  account  or  pay 
over,  but  contained  no  averment  that  notice  of  liis  default  had  been 
given  td  the  defendants.  The  court  held  the  declaration  good,  on  the 
ground,  that  where  a  party  is  bound  by  a  covenant  or  obligation  for 
the  acts  of  a  stranger,  notice  of  the  default  of  the  latter  is  unneces- 
sar}',  because  the  covenantor  is  bound  to  take  notice  at  his  peril  of 
the  event  upon  which  his  liability  depends. 

These  decisions  are  obviously  sound,  because,  the  breach  and  conse- 
quent right  of  action  were  complete  as  soon  as  default  was  made  on 
the  part  of  the  principal,  and  no  subsequent  step  could  be  requisite 
before  bringing  suit.  White  v.  Woodioard,  5  C.  B.  810.  But  the'rnle 
applies,  where  the  defendant  contracts  for  a  direct  performance  on  his 
own  part,  and  makes  his  undertaking  depend  on  some  contingent 
event,  which  is  whollj'  extraneous  to  the  duties  imposed  bj'  tlie  con- 
tract on  himself.  In  Huff  v.  CamphcU,  1  Stewart,  543,  an  action  was 
brought  npon  a  covenant  to  pa}-  one  hundred  dollars,  in  case  a  thiixl 
person  therein  named,  should  be  acquitted  of  a  charge  of  forgery 
through  the  exertions  of  the  plaintiff.  In  tiiis  instance,  tlie  event  on 
wliich  the  liability  of  the  covenantor  was  to  acci'ue,  was  not  one  for 
which  he  himself  stipulated,  so  that  the  breach  was  not  necessarily 
complete  immediately  upon  the  happening  of  the  contingencj'.  It  was, 
however,  decided,  that  as  the  precedent  condition  to  be  performed  by 
the  plaintiff,  was  one  which  miglit  liave  been  ascertained  b}'  proper  in- 
vestigation, the  want  of  notice  formed  no  obstacle  to  a  recovery.  In 
this  instance,  tlie  nature  of  the  condition  on  which  the  obligation  of 
the  defendant  depended,  was  fixed  bj'  the  terms  of  the  contract;  tlie 
onlv  uncertainty  being  as  to  whetlier,  and  at  what  time,  it  would  be 
accomplished  hy  the  plaintiff'.  Tliere  was,  therefore,  sufficient  matter 
to  guide  tlie  inquiries  of  the  defendant,  and  enable  him  to  learn 
whether  it  had  been  performed;  and  the  general  rule  consequently 
held  good,  which  compels  him  to  ascertain  everything  which  may  be 
necessaiy  for  the  fulfilment  of  the  contract. 

Tiie  same  view  was  taken  in  the  case  of  Di:c  v.  Flanders,  1  New 
Hamiishire,  246,  where  the  contract  being  to  return  certain  lottery 
tickets  to  the  plaintiff,  who  was  one  Qf  tlie  managers  of  a  lottery,  or 
else  to  pay  live  dollars  for  each  of  them  three  days  before  the  pe- 
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riod  which  shouhl  be  named  by  hitn  and  the  othei-  managers,  for  the 
drawing  of  the  lottery,  the  court  held,  that  as  the  time  of  pa3anent 
which  was  the  only  point  left  open  by  the  terms  of  the  agi'eement,  was 
to  be  determined  b}'  a  joint  act  of  tlie  plaintiff  and  otiier  persons, 
which  from  its  nature  might  easily  be  ascertained  by  the  defendant, 
the  want  of  express  notice  to  the  latter  of  the  period  of  drawing,  was 
no  ground  of  defence  to  an  action  brouglit  for  the  price  of  the  tickets. 

But  although  the  duty  of  obtaining  the  information  necessary  for 
the  performance  of  a  promise  devolves  under  ordinary  circumstances 
upon  him  who  makes  it,  there  are,  notwithstanding  some  instances,  in_ 
which  the  nature  and  extent  of  the  oblij^ation  which  he  has  assumed, 
may  be  so  far  beyond  his  icnowledge  and  so  exclusively  within  that  of 
the  person  to  whom  the  promise  is  made,  as  to  render  it  incumbent 
on  the  latter,  to  communicate  the  information  he  possesses  for  the 
benefit  and  guidance  of  the  former.  The  rule  is  one  of  natural  justice, 
■wliich  requires  that  those  wlio  seek  to  render  others  responsible  for 
the  non-performance  of  a  contract  or  obligation,  should  not  them- 
selves withhold  an3'thing  which  is  indispensably  necessary  for  its  ac- 
complishment. Tliis  is  emphatically  true,  where  the  liability  imposed 
by  the  contract  is  uncertain,  and  depends  for  certainty  upon  the  acts 
or  declarations  of  the  promisee,  wlio  may  be  bound  under  these  circum- 
stances, to  acquaint  the  promisor  with  his  determination,  before  charg- 
ing him  with  the  violation  of  a  duty  wliich  was  too  vague  and  ill  defined 
to  admit  of  fulfilment.  Centre  v.  Centre,  3S  New  Hampshire,  318; 
Watfiun  V.  Walker,  3  Foster,  471,  33  Kew  Hampshire,  131  ;  Baahford 
V.  Shaw,  i  Ohio,  N.  S.  263  ;    Walker  v.  Fvrbex,  'ib  Alabama,  139. 

Certainty  is  an  essential  requisite  to  the  validity  of  every  contract 
at  common  law  ;  and  where,  the  nature  and  extent  of  the  obligatio]i 
are  not  ascertained  in  the  first  instance,  no  liability  can  arise  until 
thej'  are  defined.  Mwrh  v.  Waihicorth,  17  Wend.  103.  Thus,  where 
a  [Hircliaser  promised  to  pay  the  highest  price  for  certain  weys  of  bar- 
ley, which  the  vendor  could  obtain  for  the  residue  of  his  stock  from 
other  [jersons,  notice  of  the  rate  of  subsequent  sales,  was  held  to  be  a 
condition  precedent  to  the  right  of  suit  on  the  contract,  because  it  de- 
j)ended  primarily  upon  the  vendor's  choice  or  determination,  and  could 
hardly  be  learned  by  the  unassisted  efforts  of  the  vendee.  Eenniri(fs 
Ca.ae,  Cro.  Jac.  422.  So  where  the  declaration  averred,  that  in  con- 
sideration the  plaintiff  would  sell  a  ton  of  wood  to  the  defendant,  the 
latter  agreed  to  pay  for  it  at  whatever  rate  should  be  obtained  for  other 
wood  of  the  same  sort  from  any  one  else,  and  then  went  on  to  aver 
that  the  rest  of  the  wood  had  been  sold  at  a  specified  rate,  and  that  the 
defendant  did  not  pay  according  to  his  promise,  a  judgment  against 
the  latter  was  reversed  on  error  by  the  Exchequer  Chamber,  on  the 
ground  of  the  abscuce  of  any  allegation,  that  the  rate  of  the  subse- 
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quent  sales,  wliicli  was  a  thing  left  to  the  option  of  the  plaintiff,  had 
heen  coiumnnicated  by  him  to  the  defendant.  Holmes  v.  Tivid,  Ho- 
liart,  51.  i\nd  for  a  like  reason  a  defendant  who  agrees  to  be  an- 
swerable if  the  plaintiff  approve  of  his  references,  is  entitled  to  notice 
that  the  references  are  satisfactory,  and  will  not  be  liable,  unless 
it  is  given  in  due  season.  Mozh'y  v.  Tinkler,  1  CM.  R.  692;  Jfo;-- 
ten  V.  Mnrshall,  2  Hnrlstone  &  Coltman,  305. 

Other  instances  may  be  found  which  illustrfite  the  same  doctrine  ; 
Brahle  v.  Holyivell,  Cro.  Jac.  250;  Id.  511;  Richards  v.  Carvamel, 
Hobart,  (58  ;  Anonymous,  3  Salkeld,  246  ;  but  the  most  important  case 
on  the  subject  in  modern  times,  would  seem  to  be  that  of  Vyse  v. 
Wakefield,  6  M.  &  W.  442.  The  action  was  brought  against  the 
defendant  on  a  covenant  that  he  would  appear  at  any  insurance  office 
which  the  plaintiff  might  designate,  and  answer  all  questions  which 
should  be  jjut  to  him  with  regard  to  his  healtli  in  order  that  an 
insurance  might  be  effected  on  his  life  ;  and  would  not  afterwards  do 
anj-  act  bj'  wliich  such  insurance  should  be  vitiated.  The  declaration 
further  averred,  that  the  defendant  had  appeared  and  answered  certain 
questions  so  put  to  him  at  the  Hock  Life  Insurance  Company,  and 
that  the  plaintiff  had  thei-eupon  effected  an  insurance  with  that  Com- 
pany, conditioned  to  be  void  in  case  the  defendant  went  be3-ond  the 
limits  of  Europe,  and  then  assigned  as  a  breach,  that  the  defendant 
did  go  be^-ond  the  limits  of  Europe,  but  without  alleging  that  he  had 
notice  cither  of  the  terms  and  place  of  insurance,  or  of  the  condition 
which  had  been  violated  by  his  departure.  A  demurrer  to  the  declara- 
tion for  the  want  of  an  allegation,  that  the  defendant  had  been  noti- 
fied of  the  terms  of  the  policy,  was  met  by  tlie  rei)l3',  that  he  was  bound 
to  take  notice  of  everj'thing  requisite  for  the  performance  of  the  cove- 
nant, and  that  even  if  he  was  not,  still  notice  should  be  presumed, 
from  his  appearance  at  the  office  where  the  insurance  was  effected  and 
answering  the  questions  put  to  him  bj-  tlie  insurers.  But,  however  just 
this  inference  might  be  in  point  of  fact  it  obviously  could  not  be  drawn 
as  one  of 'law;  and  the  court  held  that  as  the  plaintiff  was  left  fi-ee 
to  determine  wliere  and  on  what  terms  he  would  insure,  he  was  bound 
to  give  the  defendant  information  how  his  choice  had  been  exercised 
liefore  treating  the  latter  as  a  defaulter  for  not  fulfilling  a  condition  of 
the  nature  of  which  he  might  be  ignorant.  On  this  point  the  language  of 
Parke,  Baron,  is  sufficiently  striking  to  deserve  particular  attention. 
"  The  general  rule,"  said  that  acute  judge,  "  is,  that  a  part3'  is  not  enti- 
tled to  notice,  unless  he  has  stipulated  for  it ;  but  there  are  certain  cases 
where,  from  the  very  nature  of  the  transaction,  the  law  requires  notice 
to  be  given,  though  not  stipulated  for.  There  are  two  classes  of  cases 
on  this  subject,  neither  of  which,  however,  altogether  resembles  the 
present.     One  of  them  is,  where  a  party  contracts  to  do  something, 
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but  the  act  on  which  the  right  to  demand  payment  is  to  arise  is 
perfectly  indefinite;  as  in  the  case  of  Ha  vie  v.  Hemyvg,  (Vincr's  Abr. 
'  Condition,'  (A.  d.,)  pi.  15  ;  Cro.  Jac.  422,)  where  a  man  promised  to 
pa}'  for  certain  wej's  of  barley  as  inueli  as  he  sold  them  for  to  any 
other  man  :  there  the  plaintiff  is  bound  to  aver  notice,  because  the 
person  to  whom  the  weys  are  to  be  sold  is  perfectly  indefinite,  and 
altogether  at  the  option  of  the  plaintiff,  who  may  sell  them  to  whom 
he  pleases ;  and  in  such  cases,  the  right  of  a  defendant  to  a  notice 
before  he  can  be  called  on  to  pay,  is  implied  by  law  from  the  con- 
struction of  the  contract.  So,  where  a  pai't^'  stipulates  to  account 
before  such  auditors  as  the  obligee  shall  assign,  the  obligee  is  bound 
to  give  him  notice  when  he  has  assigned  them  ;  for  that  is  a  fact  which 
depends  entirely  on  the  option  or  choice  of  tiie  plaintiff.  On  the  other 
hand,  no  notice  is  requisite  when  a  specific  act  is  done  b}'  a  third  party 
named,  or  even  by  the  obligee  himself;  as,  for  example,  where  the 
defendant  covenants  to  pay  nionej-  on  the  marriage  of  the  obligee  with 
B.,  or  perhaps  on  the  marriage  of  B.  alone  (for  there  are  some  cases 
lo  that  effect)  or  to  pay  such  a  sum  to  a  certain  person,  or  at  such 
a  rate  as  A.  shall  paj'  to  B.  In  these  cases  there  is  a  particular 
individual  specified,  and  no  option  is  to  be  exercised  ;  and  the  party 
who,  without  stipulating  for  notice,  has  entered  into  the  obligation 
to  do  those  acts,  is  bound  to  do  them.  But  there  is  an  intermediate 
class  of  cases  between  these  two.  Let  us  suppose  the  defendant  in 
this  case  bound  to  perform  such  stipulations  as  shall  be  contained 
on  a  policy'  to  be  effected  at  some  office  in  London.  Now,  my  present 
impression  is,  that  where  any  option  at  all  remains  to  be  exercised 
on  the  part  of  the  plaintiff,  notice  of  his  having  determined  that 
option  ought  to  be  given  ;  and  if  this  had  been  a  covenant  bj'  the 
defendant  to  perform  the  conditions  to  be  imposed  by  any  insurance 
company  then  existing  in  London,  I  think  it  v/ould  be  the  dutj'  of 
the  plaintiff  to  notify  to  the  defendant  the  exercise  of  his  option,  as 
to  which  he  had  selected.  But  this  principle  holds  even  more  strong!}- 
in  the  present  case  ;  for  not  only  do  the  terms  of  the  covenant  &\)\)\y 
to  all  actually  existing  companies  of  the  sort,  but  all  that  might  at 
an}'  future  time,  subsequent  to  the  date  of  the  deed,  be  established 
within  the  bills  of  mortality'.  Now  that  is  a  condition  that  appeals 
to  me  so  perfectly  indefinite,  that  notice  ouglit  to  be  given  by 
the  plaintiff  of  his  having  determined  his  choice.  And  I  think,  there- 
fore, that  he  was  at  least  bound  to  give  notice  that  a  policy  of 
insurance  had  been  effected  bj'him  at  such  a  particular  office;  it  might 
then,  perhaps,  be  the  dut}'  of  the  defendant  to  inquire  at  that  office 
into  the  nature  and  terms  of  the  policy  which  had  been  there  effected. 
If,  therefore,  the  more  extended  construction  of  this  covenant  is  to 
be  adopted,  and  the  defendant's  contract  understood  to  extend  to  all 
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existing  and  future  companies,  no  doubt  ai  all  can  exist  upon  the 
])oint.  Supposing,  liowe\x'i',  tiiat  the  covenant  is  to  be  construed  in  a 
limited  sense,  as  restrained  to  any  office  where  the  party  should  have 
appeared  to  answer  the  questions  relative  to  his  health,  &c.,  as  the 
•words  'such  insurance'  seem,  and  perhaps  with  truth,  to  indicate, 
evpn  then  the  option  of  the  plaintiff  is  of  such  an  indefinite  nature, 
that  the  defendant  cannot  be  called  on  to  account  for  the  non-observ- 
ance of  it,  unless  notice  be  given  to  him.  Now  here  none  has  been 
given  ;  there  is,  it  is  true,  notice  of  an  intention  to  effect  a  polic}^  but 
none  either  of  its  having  been  made  at  all,  or  made  with  any  particular 
conditions.  Possibly,  if  it  had  been  notified  generally  to  the  defendant 
that  an  insurance  had  been  effected  at  a  particular  oflice,  it  would 
become  his  duty  then  to  inquire  into  its  nature  and  the  conditions 
with  which  it  was  coupled  ;  but  I  think  that  he  was,  at  least,  entitled 
to  notice  of  the  fact  of  its  existence  " 

Tliis    decision,  which   was  subsequentlj^  affirmed  on   error   by   the 
Exchequer  Chamber;  1  M.  &  W.  12(i,  clearly  shows,  that  whenever  the 
contingency  on  which  the  liability  of  one  of  the  parties  to  a  contract 
(k'tiends,  rests  exclusively  within  the  knowledge  of  the  other,  the  latter 
must  communicate  the  information  necessary  for  the  guidance  of  the 
former,  before  he  can  be  entitled  to  insist  on   performance  ;  and  the 
]irinciple  has  been  aiiplied  in  a  number  of  instances  on  this  side  of  the 
^\tlantic.      Pickett  \.  C'uirJen,  18  ^Maryland,  412;    Center  v.  Center,  3S 
New   Hampshire,  318;   Bensley  v.  Atwelt,  12  Caliibrnia,  231.     Thus,  in 
Wataon  v.   Walker,  3   Foster,  470,   an   agreement   that  if  the  plaintitt's 
would  use  due  diligence   through  tliemselves  and  their  agents,  to  effect 
sales  of  a  patent  right  in  P^urope  to  the  amount  of  $1,000,  clear  of  all 
exi)enses,  and  should  they  fail  in   doing  so,  that  the  defendants  would 
either  pay  a  sufficient  sum  to  make  up  that  amount,  or  assign  one-half  the 
jiatent,  was  held  to  make  it  incumbent  on  the  [jlaintiffs,  to  gi\e  notice 
tliat  their  efforts  to  sell  the  patient  had  been  unsuccessful,  before  charging 
the  defendants  witii  a  breach  in  not  making  the  assignment  or  paying 
the  money.     And  where  a  deed  of  partition  contained  a  covenant  that 
if  the  title  to  the  share   set  oft'  to  one  party  jiroved  defective,  and  no 
recompense  could   he   got  from   the   original   grantor,  compensation 
should  be  made  I'j  the  other,  notice  of  the  failure  of  the  title  and  of 
the  refusal  of  the  grantor  to  pay  the  loss,  were  said  to  be  conditions 
]irece(lent  to  a  right  of  action  on  the  covenant.     J\Iorris  v.  Wadaicorlh , 
]  7,  Wend.  103.     In  like  manner,  where  a  manufacturer  warranted  a  bell, 
wliich  he  sokl,  not  to  ci'ack  within  a  j'ear,  and  promised  that  if  it  did, 
he  would    recast  it,  notice  of  the   breach  of  the   warranty  was  held 
essential  to  the  right  to  enforce  it,  because  the  defendant  cotdd  not 
reasonably  be  required  to  keep  himself  informed  of  the  condition  of  the 
bell  or  be   held  to  be  in  default  for  not  recasting  it,  in  the  absence  of 
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proof  that   he   knew    that    it    was    cracked.       Hills  v.    Bannister,    8 
Oowen,  91. 

The  reasoning  on   which  these  decisions  are  founded,  is   in   some 
measure  applicable  wliere  a  guaranty  is  given  of  the  goodness  of  a 
debt,  or  that   it  may  be  collected   by  a  recourse  to  legal  proceedings 
against  the  debtor;  because,  under  these  circumstances,  tlie  guarantor 
is  not  liable,  unless  due  dilinence  is  used  to  collect  the  debt,  nor  until 
the  measures  taken  for  that  purpose  are  brought  to  a  conclusion,  and 
have  proved  abortive.     And,  it  has  been   held  to  follow,  that  as  the 
contingency    on    which    the    guaranty  depends,  is  necessarily  'known 
to  the  creditor,  and  is  left  to  his  choice  or  discretion,  he  is  bound  to 
communicate  it  to  the  guarantor  and  thus  apprise  the  latter  that  tlie 
time  has  come  for  the  performance  of  his  engagement,  before  proceed- 
ing to  enforce  its  fulfilment  by  action.      Orice  v.  Biaka,  .3  Deverenx', 
02  ;  Adcock  v  Fleming,  2  Dev.  &  Bat.  225;  Wolfe  v.  Brown,  5  Ohio,  N . 
S.  304.     This  conclusion  is,  however,  somewhat  questionable,  and  tliere 
will   at  all  events  be  no  need   of  notice  when  the  principal  becomes 
insolvent,  and  thus  removes  the  necessity  for  proceeding  against  him 
at  law,  because  his  pecuniary  condition  lies  equally  open  to  the  creditor 
and  the  guarantor.      Clarke  v.  Merriam,  25   Conn.  57*7.     The  discor- 
dancy of  decision  on   these  and  similar  questions  has  arisen   from  a 
difference  of  interpretation  rather  than  of  princii)le,  and  wouhl  cease  if 
the  meaning  of  the  parties  were  clearly'  expressed  or  ascertained.     A 
guaranty  that  a  debtor  shall  paj'  punctually,  or  that  a  contract  fixing 
an  exact  time  for  performance,  shall  be  kept  accoi'diug  to  its  terms,  is 
necessarily  broken  if  the  day  goes  by  without  paj-ment  or  performance, 
and  there  can  be  no  obligation  to  make  a  demand  or  give  notice,  but 
■  a  general  guaranty  of  a  debt  may  be  interpreted  by  a  little  stretch  of 
ingenuity  as  a  promise  to  save  the  creditor  harmless,  and  thought  to 
require  proof  that  the  money  could  not  be  collected  b^-  a  demand  or 
suit.     And  as  the  guarantor  may  have  no  sufficient  means  of  knowing 
whether  these  steps  have  been  taken,  or  with  what  result,  he  may  ask 
to  be  told  within  a  reasonable  time  and  before  action  brought.    A  siuiilar 
interpretation  has  been  put  on  an  undertaking  for  the  faithful  discharge 
of  an  agency,  not  specifying  particular  acts,  and  engaging  broadl}'  that 
the  agent  shall  not  be  in  default.     See  Bf.ehee  v.  Dadly,  6  Foster  49  ; 
MvDoucjal  V.  Calef,  34   New  Hampshire,  534;   Kain  v.  Jones,  11  Ver- 
mont, 4  44;  Schlessinger  v.  Dickenson,  5  Allen,  47. 

Cases  may  occur  in  this,  as  well  as  in  most  other  branches  of  the 
law,  which  lie  near  the  boundaries  of  opposing  princiiiles,  and  may 
consequentlj^  be  claimed  as  subject  to  either  although  they  can  only 
be  legitimately  ruled  by  one.  Thus,  in  Colt  v.  Boot,  17  Mass.  229,  the 
deposit  of  a  note  in  the  hands  of  a  third  person  named  in  the  contract, 
by  the  plaintiff,  and  in  Weigle.y  v.  Wier,  7  S.  &  R.  309,  the  institution 


"0  NOTICE GUARANTY. 

of  a  suit  against  liim,  were  held  to  be  events  iinraediately  witliin  his  own 
knowledoe,  and  of  which  he  must  give  notice  to  the  defendant.  But 
these  decisions  seem  to  transcend  tije  well  settled  rule,  that  the  pos- 
session of  information  will  not  I'ender  the  communication  of  it  a  dut}', 
unless  it  could  not  have  been  ascertained  b}' inquiry;  and  they  are 
l)lainly  at  variance  with  the  cases  of  Smith  v.  Goff  and  Somersall  v. 
Barneby  (ante,  60). 

Although  in  general,  notice  need  not  be  given  of  the  acts  of  a  third 
person,  it  has  been  said  that  where  the  event  on  which  the  liability 
of  the  defendant  hangs,  rests  peculiarly  within  the  knowledge,  or 
depends  upon  the  option  of  an  agent  chosen  by  the  plaintiff,  the 
effect  should  bo  the  same  as  where  it  is  known  only  to  the  plaintiff 
himself  Accordingly  it  was  held  in  the  case  of  Lewis  v.  Bradley,  2 
Iredell,  303,  that  in  a  suit  brought  on  an  agieement  to  make  good  all 
sums  which  could  not  be  collected  on  certain  notes  assigned  in  pay- 
ment of  a  debt,  as  soon  as  they  should  be  returned  by  any  constable 
chosen  by  the  assignee  as  incapable  of  collection,  there  could  be  no 
recovery  without  an  averment  and  proof,  that  notice  of  the  failure  of 
the  officer  in  whose  hands  tliey  were  jjlaced  to  obtain  payment  upon 
them  had  been  given  to  the  delendant ;  and  a  similar,  decision  was 
made  by  the  Supreme  Court  of  Vermont  in  Sylvester  v.  Downing,  18 
Vermont,  32. 

Notice  need  not,  however,  be  given  of  the  act  bj-  which  a  contract 
oriijinally  uncertain  is  reduced  to  certaint}',  where  it  is  one  that  might 
be  ascertained  by  i)roper  effort.  And  hence,  even  when  a  subsequent 
nutificatioLi  is  necessary  to  complete  or  give  precision  to  the  agree- 
ment, it  will  ordinarily  be  sufficient  to  apjjrise  the  principal  without 
seekin"' out  and  warning  the  guarantor.  Bushnell  v.  Church,  15  Conn. 
114;  and  The  Protection  Ins.  Cu.  v.  Davis,  5  Allen,  54. 

The  object  of  notice  has  been  shown  to  be  the  communication  of 
intelligence  known  to  one  of  the  parties,  and  necessary  for  the  fulfil- 
ment of  the  duties  assumed  by  the  other;  and  hence  it  may  ordinaril}' 
be  <'i\'en  at  any  time  before  tlie  period  for  the  performance  of  the  con- 
tract arrives,  and  while  the  obligation  to  perform  it  still  continues. 
Paige  v.  Parker,  8  Grey,  21 1.  When,  therefore,  the  period  during  which 
the  obligation  of  a  contract  will  endure  is  limited  by  its  terms,  notice 
must  be  given  before  that'  period  expires,  but  wlien  it  is  not,  the  effect 
of  delaj'  will  simply  be  to  suspend  the  right  of  suit  until  the  necessary 
information  is  communicated.  Tlius,  where  the  stipulation  was  that  if 
the  title  to  a  lot  of  land  proved  defective  and  no  recompense  could  be 
obtained  fiom  tlio  grantor,  compensation  sliould  be  made  by  the  defend- 
ant, the  |)laintiff'  was  allowed  to  recover  on  proof  that  the  facts  which 
entitled  him  to  an  indemnity  were  made  known  to  the  defendant  before 
action  brought ;  although  the  default  was  held  not  to  be  complete  until 
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then,  and  interest  was  consequently  refused  for  the  antecedent  period  ; 
17  Wend.  103.  And  it  may  be  presumed,  that  althongh  the  failure  to 
acquaint  the  defendant  in  Vyse  v.  Wakefield,  with  the  conditions  of  the 
insurance  which  had  been  effected  on  his  life,  was  a  sufficient  reason 
why  he  sliould  not  be  held  liable  for  violating  them,  while  ignorant 
of  their  existence,  it  would  have  been  no  justification,  for  a  disregard 
of  his  covenant,  after  he  had  been  apprised  of  what  was  necessary 
to  be  done  in  order  to  keep  it.  Ignorance  of  the  nature  and  extent 
of  an  obligation  may  be  an  excuse  for  a  breach  committed  while  it 
lasts,  but  will  not  justify  a  breach  committed  with  full  knowledge. 
Hence,  the  onl}'  case  in  which  delay  in  giving  notice  can  operate  as  a 
bar,  is  where  the  obligation  of  the  contract  is  confined  within  certain 
limits,  and  ceases  before  the  notice  is  given.  When,  however,  notice  is 
not  given  until  the  contract  is  at  an  end,  and  the  defendant  is  released 
from  its  performance,  it  will  obviously  be  too  late  to  found  or  complete 
the  right  of  action.  Thus,  on  recurring  to  the  case  of  Vyse  v.  Wakefield, 
we  shall  find,  that  although  the  covenant  of  the  defendant  was  not 
limited  in  terras,  the  insurance  effected  on  his  life  had  been  avoided  by 
the  breach  of  its  conditions,  before  he  was  informed  of  what  they  were, 
and  that  a  subsequent  notice  would  consequently  have  been  ineffectual, 
unless  the  forfeiture  was  waived.  And  when  the  contract  of  the 
defendant  binds  him  to  performance  within  a  limited  period  and  not 
afterwards,  he  must  have  notice  before  that  period  expires,  because 
there  can  be  no  default  after  the  obligation  of  the  contract  is  at  an  end, 
nor  before  the  communication  of  the  intelligence  necessary'  for  its  ful- 
filment. When,  therefore,  the  promise  declared  on  was  to  repay  the 
plaintiff  before  the  end  of  a  fair,  as  much  as  he  should  expend  for  the 
support  of  the  defendant  and  another  during  its  continuance,  it  was 
held  that  there  could  be  no  recovei-y,  unless  notice  of  the  amount  ex- 
pended was  given  before  the  fair  terminated,  because  the  defendant 
was  not  bound  to  make  the  payment,  either  after  that  period,  or  before 
receiving  information  of  the  amount  of  his  liability  ;  Bereaford  v.  Good- 
rouse,  KoUe's  Abridg.  Condition,  469,  D.  pi.  3.  So  the  parties  to  any 
contract,  are  entitled  to  restrict  the  period  at  which  notice  shall  be 
given,  within  certain  limits  ;  and  that  when  this  has  been  done,  there 
can  be  no  recoverj',  unless  the  stipulation  is  complied  with ;  Thomas 
V.  Davis,  14,  Pick.  353.  But  these  decisions  form  no  precedent  for 
cases  where  the  promise  relied  on  is  a  general  undertaking  to  pay 
when  notified,  or  for  payment  b}'  a  third  person  where  no  precise 
limits  are  set  to  the  period  of  performance. 

This  view  of  the  law  is  supported  by  the  precedents  in  the  most 
approved  treatises  on  pleading,  and  by  the  recent  case  of  White  v. 
Woodivard,  5  C.  B.  810,  where  a  demurrer  to  a  declaration  on  a  guar- 
anty on  the  ground  that  notice  was  alleged  generally  without  specify 
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ing  time  or  place,  and  that  it  should  at  least  be  averred  to  have  been 
given  within  a  reasonable  time,  was  oveiTided  by  the  court,  who  held 
that  no  aveunent  of  notice  was  necessary,  and  that  if  there  had  been 
such  delay  in  giving  notice  as  to  be  productive  of  injury  and  thus 
constitute  a  defence,  it  must  be  specially  pleaded.  In  Watson  v.  Walker, 
?>  Foster,  4T0  ;  33  Xew  Hampshire,  .131,  however,  where  the  conti'act 
was  to  make  good  anj'  deficiency-,  which  might  occur  in  certain  sales 
which  the  plaintiffs  had  agreed  to  make  in  Europe,  by  the  payment  of 
money  or  the  t)-ansfer  of  one-half  of  a  patent,  in  the  United  States,  the 
court  held  that  notice  of  the  deficiency  must  be  averred  and  proved  to 
have  licen  given  within  a  reasonable  time  after  it  happened,  because  the 
defendants  might  otherwise  be  compelled  to  abstain  from  selling  their 
patent,  duiing  an  indefinite  period,  to  their  own  injury  and  without  any 
corresponding  benefit  to  the  plaintiff.  The  only  authority  adduced  in  sup- 
lort  of  this  position  was  Comyn's  Digest,  title  Pleader,  C.  74,  which  is  a 
mere  citation  of  the  case  of  Ilerexford  v.  CiuvdruUKK,  above  cited  from 
Kolle,  that  the  information  necessary  for  the  fulfilment  of  an  engagement, 
must  be  communicated  before  the  time  fixed  for  its  performance  expires, 
and  lias  no  ajiplication  to  contracts  which  stipulate  lor  pei'foi'mance  on 
request,  or  a  general  performance.  And  the  better  opinion  would  seem 
to  be,  as  stated  above,  tliat  it  is  ordinarily  sufficient  to  show  that  notice 
was  given  while  the  obligation  of  the  contract  was  still  in  force,  and  in 
sufficient  time  to  enable  the  defendant  to  avoid  the  default  for  which 
the  plaintiff  seeks  to  recover,  and  that  any  injury  which  may  have- 
resulted  from  not  giving  it  sooner,  must  be  shown  by  plea.  Thus, 
although  the  failure  of  the  plaintilf  in  Watson  v.  Wotkcr,  to  give  in- 
formaticai  of  the  defioiencj-  in  the  sales  made  aliroad,  within  a  reasonable 
time  after  it  was  ascertained,  might  obviously  have  been  a  reason  for 
exonerating  the  defendants  from  the  performance  of  the  contract,  if  a 
sale  of  the  patent  had  been  made,  or  any  other  material  change  of  cir- 
cumstances had  occui-red  in  the  interval,  it  would  hardly  have  justified 
them  in  refusing  to  fulfil  their  engagement,  if  they  sustained  no  irijury 
b^'  the  dcla}',  and  things  remained  on  the  same  footing  as  wdien  the 
contract  was  executed.  Hence,  the  result  of  the  cases  would  seem  to 
be,  that  a  man  who  makes  a  promise  depending  on  a  contingency  which 
lies  exclusively  within  the  knowledge  of  the  promisee,  will  be  bound  to 
keep  it  wlien  informed  that  the  contingency  has  arisen,  notwithstanding 
a  want  of  diligence  in  giving  him  the  information,  unless  the  delay  is 
])roductive  of  some  actual  injury,  which  must  be  shown  in  pleading  or 
evidence,  and  will  not  be  presumed  lij-  the  law  Vuial  v.  Eichard- 
son,  ]3  Allen,  .521,  532.  The  point  is  well  settled  with  reference  to 
notice  of  the  default  of  the  principal  in  suits  against  guarantors;  Wal- 
ton v.  Muscat,  13  M.  &  W.  12,  452;  Hitdicock  v.  Humphrey,  5  M.  k 
G.  559;   While  v.  Woodward,  5  C.  ]>.  510;    TJie  Louiauille  Man.  Go.  v. 
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Welch,  10  Howard,  461  (post)  ;  VinaU'.  Richardson,  13  Allen,  521,  528  ; 
and  should  be  held  the  same  way  wheneA'er  the  question  arises  whctlier 
delay  in 'giving  the  information  necessary  for  tlie  performance  of  a 
contract,  operated  as  an  extinguishment  of  the  obligation. 

"When  notice  is  essential  to  complete  the  obligation  of  the  defendant, 
or  render  non-perfoi'mance  on  his  part  a  default,  it  must,  as  the  case  of 
YijHe  V.  Wakefield,  (ante,  66),  shows,  be  set  forth  with  the  requisite  cer- 
tnintj'  in  the  declaration,  and  the  rule  was  so  lield  in  Illsleij  \.  Jones, 
12  Gray,  260,  although  tlie  circumstances  hardly  justified  its  applica- 
tion. What  degree  of  certainty  is  requisite  depends  on  tlie  terms  and 
nature  of  tlie  contract;  but  it  will  ordinarily  be  sufficient  to  state  that 
the  defendant  was  notified  within  a  reasonable  time,  or  to  name  the 
time  and  place  of  notice  with  a  videlicet,  and  then  prove  notice  at  any 
time  before  suit.  Indeed,  many  of  the  precedents  go  further,  and  to  the 
extent  that  an  averment  that  the  defendant  had  notice  of  the  premises 
will  suffice,  without  stating  time  or  place,  unless  something  appears  on 
the  face  of  the  pleadings  to  make  greater  certainty  requisite.  And  this 
would  seem  to  be  the  rule  subject  to  the  modifications  requisite  in  par- 
ticular instances.  For  while  it  is  no  doubt  true  in  general,  that  when 
no  time  is  fixed  by  the  parties,  performance  must  be  averred  to  have 
been  within  a  reasonable  time  ;  this  rule  does  not  apply  when  time 
is  immaterial,  and  one  time  as  reasonable  as  another.  The  better 
opinion  would  therefore  seem  to  be,  that  the  question  whether  notice 
should  be  alleged  generallj',  or  with  certaintj"  of  time  and  place,  depends 
cm  whether  there  is  anything  in  the  terms  of  the  contract  rendering 
time  and  place  material  to  the  validity  of  the  notice  ;  and  that  when 
such  is  not  the  case,  a  general  allegation  of  notice  will  be  sufficient  to 
tlirow  the  burden  of  showing  that  it  was  not  given  in  due  season  on 
the  defendant,  who  may  plead  the  dela}^  in  bar  of  the  action  or  in  mitiga- 
tion of  damages;  Thraaher  v.  Fly,  2  Smedes  &  Marshall;  Williamfsv. 
Hianlcm,  5  Id.  347;  Morris  v.  Wadsworth,  17  Wend.  103;  Fay  v.  Hall, 
25  Alabama,  704.  And  there  is  a  large  class  of  cases  where  the  want  of 
notice  is  only  material  as  tending,  in  connection  with  loss  of  time 
and  injury,  to  show  negligence.  Under  these  circumstances  notice 
need  not  be  averred  or  proved,  although  the  failure  to  give  it  may 
operate  as  a  defence.  Vinal  v.  Richardson,  13  Allen,  521,  528.  A 
failure  to  demand  paj'ment  at  maturity  and  give  notice  of  non- 
jinyment  to  the  guarantor,  followed  by  the  insolvency  of  the  maker 
or  acceptor,  will  accordingly,  under  some  of  the  decisions,  be  a  good 
answer  to  an  action  on  a  guaranty  of  a  promissory  note  or  bill  of 
exchange,  post  But  this  rests  on  grounds  distinct  from  those  render- 
ing notice  requisite  at  common  law. 

'I'he  case  of  Watson  v.  Walker    (ante,  72),  is,  notwithstanding,  sus- 
tained as  a  rule  of  commercial  if  not  of  common  law,  by  the  reasoning 
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of  the  court  in  Douglass  v.  Reyvolds  (ante,  48),  and  b}'  a  great  number 
of  cases  which  establish,  in  accordance  with  the  language  held  in  that 
decision,  that  notice  must  be  given  within  a  reasonable  time,  'Sind  tliat 
the  failure  to  do  so  will  operate  as  a  defence,  at  all  events,  where 
the  circumstances  or  condition  of  the  parties  have  undergone  a  change 
in  the  interval,  of  a  nature  to  prejudice  the  interest  of  the  defendant, 
and  deprive  him  of  the  means  of  securitj^  or  compensation  ;  Cremery. 
Higginaun,  1  Mayson,  523;  llassey  v.  Rayner,  22  Pick.  223  (post). 
And  some  of  the  cases  take  the  ground  which  is,  notwithstanding, 
denied  in  others,  that  notice  must  be  alleged  with  all  the  certainty  as 
to  time  and  place  requisite  for  other  material  and  traversable  allega- 
tions; Rapelyew  Bailey,  3  Conn.  438;  Lawsony.  Tuwnes,  2  Alabama, 
373. 

It  is,  however,  hardly  too  much  to  say,  that  a  delay  in  giving  notice 
is  immaterial  under  all  the  best  considered  cases,  unless  made  so  by 
circumstances,  which  must  be  pleaded  or  proved  by  the  defendant,  if 
they  do  not  appear  on  the  face  of  the  declaration  ;  Paige  v.  Parker, 
8  Gra}',  211.  Thus,  m  Fay  v.  Hall,  25  Alabama,  104,  the  court  quali- 
fied their  decision  in  Laivson  v.  Towiies,  by  holding  that  the  question 
whether  the  notice  came  too  late  was  one  of  evidence  to  be  deter- 
mined at  the  trial,  and  that  the  declaration  did  not  fail  in  not  aver- 
ring that  the  defendant  had  notice  within  a  reasonable  time. 

The  rule  which  requires  certainty  of  allegation,  will,  however  be 
applied  to  averments  of  notice,  whenever  the  nature  of  the  case 
requires  it.  'J'hus,  a  declaration  against  an  executor,  which  avers 
generally  that  he  had  notice,  without  saying  that  he  received  it  after  the 
death  of  the  testator  will  be  bad  even  after  verdict  ;  Gill  v.  Death, 
Cro.  Jao.  381  ;  Hobart,  92 ;  because  those  who  act  as  agents  or 
trustees  for  others,  are  not  bound  to  remember  in  their  fiduciary 
capacitjr,  what  they  may  have  learned  while  dealing  for  themselves. 
The  soundness  of  the  principle  is  obvious,  although  tho  objection 
might  now  be  obviated  by  the  finding  of  a  jury,  if  not  taken  by  de- 
murrer; 1  Chitty's  Pleading,  329.  But,  although  a  vague  or  gen- 
eral averment  of  notice  may  be  aided  by  verdict,  the  cases  of  Wtdg- 
ley  V.  Weir,  IS  &  R.  309  ;  Colt  v.  Root,  17  Mass.  229;  and  Crocker 
v.  Gilbert,  9  Gushing  151  ;  would  seem  to  go  too  far  in  applying  this 
rule  where  the  allegation  is  omitted  ;  and  the  better  opinion  would  seem 
to  be,  that  the  delect  in  such  cases  will  survive  the  trial,  and  be  fatal 
on  a  writ  of  error  or  motion  in  arrest  of  judgment ;  Henniinfn  Case, 
Cro.  Jac.  372  ;  Holmes  y.  Twist,  Hobart,  51.  And  whatever  doubt  may 
be  entertained  on  this  point,  there  can  be  none  that  the  sufficiency  of 
the  notice  must  be  shown,  with  reasonable  precision,  even  when 
nothing  need  be  said  as  to  the  time  or  i)lace  at  which  it  was  "iven, 
nor  that  to  make  a  general  averment  that  the  defendant  had  notice 
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of  the  premises,  sufficient,  the  premises  must  set  fortli  all  that  it  was 
necessary  tov  him  to  know,  i  Fay  v.  Hall,  25  Ala.  704 ;  Walker-  v. 
Forbes,  lb.  139. 

The  doctrine  that  notice  must  be  given,  when  the  liability  of  one  of 
the  parties  to  a  contract  depends  upon  the  will  or  choice  of  the  other, 
has  been  applied  in  this  country  in  a  series  of  decisions,  of  which  the 
case  of  DouglanH  v.  Reynolds  may  be  taken  as  a  type,  to  the  case  of 
letters  of  ciedit  or  guaranties  of  future  and  contingent  sales  or 
advances.  In  tnost  instruments  of  this  soi't,  it  is  left  to  the  choice  of  the 
party  to  whom  they  are  afldressed,  whether  he  will  accept  them  at  all 
or  to  what  amount  ;  and  they  are  sometimes  mere  general  undertak- 
ings to  be  responsible  to  any  one,  who  will  give  credit  to  the  party 
for  wiiose  benefit  they  are  intended.  Under  these  circumstances,  the 
difficuUy  of  ascertaining  what  has  been  done  under  the  guaranty,  may 
often  be  sufficiently  great,  to  throw  a  real  obstacle  in  the  way  of  an 
honest  endeavor  to  ascertain  the  nature  and  extent  of  the  obligation, 
with  a  view  to  its  discharge  or  fulfilment,  and  it  has  therefore 
been  held  incumbent  on  those  who  act  on  the  faith  of  the  credit 
given  bj'  the  guarantor,  to  give  notice  that  they  have  done  so,  in  time 
to  enable  him  to  meet  his  engagement.  This  course  of  decision  seems 
to  have  had  its  origin  in  the  case  of  Clarke  v.  Russell,  1  Cranch,  69, 
72,  where  an  attempt  was  made  to  render  the  defendant  in  the  court 
below,  liable  on  the  language  held  in  two  letters  addressed  to  tiie 
plaintiffs,  one  of  which  contained  an  assurance  that  a  third  person  in 
whose  behalf  it  was  written,  would  complj'  with  any  engagement  he 
might  make,  and  the  other  a  request  to  render  him  any  assistance 
which  might  facilitate  the  objects  which  he  had  in  view.  It  was  said, 
under  these  circumstances,  by  Chief  Justice  Marshall,  that  if  the 
letters  had  amounted  to  a  guaranty,  whicli  he  held  they  did  not,  it 
could  not  have  been  enforced  without  notice  of  the  intention  to  rely 
upon  it,  and  of  the  ailvances  made  on  the  faith  of  the  request  which  it 
contained.  More  weight  would  have  been  due  to  this  dictum,  had  it 
been  essential  to  the  question  actually  before  the  court ;  and  this 
remark  would  sefem  equally  applicable  to  the  subsequent  case  of 
Edmundsion  v.  Drake,  5  Peters,  624,  where  similar  language  was  held, 
under  the  following  state  of  circumstances. 

Abetter  of  credit  was  written  to  a  commercial  house  in  Havana, 
guarantying  the  payment  of  any  purchases  which  might  be  effected 
througli  them,  to  the  amount  of  forty  thousand  dollars.  The  firm 
addressed,  being  engaged  in  tiie  execution  of  a  similar  contract, 
introduced  the  l)earer  to  tiie  plaintiffs  by  whom  the  proposed  airange- 
ment  was  carried  out  and  a  notification  that  such  was  the  case  sent  to 
the  guarantor,  in  which  a  particular  mode  of  reimbursement  by  bills 
drawn  on  ]S'cvv  York  was  indicated  as  the  one  chosen  by  the  parties 
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Subsoqnentlj',  however,  a  chnnge  tv-jis  made  in  this  airaiigenient 
without  his  knowledge,  and  bills  on  London  substituted,  whicli  were 
])votested  in  consequence  of  the  failure  of  the  di-awci's  and  a  suit 
brought  for  indemnity,  against  the  guarantor.  In  order  to  get  over  an 
objection  founded  on  this  alteration  in  the  contract,  which  was  alleged 
to  be  fatal  to  the  liglit  of  recoverj',  it  was  argued  for  the  plaintiff, 
that  tile  notice  was  unnecessary,  and  might  conseqnentl}-  be  regarded 
as  mere  surplusage  without  effect  on  the  rights  of  the  parties.  But  it 
was  held  by  Marshall,  in  accordance  with  the  opinion^  which  he  had 
expressed  in  Riixsell  v.  Clarice,  that  it  would  be  an  extraordinary 
departure  from  the  exactness  and  precision  which  should  distinguish 
commercial  transactions,  and  which  are  important  principles  in  the 
law  and  usage  of  merchants,  if  the  writer  of  such  a  letter  as  that  in 
question  could  be  made  answerable,  without  notice  of  the  extent  to 
which  the  propositions  which  it  contained,  bad  been  acted  on  by  the 
person  to  whom  they  were  addressed. 

Such  a  communication  may  be  requisite  where  money  is  advanced 
or  goods  delivered  to  one  man  at  the  request  and  on  behalf  of 
another,  because  it  will  then  be  the  duty  of  the  agent  to  render  an 
account  forthwith  to  the  principal,  but  the  case  is  obviously  very 
different  where  the  relation  between  the  person  who  makes  the  advance 
and  the  person  at  whose  instance  it  is  made,  is  that  of  a  creditor  and 
sui'et}'  or  guarantor,  standing  in  distinct  if  not  hostile  attitudes  and 
luiving  no  irjtiinate  or  fiduciary  relations.  See  Bell's  Comm.  Book  3, 
ch  2,  sect  5  ;  Story  on  Bills,  sect.  463,  The  language  of  the  court  may, 
notwithstanding,  have  been  just  in  view  of  the  evidence,  because  if  the 
original  guaranty  was  limited  to  the  i)ersons  to  whom  it  was  addressed, 
the  case  of  the  plaintiffs  rested  solely  on  the  notice  which  they  gave 
of  their  intention  to  act  under  it,  and  if  it  was  not,  they  were  bound  to 
adhere  to  the  terras  suggested  by  themselves,  and  certainly  could  not 
vary  them  afterwards  by  appointing  another  place  of  payment  without 
acquainting  the  defendant  with  the  change. 

jNIuch  of  what  is  said  on  this  case,  and  in  RuHRell  v.  Chirl.-e,  with 
]'egard  to  the  necessity  for  notice  of  the  acceptance  of  [jrospective 
guaranties,  may  consequently  be  thought  to  fall  without  the  line  which 
separates  the  dicta  of  a  court  from  its  decisions,  and  to  want  the 
authority  belonging  to  the  judicial  determination  of  points  which  are 
directl^^  in  controversy'  between  the  parties,  and  essential  to  the  judg- 
ment pronounced  in  the  cause.  But  the  principles  advanced  on  these 
occasions,  were  subsequently  ratified  and  adopted  in  BoiiglaHU  v. 
Beynohh,  and  have  ever  since  been  followed,  not  only  by  the  Supreme 
Courts  of  the  United  States,  but  in  most  of  tlie  superior  tribunals 
throughout  the  Union.     The  question  arose  in  Lee  v,   Dirk,  1(J  Peters, 

2,  where  the  rule  which  requires  notice  of  the  acceptance  of  future 
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and  pi'ospective  guaranties,  was  held  applicable  to  eveiy  engagement 
on  belialf  of  another,  altlioiigh  certain  in  amount  and  limited  to  a 
single  transaction.  Tlie  suit  was  brought  on  a  guaranty  contained  in 
a  letter  addressed  to  the  plaintiffs,  and  worded  as  follows  :  "  Gentle- 
men : — iVightitigale  &  Dexter,  of  Henry  Co.,  Tenn.,  wish  to  draw  on 
you  at  six  and  eight  months.  You  will  please  accept  their  draft  for 
$2,000,  and  I  do  hereby  guarantee  the  punctual  repayment  of  it." 
Ko  language  could  well  be  more  precise  than  this,  which  conveyed 
a  request  to  do  a  particular  thing  in  a  certain  wa^',  and  contained  a 
jjromise  to  be  a^iswerable  if  it  was  performed  ;  while  a  letter  addressed 
to  P.  K.  Dexter,  one  of  the  firm  of  Nightingale  and  Dexter,  and 
■written  on  the  same  paper  with  the  guaranty,  removed  a  difficulty 
which  might  otherwise  have  arisen,  by  showing  that  the  guarantor 
intended  to  make  himself  answerable  to  the  extent  of  $2,000  for  tlie 
jjayment  of  a  bill  for  a  larger  sum,  which  they  proposed  to  draw, 
and  which  was  drawn  accordingly,  and  not  to  limit  them  to  draw- 
ing for  the  precise  sum  covered  by  the  guaranty.  The  contract  was, 
tliureCoie,  certain  in  all  material  particulars,  and  left  nothing  open  for 
futuie  determination,  save  the  question,  whether  the  plaintiff  would 
consent  to  give  the  credit ;  which  might,  and  on  common  law  prin- 
ciples ought,  to  have  been  ascertained  by  inquiry  from  the  principal. 
But  it  was,  notwithstanding,  held  that  although  a  guaranty  of  an 
existing  debt  might  be  good  without  notice,  the  case  was  different 
where  the  engagement  was  for  the  repayment  of  future  advances,  which 
might  be  gi\en  oi'  withheld  at  the  discretion  of  the  other  party  to  tlie 
contract,  who  was  said  to  be  bound  to  give  informaJion  of  his  inten- 
tion to  accept  and  act  under  the  guaranty  if  not  immediately,  at  least 
■williiii  a  reasonable  time  after  he  received  it. 

In  the  subsequent  case  of  Adama  v.  Jones,  12  Peters,  201,  tlie 
guaranty  was  worded  in  the  most  general  language,  and  consisted  in 
an  engagement,  to  be  aiisweiable  for  the  paj-ment  of  any  merchandise, 
■which  might  be  purchased  in  New  York,  for  the  purpose  of  stocking  a 
milliner's  shop  in  another  State.  The  promise  was  addressed  to  all  the 
world,  entitling  ever}'  one  to  act  upon  the  faith  of  the  inducements 
which  it  held  out  ;  and  it  was  accordiiigl}-  held  to  be  emphatically 
within  the  rule  wliich  entitles  a  guarantor  to  notice,  because  the 
defendant  could  neither  know  to  whom  he  was  liable  nor  for  what 
amount,  unless  informed.  "  We  are  all  of  the  opinion,"  said  Story, 
■who  delivered  the  opinion  of  the  court,  "  that  notice  is  necessary  ;  and 
that  this  is  not  now  an  open  question  in  this  court,  after  the  decisions 
which  have  been  made  in  RussM  v.  Clarke,  1  Cranch,  69  ;  Edmundson 
V.  Drake,  5  Peters' Rep.  024;  Douglass  v.  Reynolds,  1  Peters' Rep. 
1 13  ;  Lee  v.  Dick,  10  Peters,  482  ;  and  again  recognized  at  the  present 
term,  in  the  case  of  Eeijnolds  v.  Douglass.     It  is  in  itself  a  reasonable 
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iiilc,  enabling  the  guarantor  to  know  the  nature  and  extent  of  his 
liability,  to  exercise  due  vigilance  in  suarding  himself  asiainst  losses, 
which  might  otherwise  be  unknown  to  him,  and  to  avail  himself  of  the 
appropriate  means  in  law  and  equity,  to  compel  tlie  other  parties  to 
discharge  him  from  future  responsibilitj'.  The  reason  applies  with 
still  greater  force  to  cases  of  a  general  letter  of  guarant}' ;  for  it  miglit 
otherwise  be  impracticable  for  the  guarantor  to  know  to  whom,  and 
under  wliat  circumstances,  the  guaranty  attached,  and  to  what  period 
it  miglit  be  protracted.  Transactions  between  the  other  parties  to  a 
great  extent  might  from  time  to  time  exist,  in  which  credits  might  be 
given,  and  payments  might  be  made,  the  existence  and  due  appropria- 
tion of  which  might  materiallj'  affect  his  own  rights  and  security.  If, 
llierefore,  the  question  were  entirelj- new,  we  should  not  be  disposed  to 
hold  a  different  doctrine ;  and  we  think  the  English  decisions  are  in 
entire  conformitj'  to  our  own." 

This  decision  may  stand  no  better  on  technical  grounds,  than  that 
of  Lee  V.  Tiicl-,  but  would  seem  more  consistent  with  reason  and 
justice,  because  the  uncertainty  extended  to  the  parties  as  well  as  the 
amount,  and  the  guarantor  liad  no  means  of  ascertaining  the  extent  of 
his  liability  or  the  ]ierson  to  whom  it  had  been  incurred,  except  a 
recourse  to  his  principal,  who  might  have  concealed  or  misstated  the 
trulh.  It  should,  however,  be  remembered,  that  the  terms  of  such 
agreements  are,  or  may  be  dictated  b}'  those  who  give  them,  and  if 
they  do  not  think  fit  to  require  notice,  the  failure  to  give  it  should  not 
be  allowed  to  operate  as  a  bar.  Yinal  v.  liichardson,  13  Allen,  521. 
The  guarantor  holds  out  the  principal  as  a  person  in  whom  he  has 
entire  confidence;  the  relation  between  them  is  p^'ima/fficie  intimate ; 
and  the  creditor  maj'  reasonablj'  suppose  that  the  principal  will  do  his 
duty,  bj'  communicating  the  transaction  accurately  to  the  guarantor. 
It  was  said  with  much  force  in  Meade  v.  McDowel,  5  Binney,  195 
that  a  man  who  authorizes  another  to  contract  for  him,  or  what 
comes  nearly  to  the  same  thing,  agrees  to  be  answerable  for  any 
contract  which  another  may  make,  must  be  presumed  to  be  cognizant 
of  what  is  done  under  the  power,  and  cannot  require  that  notice 
sliould  be  given  before  action  brought. 

The  immediate  notice  required  in  litissell  v.  Clarke,  was  reduced  in 
these  instances  to  notice  within  a  reasonable  time,  which  must  seem- 
ingly, liowever,  be  computed  from  the  date  of  the  acceptance,  and  not 
Irom  that  of  the  advance.  Whetlicr  a  failure  to  comply  with  this  con- 
dition cannot  be  excused  by  showing  that  tlie  circumstances  of  the 
guarantor  did  not  cliange  during  the  interval,  or  that  the  delay  was 
not  injurious  to  the  creditor,  is  not  clear.  A  want  of  diligence  is  not 
ordinarily  a  bar  unless  it  results  in  actual  injury,  and  notice  may  be 
given  at  any  time  while  the  obligation  of  the  contract  endures  and  is 
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susceptible  of  being  fulfilled.  If  notice  of  acceptance  is  an  indispensable 
ingredient,  without  which  tlie  contract  must  fail  for  want  of  mutual 
assent,  it  should  obviously  be  given  forthwith,  or  at  all  events  before 
goods  are  sold  or  advances  made  under  the  guaranty.  See  Bapelye 
V.  Baileij,  3  Conn.  438;  The.  Bank  v.  Mitchell,  15  Id.  206;  White  v. 
Beed,  Id.  45"?  ;  Lawson  v.  Townes,  2  Alabama,  373.  On  the  other 
hand,  if  it  be  a  mere  act  of  diligence,  designed  to  put  the  creditor  on 
his  guard,  it  will  be  enough  to  give  it  within  a  reasonable  time,  and 
before  he  has  sustained  any  actual  loss.  The  Lnuisville  Man.  Co.  v. 
Wehh,  10  Howard,  461  (ante).  In  the  latter  aspect  of  the  question  proof 
that  the  principal  was  insolvent  when  the  guaranty  was  given,  or  that 
if  solvent  then,  he  is  still  able  to  respond  to  any  di-raand  that  may 
be  made  upon  him  by  the  guarantor,  or  that  the  latter  has  been  in- 
demnified 1)3'  the  principal,  may  obviously-  be  material,  as  tending  to 
rebut  the  presumption  of  injur}'.  Laivrencev.  MvGalmont,  2  Howard, 
426,  453;  Williams  v.  Stanton,  b  Sanders  &  Marshall,  347  ;  Vinal  v. 
Bichanhon,  13  Allen,  521,  528. 

The  weight  of  authority  accordinglj'  seems  to  be  that  the  question 
whether  the  creditor  communicated  his  acceptance  in  due  season,  and 
what  injurj',  if  anj-,  resulted  from  the  delaj',  is  a  mixed  question  of  law 
and  fact,  which  must  be  left  to  the  jurj',  under  proper  instructions 
from  the  court.  The  Louiaville  Man.  Co.  v.  Welah ;  Lawrence  v. 
McCalmont ;   Williams  v.  Stanton. 

These  decisions  are  open  to  criticism  on  another  point.  At  com- 
mon law  notice  might  be  given  at  any  time  before  suit  brought, 
while  the  obligation  of  the  defendant  was  still  in  force.  It  did  not 
enter  into  or  form  a  constituent  part  of  the  agreement,  and  was 
merely  a  means  of  giving  certainty  to  a  pre-existing  obligation. 
"When,  however,  the  question  arose  in  Douglass  v.  Beynolds,  it  was 
said  tliat  notice  of  the  acceptance  of  a  guarantee  must  be  given  in  a 
reasonable  time,  and  before  any  material  change  takes  place  in  the 
situation  of  the  parties.  And  the  rule  as  developed  by  the  subsequent 
course  of  decision,  seems  to  be,  that  notice  of  the  intention  to  accept 
and  act  under  a  guarantee,  is  an  indispensable  element,  without  which 
the  aggregatio  menlium  necessary  to  a  contract  will  not  exist.  This 
step  led  to  another  still  further  in  advance  of  tlie  common  law.  For 
as  a  communication  made  at  the  outset  of  the  transaction,  could  not 
convey  all  the  information  which  it  might  be  desirable  for  the  guar- 
antor to  have  ;  it  was  held  requisite  to  notify  the  creditor  when  the 
guaranty  was  acted  on,  and  the  credit  given.  Noyes  v.  Nichols,  2 
Williams,  159;  Wildes  v.  Savage,  I  Story,  22.  It  was  accordingly 
said  in  Cremer  v.  Higginson,  1  Mason,  53,  that  a  notification  of  the 
intention  of  the  creditor  to  accept  the  guarantee,  did  not  exonerate 
bim    from    the   dutj'    of  communicating    the    nature    and    extent   of 
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the  advance  when  made  ;  and  that  although  it  might  be  enough  to 
do  this  within  a  reasonable  time,  a  delny  of  three  years,  and  until 
alter  the  principal  became  insolvent,  was  a  defence  to  the  action. 

This  decision  was  approved  in  Douglass  v.  Reynolds,  with  the 
qualification,  that  if  the  amount  due  under  a  continuing  guai'anty  is 
made  known  when  the  transaction  is  concluded,  it  is  not  necessiuy  to 
communicate  each  successive  advance.  In  Walker  v,  Forlx's,  25  Ala- 
bama, 147,  the  court  said,  that  when  the  accei)tance  of  the  guaranty 
was  made  known,  it  became  the  duty  of  the  guarantor  to  ascertain  the 
amount  advanced,  and  that  it  was  enough  for  the  creditor  to  demand 
payment  when  the  debt  matured,  and  give  notice  of  his  default. 

It  might  have  been  thought  that  when  the  guarantor  was  told  first 
that  the  guaranty  was  accepted,  and  next  how  much  had  been  advanced, 
it  would  be  his  dut}'  to  see  that  the  debt  was  paid  without  waiting  for 
a  third  warning  ;  see  Vmal  v.  Richardson,  1-3  Allen,  521,  52S  ;  but  the 
case  of  Douglass  v.  Retinoids,  imposed  the  further  obligation  on  the 
creditor  of  demanding  payment  from  the  debtor,  and  giving  notice  of 
his  default  to  the  guarantor,  on  jiain  of  forfeitiiig  the  right  to  sue  if 
the  latter  was  prejudiced  by  the  omis.sion.  The  questi<nis  arising  under 
this  branch  of  rule  will  be  considered  in  subsequent  pages  of  this 
note. 

Notwithstanding  the  objections,  which  ma}'  be  made  on  these  and 
other  grou]ids  to  the  doctrine  that  notice  is  essential  to  complete  tlie 
obligation  of  prosijective  and  contingent  guai'anlies,  it  has  been 
ado|)ted  hy  many  of  the  State  tribunals,  and  is  now  well  settled  in  New 
England,  Pennsylvania,  Ohio,  ^lissouri,  Kentucky,  Alabama,  and 
some  other  parts  of  the  Union.  Massey  v.  Raym-rr,  22  I'ick.  223  ; 
Bahcoch  V.  Bryant,  Id.  183;  Kay  v.  Allen,  9  Barr,  3£0  ;  Kellogg  v. 
Slocklon,  5  Casey,  460;  Kincheloe  v.  Holmes,  7  B.  iNlunroe,  5;  Luice  v. 
Berlicitli,  14  Id.  184;  Bell  v.  Kellar,  13  III  381  ;  Wardlaw  v.  Harrison, 
11  Richardson,  620;  JifcCollum  v.  Cashing,  22  Arkansas,  .■)20  ;  Taylor 
V.  Welmore,  10  Ohio,  490;  Rankin  v.  Ghilds,  9  Missouri,  674;  Latcson 
Y.  Townes,  2  Alabama,  373;  Walker  v.  Forbes,  25  Id.  139;  Fay  v. 
Hall,  Id.  704;  Sollee  v.  Meugy,  1  Bailey,  620;  Hill  v.  Colein,  4 
Howard's  Mississippi,  231;  Mei^uewans  v.  Hamlins,  6  Casey,  216. 

The  question  arose,  at  a  comparatively  earl^'  period,  in  Ropelye  v. 
Bailey,  3  Conn.  438,  where  a  suit  was  brought  to  recover  an  iudeninitv 
for  advances  made  by  the  plaintiff,  on  the  faith  of  a  letter,  writteu 
by  the  defendant,  which  concluded  in  these  words  :  "  Should  you  be 
disposed  to  furnish  rny  brother  with  such  goods  as  he  may  call  for 
from  three  hundred  to  live  hundred  dollars'  worth,  I  will  hold  mvself 
accountable  for  the  payment,  should  he  not  pay  as  he  and  you  may 
agree." 

The  court  said  that  as  the  guaranty  was  conditioned  on  a  future 
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and  uncertain  event  lying  immediatel}'  within  the  knowledge  of  the 
plaintiff,  it  was  his  duty  to  notify  the  deleudant  before  holding  him 
responsible  for  a  default  which  might  be  due  to  his  ignorance  of  whnt 
it  was  incumbent  on  him  to  perform.  It  was  also  held,  on  the 
authoritj^  of  Busaell  v.  Clarke's  Executors,  that  notice  of  acce[)tance 
was  essential  to  the  obligation  of  the  guaranty,  which  could  not  be 
enforced  unless  the  creditor  gave  immediate  information  of  his  inten- 
tion to  malie  the  advance  required. 

The  duty  of  notice  was  also  enforced  in  Norton  v.  Eastman,  4  Green- 
leaf,  521  ;  and  again  in  Sower  v.  Bradley,  6  Id.,  where  Norton  v.  East- 
man was  said  to  detei'mine  that  notice  of  acceptance  must  be  given  at 
once,  or,  at  all  events  witljin  la  reasonable  time.  But  it  was  at  the 
same  time  held,  that  the  onlj-  motive  for  requiring  it,  is  to  enable  the 
guarantor  to  protect  himself  against  loss,  and  that  when  the  circum- 
stances of  the  principal  renaain  the  same,  delay  will  be  immaterial, 
unless  the  lapse  of  time  is  so  great  as  to  justify  a  presumption  that 
the  claim  has  been  abandoned  ;  and  the  language  of  the  court  tends 
to  justify  the  inference,  that  knowledge  derived  from  facts  and  circum- 
stances at  anj'  time  before  action  brought,  will  be  equivalent  to  notice, 
if  the  guarantor  is  not  prejudiced  by  the  want  of  earlier  information. 
In  Tuckerman  v.  French,  If  Greenleaf,  115,  the  guaranty  was  couched 
in  the  following  language  : 
"  Messrs.  \\.  &  G.  .Tuckerman, 

Gentlemen  : — For  the  bill  of  goods  which  Mi'.  Charles  B.  Prescott 
bought  of  j'ou  on  the  Gth  inst.,  I  hold  myself  responsible  to  you  for 
paj'meut,  agreeably  to  the  contract  made  with  him  ;  and  I  will  hold 
myself  responsible  for  any  goods  which  j'ou  ma}'  sell  to  him,  provided 
the  amount  does  not  exceed  five  hundred  dollars." 

The  goods  mentioned  in  the  first  part  of  this  writing,  were  subset 
queutlj'  paid  for  by  Prescott,  so  tiiat  the  case  turned  upon  the  effect  of 
the  second  clause,  and  the  rights  of  the  parties  under  it.  This  was 
said  to  be  in  the  nature  of  a  continuing  guaranty;  but  the  plaintiff 
was  nonsuited  because  he  did  not  give  notice  of  the  accf'ptance  of  tlie 
guaranty,  or  the  subsequent  sale  aud  delivery  of  the  gocJtls.  A  similar 
decision  w.ns  made  in  Bradley  v.  Cary,  8  Maine,  234. 

In  Craft  v.  Itsham,   ]3  Conn.  28,  the  doctrine  was  reviewed  by  the 
Supreme  Court  of  Connecticut,  who  adhered  to  the  principles  which 
had  been  advanced  b}'  that  tribunal  m  Rapelye  v.  Bailey.     The  word- 
ing of  the  guaranty  on  which  the  suit  was  brought,  was  as  follows  : 
"Messrs.  W.  E.  &  J.  F.  Craft, 

Gentlemen  : — Understanding  from  J.  B.  Turner  that  he  has  some 
proposals  from  your  brother,  Mr.  J.  F.  Craft,  to  assist  him  in  his  busi- 
ness, if  he  could  procure  some  friend  to  be  responsiljle  for  a  part  of 
what  should  be.  advanced  (saj-  one  thousand  dollars)  at  the  end  of  three 
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years,  I  take  this  opportunity  to  tliank  3'ou  for  tiiese  friendly  offers  to 
ilr.  T. ;  and  I  will  willinglj^  hold  myself  responsible  to  you  for  the 
above  amount,  provided  Mr.  T.  should  fail  to  pay  at  the  end  of  said 
term  of  three  years." 

Various  parcels  of  goods  were  sold  hy  the  persons  to  whom  this 
guaranty  was  addressed,  in  the  course  of  the  year  1832,  but  these  sales 
and  the  extent  of  the  liability  wliich  had  accrued  under  them,  were  not 
communicated  to  the  guarantor,  until  the  month  of  November,  1835. 
The  principal  became  insolvent  during  the  interval  and  left  the  State. 
The  judge  before  whom  the  cause  was  tried,  instructed  the  jury  that 
notice  had  not  been  given  within  a  reasonable  time  after  the  sale,  and 
that  their  verdict  must  therefore  be  for  the  defendant.  On  a  subse- 
quent motion  for  a  nevv  trial,  this  position  was  sustained  by  the  court 
in  banc,  who  held  there  could  be  no  recovery  in  such  cases,  unless  the 
defendant  was  notified  within  a  reasonable  time,  to  be  determined 
by  the  court,  and  not  by  the  jurj'.  On  the  former  point,  the  decision 
was  based  on  the  rule  that  matters  uncertain  in  themselves,  and  de- 
pending for  certainty  on  subsequent  events  more  immediatelj''  within 
the  knowledge  of  one  of  the  parties  to  a  contract,  must  be  communi- 
cated to  the  other  before  holding  him  in  default.  The  doctrine  of 
promissory  notes  and  bills  of  exchange  was  cited  as  analogous,  and  it 
was  said  that  if  an  endorser  was  entitled  to  immediate  notice,  it  should 
be  sent  within  a  reasonaljle  time  to  a  guarantor. 

In  Tj'ain  v.  Jones,  11  Term.  444,  the  Supreme  Court  of  Vermont 
held  that  notice  of  acceptance  was  not  necessarj'  to  bind  the  guarantor, 
and  Redfleld,  J.,  observed  that  if  a  promise  to  be  answerable  for  the 
future  acts  or  engagements  of  another  was  conditional  in  the  proper 
sense  of  the  term,  which  he  ai)peared  to  doubt,  the  condition  was  one 
of  which  the  defendant  might  take  notice  as  well  as  the  plaintiff;  and 
that  he  knew  of  common  law  decision  in  which  notice  of  the  acceptance 
of  such  a  guarantj-  had  been  held  requisite.  But  the  subsequent  case 
of  Oaks  V.  Wdler,  13  Verm.  lOG  ;  16  Id.  63  ;  and  Lowry  v.  Adams,  22 
Id.  166,  sacrificed  this  plain  and  logical  principle  to  the  authority  of 
Russell  V.  GlcM-ke,  and  Douglass  v.  Reynolds,  by  holding  that  notice  of 
acceptance  is  an  essential  element,  without  which  a  guaranty  of  future 
advances  is  a  proposal  or  offer,  not  a  contract. 

It  was  held  in  like  manner  by  the  Supreme  Court  of  Massachusetts, 
in  Babcock  v.  Bryant,  12  Pick.  133,  that  a  promise  to  pay  for  such  goods 
as  may  be  delivered  to  a  third  person  is  not  binding,  unless  notice  is 
given  within  a  reasonable  time.  But  the  court  expressed  an  opinion, 
that  delay  in  giving  the  notice  is  not  material,  unless  a  change  occurs 
in  the  position  of  the  principal,  or  the  guarantor  is  prejudiced  in  some 
other  way,  and  seem  to  have  thought  that  the  plaintifl'  might  still  re- 
cover by  discontinuing  the  suit,  communicating  the  requisite  informa- 
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tion,  and  bringing  anotlier  action.  Tlie  necessity  for  notice  within  a 
reasonable  time,  was  again  iield  in  the  subsequent  case  of  Musaey  v. 
Eayner,  23  Pick.  223,  where  a  guaranty  drawn  in  the  most  general 
terms,  and  not  addressed  to  any  particular  person,  contained  an  agree- 
ment to  be  answerable  for  the  faithful  performance  of  any  contract  into 
which  the  son  of  the  guarantor  might  enter,  for  the  purchase  of  books, 
with  the  view  of  establishing  himself  in  business  as  a  bookseller.  The 
plaintiff,  sold  to  the  son  on  the  faith  of  this  promise,  at  different  times, 
between  the  12th  October,  1831,  and  the  20th  February,  1834,  but  did 
not  communicate  what  he  had  done  to  the  father,  or  inform  him  of  his 
liability  under  the  gnarantj',  until  the  month  of  July  of  the  last  men- 
tioned 3'ear. 

It  was  held  under  these  circumstances,  which  were  submitted  to  the 
court  on  a  case  stated,  that  notice  was  essential  to  the  right  of  action,  and 
that  the  defendant  was  discharged  by  the  failure  of  the  plaintiff  to  give 
it  within  a  reasonable  time.  If  there  be  any  principle  which  exonerates 
a  guarantor  from  the  duty  of  obtaining  the  information  necessary  for 
the  performance  of  the  contract,  at  his  own  risk  and  peril,  and  charges 
the  creditor  with  the  task  of  acquainting  him  with  every  thing  which 
it  is  material  for  him  to  know,  this  case  was  eminently  fitted  for  its 
aj)plication.  But  we  ma3-  be  allowed  to  believe,  that  if  notice  is  neces- 
sary, under  such  circumstances,  it  may  be  given  at  any  time  before 
action  brought,  unless  sufficient  cause  is  shown  for  an  opposite  con- 
clusion. Laiise  of  time  'a\&y  be  material  where  it  results  in  injurj',  or 
is  made  so  by  a  statute,  but  is  not,  in  itself,  a  bar,  either  at  law  or  in 
equity. 

The  doctrine  of  notice,  and  the  question  when  it  should  be  viewed  as 
essential  to  the  right  of  recovery  on  a  commercial  guaranty,  were  elabo- 
rately reviewc<l  in  the  case  of  Wilder  v.  Savage,  1  Story,  22.  In  that 
case,  one  Bruce  obtained  advances  from  the  plaintiffs  in  the  spring  of 
tJje  _year  1836  in  the  shape  of  bills  of  exchange,  on  the  faith  of  an  under- 
taking on  his  part,  to  put  them  in  funds  to  meet  the  bills  as  they  should 
fall  due,  and  also  of  a  written  guaranty  from  the  defendant  to  the  ex- 
tent of  five  hundred  pounds  for  the  punctual  performance  of  the  agree- 
ment. As  an  additional  security,  it  was  further  agreed  between  the 
parties  that  certain  teas,  which  were  to  be  purchased  with  the  proceeds 
of  the  bills,  should  be  consigned  to  the  plaintiffs  for  sale,  with  an  under- 
standing that,  in  case  of  default,  tlie3'  should  be  entitled  to  reimburse 
themselves  out  of  the  proceeds.  Bruce  became  insolvent  in  the  month 
of  November,  183G,  and  in  October,  183T,  the  plaintiffs  notified  him 
that  the  bills  which  had  been  drawn  in  pursuance  of  the  original 
arrangement,  were  about  to  fall  due,  and  requested  him  to  provide 
the  means  of  payment.  Upon  his  default,  they  proceeded  to  re- 
imburse themselves,  as  far  as  practicable,  by  the  sale  of  the  teas  ;  and, 
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after  another  fruitless  demand  of  pajmient  addressed  to  Bruce,  brought 
suit  on  the  guaranty  for  the  residue  of  the  debt.  It  appeared  from  the 
evidence  that  no  notice  bad  been  given  to  the  defendant,  either  of  the 
transactions  which  toolv  place  subsequentlj^  to  the  guaranty,  or  of  the 
failure  of  Brace  to  take  up  the  bills,  until  the  fall  of  1^38,— nearly  a 
year  after  the  first  default  on  the  part  of  the  latter,  althougli  before  the 
sale  of  the  teas  held  as  security.  Among  other  grounds  of  defence  jt 
was  contended  that  the  guaranty  was  discharged  by  the  delay  in  giving 
notice.  On  this  latter  point,  the  decision  of  Story,  J.,  is  given  in  full, 
as  containing  the  conclusion  finally  reached,  by  the  judge  who  first  gave 
the  doctrine  an  assured  position  in  American  law. 

"  The  remaining  point  is  that  alone  upon  which  anj'  difficulty  can  be 
entertained.     It  is,  whether  the  plaintiffs  (Wildes   &  Co.)  have  lost 
their  recourse  over  against  the  defendant  upon  his  guaranty,  by  their 
omission,  to  give  him   notice,  at  an   earlier  period,  of  the  neglect  of 
Bruce  to  pay  the  monc}-  due,  according  to  his  engagement,  upon  the 
bill  for  £2,000.    And  here  it  is  important  to  advert  to  the  dates  of  some 
of  the  material  transactions.     The  letter  of  credit  was  given  on  the  tth 
of  June,  1836.     Bruce  became  insolvent,  and  made  a  general  assign- 
ment of  his  property  on  the  28tli  of  Xovember,  1S36,  and  the  defendant 
became  a  party  to  that  assignment  on  the  day  of  its  date.     The  bill  of 
exchange  was  drawn  by  Russell  &  Co.,  at  Canton,  on  the  20th  of  April, 
183T,  at  six  months'  sight.     The  plaintiffs  (Wildes  &  Co.)  suspended 
payment  on  the  2d  and  5th  of  June,  1831.     The  bill  was  remitted  to 
them  by  Russell  &  Co.,  and  was  received  bj-  the  plaintiffs,  and  passed 
to  the  credit  of  Russell  &  Co.,  about  the  (Itli  of  October,  1837,  the  latter 
being  then  indebted  to  the  plaintiffs  in  a  large  amount.     On  the  same 
6th  of  October,  1837,  the  plaintiffs  dul^'  notified  to  Bruce  the  receipt  of 
the  bill,  and  that  it  would  fall  due  on  the  8th  of  April,  1838,  and  re- 
quested him  to  provide  for  the  jiayment  tliereof  accordingl}'.     No  pro- 
vision was  made  b}'  Bruce  for  the  payment  of  tiie  bill  at  its  maturity. 
On  the  5th  of  May,  1838,  Austin,  as  agent  of  the  plaintiffs,  made  a  for- 
mal demand  on  Bruce  for  the  fulfilment  of  his  engagement,  and  stated 
to  him  that  the  bill  had  been  received,  and  passed  to  the  account  of 
Russell  &  Co.  by  the  plaintiffs.     Bruce  made  no  reply.     Afterwards,  in 
December,  1838,  Austin  gave  notice  to  Bruce  of  his  intention  to  sell 
the  teas,  which  were  held  by  him  as  securitv-  for  the  payment;  and  the 
teas  were  accordingly  sold,  and  the  sales  completed  in  January,  1839. 
In  the  autumn  of  1838,  probably  in  October,  Austin  notified  the  de- 
fendant that  the  teas  were  on  sale,  and  would  probably  leave  a  deficiencj' 
bej'ond  the  £.500,  for  which  the  plaintiffs  would  look  to  him,  upon  his 
guaranty-.     The  defendant  replied  in  terms  neither  admitting  nor  deu}'- 
ing  his  liability'.     A  formal  demand  was  afterwards  made,  in  ]\Jarch, 
1830,  upon  the  defendant,  for  tiie  amount  of  his  guaranty-,  which  he 
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declined  paying ;  and  tlie  present  suit  has  been  since  commenced  there- 
for. 

"  It  is  upon  this  posture  of  the  substantial  facts  (for  I  omit  any  refer- 
ence to  others,  which  have  not,  in  my  judgment,  any  bearing  upon  the 
merits  of  the  present  case),  that  the  question  arises,  whether  the  plain- 
tiffs are  entitled  to  recover,  no  notice  of  the  default  of  Bruce  having 
been  given  to  the  defendant  until  the  autumn  of  1838. 

"It  was  said  at  the  armament,  that  iu  cases  of  guaranty  of  future 
advances,  to  be  made  to  another  person,  notice  must  be  given  to  the 
guarantor  bj^  the  party  making  the  advance,  that  he  accepts  the 
guarant}^,  and  consents  to  make  the  advances  ;  and  also  notice,  that  he 
has  made  the  advances,  and  acted  upon  the  guaranty' ;  and,  lastly,  notice 
that  lie  has  made  a  due  demand  upon  the  debtor,  and  lii^  refusal  to  pay 
the  amount  when  due.  The  two  former,  it  is  added,  are  conditions 
pi'ecedent  to  the  legal  operation  of  the  guaranty  ;  and  if  not  duly  given, 
the  guarantor  is  not  bound  by  his  guaranty,  whether  he  suffers  any 
damage  or  not.  The  notice  of  the  non-payment,  it  is  admitted,  is  not 
a  condition  precedent ;  but  it  must  be  given  in  a  reasonable  time,  and 
if  the  guarantor  suffers  any  damage  from  the  default  of  the  creditor,  he 
will,  at  least  to  the  extent  of  that  damage,  be  exonerated. 

"I  admit,  that  upon  every  guaranty  for  future  advances,  it  is  the 
dut}'  of  the  party  making  the  advances  to  give  notice  to  the  guarantor 
of  his  acceptance  thereof,  and  of  his  consent  to  act  under  the  guaranty, 
and  to  make  the  advances.  This  is  conclusively  established  by  the 
drcisions  of  the  Supreme  Court,  in  Russell  v.  Clarke,  "T  Cranch,  R.  69  ; 
Edmundston  v.  Drake,  5  Peters,  R.  624;  Douglass  v.  Reynolds,  1  Id. 
113;  Lee  v.  Dick,  10  Id.  482;  Adams  v.  Jones,  12  Id.  207;  and 
Reynolds  v.  Douglass,  Id.  497.  This  doctrine,  however,  is  inapplicable 
to  the  circumstances  of  the  present  case ;  for  tlie  agreement  to  accept 
was  contemporaneous  with  the  guarantj',  and,  indeed,  constituted  the 
consideration  and  basis  thereof.  And  at  all  events,  here  there  was 
due  notice  of  an  agreement  to  give  the  credit,  and  to  make  the 
advances  contemplated  by  the  guaranty. 

"  Upon  the  other  point,  I  have  more  diflficulty  in  yielding  to  the 
argument.  Where  a  guaranty  is  accepted,  and  notice  has  been  duly 
given  to  the  guarantor  that  the  party  will  act  upon  it,  and  give  credit 
and  make  advances  accordingly,  I  am  not  aware  that  it  has  ever  been 
held  that  it  was  indispensable  in  all  cases  to  give  another  and  further 
distinct  notice  to  the  guarantor  of  the  amount  of  the  advances  actually 
made,  and  the  terras  upon  which  they  have  been  made,  when  the 
transaction  is  completed.  All  that  I  have  supposed  to  be  generally 
required  of  the  person  making  the  advances  or  giving  the  credit,  after 
having  given  due  notice  of  his  acceptance  and  intention  to  act  upon 
the  guaranty,  is,  to  make  a  demand  upon  the  debtor  when  the  credit 
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has  expired,  or  the  amount  has  become  due,  and,  upon  his  default,  to 
give  notice  thereof  lAJthin  a  reasonable  time  afterwards  to  the 
guarantor.  There  is  no  case,  to  m}'  knowledge,  which  goes  the 
lengtli  that  there  should  be  three  substantive  or  distinct  notices  in  all 
cases,  as  contended  for  at  the  argument;  and,  as  an  original  question, 
I  should  not  lie  disposed  to  entertain  it  ;  since  it  would  throw  such 
arduous  duties  on  the  guarantee  (as  I  desire  to  call  the  party 
acceiifing  the  guarantj-)  as  would  materially  tend  to  impair  tlie 
utility  and  convenience  of  tliat  instrument.  I  do  not  mean  to  say 
that  there  are  not,  or  may  not  be  particular  cases  of  guaranty,  in 
which  such  notice  maj''  be  required.  Thus,  for  example,  in  such  a  case 
as  Crtmer  v.  Higginaon,  1  Mason,  R.  323,  where  advances  were 
contemplated  upon  certain  future  contingencies,  which  might  or 
might  not  arise,  it  might  be  proper  to  hold  that  some  notice  should 
be  given  to  the  guarantor  within  a  reasonable  time  (notwithstanding 
he  had  already  signified  in  general  terms  a  willingness  to  make  the 
advances,  if  Vaey  should  be  required,)  that  the  contingencies  had 
arisen,  and  the  advances  had  been  made,  and  the  guaranty  was  relied 
on  ;  for  otherwise  the  guarantor  might  not  definitelj^  know,  whether, 
under  such  circumstances,  the  guaranty  was  acted  upon  or  not.  So 
in  the  case  of  Doiiglasfi  v  Beyvolds,  f  Peters,  R.  113,  127,  where  there 
■was  a  continuing  guaranty  for  advances,  acceptances,  and  endorse- 
ments to  be  made  by  the  party  in  future,  it  would  seem  but  reasonable, 
that  when  the  whole  transactions  are  closed,  notice  of  the  whole 
amount,  for  which  the  guarantor  is  held  responsible,  should  be 
communicated  to  him  within  a  reasonable  time  afterwards.  The 
same  rule  might  well  ajajily  to  a  single  transaction,  such  as  a  single 
advance,  or  acceptance,  or  endorsement,  where,  from  the  nature  and 
objects  of  tlie  guaranty,  the  guarantor  could  not  otherwise  have  any 
means  of  knowing  the  extent  of  his  guarant}-  as  to  time,  amount  or 
other  particulars,  essential  to  guide  his  future  conduct,  and  to 
ascertain  and  fix  his  responsibility.  All  such  cases  must  stand  upon 
their  own  circumstances  ;  and  do  not  seem  to  furnish  just  grounds  for 
a  general  rule.  But,  without  sayine;  what  is  or  ouoht  to  be  the  aeneral 
rule,  it  seems  to  me  that  the  doctrine  can  never  properly  apply  to  a 
case  circumstanced  as  the  present,  where  all  the  persons  are  originally 
privy  to  the  whole  transaction  ;  where  the  case  rests  upon  a  letter  of 
credit  for  a  limited  amount,  to  be  drawn  within  a  fixed  time,  and, 
subject  to  these  restrictions,  where  the  sums  for  which  the  drafts  are 
to  be  drawn,  and  the  time  when  drawn,  are  to  depend  upon  the  action 
of  the  debtor,  and  the  guarantor  is  a  pai-ly  to  the  whole  of  the  original 
contract.  In  such  a  case  the  guarantor  has  as  good  means  of  knowl- 
edge and  inquir}'  as  the  guarantee,  and  it  is  quite  as  much  his  duty 
to  make  such  inquiries  as  it  is  of  the  guarantee  to  give  him  notice  of 
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the  subsequent  facts.  If  he  omits  to  make  any  inquiries,  he  may 
properly  attribute  any  loss,  which  he  may  sustain  thereby,  to  his 
own  laches,  or  want  of  vigilance,  or  to  his  own  confidence  in  the 
debtor,  and  not  to  any  disregard  of  duty  on  the  other  side.  In  the 
present  case,  it  is  impossible  to  avoid  seeing  that  the  letter  of  credit 
was  for  a  limited  time  (eighteen  months),  after  which  no  advances 
made  would  bind  the  guarantor  ;,  that  the  amount  was  not  to  exceed 
£2,000 ;  that  all  the  bills  were  to  be  drawn  in  China  at  six  months, 
sight  on  London ;  that  the  sole  object  of  the  letter  of  credit  and 
advances  was  to  assist  the  operations  of  Bruce  in  a  projected  enter- 
prise or  voyage  from  Boston  to  the  East  Indies  and  back ;  that  it  was 
contemplated  that  the  bills  would  not  become  payable  until  a  very 
long  period  after  the  time  when  the  guaranty  was  given  ;  that  the 
return  cargo  was  relied  on,  as  the  immediate  fund  by  which  the 
advances  were  to  be  primarily  secured  ;  and  that  the  guarantee  was  to 
be  merely  an  auxiliary  security.  It  seems  to  me,  that  under  such 
circumstances,  no  further  notice  of  the  actual  advances  made  was 
necessary  to  be  given  to  the  defendant,  until  the  same  became  due 
from  Bruce,  and  there  had  been  some  default  on  his  part.  The 
defendant,  if  he  wished  any  information  as  to  the  progress  or  con- 
summation of  the  voyage,  could  readily  institute  the  proper  inquiries. 
I  am  not  prepared,  therefore,  to  admit,  that  under  the  circumstances 
of  the  present  case,  there  was  anj-  dut^-  on  the  part  of  the  plaintifis  to 
give  notice  to  the  defendant  of  the  fact  of  the  bill  of  £2,000  beino- 
drawn  upon  them  and  received  by  them,  and  passed  to  the  account  of 
Russell  &  Co.,  before  the  maturity  of  the  bill  and  the  default  of  Bruce 
in  not  paying  the  same.  If  it  had  been  the  duty  of  the  plaintiffs  to 
give  such  notice,  under  such  circumstances,  I  should  still  say  that  it 
would  not  discharge  the  guaranty,  unless  the  defendant  could  show 
that  he  had  suffered  some  damage  from  the  want  of  such  notice. 
Indeed,  the  rights  and  duties  of  parties  to  guaranties  must,  from  the 
variety  of  circumstances  under  which  they  have  been  entered  into,  be 
materially  governed  by  the  particular  circumstances  of  each  case. 
Lord  Tenterden  held  this  doctrine  in  Van  Wart  v.  Wooley,  2  Barn.  & 
Cressw.  R.  439,  44T,  to  which  I  shall  presently  have  occasion  to  refer 
for  another  purpose. 

"It  appears  to  me,  then,  that  the  whole  question  in  this  case  turns, 
upon  the  point,  whether  the  defendant  has  received  notice  of  the  default 
of  Bruce  and  the  non-payment  of  tlie  bill,  within  a  reasonable  time ; 
and,  if  he  has  not,  whether  he  is  discharged  from  his  guarantj',  unless 
he  has  sustained  some  damage  from  the  want  of  such  notice.  I  take, 
the  doctrine  to  be  clearl^^  settled,  that  upon  a  guaranty  to  discharge 
the  guarantor,  there  must  not  only  be  a  want  of  notice  within  a  reason- 
able time,  but  there  must  also  be  some  loss,  or  damage  sustained  by  the 
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guarantor;  ami  tbat  if  there  be  a  loss  or  danuige,  that  the  guaranty 
is  not  totallj^  discliarg.ed,  but  only  pro  tan  to  to  the  amonnt  of  the  loss 
or  damage.  The  case  is  consequently  distinguished"  in  the  authorities 
from  that  of  an  endorser  to  negotiable  paper.  The  latter  is  entitled  to 
strict  notice  ;  the  guarantor  is  entitled  only  to  notice,  when  he  is  or 
may  be  prejudiced  113'  the  want  of  it.  If  the  debtor  is  solvent  when 
the  money  becomes  due,  and  no  notice  is  given  to  the  guarantor,  and 
the  debtor  afterwards  and  before  notice  becomes  insolvent,  the  guaranty 
is  discharged.  Bat  where  the  notice  would  be  of  no  avail,  and  the 
guarantor  has  suffered  and  can  suffer  no  damage  by  the  want  of  notice, 
he  is  not  discharged  by  the  omission  to  give  it.  Ordinarily,  therefore, 
if  the  debtor  is  insolvent  when  the  debt  become  due,  and  has  ever 
since  remained  so,  no  notice  to  the  guarantor  is  deemed  necessarj' ; 
nay,  not  even  a  demand  upon  the  debtor,  when  the  debt  became  due. 

"  This  doctrine  seems  to  me  fully  sustained  by  the  leading  authorities 
beginning  with  the  case  of  Warrington  v.  Furhor,  8  East,  R.  242.  That 
case  was  fully  recognized  in  Philips  v.  Antling,  2  Taunt.  E.  206  ;  and 
the  like  doctilne  was  applied  in  Holhrow  v.  Wilkiits,  1  Barn.  &  Cressw. 
10,  and  Tan  Wart  v.  Wooley,  3  Id.  439,  447.  In  this  last  case  Lord 
Tenterden  said,  that  in  cases  of  guaranty  the  nature  of  the  transaction 
and  the  circumstances  of  the  particular  case  were  to  be  considered  and 
regarded  ;  and  that,  where  the  debtor  had  become  bankrupt,  a  demand 
upon  him  was  unnecessai-y  to  charge  the  guarantor.  And  in  Holhrow 
V.  Wilkins,  and  Van  Wurt  v.  WooJi'ij,  the  court  held,  that,  as  it  did  not 
appear,  that  the  guarantor  had  sustained  auj'  damage  from  the  want  of 
a  due  presentment  to  the  debtor  for  payment,  or  of  due  notice  to  the 
guarantor  of  the  default,  the  guaranty  was  not  discharged.  The  same 
doctrine  was  maintained  in  (iibhs  v.  Gannon,  9  Serg.  &  Rawle,  202, 
and  pointedl}'  asserted  in  the  O.rfonl  llanlc  v.  Haije^,  8  Pick.  R.  42.3. 
It  was  also  recognized  in  the  fullest  extent  in  Beynolds  v.  Douglass, 
12  Peters,  R.  497.  And  the  court  in  effect  there  said,  that  the  guarantor 
is  bound,  without  notice,  when  the  debtor  is  insolvent  at  the  time, 
when  the  debt  becomes  due;  and  that  his  liability  continues,  unless 
he  can  show, that  he  has  sustained  some  prejudice  by  the  want  of 
notice  of  a  demand  on  the  debtor,  and  his  non-payment;  and,  if  he 
has  sustained  anj'  damage,  that  he  will  be  discharged  only  to  the 
amount  of  that  damage. 

"Now,  upon  these  principles,  it  seems  to  me  difficult  to  maintain  the 
position,  that  the  present  defendant  is  not  liable  on  his  guaranty. 
Bruce  (the  debtor)  became  insolvent  before  the  bill  was  drawn,  and,  for 
aught  that  appears,  he  has  remained  ever  since  insolvent.  The  earliest 
period,  in  which  it  would  have  been  practicable  to  give  notice  to  the 
defendant  of  the  arrival  of  the  draft  and  the  acceptance  by  the  plain- 
tiffs, must  have  been  after  the  Gth  of  October,  1837;  and  the  earliest 
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period  at  which  notice  could  have  been  given  of  the  default  of  payment, 
must  have  been  after  tlie  8th  of  April,  183S,  when  the  draft  was  at  ma- 
turit}-.  It  is  not  shown,  iior  as  far  as  I  know,  even  pretended  in  argu- 
ment, that  notice  as  soon  as  practicable  after  either  of  these  periods, 
would  have  been  of  any  advantage  to  the  defendant,  or  that  he  has 
sustained  any  damage  by  the  omission  of  such  notice.  The  debtor  then 
■was,  and  as  far  as  we  know,  has  ever  since  been  insolvent,  and  without 
the  means  to  discharge  the  debt.  If  tliis  be  so,  then  upon  the  general 
principles  already  stated,  the  defendant  is  not  discharged  from  his 
guarantj'. 

"  But,  it  appears  to  me,  that  there  are  circumstances  in  the  present 
case  which  show,  that  the  notice  was  within  a  reasonable  time  ;  and 
indeed  as  carl}',  if  not  earlier,  tlian  the  case  required.  It  is  plain  to 
me  (as  I  have  already  intimated),  that  the  understanding  was,  that 
the  teas  should  be  the  primary  fund  or  securitj'  for  the  payment  of  the 
debt ;  and  until  that  fund  was  exhausted  by  a  sale,  and  the  actual  de- 
ficiency was  ascertained,  I  do  not  well  see  how  the  defendant  could  be 
called  upon  to  pay  the  sum  due  upon  bis  g■uarant3^  It  would  be  an 
nnliquidated  deficiency.  In  a  court  of  equity,  at  all  events,  the  de- 
fendant would  have  been  entitled  to  reqiiire,  that  the  teas  should  first 
be  sold  and  applied  to  the  payment  of  the  debt  pro  tanto,  before  he 
was  called  upon  to  pay  the  amount  secured  by  his  guaranty.  Xow,  in 
point  of  fact,  in  or  about  October,  183S,  and  before  the  sale  of  the  teas, 
he  had  due  notice  of  the  advances  and  of  the  probable  deficiency.  He 
made  no  objection  to  the  sale  ;  he  did  not  positively  insist  upon  his 
being  then  discharged  from  the  guaranty.  The  sales  were  not  concluded 
nntil  the  succeeding  January,  and  he  had  due  notice  thereof  in  a  siiort 
period  after  the  entire  deficiency  was  ascertained.  Xow,  if  I  am  right 
in  this  view  of  the  facts,  that  tlie  guaranty  was  not  to  be  insisted  on, 
until  the  other  fund  was  exhausted,  and  the  proceeds  of  the  sales  were 
first  to  be  applied  in  discharge  of  the  defendant,  the  demand  was  made 
upon  the  defendant  within  a  reasonable  time.  It  was  made  as  soon  as 
it  propei'ly  could  be.  And  it  is  not  shown,  that  an  earlier  sale,  if  prac- 
ticable, would  have  been  desirable,  or  of  any  higher  benefit  to  the 
parties. 

"  Upon  the  whole,  upon  the  best  consideration  which  I  am  able  to 
oive  this  case,  the  plaintiff  is  eptitled  to  judgnaent  for  the  amount  of 
the  guaranty,  as  well  upon  the  special  principles  of  law,  as  the  general 
circumstances  of  the  case." 

It  may  be  inferred  from  this  decision,  that  when  the  guarantj-  is  so 
nearly  cotemporaneous  with  the  sale  or  contract  guaranteed,  that  the 
whole  may  be  regarded  as  one  transaction,  a  formal  notice  of  accept- 
ance is  not  requisite,  and  it  may  be  inferred  in  the  absence  of  evidence 
raising  a  contrary  presumption,  that  the  assent  of  the  creditor  was 
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known  to  the  guarantor  ;  and  the  rule  has  been  so  held  in  several 
instances.  Bright.\.  McKnight,  1  Speed,  158  ;  Walker  v.  Forbes,  25  Ala- 
bama, 139,  14Y  ;  Lawlon  v.  3Iaull,  9  Richardson,  355  ;  10  Id.  525;  Faige 
V.  Packer,  8  Gray,  211;  C'ahusac  v.  Samwe,  29  Alabama,  288.  In  Howe  v. 
Nichols,  22  Maine,  175,  the  authorities  were  said  to  establish,  first,  that 
the  guarantor  nuist  know  that  the  guarantj'  has  been  accepted,  and  next 
that  he  should  have  reasonable  notice  of  the  advances  made  under  it, 
and  of  the  default  of  the  principal.  But  it  was  at  the  same  time  held, 
that  if  the  assent  of  the  parties  is  interchanged,  expresslj'',  or  bj^  im- 
plication, when  the  guaranty  is  given,  notice  of  acceptance  becomes 
superfluous,  and  it  will  be  enough  to  inform  the  guarantor  within  a 
reasonable  time,  of  the  amount  of  the  advances  or  sales  made  under 
the  guaranty',  and  the  default  of  the  creditor  in  not  making  payment. 
The  question,  what  should  be  considered  a  reasonable  time,  was  ad- 
mitted to  present  much  difficulty,  but  was  said  to  depend  not  so  much 
on  the  number  of  months  or  j^ears  as  on  whether  the  laches  of  the 
creditor  were  prejudicial  to  the  guarantor.  But  it  seems  to  have  been 
thought,  that  delay  unexplained  woLdd  raise  a  presumption  of  injury, 
which  could  only  be  rebutted  by  proof  that  the  situation  of  the 
parties  was  unchanged,  and  that  no  loss  had  actually  occurred.  Nearly 
the  same  ground  was  taken  in  Tlie  New  Haven  County  Bank  v. 
Milchell,  15  Conn.  206;  Bnshnell  v.  C'hurcli,  Id.  406,  and  While  v. 
Reed,  Id.  45T.  In  the  New  Haven  Bank  v.  Mitchell,  suit  was  brought 
on  a  written  engagement,  by  the  defendants,  to  be  answerable  for  sucli 
notes  of  tlie  firm  of  Street,  iNIitchell  and  Gilbert,  as  might  be  discounted 
by  the  bank,  and  e\'idence  was  given,  tiiat  Mitchell,  one  of  the  defend- 
ants, was  a  director  in  the  bank,  and  was  well  acquainted  with  all  its 
business  operations,  that  he  had  himself  proposed  that  the  banlv  should 
discount  bills  for  Street,  Mitchell  and  Gilbert,  and  given  his  guaranty 
to  induce  the  other  directors  to  assent  to  this  proposition  ;  and  that 
they  acted  upon  the  faith  of  the  credit  thus  given,  in  making  the  dis 
counts  for  which  tlie  bank  sought  to  recover.  It  was  held,  under  these 
circumstances,  that  as  the  question  did  not  arise  on  a  letter  of  credit 
addressed  to  a  person  at  a  distance,  but  between  parties  who  were 
residents  of  the  same  place,  tlie  delivery  of  the  guaranty  to  the  plain- 
tiffs, was  sufficient  to  render  it  binding,  without  anj-  other  evidence  or 
notification  of  assent,  than  that  involved  in  their  receiving  and  keeping 
the  instrument  without  objection.  Assent  wa,s,  however,  said  to  be 
an  essential  requisite  which  must  be  given  expressly  when  it  is  not 
implied. 

This  case  was  followed  in  BusJrnell  v.  Church,  and  again  in  White  v. 
Pi,eed,  where  the  question  arose  on  a  letter  written  b3'  the  defendant,  in 
which  he  promised  to  be  answerable  for  any  debt  which  his  son  might 
contract,  not  exceeding  $200.     The  court  were  of  opinion,  that  although 
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notice  of  acceptance  was  essential  to  the  obligation  of  tliis  engagement, 
it  need  not  be  averred  in  the  declaration,  because  it  was  a  necessary 
element  in  the  contract  itself,  and  was  consequently  implied  in  the  alle- 
gation, that  the  undertaking  had  been  made.  "  This,"  said  Hinman,  J., 
in  delivering  the  opinion  of  the  court,  "  is  entirely  unlilte  tliat  class  of 
cases,  where,  by  the  terms  or  nature  of  the  contract,  one  is  bound  to 
pay  money,  or  perform  some  act,  upon  request,  or  upon  notice,  and 
such  previous  request  or  notice  forms  a  condition  precedent,  and  is 
therefore,  a  traversable  fact ;  which  must  be  specially  alleged,  and  may, 
for  the  same  reason,  be  specially  traversed.  In  this  class  of  cases, 
there  was,  originally,  a  valid  contract,  but  a  contract  upon  condition  ; 
and  therefore  it  is,  that  the  party  who  seeks  performance  of  it,  must 
show  in  his  pleadings  that  the  condition  has  been  complied  with,  in 
order  to  show  that  the  liability  has  attached.  But,  in  the  case  of 
mercantile  guaranties,  the  object  of  requiring  notice  of  acceptance,  is 
not  for  the  purpose  of  performing  a  condition,  upon  which  a  previous 
contract  is  to  become  obligatory  ;  but  for  the  purpose  of  perfecting  the 
contract  itself  It  shows  that  the  minds  of  the  parties  have  met,  and 
that  the  contract  is  complete.  It  is,  therefore,  unnecessary  to  allege 
any  other  notice  of  the  acceptance  of  such  a  guaranty',  than  what  is 
alwaj'S  necessary  in  declaring  upon  anj'  contract.  The  parties  in  this 
case,  could  not  contract  until  the  guaranty  was  accepted,  and  notice 
of  acceptance  was  brought  home  to  tlie  defendant.  And  it  then  stood 
upon  the  footing  of  any  other  contract;  and  when  it  is  alleged,  tliat 
the  defendant  i^romised,  it  is  of  course  necessarily  im[)lied,  that  lie 
made  a  valid  promise ;  in  other  words,  a  promise  which  the  plaintiff 
had  accepted,  and  the  defendant  had  knowledge  of  such  acceptance.  If 
any  authority'  is  necessary  in  support  of  this  doctrine,  it  is  to  be  found 
bj'  reference  to  the  established  precedents,  which  are  in  conformity'  to 
the  declaration  in  this  case."  But  while  notice  was  thus. held  essential 
to  the  inception  of  the  contract,  it  was  at  the  same  time  decided,  that  an 
admission  bj'  the  guarantor,  two  or  three  years  after  the  guaranty  was 
given,  that  he  knew  that  the  debt  was  due,  and  ought  to  be  paid,  was 
SuflBcient  to  justify  the  inference  that  he  had  received  notice  of  the 
acceptance  of  his  engagement  in  due  season  to  bind  him  to  per- 
formance. 

This  decision  is  sustained  b}'  the  cases  of  Oahs  v.  Weller,  1.3  Ver- 
mont, 106,  and  16  Id.  63,  and  Lowry  v.  Adanu,  22  Id.  166,  and  Noyes 
V.  Nichols,  2  Williams,  159,  where  it  was  not  onlj'  held  that  knowledge, 
however  gained,  is  tantamount  to  notice,  and  that  information  derived 
from  the  principal  would  have  the  same  effect  as  if  it  came  directly 
from  the  creditor,  but  that  the  jurj'  might  infer  that  tlie  guarantor,  who 
was  a  near  friend  or  relative  of  tlie  principal  knew  of  the  credit  given 
to  the  latter,  and  could  not,  therefore,  rely  on  the  failure  of  the  plain- 
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tiff  to  cominuuicate  it  as  a  bar.  It  follows,  and  so  tlie  coui't  decided, 
tliat  notice  need  not  be  specifically  averred,  but  may  be  alleged,  gener- 
ally, without  certainty  either  of  time  or  place.  These  decisions  over- 
rule Rapelye  v.  Bailey  and  Laivson  v.  Toivnes,  where  specific  aver- 
ments of  notice  were  held  necessar3r,  and  are  perhaps  equally  at  variance 
with  the  dicta  in  Douijlaxs  v.  Reynolds,  and  Edmunchton  v.  Drake. 

The  principles  laid  down  by  Story,  J.,  in  Wildes  v.  Savage,  were 
also  followed  in  Lawrence  v.  McCalmont,  3  Howard,  426  ;  The  Louis- 
ville Man.  Go.  v.  Welvh,  10  Id.  461  ;  and  Allenv.Pike,  3  Gushing,  239, 
where  notice  of  the  acceptance  of  a  guarant3r  was  said  to  be  essential 
to  the  mutuality  of  the  contract,  and  a  condition  precedent  to  its 
obligation  as  an  agreement  ;  while  notice  of  the  amount  of  advances 
made  under  it,  and  of  the  default  of  the  principal  debtor,  was  treated 
as  a  duty  of  imperfect  obligation  which  the  creditor  should  fulfil  if  he 
means  to  be  secure,  but  which  may  be  delaj-ed  or  omitted  without 
prejudicing  the  right  of  recourse  against  the  guarantor,  unless  the 
lemedy  of  the  latter  against  the  principal,  is  lost  or  frustrated  by  the 
waut  of  earlier  or  fuller  information.  It  was  further  held  in  The 
Louisville  Jlan.  Co.  v.  Welch,  and  Lawrence  v.  McCalmont,  that  notice 
of  the  action  of  the  creditor  under  the  guarantj^,  and  of  the  default  of 
the  principal,  will  be  valid  if  given  within  a  reasonable  time  ;  but 
while  this  was  treated  in  these  cases,  as  a  question  of  fact,  on  which 
the  finding  of  the  jury  will  be  conclusive,  unless  clearly  wrong,  in  Allen 
V.  Pile,  a  delay  of  three  years  in  giving  notice  of  acceptance,  was  said 
to  be  clearly  unieasonal.ile  and  a  defence  to  the  action  in  point  of  law. 
The  final  result  of  the  decisions  in  the  Supreme  Court  of  the  United 
States,  and  in  those  parts  of  this  country  where  the  rule  laid  down  in 
Douglass  v  Reynolds  is  recognized  and  followed,  would  seem  to  be 
that  the  obligation  to  give  notice  of  the  acceptance  of  the  guaranty- 
is  imperative,  and  will  defeat  the  right  of  action  if  not  fulfilled, 
unless  it  can  be  shown  that  the  assent  of  the  creditor  was  known 
to  the  guarantor,  and  did  not  need  to  be  communicated.  Cahusao  v. 
Samine,  29  Alabama,  282. 

This  qualification  of  the  doctrine  of  Douglass  v.  Reynolds,  is  obvi- 
ouslj'  just,  because  the  law  should  not  insist  on  what  is  vain  and 
useless,  or  require  that  to  be  communicated  which  is  a  necessary  infer- 
ence from  facts  already  known.  It  is  accordingly  well  settled  that 
when  the  parties  to  a  contract  of  guaranty  meet  and  agree  upon  the 
terms,  further  proof  of  assent  is  superfluous,  and  the  contract  will  be 
complete  without  more.  Paige  v.  Packer,  8  Gray,  211.  Mutual  promises 
on  the  one  part  to  guaranty  an  antecedent  debt,  if  the  creditor 
would  take  a  note  from  the  debtor  at  four  months,  and  on  the  other  to 
give  time  were,  notwithstanding,  held  invalid  in  Patterson  v.  Reid,  1 
W.  &  S.  144,  although  the  note  was  taken  on  the  faith  of  the  guaranty, 
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because  the  creditor  was  not  formally  notified  of  a  fact  which  it  was 
his  duty  to  know.  In  this  instance  the  parties  were  friends  and  neigh- 
bors, the  guarant}'  was  accepted  at  the  time,  and  the  case  could  not  have 
been  decided  adversely  to  the  plaintiff,  if  the  minds  of  the  judges  had 
not  been  embarrassed  by  a  technical  rule  foreign  to  the  true  doctrine 
of  the  common  law. 

The  decisions  obviously  proceed  on  different  principles,  which  liave 
not  always  been  distinguished  with  sufficient  clearness.  Notice  of 
acceptance  seems  to  have  been  vie\\ed,  in  the  first  instance,  as  an 
obligation  of  good  faith  and  diligence,  and  an  omission  to  give  it  did 
not  dischar.ge  unless  the  guarantor  was  prejudiced.  Seaver  v.  Bradley, 
6  Greenleaf,  60.  It  was  subsequent!}-  treated  as  an  essential  ingredi- 
ent, without  which  the  contract  would  fail  for  want  of  mutualitj^. 
Rapelye  v.  Bailey,  3  Conn.  438  ;  Kay  v.  Allen,  9  Barr,  320  ;  Kellogg  v. 
Stockton,  4  Casey,  460,  463.  In  Kellogg  \.  Stockton,  Lewis,  C.  .J.  said  : 
"  tliat  unless  the  creditor  gave  credit  on  the  faitli  of  tlie  guarantee, 
and  the  guarantor  was  notified  of  its  acceptance,  there  was  no  agree- 
ment ;"  and  the  same  view  was  taken  in  the  New  Haven  Bank  v. 
Mitchell,  13  Conn.  206,  and  White  v.  Eeed,  Id.   457. 

It  followed  that  when  the  assent  of  the  creditor  was  known  to  the 
guaranto'r,  it  need  not  be  formall}'  communicated.  Hoice  v.  Nichoh, 
22  Maine,  175  ;  White  v.  Reed;  Kellogg  v.  Slucktbn  (ante,  91).  Such 
knowledge  might  be  inferred  from  evidence  tliat  the  guarantor  admitted 
his  liability  for  the  debt,  or  that  he  delivered  the  instrument  of  guar- 
antj'  to  the  creditor,  who  took  and  kept  it  without  objection.  For  a 
like  reason,  the  declaration  need  not  aver  notice  of  acceptance,  because 
the  allegation  of  a  piomise  implies  the  assent,  without  which  it  would 
not  be  binding  on  the  promisor.      White  v.  Reed. 

These  decisions  are  sustained  by  others,  which  establish,  that  al- 
though a  promise  to  be  answerable  for  subsequent  advances  to  a  third 
person,  is  not  binding  unless  the  guarantor  knows  that  tlie  promise 
has  been  assented  to  by  tlie  promisee,  and  is  the  motive  or  induce- 
ment for  crediting  the  principal,  j'et  that  this  maj'  be  presumed,  in 
the  absence  of  direct  proof,  from  the  relations  between  the  latter  and 
the  guarantor,  and  that  when  these  are  close  and  intimate,  it  may  fairly 
be  supposed  that  the  principal  did  not  withhold  information  which 
good  faith  and  fair  dealing  required  him  to  disclose  (ante,  91). 

A  similar  view  was  taken  in  Walker  v.   Forhea,  25  Alabama,  147, 

where • held  the  following  language  in  giving  judgment  : 

"  It  is  supposed  by  some  of  the  courts  that  this  notice  must  be  given 
immediately  upon  the  acceptance  of  the  guaranty  ;  but  we  think  the 
better  opinion,  and  that  more  consonant  with  reason  is,  that  the  notice 
of  acceptance  shall  be  given  in  a  reasonable  time.  But  this  doctrine 
is  inapplicable  to  cases  where  the  agreement  to  accept  is  cotemporane- 
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ous  with  the  guaranty,  or  when  it ,  constitutes  the  consideration  and 
basis  thereof.  So,  if  in  the  case  before  us  the  plaintiffs  refused  to 
credit  Cogburn,  and  he  tliereupou  agreed  to  give  them  as  security  for 
his  bill  to  be  made  with  them,  the  guaranty  of  Walker,  who,  in  con- 
sideration of  tlieir  promise  to  accept  it,  and  sell  the  goods  upon  the 
faith  of  it,  executed  and  delivered  it,  or  caused  it  to  be  delivered  to 
the  plaintiffs,  the  parties  all  being  in  the  same  city,  and  the  informa- 
tion as  to  the  amount  of  groceries  sold,  and  the  terms  of  credit  being 
accessible  to  all,  we  do  not  think  any  further  notice  of  the  accept- 
ance and  action  upon  the  guaranty  by  the  plaintiffs,  was  necessary  to 
charge  the  guarq,ntor.  It  was  his  business  to  liave  ascertained  the 
amount  and  extent  of  his  liability  for  himself,  which  he  could  have 
done  upon  inquiry.  The  wliole  arrangement  having  been  concluded 
at  the  same  time,  notice  of  acceptance  is  implied  by  the  assent  of 
plaintiffs  to  the  guar^jntor's  offer.  Howe  v.  Nickels,  22  Maine,  175  ; 
Wildes  V.  Savage,  1  Storj'',  22. 

It  has  also  been  held  on  the  authority  of  Douglass  v.  Reynolds  (ante, 
58),  that  a  promise  of  pajanent,  or  acknowledgment  of  liability  for  the 
debt  will  be  a  waiver  of  a  defence  founded  on  the  want  of  notice  of  ac- 
ceptance ;  Vanleer  v.  Crawford,  2  Swan,  115  ;  although  this  woud  seem 
questionable  if  notice  is  of  the  essence  of  the  contract,  and  necessary 
to  its  inception  ;  The  Louisville  Manuf.  Co.  v.  Welch,  10  Howard,  476, 
561.  But  there  is  no  doubt,  under  the  authority  of  these  cases,  and  that 
of  Loiory  V.  Adams  and  Oaks  v.  V/eller,  that  such  admissions  may  be 
evidence  that  the  defendant  was  either  duly  notified,  or  had  a  cotem- 
poraneous  linowledge,  which  supplied  the  place  of  notice  by  rendering 
it  superfluous.     White  v.  Reid,  15  Conn.  206. 

The  deduction  from  these  cases  as  a  whole,  would  seem  to  be,  that  no 
obligation  can  arise  from  acts  done  by  one  man  on  the  iaith  of  a 
jjromise  given  by  another,  unless  the  assent  of  the  promisee  and 
his  intention  to  act  under  the  promise  are  known  to  the  promisor, 
although  such  knowledge  will  be  as  effectual  when  derived  from  facts 
and  circumstances  as  if  formal  notice  had  been  given  and  received. 
Some  of  the  diflicultics  which  have  attended  the  incjuiry,  unquestion- 
ably vanish  on  attaining  this  point,  because  the  question  ceases  to  be  a 
branch  of  the  doctrine  of  notice,  and  falls  within  the  dominion  of  the 
principles  which  determine  when  and  under  what  circumstances  assent 
must  be  communicated,  in  order  to  give  force  and  validity  to  a  con- 
tract; and  it  becomes  plain,  that  the  numerous  instances  in  which 
notice  of  acceptance  has  been  held  essential  to  the  obligation  of 
guaranties,  imply  and  depend  upon  the  single  proposition  that 
assent  cannot  give  rise  to  a  contract  unless  each  party  knows  or  is 
informed  that  the  other  has  agreed,  which  maj^be  true  when  tlie  obliga- 
tion of  the  contract  is  meant  to  be  reciprocal  and  mutual,  but  not 
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'When  the  sole  object  is  to  induce  the  performance  of  an  act  which  is 
subsequentl3'  performed  ;  for  if  such  were  the  law,  there  could  be  no 
recovery  in  the  common  case  of  a  general  undertaking,  to  pay  a 
reward  to  any  one,  who  shall  find  or  restore  a  lost  or  missing  article,  or 
bestow  his  time  and  labor  in  some  otlier  way  indicated  by  the  terras  of 
the  undertakiufj.  Under  such  circumstances,  it  has  never  been  thought 
necessary  eitlier  as  a  matter  of  substantial  good  faith  or  technical 
principle,  tliat  those  who  mean  to  act  under  the  terms  of  the  promise 
sliould  signify  their  intention  to  the  person  by  whom  the  reward  was 
offered  or  the  promise  of  payment  made.  On  the  contrary,  the  mere 
fact  of  pursuing  the  course  requested  b3'  the  pi-omisor,  and  arriving  at 
the  result  desired  by  him,  has  been  held  sutflcient  evidence  of  assent 
to  the  terms  of  the  promise  ;  and  the  measures  talien  for  tliis  purpose 
need  not  be  communicated  until  the  whole  is  accomplished  and  the  time 
arrives  for  payment;  nor,  as  it  would  seem,  even  then,  if  the  nature  of 
tlie  performance  is  such  that  it  can  be  ascertained  Viy  the  promisor 
without  notice,  upon  making  proper  inquiry.  Freeman  v.  Boston,  5 
Metcalf,  46;  Weiaon  v.  Dodison,  3  Carr.  &  Payne,  162;  Waierbury  v. 
Graham,  4  Sandford,  215  ;  The  Union  Bank  v.  Coster,  3  Comstock,  203. 
This  doctrine  stands  as  w-ell  upon  authority  as  it  does  on  general 
principles  and  the  ordinar3'  course  of  business.  Thus,  where  the 
promise  was,  that  in  consideration  that  the  plaintiff  would  marr}'  a  , 
third  person,  the  defendant  :\vould  give  liim  ten  pounds,  it  was  held, 
that  notice  need  not  be  given  either  of  the  intention  to  marry,  or  of  the 
celebration  of  the  marriage.  Beresford  v.  Goodrouse,  1  Rolle,  433. 
And  where  the  defendant  had  promised,  that  if  the  plaintiff  would 
make  a  set  of  sails  he  would  pay  for  them,  notice  of  the  completion  of 
the  job  was  held  unnecessarj^,  because  tlie  debt  became  due  and  was  a 
good  cause  of  action  as  soon  as  the  sails  were  completed  ;  IVillis  v. 
Scutt,  1  Strange,  88.  The  point  was  decided  the  same  way,  in  Lent  v. 
Padelford  (ante,  37),  and  Duval  v.  Trask,  12]Mass.  154;  and  again  in- 
Train  v.  Gold,  5  Pick.  380,  where  a  promise  tliat  a  tliird  person  would  in- 
demnify the  plaintiff,  if  he  went  on  witli  an  execution  which  had  been 
jjlaced  in  his  hands,  was  held  to  bind  the  promisor  on  proof  that  the 
execution  had  been  levied  and  returned,  without  notice  of  an  intention 
to  act  under  the  promise,  or  an^-thing  to  show  that  it  had  been 
accepted  except  the  subsequent  compliance  with  its  requisitions  ; 
although  the  whole  evidence  of  the  contract  lay  in  a  letter  written 
by  the  defendant  who  resided  at  a  distance,  to  which  no  answer  was 
returned  by  the  promisee,  so  that  the  case  was  in  all  respects  similar 
to  a  letter  of  credit  or  prospective  guarantj'.  "If,"  said  Wilde,  J.,  in 
delivering  the  opinion  of  the  court,  "A.  promise  B.  to  paj'  him  a  sum 
of  money,  if  he  will  do  a  particular  act,  and  B.  does  the  act,  the 
promise  thereupon  becomes  binding,  although  B.  at  the  time  of  the 
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promise  does  not  engage  to  do  the  act.  In  the  intermediate  time,  the 
obligation  of  the  contract  or  promise  is  suspended  ;  for  until  the  per- 
formance of  the  condition  of  the  promise,  there  is  no  consideration 
and  the  promise  is  nudum  jmctum ;  but  on  the  performance  of  the 
condition  bj'  the  promisee,  it  is  clothed  with  a  valid  consideration 
■which  relates  back  to  the  promise,  and  it  then  becomes  obligatory. 

"  So,  if  a  reward  be  offered  for  the  apprehension  of  a  culprit,  or  for 
the  doing  of  &uy  other  lawful  act,  the  promise,  when  made,  is  nudum 
pactum;  but  when  an}-  one,  relying  upon  the  promised  reward,  performs 
the  condition,  this  is  a  good  consideration  for  the  previous  promise, 
and  it  thereupon  becomes  binding  on  the  promisor."  And  in  Morse  v. 
Bellows,  "7  N.  ilamp.  .049,  the  defendant  was  held  liable  on  a  promise 
to  repay  the  plaiutiti'  the  amount  which  he  should  expend  in  the  pur- 
chase of  certain  bt)nds,  although  the  latter  had  made  the  purchase  in 
question  without  giving  notice  of  his  assent  to  the  contract,  or  of  his 
intention  to  act  in  accordance  with  its  terms.  It  was  held  in  like 
manner,  in  Barnes  v.  Perrine,  9  Barli.  202,  that  a  promise  in  consid- 
eration of  the  future  ijcrformance  of  an  act  specified  hy  the  terms  of 
the  promise,  becomes  binding  as  soon  as  the  act  is  done,  although  the 
promisee  maj-  not  have  bound  himself  to  do  it.  But  it  is  hardly  neces- 
sary to  cite  authorities  for  a  point  which  results  from  the  tenor  of 
every  precedent  in  assumpsit.  When  the  consideration  is  performance, 
and  not  a  promise  to  perform,  the  necessity  for  communicating  the 
assent  of  the  promisee,  depends  not  ou  what  the  promisor  undertakes  to 
do,  but  on  what  he  requires  in  return.  If  notice  form  any  part  of  the 
consideration  on  which  he  agrees  to  be  bound,  it  must  be  given  ;  if  it 
does  not,  it  will  not  be  requisite.  "When  the  foundation  of  the  liability 
is  an  act  done  by  one  partj-  at  the  instance  of  the  other,  it  has  alwaj'S 
been  deemed  sufficient  to  aver  performance  without  alleging  notice,  or 
that  the  plaintiff'  manifested  his  assent  otherwise  than  by  complying 
with  the  request. 

Mutual  assent  is  essential  to  an  agreement,  which  cannot  arise  unless 
the  minds  of  the  parties  unite  in  a  common  purpose.  A  promise  is  not 
binding  either  in  law  or  morals  unless  it  is  assented  to  by  the  proiuisee. 
But  it  does  not  follow  that  he  must  communicate  his  concurrence 
to  the  promisor.  There  can  be  no  more  unequivocal  proof  of  assent 
to  a  request  than  compliance  with  it,  and  when  this  is  given,  a  right  to 
compensation  will  arise,  although  the  party  did  not  signiiy  his  inten- 
tion to  do  what  was  required.  A  man  who  enters  into  an  agreement 
maj''  prescribe  the  terms  on  wliich  ho  will  he  bound,  and  if  these  are 
fulfilled  he  cannot  justly  ask  for  more.  "Whether  notice  is  essential  to 
the  obligation  of  a  promise,  therefore,  depends  ou  the  language  of  the 
promisor.  If  his  undertaking  is  on  condition  or  in  consideration  that 
the  promisee  will  agree  to  render  the  equivalent  or  do  the  act  required, 
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tlie  contract  will  not  be  binding  unless  the  condition  is  fulfilled.  Thus 
what  is  commonly  called  an  offer,  is  in  fact  a  promise  to  be  bound,  if 
the  person  to  whom  it  is  made  will  enter  into  a  reciprocal  and  binding 
engagement.  No  obligation  will  arise  unless  it  is  accepted,  or  in  other 
words,  until  the  engagement  for  which  it  stipulates  is  made.  But  this  is 
not  because  au  agreement  cannot  arise  from  mutual  assent,  without 
notice,  but  because  the  promise  made  by  one  party  is  conditioned  for  a 
mutual  promise  on  the  other  side.  Mutual  promises  are,  therefore,  under 
these  circumstances  essential  to  the  contract.  When  however,  the 
promisor  merely  stipulates  for  performance,  or,  in  other  words  where  one 
party  agrees  to  be  bound  if  the  other  will  perform,  without  requiring  him 
to  engage  beforehand  that  he  will  do  so,  the  latter  may  withhold  his 
assent  until  it  becomes  necessary  to  act,  and  then  signify  it  by  complj- 
in'g  with  the  terms  of  the  promise,  without  giving  notice  of  his  design. 
Young  v.  Brown,  3  Sneed.  89,  97.  This  is  nothing  more  than  the  well 
settled  principle,  that  an  act  done  in  pursuance  of  a  prior  request  will 
give  a  right  to  compensation,  proportionate  to  the  intrinsic  or  stipu- 
lated value  of  the  service.  Under  such  circumstances,  the  plaintiff 
may  choose  between  two  different  modes  of  pleading,  and  ma}'  declare 
on  a  promise  to  pay  if  the  defendant  will  perform,  or  on  a  request  to 
perform,  followed  by  an  implied  promise  of  payment.  These  modes  of 
declaring  are  ordinarily  convertible  and  may  be  supported  by  the  same 
evidence  ;  for  while  a  previous  request  generally  implies  a  promise, 
a  previous  promise  always  operates  as  a  request.  King  v.  Sears,  1  C. 
M.  &  R.  48;  LamYjle.igh  v.  Brailhwait,  llobart,  125;  1  Smith's  Lead- 
ing Cases,  6  Am.  ed.  266,  269. 

It  was,  indeed,  said,  in  1  Williams  Saunders,  264,  note  1,  and  held  in 
De  Zeng  v.  Bailey,  9  Wend.  23.3,  that  a  declaration  averring  that  in 
consideration  that  the  plaintiff  would  perform  the  defendant  promised 
to  pay,  must  state  the  performance  to  have  been  on  request ;  bnt  it 
would  seem  plain,  on  principle,  and  under  the  authority  of  King  v. 
Sears,  that  an  allegation  that  the  defendant  promised  to  pay  if  the 
plaintiff  would  perform,  is  good  either  before  or  after  verdict. 

Whichever,  therefore,  of  these  modes  of  declaring  is  adopted,  proof 
of  a  promise  on  one  side  and  of  compliance  with  it  on  the  other,  will 
be  sufficient ;  and  no  proof  or  allegation  that  notice  was  given  of  the 
intention  to  perform,  will  be  necessary  either  to  give  birth  to  the 
oblio'ation  of  the  contract,  or  confer  a  right  of  action  for  the  breach. 
The  acts  done,  or  the  engagements  made  on  the  faith  of  the  promise, 
may,  indeed,  be  of  such  a  nature  as  to  operate  as  notice ;  but  this  is 
an  incidental  result  and  not  of  the  essence  of  the  contract. 

To  allege  that  notice  of  the  intention  to  act  under  a  guaranty,  is 
necessary  to  render  it  binding,  is,  in  fact,  to  allege  that  no  executory 
contract  can  be  valid  unless  founded  upon  mutual  promises,  as  distin- 
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guished  from  a  request  on  one  side,  followed  by  ijerformance  on  the 
other;  because,  to  make  such  a  notice  effectual  as  a  means  of  informa- 
tion, it  must  bind  the  party  by  whom  it  is  given,  and  preclude  a 
subsequent  change  of  purpose  ;  or,  in  other  words,  have  the  effect  of 
a  promise.  See  Kay  v.  Allen,  9  Barr,  320,  321.  We  have  seen  that  a 
request,  followed  by  performance,  will  constitute  a  contract  both  in 
pleading  and  evidence,  and  an  antecedent  promise  of  compensation  is 
an  implied  request.  The  law  was  so  held  in  Lent  v.  Padelford 
(ante,  p.  ST),  where  the  objection  taken  to  the  declaration  for  want  of 
mutuality  was  overruled  by  the  court,  on  the  ground  that  it  was 
enough  to  aver  performance  without  alleging  that  the  plaintiff  prom- 
ised to  perform.  A  written  promise,  said  Crompton,  J.,  in  Povjers  v. 
Fowler,  4  Ellis  &  Bl.  511,  "  that,  if  you  furnish  goods  hereafter  to  A.  B., 
I  will  see  you  paid,"  does  not  contain  anything  binding  the  promisor  to 
furnish  the  goods  to  A.  B. ;  but,  if  he  does  furnish  them,  there  are  cases 
to  show  that  the  guaranty  is  good."  And,  he  went  on  afterwards  to 
say,  that  even  when  the  writing  is  a  mere  offer, — that  is,  a  promise  on 
condition  of  a  promise, — there  is  no  reason  why  "  the  acceptance  of  this 
offer,  or,  in  other  words,  the  reciprocal  promise  for  which  the  offer  is 
conditioned,  should  be  in  writing."  In  Oldershaw  v.  King,  2  Hurlstone 
&  Norman,  399,  SI"!,  a  letter  promising  to  be  answerable  for  such 
advances  as  might  be  made  to  the  principal,  was  accordingly  held 
binding  on  the  guarantor,  although  containing  a  provision  that  the 
plaintiff  should  not  be  bound  to  advance  anything  unless  he  thought 
proper. 

Cases  may,  undoubtedljr  be  found,  with  regard  to  the  effect  of 
promises  in  consideration  of  forbearance,  which  might  seem  at  first 
sight,  inconsistent  with  this  doctrine,  but  they  will  be  found  on 
examination  to  depend  upon  the  peculiar  nature  of  the  consideration 
on  which  such  promises  are  founded.  It  was  held,  in  llecorney 
V.  Stanley,  8  Gushing,  8.5,  that  actions  brought  on  contracts  in  con- 
sideration of  delay  or  indulgence  given  hy  the  promisor,  cannot  be 
sustained  by  proof  of  a  promise  on  one  side  followed  by  perform- 
ance on  the  other;  nor  without  mutual  promises  for  payment  and 
forbearance.  And  the  same  doctrine  was  asserted  in  Sluipe  v.  Gal- 
hraithe,  8  Casey,  10.  But  this  opinion  would  seem  to  be  at  vari- 
ance with  principle,  and  is  not  sustaiued  by  the  authorities  cited 
for  its  support.  Certainty  is  an  essential  element  in  all  contracts, 
and  value  is  equally  necessary  to  the  validity  of  a  consideration. 
Hence,  a  promise  to  pay  in  consideration  of  forbearance  will  be  void 
unless  it  stipulates  for  some  actual  delay,  and  affords  the  means  of 
determining  how  long  that  delay  is  to  continue.  Semple  v.  Pink,  1 
Exchequer,  Y4  ;  Shupe  v.  GalbrailJie,  8  Casey,  10.  Tlie  law  may,  in  this 
as  in  other  cases,  put  a  favorable  construction   on  va^ue  or  o-eneral 
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expressions;   Oldershaw  v.   King,   2  Hurlslone  &  Norman,  517,520; 
but  it  cannot  add  anything  to  the  contract,  or  supply  stipulations 
which  the  parties  have  omitted.     Thus  a  promise  to  pay  a  debt,  if  the 
person  to  whom  it  is  due  will  refrain  from  enforcing  it,  may  be  con- 
strued as   meaning  forbearance    for  a   reasonable  time  or  perpetual 
forbearance  ;  Kidwell  v.   Evans,   1   Penn.   R.  385  ;  Kean  v.  McKinsey, 
2  Barr,  30  ;  but  a  promise  to  pay,  in  consideration  of  forbearance  or 
of  a  promiae  to  forbear  for  a  short  time,  is  necessarily  invalid,  because 
the  terms  used  are  insusceptible  of  construction,  and  leave  it  wholly 
uncertain  how  long  the  creditor  must  defer  collecting  the  debt,  before 
demanding  the  fulfilment  of  the  promise  for  its  payment,  Lonsdale  v. 
Brown,  4  W.  C.  C.  R.   148  ;   The   Pittsburgh  B.  B.  Co.  v.  Banker,  5 
Casey,  160  ;  Semple  v.  Pink,  1  Exchequer,  14  ;   Oldershaw  v.  King,  2 
Hurlstoue  &  Norman,  599,  51Y.    And,  for  the  same  reason,  no  recovery 
can  be  had  on  a  promise  to  pay  tlie  precedent  debt  of  atiother,  in  the 
form  of  a  note  payable  on  demand,  because   the  terms  of  the  instru- 
ment negative  rather  than  impl3'  a  request  or  agreement,  that  indul- 
gence shall  be  given  for  any  fixed  period.  Crofts  v.  Beale,  H  0.  B.  172, 
But  this  is  equally  true,  whether  the  assent  of  the  parties  be  inter- 
changed, in  the  first  instance  by  mutual  promises,  or  be  deduced  from 
an  engagement  made  by  one  and  the  subsequent  conduct  of  the  other; 
certainty  and  value  being  quite  as  necessary  in  the  former  case  as  in 
the  latter.     The  only  difference  between  the  two  classes  of  contracts 
would  seem  to  be,  that  the  connection  between  mutual  promises  is 
ordinarily  apparent  from  their  terms,  and  leaves  no  room  to  doubt  that 
each  is  the  consideration  for  the  other ;  while  a  promise  on  one  side, 
followed  by  action  on  the  other,  will  not  give  rise  to  a  contract,  unless 
the  promise  is  made  in  contemplation  of  the  act,  and  the  act  done  on 
the  faith  of  the  promise,  which  is  ordinarily  a  question  of  fact,  and 
can  seldom  if  ever  be  presumed  by  the  law.     Hence,  a  promise  to  pay 
the  debt  of  another,  cannot  be  rendered  binding  by  proof  that  it  was 
followed  by  forbearance,  unless  there  be  something  to  show  not  only 
that  it  was  made  for  the  purpose  of  obtaining  time,  and  that  time  was 
actually  given,  but  that  the  indulgence  thus  accorded,  was  in  pursu- 
ance of  the  request  implied  by  the  promise,   Snyder  v.  Leibengood,   4 
Barr,  805  ;  Cobb  v.  Bage,  5  Harris,  469 ;  Shupe  v.  Galbraithe,  8  Casey, 
10,  which  is  a  question  of  fact  that  cannot  properly  be  found  affirma- 
tively in  the  absence  of  proof.     When,  however,  the  language  of  the 
parties,  or  the  circumstances  of  the  case,  are  such  as  to  remove  all 
reasonable  doubt  that  the  object   of  the  promisor  was  to  induce  the 
creditor  to  delay  for  a  reasonable  time,  or  a  fixed   period,  and  the 
evidence  shows  that  he  has  acted  in  reliance  upon  the  assurance  thus 
o-iven  b^'  delaying  as  long  as  its  terms  require,  it  would  be  unjust  to 
refuse  to  enforce  it  merely  because  he  did  not  bind  himself  by  a  stipula- 
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tion  which  he  was  not  asked  to  make,  and  simply  did  what  was 
required  without  promising  to  do  it.  Dotririnrj  v.  Funk,  5  Eawle, 
69;  Clarke  v.  Russell,  3  Watts,  213.  "Though,"  said  Erie,  J.,  in 
OldershawY.  King,  2  Hurlstone  &  Norman,  511,  520,  "the  contract  did 
not  bind  the  creditor  to  make  further  advances  or  to  give  time,  still,  it 
is  clear,  that  if  he  did  make  the  advances,  and  did  give  time,  that  which 
was  contingent  at  the  time  when  the  instrument  was  written,  became 
an  absolute  and  binding  contract." 

These  distinctions  will  appear  with  greater  clearness  from  the  lan- 
guage of  C.  J.  Gibson,  in  Clarke  v.  JRussell,  where  the  question  arose, 
on  the  right  to  recover  on  a  promise  to  compensate  the  plaintiff,  if  he 
would  forbear  to  enforce  a  security  against  a  third  person,  in  the 
absence  of  evidence  of  assent  to  the  contract,  or  of  any  reciprocal 
promise  of  forbearance.  "It  is  not  essential,"  said  he  "that  the 
plaintiff  should  have  bound  himself  to  forbear  or  stay  proceedings 
on  the  original  security,  so  as  to  give  an  action  for  a  breach  6f 
promise.  Such  an  agreement  would,  undoubtedlj',  be  a  valid  consid- 
eration, and  might  be  so  laid  according  to  the  precedents  in 
cases  of  mutual  promises  which  are  reciiirocally  tiie  consideration 
for  each  other,  and  which  nuist,  therefore,  be  simultaneous,  concur- 
rent, and  equally  obligatory ;  but,  where  the  consideration  is  not 
promise  for  promise,  less  than  a  positive  engagement  to  do  an  act 
_  which,  when  done,  is  to  be  the  meritorious  cause  of  the  promise,  may 
be  a  sufficient  consideration  for  it.  A  positive  act  is  more  evincive  of 
the  distinction  than  a  negative  one.  If  I  promise  my  neighbor  to 
compensate  him  if  he  will  do  a  sj)ecific  act  of  service  for  me,  and  be 
docs  it  in  consequence,  he  ma}'  maintain  an  action,  though  he  had  not 
bound  himself  to  do  it.  The  consideration  of  such  a  promise  belongs 
to  the  class  called  executor}',  the  promise  itself  being  in  its  nature  con- 
ditional." These  principles  were  applied  in  Weaver  v.  ]Vood,  9  Barr, 
220,  which  establishes  that  a  parly  who  is  induced  to  adopt  a  particular 
course  of  conduct,  by  an  express  or  implied  request  and  a  promise  of 
compensation,  may  enforce  the  promise  without  giving  any  other 
evidence  of  his  assent  to  the  contract  than  bj-  acting  under  it.  Similar 
decisions  were  made  in  the  cases  of  Lansdale  v.  Brown,  4  W.  C.  C.  R. 
148;  Kean  v.  McKensey,  2  Barr,  30;  Hakes  v.  Hatch,  23  Vermont, 
231  ;  Yard\.  Eland,  1  Lord  Raymond,  368  ;  Bidcher  v.  Stewart,  9  M. 
&  W.  405  ;  and  Morton  v.  Burns,  7  A.  &  E.  19,  where  it  was  held  that 
the  plaintiff  might  recover  on  a  promise  of  payment  in  consideration  of 
forbearance,  without  proving  or  alleging  an  acceptance  of  the  contract, 
or  a  reciprocal  promise  to  forbear.  And,  while  this  proposition  carries 
with  it  the  corollary,  that  notice  is  not  necessarj'  to  give  force  to  a 
guaranty,  in  Morion  v.  Burn,  Patteson,  J.,  adduced  the  well-settled 
rule  as  to  guaranties,  in  supi)ort  of  the  right  of  the  plaintifl'to  judgment 
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on  a  declaration,  averi-ing  a  request  to  forbear,  followed  by  actual  for- 
bearance. "  If,"  said  he,  "  I  say  that,  if  you  will  furnish  goods  to  a 
third  person,  I  will  guaranty  the  payment,  there  you  are  not  bound  to 
furnish  them  ;  but,  if  you  do  furnish  them,  in  pursuance  of  the  contract, 
you  may  sue  me  on  the  guaranty."  And,  on  reference  to  the  more 
recent,  as  well  as  the  earlier  precedents  of  declarations  on  guaranties 
of  future  and  executory  transactions,  it  will  be  found  that  they  do  not 
allege  notice  of  the  intention  to  accept  or  act  under  the  guaranty,  and 
are  limited  to  a  statement  of  the  undertaking  of  the  defendant,  and  of 
the  performance  of  the  consideration  by  the  plaintiff,  with  a  general 
averment  that  the  defendant  had  notice  of  the  premises  before  action 
brought.  Johnson  v.  Nichols,  1  C.  H.  250  ;  Chapman  v.  SuUon,  2  Id. 
634  ;  Boyd  v.  Moyle,  Id.  643  ;   Sidwell  v.  Evans,  1  Penna   383. 

In  Shupe  v.  Oalhrailhe,  8  Casey,  10,  and  Mecorneij  v.  Stanley,  8 
Gushing,  85,  the  court  seem  to  have  supposed  that  contracts  in  con- 
sideration of  forbearance,  are  exceptions  to  this  principle.  But  the 
latter  case  was  virtual!}'  overruled  in  Boyd  v.  Frieze,  5  Gray,  553,  and 
the  former  seems  to  have  arisen  from  a  misapprehension  of  Snyder  v. 
Liehengood,  4  Barr,  405,  which  simply  determines  that  the  question 
whether  the  plaintiff  forbore  of  his  own  motion,  or,  in  consequence  of 
the  promise  or  request  of  the  defendant,  is  one  of  fact  which  should  be 
submitted  to  the  decision  of  the  jury. 

Every  contracting  party,  instead  of  agreeing  to  pay  if  the  other 
party  will  perform,  and  leaving  the  latter  free  to  do  as  he  thinks 
proper,  m^y,  however,  require  that  he  shall  enter  into  an  immedi- 
ate and  reciprocal  obligation,  and  refuse  to  be  bound  unless  this 
condition  is  fulfilled.  In  common  parlance  such  a  promise  is  an 
offer,  and  will  not  be  obligator^-,  unless  the  person  to  whom  it  is 
made  communicates  his  acceptance  before  the  offer  is  withdrawn. 
Contracts  of  this  sort  are  well  known,  and  defined  in  pleading  as  con- 
tracts on  mutual  promise?.  Under  these  circumstances,  assent 
must  be  given  at  the  time,  and  a  subsequent  voluntary  performance 
will  not  supply  the  want  of  the  obligation  for  which  the  promise 
stipulates.  Johnson  v.  Fessler,  7  Watts,  48  ;  Befkwith  v.  Gheever,  1 
Foster,  41;  Beelcman  v.  Hall,  17  Johnson,  134;  Felton  v.  Prentiss, 
3  Denio,  312  ;  Mozly  v.  Tinkler,  1  C.  M.  &  R.  602  ;  Cope  v.  Albinson,  8 
Exchequer,  184.  When,  therefore,  a  guarantor  agrees  to  bind  himself 
on  condition  that  the  creditor  be  also  bound,  the  latter  must  enter  into 
an  immediate  and  reciprocal  engagement,  if  he  means  to  enforce  the 
contract.  Mozly  v.  Tinkler,  1  C.  M.  &  R.  692;  Morton  v.  Marshall, 
1  Hurlstone  &  Colton,  305.  It  does  not  matter  that  the  creditor  goes 
on  to  make  the  advance,  or  gives  the  debtor  time  for  payment,  because 
an  immediate  surrender  of  the  right  of  choice  is  demanded  by  the 
terras  of  the  contract,  Johnson  v.  Fessler.     In  Mclver  v.  Richardson, 
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1  M.  &  S.  557,  the  defendant  addressed  a  letter  to  the  plaintiff,  staling 
that  a  third  person  was  trustworthy  and  would  pa^'  for  what  he  received, 
and  then  went  on  to  say  that  the  writer  would  have  no  objection  to 
guarantee  the  transaction.  The  advances  were  made,  but  the  letter 
was  not  answered,  nor  was  the  defendant  informed  in  any  way  of  what 
had  occurred,  until  the  principal  debtor  became  insolvent. 

The  court  said  that  the  case  turned  on  whether  the  letter  was  an 
absolute  guaranty,  or  merely  a  proposition  tending  to  a  guarantee. 
The  latter  seemed  to  be  the  preferable  construction,  and  the  defendant 
was  not  bound  by  an  overture  that  had  not  been  accepted.  The 
same  point  was  decided  in  Mozley  v.  Tinkler  ;  and  Felton  v.  Prentiss, 
3  Denio,  312.  In  Mozley  v.  Tinkler,  the  defendant  wrote  that  he  had 
no  objection  to  be  answerable  to  the  extent  of  £50,  if  his  references 
were  satisfactory,  and  the  plaintiffs  gave  the  credit  asked  for  without 
answering  the  letter,  or  informing  the  defendant  in  any  way  that  they 
were  satisfied  with  the  references.  It  was  held  that  the  writing  was 
&  mere  offer,  depending  on  the  satisfaction  of  the  plaintiffs,  which, 
being  a  matter  exclusivelj''  within  their  knowledge,  ought  to  have  been 
communicated  under  the  authorities  cited  in  Comyn's  Dig.,  Title 
Pleader,  C.  13  (ante,  63,  65). 

Although  the  principle  is  clear,  there  maj-  sometimes  be  a  difBculty 
in  the  application.  In  Beekman  v.  Hall,  IT  Johnson,  136;  the  question 
■was,  whether  the  letter  which  was  relied  on  to  support  the  action,  was 
a  jDromise  to  be  answerable  for  the  debt  of  a  third  person,  if  the  p)laintiff 
would  forbear 'to  proceed  by  execution  against  the  latter,  or  an  offer  to 
be  bound,  if  the  terms  proposed  by  the  writer  were  accepted  and  a 
promise  of  forbearance  given.  The  latter  view  was  adopted  by  the 
majority  of  the  court,  while  Mr.  Justice  Piatt  took  the  latter;  but  it 
was  agreed  on  all  hands,  that  although  an  assent  to  a  mere  proposal  is 
necessary  to  bring  the  minds  of  the  parties  together,  and  constitute  a 
valid  contract,  yet  that  where  the  engagement  is  absolute,  the  mere 
fact  that  the  consideration  is  executory,  will  not  render  it  necessary 
to  give  notice  of  the  intention  to  perform.  The  undertaking,  in  this 
case,  was  compared,  bj'  Piatt  J.,  to  that  in  a  letter  of  credit,  and  he 
held  that  in  neither  instance  was  notice  to  the  guarantor  necessary. 
Had  the  justice  of  this  comparison  been  admitted,  the  rest  of  the  court 
would  have  agreed  in  the  conclusion  deduced  from  it,  which  indeed 
could  hardly  have  been  denied  without  holding,  that  in  the  case 
already  put  of  the  offer  of  a  reward  addi-essedto  the  public  in  general, 
there  can  be  no  recovery  by  a  party  who  has  complied  with  its  terms, 
unless  he  gave  notice  that  such  was  his  design. 

The  case  oi  Payne  v.  lues,  3  D.  &  R.  664,  which  has  sometimes  been 
regarded  in  another  point  of  view,  was  also  decided  upon  the  o-round, 
that  the  writing  relied  on  as  the  cause  of  action,  was  a  mere  proposal 
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for. a  guaranty,  which  those  to  whom  it  was  addressed  were  bound  to 

accept  or  reject,  and  which  was    not  binding,  unless  they  communl- 

caited  their  acceptance  within   a  reasonable  time,  to   the    person  by 

whom  the  proposal  was  made.     The  defendants  had  there  offered  to 

endorse    any  bills  which,   might   be   accepted    by  a    third   person,  in 

pursuance  of  a  contract  for  the  purchase  of  lace  into  which  lie  had 

previously  entered  with  the  plaintiffs,  in  consideration  that  the  latter 

would  allow  a  commission   of  five  per  cent,  on  the  amount  secured 

by  the  endorsement.     The  lace  was  delivered  under  the  contract,  and 

a  bill  at  eighteen  months  for  the  price,  accepted  by  the  purchaser,  but 

no  evidence  was   given   to   show  that   the    offer   had   been   accepted 

by   the   plaintiffs,  or   was   understood    by  the   parties  as    a   binding 

contract,  under  which   tlie   defendants  would   have  been   entitled    to 

proffer   an    endorsement    of    the    bill,    and    demand    an    immediate 

payment   of  the   commission.      When,    however,    the    bill   was    near 

maturity,  the  plaintiffs  on   learning   that  the  purchaser   had  become 

insolvent,  presented  it  for  endorsement  which  the  defendants  refused. 

This    refusal   was    obviously  just,   because   the    plaintiffs   were   not 

entitled  to  lie  bj'  until  the  circumstances  had  changed,  and  then  insist 

on  an  offer  which  was  not  accepted  at  the  proper  time.     There  were 

two  conditions  ;  one,  the  delivery  of  the  lace,  the  other  a  promise  to  allow 

five  per  cent,  commissions,  and  a  recovery  could  not  be  had  without 

showing  that  both  were  fulfilled.     The  case  is  not  in  point  where  the 

guarantor   agrees   to   be    responsible,    without    requiring    a    binding 

agreement  from  the  creditor. 

In  Oxley  v.  Young,  2  H.  Bl.,  613,  after  some  previous  correspondence 
had  passed  between  the  parties,  the  defendants  wrote  that  they  were 
ready  to  guarantee  the  payment  of  certain  goods  which  a  third  person 
had  ordered  from  the  plaintiffs,  and  were  told  in  reply  that  the  order 
in  question  had  been  put  in  hands  for  delivery.  Subsequently-  the  goods 
were  shipped  to  the  purchaser,  but  no  notice  of  the  shipment  was  given, 
nor  any  demand  of  payment  addressed  to  the  defendants  until  nine 
months  afterwards.  In  the  meantime  the  latter  wrote  to  inquire 
whether  the  order  had  been  executed,  and  receiving  no  answer,  delivered 
up  certaio  securities  against  loss  on  the  guaranty,  to  the  persons  fr,om 
whom  they  had  been  received.  The  delay  on  the  part  of  the  plaintiffs, 
in  giving  notice  and  answering  the  letter,  and  the  consequent  injury  by 
the  surrender  of  the  securities,  were  relied  on  as  a  defence  to  an  action 
brought  on  the  guaranty.  The  court  were,  however,  of  opinion  that  the 
contract  took  effect  when  the  guaranty  was  accepted,  without  further 
notice  ;  and  the  delay  in  answering  the  letter  having  been  explained  by 
the  absence  of  the  partj'  to  whom  it  was  addressed,  in  a  foreign  country, 
so  as  to  rebut  anj'  presumption  of  fraud,  it  was  decided  that  the  defend- 
ants must  bear  the  ill  effects  of  their  precipitance  in  surrendering  the 
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securities.  Eyre,  C.  J.,  said  that  if  tlie  negligence  of  the  plaintiff  was 
established,  it  would  not  be  a  bar  to  the  action,  although  it  might 
entitle  the  defendant  to  an  action  on  the  case  for  the  loss  actualh'  in- 
flicted. Such  would  doubtless  have  been  the  language  of  the  com- 
mon law  in  many  cases  where  redress  is  now  afforded  by  recoupment 
or  under  the  doctrine  of  equitable  estoppel,  2  Smith's  Leading  Cases, 
6  Am,  ed.,  50,  T43. 

It  may  be  said,  on  the  whole  with  much  confidence,  that  the  English 
authorities  present  no  trace  of  the  doctrine  which  has  assumed  such 
formidable  proportions  in  the  United  States,  and  on  the  contrarj', 
establish  that  if  a  promise  be  made  bj'  one  man  to  pay  if  another  will 
perform,  a  silent  performance  will  give  a  right  to  paj'ment.  Powers;  v. 
Bumcratz,  12  Ohio,  N.  S.  275,  290;  Van  Beiin.^rllaer  v.  AiJcin,  4t  Barb. 
54T;  The  Wayne  Institution  y.  Smith,  36  Id.  576.  Tlius,  in  Smith  v. 
Gqffe,  2  Lord  Piaymond,  the  plaintiff  was  held  entitled  to  enforce  a 
promise  that  if  he  would  deliver  up  a  bond,  which  he  held  against  a  third 
person,  the  defendant  would  pay  him  for  doing  so,  without  averring  that 
he  had  given  notice  either  of  his  intention  to  make  the  surrender,  or  that 
it  had  been  made  ;  and,  although  the  want  of  the  latter  averment  was 
made  the  ground  of  an  unsuccessful  motion  in  arrest  of  judgment,  no 
one  seems  to  have  supposed  that  any  objection  could  be  taiten  to  the 
absence  of  the  former.  The  case  of  Somernall  v.  Barneby,  Cro.  287, 
(ante,  58),  goes  still  further  in  the  same  direction,  for  the  promise  there 
was  so  vaguely  worded,  as  to  leave  the  ])erson  to  whom  it  was  given 
free  to  choose  how  much  he  would  do,  or  whether  he  would  do  anj-- 
thing,  and  was  j-et  held  to  entitle  him  to  a  recoverj',  on  the  averment 
and  proof  of  a  compliance  with  the  request  implied  in  its  terms,  without 
alleging  that  thej'  were  accepted  or  that  he  had  given  notice  of  their  ac- 
ceptance. Indeed,  few  things  are  more  obvious,  than  tlie  inconvenience 
that  would  result  from  a  more  restricted  rule,  depriving  men  of  the 
power  of  holding  out  a  promise  as  an  inducement  to  future  action,  with- 
out exacting  an  immediate  and  corresponding  promise  in  return. 
Hence,  every  system  of  jurisprudence  has  recognized  the  existence  of 
obligations,  which  acquire  their  validity  from  future  action,  and  not  from 
immediate  assent.  Puivers  v.  Bumcratz,  12  Ohio,  X.  S.  275,  21)0  (ante, 
37).  "There  is,"  said  Maule,  J.,  in  the  Fishriiomjers  Go.  v.  Eolic.rtson,  5 
M.  &  G.  131,  177,  "a  large  class  of  cases  mentioned  by  Pothier,  where 
one  party.  A.,  promises  to  do  something,  if  another  part}-,  B.,  will  do 
something  also.  This  contract  is  not  binding  on  B.,  but,  if  he  does  the 
act,  then  it  becomes  binding  on  A."  The  validity  of  such  contracts  is 
treated  as  unquestionable  by  Pardessns  and  Pothier  ;  and  the  condition 
on  which  they  depend  termed  potestative,  because  it  arms  the  [lerson  to 
whom  the  promise  is  made,  with  the  power  of  determining  whether  he 
will  act  under  it,  and  leaves  the  other  free  to  retract  the  enoairement 
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which  he  has  given,  at  any  time  before  it  has  been  acted  upon.     If  notice 
is  necessary,  under  these  circumstances,  it  should  not  be  sent  until  the 
right  of  election  which  the  promise  accords  has  been   exercised  and 
the  contract  rendered  mutually  binding,  because,  until  then,  there  is 
nothing  to  communicate,  or  at  most  a  mere  purpose  or  design  which 
may  be  changed  at  anj'  moment,  and  if  made  known  can  neither  be  an 
element  in  the  contract  nor  serve  to  guide  or  enlighten  the  promisor. 
In  Offordv.I>avies,12  C.  B.  N.  S.  TiS,  a  promise  to  be  answerable  during 
twelve  calendar  raontlis,  for  all  such  sums  of  money  as  the  plaintiffs  might 
advance,  was  held  to  be  countermandable  at  the  pleasure  of  the  guaran- 
tor, and  a  contract  revocable  on  one  side  obviously  cannot  be  absolute 
on  the  other.      In  giving  judgment,  Erie,  C.   J.,  said,  that   as  such 
promises  were  not  binding  of  themselves,  and  depended  for  their  obliga- 
tions on  the  act  of  the  creditor,  they  were  necessarily  susceptible  of  re- 
vocation before  the  condition  was  fulfilled.     It  is,  therefore,  somewhat 
difficult  to  understand  what  is  meant  by  the  term  acceptance,  as  applied 
to  contracts  which,  like  a  letter  of  credit  look  wholly  to  future  and 
unknown  contingencies ;  and  are  intended  to  leave  the  parties  free  until 
the  acts  on  which  they  are  conditioned  are  performed.     A  promise  to 
guarantee  future  advances  if  the  creditor  will  promise  to  make  them, 
may  be  said  to  be  accepted,  as  soon  as  the  stipulated  promise  is  made  ; 
but  a  promise  to  be  answerable  for  such  advances  as  shall  actuall3'  be 
made,  will  not  become  binding  or  irrevocable,  until  credit  is  given  or 
value  parted  with,  on  the  faith  of  the  guaranty  ;  and  hence  notice  that 
the  creditor  has  bound  himself  bj^  a  promise  whicli  he  was  not  asked  to 
give  and  has  not  yet  performed,  must  be  wholly  immaterial  and  leave 
both  parties  precisely  vrliere  they  were  before.     And  even  if  a  guaranty 
of  a  single  and  specific  transaction  could  be  accepted  and  rendered 
mutually    binding  by   a   promise   to   give   the   credit   required,    tliis 
would   not   be   true   of  letters   of  credit  and   general  or   continuiug 
guaranties  designed  to  meet  future  and  unforeseen  contingencies,  and 
induce  those  to  whom  they  are  addressed,  to  give  such  aid  in  money  or 
credit  to  the  principal  as  he  may,  from  time  to  time,  require,  and  they 
think  fit  to  accord,  because  the  parties  mean  to  leave  the  contract  open, 
until  the  exigency  arises  for  which  they  wish  to  provide,  and  an  imme- 
diate acceptance  would  be  premature,  and,  as  it  would  seem  destitute 
of  all  real  and  substantial  meaning.     The  creditor  may,  indeed,  send 
notice  of  the  advances  actually  made  under  a  continuing  guaranty,  but 
it  will  not  bind  him  to  a  further  credit,  nor  can  it  operate  as  an  accept- 
ance of  that  portion  of  the   guaranty  which  still  remains   open   and 
unexecuted.     It  is,  in  fact,  plain,  that  the  term  acceptance  cannot  be 
appropriately  used,  with  reference  to  a  contract,  which,  like  a  letter  of 
credit,  leaves  the  extent  of  the  obligation  imposed,  to  the  choice  or  dis- 
cretion of  the  person  to  whom  it  is  addressed.     A  bill  of  exchange  maj' 
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be  accepted,  because  it  is  certain  in  time,  amount  and  all  other  essen- 
tial particulars,  and  when  once  accepted,  finally  and  irrevocablj'  bind- 
ing. But  a  guarantj'  of  such  credits  (A-  advances  as  the  principal  may 
ask  and  the  creditor  accord,  cannot  be  the  subject  of  an  acceptance, 
because  it  does  not  require  that  anything  shall  be  promised,  and  is 
a  mere  engagement  to  be  answerable  for  what  is  actuallj'  done. 

The  doctrine  that  acceptance  is  necessary  to  the  obligation  of 
guaranties,  can  hardlj^  therefore,  be  reconciled  with  principle,  without 
holding  that  the  obligation  which  thej'  impose  is  absolute,  not  condi- 
tional, and  that  the  creditor  cannot  recover  on  proof  that  he  has 
complied,  unless  he  can  also'  show  that  he  promised  compliance.  A 
letter  of  credit  may  be  so  framed,  as  to  render  a  mutual  promise 
essential  to  the  right  to  enforce  it;  but  this  is  not  the  usual  wording 
of  such  instruments,  nor  the  one  best  suited  to  attain  their  object.  A 
promise  to  repaj'  if  another  will  agree  to  lend,  differs  essentially  from 
a  promise  to  be  answerable  for  such  future  advances  as  may  actually 
be  made  ;  for  while  the  former  binds  both  parties  as  soon  as  the  promi- 
ses are  interchanged,  the  otlier  is  essentially  revocable  and  may  be 
recalled  at  any  time  before  it  has  been  acted  upon.  It  is  obvious,  that 
each  of  these  forms  of  contract  is  attended  with  incidents,  which  are 
not  present  in  the  other ;  and  that  no  rule  of  law  can  be  sound,  which 
deprives  men  of  the  power  of  resorting  to  either,  as  the  exigencies  of  the 
occasion  or  the  object  in  view,  may  demand.  The  creditor  should  not 
be  compelled  to  bind  himself  by  fetters,  which  the  guarantor  has  not 
sought  to  impose  ;  nor  should  the  guarantor  be  precluded  from  refusing 
to  be  answerable  at  any  time  before  advances  have  been  actually  made, 
by  the  notification  of  an  accei)tance  which  has  not  been  asked.  One 
of  the  characteristics  which  distinguishes  letters  of  credit  and  continu- 
ing guaranties,  and  fits  them  for  the  very  considerable  part  which  they 
play  in  modern  commerce,  would  be  lost  if  the  parties  were  irrevocably 
bound  from  the  outset,  instead  of  being  left  free  to  act,  as  the  needs 
of  the  hour  and  the  fluctuations  of  trade  may  require.  Oldershaiv 
Y.  King,  2  Hurlstone  &  Norman,  399,  517. 

The  necessity  for  notice,  to  give  force  and  effect  to  commercial  or 
other  guarantees,  is  accordingly  denied  by  the  Supreme  Court  of  New 
York,  and  in  some  of  the  other  States  of  the  Union.  In  Douglass  y: 
Howland,  24  "U^end.  35,  the  suit  was  brought  upon  a  covenant  bj'  the 
defendant,  tliat  one  Bingham  would  well  and  faithfully  perform  an 
agreement  which  he  had  entered  into  with  the  plaintiff,  to  account  for 
and  pa}^  over  all  such  sums  as  should  be  found  due  from  him  to  the 
latter.  One  of  the  objections  taken  to  a  recovery  in  the  action  was, 
that  notice  had  not  been  given  to  the  defendant,  either  of  the  default 
of  Bingham  in  not  accounting,  or  of  the  amount  for  which  he  would 
have  been  liable  had  he  accounted.     It  does  not  appear,  that  in  this 
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instance,  notice  could  with  propriety  liave  been  held  necessary,  either 
under  the  common  la^y  or  the  decisions  on  commercial  guaranties, 
already  referred  to.  The  event  on  which  the  liability  of  the  guarantor 
depended  was  not  left  to  the  discretion  of  the  plaintiff,  and  was  to  be 
determined  by  the  person  on  whose  behalf  the  guaranty  was  given. 
The  undertaking  of  the  guarantor  was  in  fact  that  the  principal  should 
keep  his  contract,  and  the  right  of  suit  was  necessarily  complete  as  soon 
as  the  latter  made  default.  In  deciding  this  point,  however,  Cowen,  J., 
took  occasion  to  review  the  decisions  as  to  notice  by  parties  acting 
under  commercial  guaranties,  and  showed  that  thej"^  were  not  in  accor- 
dance with  the  principles  either  of  the  common  or  commercial  law. 
And  while  dissenting  from  the  doctrine,  that  notice  must-  be  given  at 
•the  time  when  the  guaranty  is  accepted,  he  also  held  that  it  is  unneces- 
sarj'  for  the  purpose  of  defining  the  obligation  of  the  guarantor  as  a 
preliminary  to  the  right  of  suit. 

"I  am  aware,"  said  he,  "that  there  is  a  class  of  cases  which  hold 
that  under  a  contract  guaranteeing  a  debt  3-et  to  be  made  by  another, 
the  guarantor  is  not  liable  to  a  suit  without  notice  that  the  guaranty 
has  been  accepted  and  acted  upon.  Indeed,  they  go  farther;  if  notice 
of  accepting  the  guaranty  be  not  given  within  a  reasonable  time,  no 
debt  whatever  arises.  Babcock  v.  Bryant,  12  Pick.  133.  .  I  will  only 
say,  that  these  cases  have  no  foundation  in  English  jurisprudence, 
where  the  adjudications  are  numerous,  and  clear  the  other  way.  Harris 
v.  Ferrand,  Hardr.  36,  42.  In  Com.  tit.  Plead.  C.  T5,  it  is  said  on  a 
promise  to  pay,  on  the  performance  of  an  act  by  the  promisee  to  a  third 
person,  the  promisee  need  not  give  anj'  notice ;  for  the  promisor  takes 
it  on  himself  to  get  notice  at  his  peril.  And  vide  as  to  a  guaranty  of 
a  debt  already  due,  Warrington  v.  Fia-bor,  8  East,  242  ;  Swinyard  v. 
Bowes,  5  Maule  &  Scl.  62.  All  the  cases  requiring  mere  guarantors  to 
be  treated  as  endorsers,  rest  on  dicta  of  two  distinguished  American 
judges,  in  cases  of  a  mixed  character,  where  the  defence,  it  was  agreed, 
would  be  complete,  independent  of  any  such  ground.  Marshall,  Ch. 
J;,  in  Russellv.  darkens  Ex^rs,  7  Cranch,  69,  12;  Story,  J.,  in  Gremer 
V.  Iligginsoa,  1  Mason,  323,  340;  Rusell  v.  Perkins,  Id.  3C8,  311;  and 
Rapelye  v.  Bailey,  3  Conn.  R.  438.  The  counsel  cited  no  English 
books  ;  and  all  the  learned  court  found  there,  was  one  case,  in  which 
they  remark,  that  Eyre,  C.  J.,  seemed  to  have  been  of  opinion  that^  in 
guarantees  for  good  behavior,  notice  of  any  embezzlement  ought  to 
be  given  in  a  reasonable  time.  Peel  v.  Tutlock,  1  Bos.  &  Pull.  419. 
The  decision  was  finally  rested  on  the  dictum  of  Chief  Justice  Marshall, 
and  was  very  strong  in  favor  of  the  guarantor.  It  was  on  a  guaranty' 
to  pay  for  goods  deliverable  to  another,  on  such  terms  as  the  guarantee 
and  the  principal  should  agree  on,  if  the  principal  did  not  pay  ;  and 
though   strictly  followed   by    a    sale   and  delivery  to  the  principal, 
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and  a  default  on  his  part  to  paj^  j-et  it  was  held  that  no  action  would 
lie  ;  at  least  till  notice  of  the  circumstances  had  been  given  by  the 
plaintiff  to  the  surety.  Other  cases  hold  guarantees  of  this  character 
to  almost  the  same  degree  of  strictness  in  giving  notice  to  guarantors, 
as  the  law  merchant  has  introduced  between  endorsees  and  endorsers. 
Green  v.  Dodge,  2  Ham.  R.  430,  439,  440  ;  Norton  v.  Eastman,  4 
Greenl.  T\.  521.  In  the  latter  case,  a  like  principle  was  imputed  to  a 
decision  of  this  court  in  Stafford  v.  Low,  16  Johns  R.  67.  Tlie  latter, 
however,  merely  holds  that  a  declaration  made  to  another  of  a  willing- 
ness to  become  a  guarantor,  if  required,  would  not  render  the  declarant 
liable  as  a  guarantor,  without  a  compliance  with  the  express  condition, 
which  means  givina;  notice.  In  short,  that  the  letter  on  which  the 
plaintiff  based  his  claim,  did  not  amount  to  a  guaranty.  lb.  69,  70. 
Jlclver  V.  Richardson,  4  ]\[aule  &  Selw.  667,  was  there  cited  as  a  case 
of  similar  character.  Beekman  v.  Hale,  17  Johns.  R.  134,  puts  both 
of  the  former  cases  on  that  footing,  and  acts  upon  them,  adding,  there 
must  be  notice  or  a  subsequent  consent  to  become  a  guarantee.  Such 
cases  are  exceptions  to  the  general  rule,  that  notice  is  not  required. 
They  are  cases  of  express  condition,  like  Birks  v.  Tippet,  alreadj^  cited 
from  Saunders.  And  vide  1  Saund.  33,  note  (2)  ;  Cora.  Dig.  Plead.  C. 
69.  It  is  proper  to  say  that  this  place  in  Comyn's  Digest,  is  cited  by 
Putnam  J.,  in  Babcock  v.  Bryant.  But  the  cases  cited  by  Corayn  are 
like  those  in  the  note  1  Saund.  33,  where  the  request  or  notice  is  ex- 
jjressly  required.  "Tliere,"  says  Sergeant  Williams,  "the  request  is 
parcel  of  the  contract."  All  the  cases  cited  by  him  are  of  collateral 
matters,  to  be  done  on  request,  by  the  very  words  of  the  contract;  and 
even  these  cases  do  not  extend  to  a  proper  debt  or  duty  of  the  part}^ 
promising.  There,  though  he  by  words,  make  the  request  or  notice 
a  condition,  yet  the  bringina;  of  the  action  is  a  sufficient  notice,  and 
such  is  the  very  first  case  cited  in  the  note.  Yelv.  66.  Vide  Cora. 
Dig.  Plead.  C.  70. 

"I  forbear  to  search  farther  for  the  English  law,  after  the  admission 
implied  by  Douglass  v.  Ei^i/nolds,  7  Peters,  113,  125.  The  question 
was  there  examined  by  Mr.  Justice  Storj-.  The  onlj-  English  cases 
cited  by  him,  are  Oxley  v.  Young,  2  H.  Black,  618,  and  Peel  v.  Tallock, 
the  latter  being  also  noticed,  as  mentioned  before,  by  the  Supreme 
Court  of  Connecticut.  In  Oj-lcy  v.  Young,  the  surety  was  holden 
liable  ;  and  I  do  not  find  any  countenance  given  to  the  idea  that  notice 
was  necessary'  by  way  of  condition.  The  defendant  ordered  goods  for 
another,  and  guaranteed  that  he  should  pa^'  for  them.  Thej'  were 
accordingly  shipped  to  him  by  the  plaintiff,  the  guarantee.  It  is  true 
that  notice  of  the  shipment  was  given  to  the  defendant ;  and  he  souo-ht 
to  raise  a  defence,  on  the  subsequent  neglect  of  the  vendor.  Eyre,  C. 
J.,  said  the  right  to  sue  on  the  guaranty  attached,  when  the  order  was 
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put  in  a  train  for  execution,  subject  to  its  being  actually  executed  ;  and 
the  right  could  not  be  divested,  even  by  the  wilful  neglect  of  the 
vendor.  As  to  Peel  v.  Tatlock,  it  has  been  impossible  for  me  to 
perceive  that  even  an  intimation  was  intended  of  notice  being  essential. 
The  difficulty  felt  by  Eyre,  C.  J.,  seems  to  have  been,  whether  the 
creditor'  had  not  defrauded  the  guarantor  by  industrious  concealment. 
I  may  then,  I  think,  repeat  with  great  confidence,  that  all  the  cases 
requiring  notice  are  American,  and  depart  from  the  rule  of  the  common 
law.  Douglass  v.  Reynolds  maj'  be  sustained  by  the  dictum  of  C.  J. 
Marshall ;  and  indeed  by  Edmundston  v.  Drake,  5  Pet.,  624,  where  the 
court,  with  that  learned  chief  justice  at  its  head,  carried  the  dictum 
into  a  direct  adjudication.  Ko  English  case  is  claimed  by  Mr.  Justice 
Story,  in  anj'  of  his  decisions,  as  sustaining  tlie  doctrine  ia  the  least. 
C.  J.  Marshall  does  not  even  cite  one,  in  his  opinions. 

"  The  short  answer  which  the  English  cases,  decided  long  before  our 
revolution,  furnish,  is,  that  the  guarantor,  by  inquiring  of  his  principal, 
with  whom  be  is  Jpresumed  to  be  on  intimate  terms,  may  inform  himself 
perfectly',  whether  the  guaranty  were  accepted,  the  conditions  fulfilled, 
and  payment  made.  M'here  that  can  be  done,  the  cases  all  bold  that 
notice  is  not  necessar}',  even  as  preliminary  to  the  bringing  of  an  action, 
much  less  to  found  a  right  of  action.  The  onl3'  exception  is  the  well- 
known  one  of  collateral  parties  to  bills  of  exchauge  or  promissory  notes. 
Tide  Phillips  v.  Aslling,  2  Taunt.  206." 

This  view  was  sustained  in  Whitney  v.  Groat,  24  Wend.  82,  and 
Smith  V.  Danii,  6  Hill,  543.  In  the  latter  case  the  guaranty  was  for  a 
limited  amount,  and  of  a  sale  to  be  efi'ected  on  a  specified  credit,  while 
in  the  former  it  amounted  to  a  broad  undertaking  to  be  answerable 
for  all  that  might  be  sold  to  the  party,  in  whose  behalf  the  guarantj^ 
was  given.  The  court  held  in  both  instances  that  as  there  was  nothing 
on  the  face  of  the  guaranty  which  required  notice,  it  could  not  be  re- 
quired ;  and  that  the  contract  became  complete  and  the  liability  of  the 
onarantor  under  it  absolute,  as  soon  as  the  goods  were  delivered  to  the 
principal.  These  decisions  were  followed  in- the  Union  Bank  v.  Cosier, 
3  Comstock,  203  ;  and  The  Bank  of  Louisiana  v.  Coster,  1  Sanford, 
563  and  notice  of  the  intention  to  act  under  a  general  letter  of  credit 
held  unnecessary  to  bind  the  party  by  whom  it  was  given. 

In  Caton  v.  Shaw,  2  Har.  &  Gill.  13,  the  defendant  addressed  a  letter 
to  the  plaintiff  in  these  terms  :  "  Mr.  A.  Fenn  tells  me  that  he  is  about 
to  loan  from  you  five  hundred  dollars,  and  wishes  me  to  state  that  I  will 
become  his  eventual  security  for  the  payment ;  this  I  am  willing  to  do, 
as  I  have  found  him  punctual  on  similar  occasions."  The  opinion  of 
the  court  was  delivered  by  Archer,  J.,  who  held  the  following  language  : 
"It  is  said  that  notice  of  acceptance,  and  notice  of  the  extent  of  the 
advances  made  by  the  plaintiffs,  should  have  been  given  to  the  defend- 
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ant ;  and  this  objection  is  groiinclecl  on  the  idea  that  this  is  a  mere 
overture,  or  offer  to  guarantee.  If  it  is  to  be  considered  as  a  guaranty, 
there  is  an  end  of  the  objection.  The  substance  of  the  letter  is  this  : 
'I  will  become  his  eventual  security  for  paj'ment.'  Here  is,  then,  no 
conditional  engagement,  but  a  conclusive  undertaking.  In  Mclver  v. 
Richardson,  the  court  considered  the  paper  there  offered  as  a  proposi- 
tion only  leading  to  a  guaranty.  The  words  do  not  here  import  that 
if  application  were  made  to  him  he  would  guarantee  ;  it  required  no 
intimation  that  it  was  regarded  as  a  guaranty,  for  it  spoke  so  intelli- 
gible a  language  that  it  could  not  be  mistaken  ;  and  it  is  shown  by  the 
evidence  that  it  conveyed  to  the  plaintiff  the  idea  intended,  which  was, 
that  he  would  be  security  for  monej'  loaned  to  the  amount  mentioned 
in  the  letter.''  It  was,  consequentlj'  held  that  the  plaintiff  was  entitled 
to  enforce  the  guaranty,  although  he  had  not  notified  the  defendant  of 
his  intention  to  accept  or  act  under  it,  and  had  limited  the  advances  to 
an  amount  considerably  less  than  that  specified  by  its  terms.  Similar 
decisions  were  made  in  White  y.  Stacker,  1  Sueed,  1C9,  and  Bright  v. 
McKnight,  Id.  158,  where  the  opposite  doctrine  was  said  to  encumber 
a  useful  class  of  instruments,  with  subtle  and  embarrassing  distinc- 
tions, and  to  be  at  variance  with  principle.  The  necessity  for  notice  of 
acceptance  was  also  denied  in  the  Fa7-mers'  and  Mechanics^  Bank  v. 
Kerchival,  2  Michigan,  504;  while  it  was  treated  as  doubtful  in 
Thrasher  v.  Ely,  2  Sniedes  &  Marshall,  141,  and  Williams  v.  Stanton, 
5  Id.  347 ;  and  again  in  Wadsworth  v.  Allen,  8  Grattan,  504 ;  and 
Moore   v.  Holt,  10  Id.  284,  296. 

The  tendency  of  the  more  recent  decisions  is  in  the  same  direction, 
and  towards  discarding  the  rule,  or  limiting  it  by  restrictions.  A 
guarantor  who  agrees  to  be  primarily  answerable,  and  not  merely  in 
case  the  principal  makes  default,  need  not  be  informed  of  the  intention 
to  accept  under  the  guarantee,  as  the  law  is  held  in  Alabama ;  Scott  v. 
Wyeth,  34  Ala.  89  ;  Jolhj  v.  Walker,  26  Id.  90  :  and  in  Scott  v.  Wyeth, 
a  letter  promising  to  be  good  for  any  merchandise  that  might  be  sold 
to  the  bearer,  was  said  to  be  within  this  distinction.  In  Powers  v. 
Bumcratz,  10  Ohio  N.  S,  212,  a  sealed  instrument  reciting  that  B.,  a 
resident  of  Perrj-  county,  Oliio,  was  desirous  of  buj-ing  goods  of  C,  a 
merchant  of  Philadelphia,  and  promising  to  be  responsible  for  any 
purchases  he  might  make  to  an  amount  not  exceeding  twelve  hundred 
dollars,  was  held  to  be  binding  without  notice  of  its  acceptance  by  C, 
or  of  the  sales  made  xmder  it  to  B.,  and  the  court  gave  their  unqualified 
adhesion  to  the  case  of  Douglass  v.  Hoidand,  as  containing  the  rule  of 
the  common  and  commercial  law.  It  was  said  in  like  manner  in  Yancy 
V.  Brown,  3  Sneed,  89,  that  a  request  followed  by  performance  was  a 
contract  under  the  common  law  as  applied  in  Tennessee.  A  letter 
requesting  the  plaintiff  to  sell  goods  to  a  third  person,  and  promising 
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to  be  answerable  for  every  dollar's  worth  the  latter  might  buy,  was 
accordingly  held  to  make  the  writer  responsible  without  notice  of 
acceptance,  or  notice  of  the  amount  actually  sold,  because,  although 
the  contract  remained  open  and  uncertain  until  the  sale  was  made,  the 
guarantor  might  well  obtain  the  necessary  information  from  the 
principal.  And  the  cases  of  Gray  v.  Parker,  8  Gray,  211;  Hatch  v. 
Cohh,  12  Id.  447,  and  Maynard  v.  Morse,  36  Vermont  617,  would  seem 
to  indicate  that  the  courts  of  Vermont  and  Massachusetts  now  concur 
with  those  of  New  York  in  holding  that  when  the  promise  of  the 
guarantor  is  absolute  and  not  a  mere  overture  or  proposition,  notice  is 
not  essential  to  the  validity  of  the  contract. 

The  true  rule  on  a  question  which  has  been  needlessly  complicated, 
was  stated  and  followed  in  Jackson  v.  Yendes,  7  Blackford,  526,  where 
it  was  held  that  a  proposition  for  a  guaranty,  must,  like  every  other 
offer  be  accepted  ;  but,  that  an  absolute  promise  to  pay  for  such  advances 
as  another  shall  make  needs  no  acceptance,  and  will  be  binding  on 
proof  that  the  advances  were  made  in  pursuance  of  the  promise.  The 
same  principle  was  laid  down  in  Powers  v.  Bumcratz,  12  Ohio,  !N.  S. 
273,  286 ;  Paige  v.  Rainer,  8  Graj',  211 ;  Williams  v.  Collins,  2  Law  Re- 
pository, 580,  and  Shewell  v.  Knox,  1  Devereux,  404;  although  the  major- 
ity of  the  court  would  seem  to  have  held,  in  Sheivell  v.  Knox,  that  a 
general  letter  of  credit  addressed  to  all  who  may  choose  to  act  upon 
it,  must  necessarily  be  construed  as  a  mere  offer  or  proposition, 
and  consequentl}'  will  not  be  valid  without  acceptance. 

A  letter  of  credit  may,  however,  be  so  worded  as  to  render  diligence 
in  giving  notice  essential  to  the  right  of  recovery.  For  when  the  re- 
quest is  expressly  or  by  implication,  that  a  loan  shall  be  made  or 
goods  supplied  on  the  credit  of  the  person  who  writes  the  letter,  and 
not  of  him  for  whose  benefit  it  is  made,  the  case  ceases  to  be  one  of 
guarantee  or  suretj-ship,  and  becomes  subject  to  the  rule  that  a  man- 
datory or  agent  must  communicate  all  necessary  information  to  the 
principal ;  and  a  failure  to  perform  this  duty  may  operate  as  a  bar  by 
shifting  the  burden  of  proof,  and  rendering  it  incumbent  on  the  person 
who  makes  the  advance  to  show  that  his  neglect  was  not  prejudicial  to 
the  part}'  on  whose  authority  it  was  made.  If  A.  requests  B.  to 
advance  money  to  C,  and  charge  the  amount  to  him,  C.  is  indebted  to 
A.,  and  A.  to  B.,  but  there  is  no  debt  as  between  B.  and  C,  and  A.  is 
therefore  liable  directly,  and  not  as  a  guarantor.  The  distinction  is 
clearly  stated  in  the  following  passage  from  Mr.  Bell's  Commentaries 
on  the  law  of  Scotland. 

"Letters  of  credit,  strictly  speaking,  are  mandates,  giving  authority 
to  the  person  addressed,  to  pay  money,  or  furnish  goods  on  the  credit 
of  the  writer.  They  are  generally  made  use  of  for  facilitating  the  sup- 
ply of  money  or  goods  required  by  one  going  to  a  distance  or  abroad, 
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and  avoiding  tlie  i-isk  and  trouble  of  caiT3'ing  specie,  or  buying  bills  to 
a  greater  amount  than  maj^  be  required.  The  debt  which  arises  on 
such  a  letter,  in  its  simplest  form,  when  complied  with,  is  between  the 
mandatory  and  mandnnt,  though  it  may  be  so  conceived  as  to  raise  a 
debt  also  against  the  person  who  is  supplied  by  the  mandatory.  1st. 
AVhere  the  letter  is  purchased  with  money  by  the  person  wishing  for 
the  foreign  credit,  or  is  granted  in  consequence  of  a  check  on  his  cash 
account,  or  procured  on  the  credit  of  securities  lodged  with  the  person 
who  grants  it,  or  in  payment  of  money  due  by  him  to  the  paj'ee,  the 
letter  is  in  its  effects  similar  to  a  bill  of  exchange,  drawn  on  the  foreign 
merchant ;  the  payment  of  the  money  by  tlie  person  on  whom  the  letter 
is  granted  raises  a  debt,  or  goes  into  account  between  him  and  the 
writer  of  the  letter,  but  raises  no  debt  to  the  person  who  paj's  on  the 
letter,  against  iiim  to  whom  the  money  is  paid.  2d.  Where  not  so 
purchased,  but  truly  an  accommodation,  and  meant  to  raise  a  debt 
against  the  person  accommodated,  the  engagement  generallj'  is  to  see 
paid  any  advances  made  to  him,  or  to  guarantee  any  draft  accepted,  or 
bill  discounted,  and  the  compliance  with  the  mandate,  in  such  case, 
raises  a  debt,  both  against  the  writer  of  the  letter,  and  against  the 
person  accredited." 

The  subject  has  been  embarrassed  by  considerations  drawn  from 
systems  which  differ  materially  from  our  own.  The  civil  law  agrees 
with  the  moral  or  natural  law,  ia  basing  the  obligation  of  contracts 
on  the  expectation  created  in  the  minds  of  those  with  whom  they 
are  made,  and  consequently  requires  that  this  should  be  made  known 
to  the  promisor,  unless  he  has  waived  or  dispensed  with  such  a  com- 
munication. The  engagement  made  by  one  party  and  the  assent  of 
the  other,  constitute  the  contract  and  give  it  legal,  as  well  as  moral 
efficacy.  Pardcssus,  Droit  Commercial,  Part  2,  tit.  1,  chap.  1,  sec. 
1,  141,  143  ;  Pothier,  part  1,  chap.  1,  art.  1,  §§  1,  2.  The  only  ex- 
ception to  this  rule  is,  where  the  nature  of  the  promise  or  the  circum- 
stances under  which  it  is  made,  render  assent  useless  or  superfluous,  as 
when  a  promise  is  made  for  the  purpose  of  inducing  future  resolve  or 
action,  and  without  any  view  to  an  immediate  response  or  determina- 
tion;  Pothier,  Part  1,  §  2,  art.  1.  Thus  a  promise  to  pay  another  a 
sum  of  money  if  he  will  cut  down  a  tree,  will  be  binding  as  soon  as  the 
tree  is  felled,  without  the  aid  of  a  promise  to  fell  it  or  any  other  proof 
or  expression  of  assent,  than  the  performance  of  the  act  for  which  the 
l^romise  is  conditioned.  Here  what  is  asked  is  not  assent  but  com- 
pliance ;  the  promisee  is  not  required  to  bind  himself  by  an  obligation 
and  might  refuse  to  do  so  if  he  were  ;  and  cannot  assent  until  the  time 
comes  for  actiou  otherwise  than  by  saying  that  he  will  take  the  matter 
into  consideration,  which,  if  said,  would  be  simply  immaterial  and  have 
no  legal  force  or  signification.    We  may  consequently  believe  that  where 


LENT  V.  PADELFORD:  DOUaLASS  V.  BBYNOLDS.  113 

such  promises  are  in  question,  -which  are  ranged,  by  Pothier,  under  a 
separate  head,  as  "  obligations  conditionelles  potestatives,''  the  civil  law 
agrees  with  the  law  of  England,  and  holds  the  contract  perfected  by  the 
performance  of  the  condition.  But,  aside  from  this  exception,  accept- 
ance is  essential  to  the  obligation,  which  is  complete  as  soon  as  the 
promise  is  accepted  and  derives  no  additional  force  from  the  acts  or 
stipulations  of  the  promisee.  No  consideration  is  necessary  to  con- 
stitute an  agreement,  although  it  may  be  defeated  by  a  failure  of  the 
cause  on  or  by  which  it  is  induced  or  founded,  or  by  an  error  or  mis- 
take affecting  the  identity  of  the  subject  matter,  and  -which  prevents 
the  minds  of  the  parties  from  meeting  on  the  same  object.  On  the 
other  hand,  all  engagements  however  solemnly  or  formally  made  or 
accepted,  are  referred  by  the  common  law  to  the  forum  of  conscience, 
unless  they  are  sustained  by  a  sufficient  consideration  to  bring  them 
within  the  scope  of  a  system  which  refuses  compensation  where  there 
has  been  no  actual  loss,  and  makes  the  validity  of  promises  depend, 
not  on  the  assent  of  the  promisee,  but  on  whetlier  he  has  parted  with 
value,  or  incurred  an  obligation  at  the  instance  of  the  other  and  on  the 
faith  of  the  inducement  held  out  by  him.  1  Smith,  Lea.  Cases,  266  ;  Ean7i 
V.  Hughes,  1  Term,  350.  The  consent  or  concurrence  of  the  parties  in 
a  common  purpose  is  essential ;  mere  assent  not  equally  so  ;  and  the 
material  question  is,  whether  the  terms  or  conditions  of  the  promise 
have  been  fulfilled,  and  are  sufficient  to  render  it  legally  binding. 
Hence,  that  which  the  civil  law  makes  the  exception,  here  becomes  the 
rule  ;  every  promise  is  conditional,  and  derives  its  validity  from  the 
fulfilment  of  the  condition,  either  at  the  time,  or  at  a  subsequent 
period.  The  promise  may  be  what  is  commonly  called  an  offer,  that  is 
an  engagement,  to  be  bound  if  the  other  party  will  be  bound  also,  or  it 
maj'  be  in  the  form  of  a  positive  engagement  to  be  bound  absolutely 
upon  and  in  case  of  performance,  wit;hout  exacting  a  reciprocal  promise 
to  perform.  In  either  case,  it  is  substantially  the  same,  and  dejoends 
for  its  force  on  the  acts  or  stipulations  of  the  promisee. 

The  distinction  between  those  promises  which  are  generally  known 
as  offers,  and  those  which  are  commonly  viewed  as  absolute,  is  conse- 
quently nominal  rather  than  real ;  the  only  difference  being  that  the 
latter  undertake  for  performance  if  the  promisee  will  perform,  while 
the  former  require  a  mutual  promise.  Every  parol  contract  will  be 
found  on  examination  to  consist  either  of  two  conditional  propositions 
or  offers,  which  together  constitute  an  unconditional  agreement,  or  in  a 
conditional  promise,  which  has  become  absolute  by  the  performance  of 
the  condition.  Thus,  a  contract  of  sale  grows  out  of  an  offer  to  buy,  if 
the  vendor  will  sell,  and  an  offer  to  sell,  if  the  vendee  will  buy ;  the  con- 
dition on  one  side  being  payment  or  a  promise  to  paj',  and  on  the 
other  a  transfer  of  the  right  of  property  or  a  promise  to  transfer  it, 
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each  of  these  engagements  satisfying  the  requisitions  of  the  other,  and 
both  together  forming  au  absolute  agreement.  See  Corson  v.  Malmvy, 
]  3  Wright,  88,  89.  And  on  recurring  to  the  classification  adopted  by 
the  earlier  pleaders,  by  whom  declarations  in  assumpsit  were  reduced 
to  form  and  method,  we  shall  find  express  contracts  arranged  under  the 
two  heads  of  promises  in  consideration  of  promises,  and  promises  in 
consideration  of  acts,  the  one  stipulating  for  performance,  the  other 
for  an  engagement  to  perform,  but  both  conditional  and  depending  for 
validity  on  the  fulfilment  of  the  condition.  The  action  of  assumpsit 
is,  in  fact,  the  earliest  application  of  the  wise  and  salutary  principle, 
which,  under  the  name  of  equitable  estoppel  binds  men,  not  by  what 
they  say  or  declare,  but  by  what  others  do  or  promise  on  the  faith  of 
their  declarations  ;  and  hence  the  right  of  suit  devolved  at  common 
law,  not  on  him  to  whom  the  promise  was  made,  but  on  him  who  acted 
on  the  faith  of  the  promise.  Edmunchton  v.  Penny,  1  Barr,  394  ;  Croxu 
V.  Rogers,  1  Strange,  592  ;  Rice  v.  Ashley,  32  Conn.  297,  304  ;  Slew- 
art  v.  The  Trustees  of  Hamilton  College,  1  Denio,  403  ;  Warren  v. 
Blatchelder,  15  N.  Hamp.  12"? ;  Notes  to  Bepeau  v.  Waddingtnn  (post). 
Accordingly,  while  the  precedents  which  embody  the  science  of  plead- 
ing are  precise  in  stating  the  request  of  one  party  and  the  fulfil- 
ment of  it  by  the  other,  they  contain  nothing  to  indicate  that  the 
assent  of  the  promisee  must  be  made  known  or  communicated  to  the 
promisor  otherwise  than  by  doing  what  he  required.  Pleading  has  al- 
ways been  regarded  as  the  best  test  and  criterion  of  legal  principles, 
and  that  which  need  not  be  set  forth  in  declaring  is  seldom  requisite 
in  proof 

It  is  therefore  obvious,  that  the  civil  and  common  law  differ  in 
some  important  particulars,  which  must  be  kept  in  view  in  reason- 
ing from  one  to  the  other.  Mutual  assent,  is  the  one  and  all-sufflcient 
requisite  under  the  civil  law,  which  will  of  itself  convert  a  promise 
into  a  contract ;  while  engagements  derive  their  force  at  common  law, 
not  from  the  assent  or  acceptance  of  those  with  whom  they  are  made, 
but  from  the  injustice  of  allowing  those  who  make  them  to  violate 
stipulations  on  which  others  have  relied  ;  and  hence  no  promise  can  be 
valid,  unless  it  induces  some  act  or  forbearance,  or  some  engagement 
to  do  or  forbear,  which  must,  moreover  be  an  exact  fulfilment  of  the 
terms  or  conditions  prescribed  by  the  promisor.  The  former  sj'stem 
holds  every  promise  binding,  which  has  been  expresslj'  or  impliedly 
accepted  by  the  promisee,  but  the  latter  requires  first  a  promise,  next 
that  something  shall  be  required  in  return  by  the  promisor,  and 
finally,  fulfilment  or  compliance  on  the  part  of  the  promisee.  And 
while  a  condition  is  a  mere  accident  under  the  civil  law,  which  may 
defeat  the  contract  if  broken,  but  gives  no  additional  force  when  per- 
ormed,    it   is  essentially  necessary   under  the   common    law  as    the 
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connecting  link  between  the  engagement  of  the  i)romisor  and  tlie  acts 
01'  stipulations  of  the  promisee,  without  which,  the  one  could  not  serve 
as  consideration  for  the  support  of  the  other.  Hence,  while  condi- 
tional promises  form  but  one  subdivision  in  the  civil  law,  they  are  the 
only  engagements  known  to  the  common  law,  under  which  every 
promise  unaccompanied  with  a  condition  must  necessarily  be  desti- 
tute of  a  consideration,  and  invalid,  unless  sustained  by  a  seal. 

Accordingly,  a  contract  which  is  required  by  statute  to  be  in  writing, 
must  necessarily  fail,  unless  the  instrument  discloses  some  condition 
on  the  performance  of  which  the  promisor  agrees  to  be  answerable  ; 
Wain  V.  Walters,  5  East,  10;  1st  Smith's  Leading  Cases,  460;  C> 
Am.  edition.  On  the  other  hand,  if  this  appears  in  the  written  note 
or  memorandum,  it  need  not  show  that  the  promise  was  accepted,  whicli 
may  be  proved  if  requisite  by  extrinsic  evidence.  Stadt  v.  Lixle,  9 
East,  348  ;  Moore  v.  Campbell,  10  Exchequer,  323  ;  Powers  v.  Ellis, 
5  Ellis  &  Bl.  511.  These  authorities  establish,  first,  that  an  absolute 
promise  is  void  at  common  law,  and,  next,  that  assent  is  not  essential 
to  the  obligation  of  the  contract,  except  in  so  far  as  it  is  necessarily 
implied  in  the  fulfilment  of  the  terms  or  conditions  prescribed  by  the 
promisor.  When  no  such  condition  exists,  or  where  it  does  not  appear 
with  certainty  the  contract  is  invalid,  and  will  not  be  rendered  binding 
by  the  assent  or  acceptance  of  the  promisee,  or  even  by  proof  that  he 
did  something  which  may,  but  is  not  shown  to  have  been,  what  the 
promisor  desired.  Semple  v.  Peek,  1  Excheq.  14 ;  Oldershaw  v. 
King,  2  Hurlstone  &  Norman,  399,  406,  517  ;  Crofts  v.  BraU,  11  C.  B. 
1Y2  ;  Mecorney  v.  Stanley,  8  Gushing,  85.  For  as  the  binding  force  of 
an  agreement  is  derived,  not  so  much  from  the  engagement  made  on 
one  side,  as  from  the  equivalent  to  be  given  on  the  other,  this  must 
appear  with  as  much  clearness  as  the  promise.  It  will  not  be  enough 
that  the  plaintiff  did  or  refrained  from  doing  some  act  in  consequence 
of  the  undertaking  of  the  defendant,  unless  his  act  was  at  the  special 
instance  and  request  of  the  defendant,  and  the  very  thing  for  which  the 
latter  stipulated.  Johnson  v.  Deas,  4  Johnson,  »4  ;  Elsie  v.  Gatewood,  5 
Term,  143. 

Promissory  notes  and  bills  of  exchange  are,  seemingly,  an  exception  to 
these  principles,  because  a  consideration  will  be  presumed  until  the 
contraiy  is  proved;  but  it  is  well  settled,  that  if  this  presumption  is 
rebutted,  the  contract  will  be  invalid,  and  the  distinction  is  consequent!}' 
one  of  evidence  and  not  of  principle.  Swain  v.  Eltlinrj,  8  Casey,  4SG  ; 
Pearson  v.  Pearson,  8  Johnson,  26  ;  Ten  Eyck  v.  Van  Horn,  Id.  120  ; 
Thundery.  Cox,  18  Id.  145;  Gopp  v.  Sawyer,  10  N.  Hamp.  477; 
Fletcher  v.  Dinsmore,  4  Mass.  392;  Parrish  v.  Stone,  14  Pick.  198; 
Phelps  V.  Power,  23  N.  Y.  69. 

The  rule  that  notice  must  be  given  of  the  advances  under  a  coutinu- 
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ing  guarantee  (ante,  47),  was  said  in  Wildes  v.  Savage,  1  Story,  22  (ante, 
68),  to  be  inapplicable  where  the  credit  is  defined  beforehand  by  the 
guarantor.  The  reason  given  for  this  decision,  that  if  information  was 
desired  it  might  be  obtained  from  the  principal,  would  be  equally  good 
for  laying  the  rule  aside ;  and  the  law  was  so  held  in  Lowe  v.  Beckwith, 
U  J5.  Monroe,  184,  190,  where  the  court  deferred  to  the  authority  of 
Douglass  v.  Reynolds,  by  requiring  notice  of  acceptance ;  but  said 
that  when  the  obligation  of  the  contract  is  completed  by  mutual 
assent,  the  guarantor  must  ascertain  the  nature  and  extent  of  the 
advances  under  it  at  his  peril.  And  a  similar  view  was  taken  in 
Douglass  v.  Howland;  The  Union  Bank  v.  Coster,  3  Comstock,  203; 
Noyes  V.  Nichols,  28  Vt.  160;  Bowers  v.  Bumcralz,  12  Ohio,  K  S. ; 
and  Gah.usack  v.  Samini,  29  Ala.  288. 

All  the  cases  agree  that  it  is  sufficient  to  give  notice  of  the  advances 
made  under  a  guarantee,  within  a  reasonable  time,  which  must  be  left 
as  a  question  of  fact  to  the  jury,  under  the  instructions  of  the  court. 
Louisville  Mamifacluring  Company  v.  Welsh,  10  Howard,  461;  Lowe 
V.  Beckwith;  although  a  long  and  unexplained  delay  is  presumably 
unreasonable,  and  prima  facie  sufficient  to  discharge  the  guarantor. 
The  weight  of  authority,  however,  seems  to  be  that  proof  that  the 
principal  was  insolvent  when  the  advances  were  made,  or  became  so 
immediately  afterwards,  will  excuse  the  want  of  notice,  b}'  showing 
that  it  was  not  injurious  to  the  guarantor.  The  Louisville  Manufac- 
turing Company  v.  Welsh ;  Massey  v.  Eayner,  22  Pick.  223  ;  Vinal 
V.  Richardson,  13  Allen,  521,  526.  If,  however,  notice  is  requisite  to 
give  certainty  to  the  contract,  it  is  an  indispensable  prerequisite  and 
must  be  given  before  action  brought:  and  the  point  was  so  held  in 
Babcock  v.  Bryant,  12  Pick.  133;  and   I'inal  v.  Richardson. 

We  have  seen  that  according  to  Douglass  v.  Reynolds,  the  creditor 
must  not  onlj'  give  notice  that  he  accepts  the  guarantee,  and  of  the 
advances  made  under  it  to  the  principal,  but  demand  paj'ment  from  the 
latter  when  the  debt  matures,  and  inform  the  guarantor  that  it  is  not 
paid  (ante,  48);  Verder  v  Ellsworth,  15  Ind.  134;  Spence  v.  Garter, 
4  Jones,  287.  This  was  said  to  be  an  essential  requisite  whenever  one 
man  made  himself  answerable  for  the  contract  of  another.  It  is,  how- 
ever, like  the  whole  doctrine  of  Douglass  v.  Reynolds,  at  variance  with 
the  J'ule  of  the  common  law  as  established  in  England,  and  the  best 
considered  decisions  in  the  United  States.  Wplton  v.  Mascall,  13  M. 
&  W.  52  ;  Douglass  v.  Hoioland,  24  Wend.  55  ;  Vinal  v.  Richardson,  13 
Allen,  526.  The  principle  is  so  obvious,  that  it  should  never  have 
made  a  subject  for  doubt.  If  a  man  undertakes  that  another  shall  do 
an  act  of  any  kind,  as  for  instance,  that  he  will  pay  a  sum  certain,  or 
go  to  Piome,  the  promise  is  broken  if  the  act  be  not  performed.  This 
is  equallj'  true,  whether  the  third  person  is  or  is  not  under  a  collateral 
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obligation.  If  A.  agrees  that  B.  shall  keep  his  agreement,  a  failure  of 
performance  on  the  part  of  B.  is  ipso  facto,  a  breach  on  the  part  of  A., 
and  any  proof  which  would  sustain  an  action  against  the  former,  will 
be  equally  good  against  the  latter.  Walton  v.  Ifascall ;  Vinal  v. 
Bichardson.  When,  therefore,  a  demand  is  not  requisite  to  charge  the 
principal,  it  cannot  be  requisite  as  it  regards  the  guarantor.  The  error 
seems  to  have  arisen  from  regarding  a  promise  that  another  shall  pay 
what  he  owes,  as  less  absolute  than  a  promise  to  pay  it  for  him.  The 
liability  is  contingent  in  both  cases  on  the  non-payment  of  the  debt, 
but  there  is  nothing  contingent  in  the  obligation,  which  is  in  the  latter 
case  to  make  the  payment,  and  in  the  former,  to  see  that  it  is  made. 
The  doctrine  that  notice  of  the  default  of  the  principal  must  be  given 
before  proceeding  against  the  guarantor,  seems  to  be  equally  untenable. 
It  is  no  doubt  true  that  the  liability  imposed  by  a  guarantj'  depends 
on  a  contingency  which  must  be  known  to  the  creditor,  and  may  be  un- 
known to  the  guarantor.  But  it  is  equally  true  that  the  latter  should 
follow  up  the  principal,  and  see  that  the  engagement  made  on  his  be- 
half is  fulfilled ;  and  there  is  no  obligation  to  give  notice  of  that  which 
the  party  can  ascertain  for  himself  (ante,  37).  Although  the  liability'  of 
the  defendant  in  Douglass  v.  Reynolds  did  not  arise,  until  the  party  pri- 
marily answerable  made  default;  yet  that  event  was  not  exclusively 
within  the  knowledge  of  the  plaintiffs  or  dependant  on  their  choice;  on 
the  contrary,  it  depended  on  the  action  of  a  third  person,  and  was  one 
of  those  contingencies  which  every  man  who  enters  into  an  engagement 
must  notice  for  himself.  The  argument  on  this  head  becomes  stronger 
if  we  reflect  that  the  creditor  is,  agreeably  to  the  decision  of  the 
court,  bound  to  acquaint  the  guarantor  with  the  amount  advanced  and 
the  time  when  it  was  to  be  repaid,  because  when  this  is  done,  all  uncer- 
tainty is  removed,  and  it  becomes  the  duty  of  the  guarantor  to  pay  at 
the  day  if  the  principal  does  not.  If  this  obligation  is  not  fulfilled  the 
breach  is  complete,  and  the  party  injured  by  it  should  not  be  required 
to  go  through  the  form  of  making  a  demand  and  giving  notice. 

It  is  well  established  that  a  man  who  undertakes  for  performance 
by  another,  is  as  much  bound  to  exact  diligence  as  if  the  obligation 
■was  primarily  his  own,  and  must  see  that  the  act  is  done.  The 
'question  arose  in  Mounsey  v.  Drake,  10  Johnson,  27,  on  a  bond  con- 
ditioned that  one  Tuttle  should  surrender  himself  to  the  sheriff  on  a 
day  certain.  The  court  held  that  it  was  for  the  defendants  to  prove 
that  the  condition  was  fulfilled,  and  that  they  could  not  escape  from 
liability  by  showing  that  Tuttle  had  done  all  that  he  could  to  perform 
the  contract,  and  that  the  neglect  la}'  with  the  sheriff.  "  The  condition 
of  the  bond,  required  the  performance  of  an  act  not  to  be  mistaken  or 
misunderstood,  and  the  defendants  were  bound,  at  their  peril,  to  see 
that  the  sheriff  took  or  received  Tuttle  into  custody,  as  a  prisoner  in 
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the  suit.  The  plaintiff  was  not  to  do  any  act  to  facilitate  the  surrender. 
No  precedent  act  was  required  on  his  part,  and  it  was  no  excuse  for  the 
non-performance  of  the  condition,  that  the  plaintiff  might,  and  did  not, 
issue  an  execution  to  the  sheriff,  or  that  the  sheriff  might  and  did  not 
or  would  not,  take  or  receive  Tuttle  into  custody.  It  is  not  sufficient 
for  the  defendants  to  show  that  Tuttle  had  even  done  all  in  his  power. 
A  performance  must  be  sliown,  unless  prevented  by  the  act  of  God,  or 
by  the  law  of  the  land,  or  by  the  act  of  the  obligee  himself.  Lord 
Coke  saj's,  that  if  A.  undertake  to  enfeoff  B.,  he  is  bound  to  prevail  on 
B.  to  accept  livery  of  seisin.  So  if  A.  covenant  that  B.  shall  resign 
his  living  at  a  particular  time,  the  covenant  is  forfeited,  though  the 
bishop  will  not  accept  the  resignation.  Thus,  in  the'case  of  Eeskeih 
V.  07~a,y,  Sa3'er,  185,  the  condition  of  the  bond  was,  that  the  obligor 
should  deliver  up  a  vicarage  into  the  hands  of  the  proper  ordinary,  and 
it  was  held  to  be  no  excuse  for  the  non-perfoi'mance  of  the  condition, 
that  the  obligor  had  offered  to  resign  and  deliver  up  the  vicarage,  and 
that  the  bishop  had  refused  to  accept  the  resignation.  The  bishop 
was  a  stranger  to  the  obligee,  and,  therefore,  as  Sir  Dudlej^  Ryder 
observed,  it  was  incumbent  upon  the  obligor  to  procure  his  acceptance  ; 
for  if  an  obligor  undertake,  for  the  act  of  a  third  person,  who  is  a 
stranger  to  the  obligee,  it  is  incumbent  upon  the  obligor  to  procure  the 
act  to  be  done,  unless  at  the  time  of  entering  into  the  bond  there  was 
an  impossibility  of  doing  the  act,  or  the  doing  of  it  has  since  become 
impossible  by  the  act  of  God,  or  of  the  law.'' 

The  principle  is  the  same  where  the  party  for  whom  the  defendant 
binds  himself  is  also  bound.  In  Allen  v.  Rightmere,  20  Johnson,  365, 
the  suit  was  brought  on  a  guaranty  of  a  promissorj'  note,  and  it  was 
alleged  that  the  plaintiff  should  have  made  a  demand  and  given  notice 
before  proceeding  against  the  guarantor. 

But  this  objection  was  overruled  by  Spencer,  Chief  Justice,  who 
said  that  "Proof  of  demand,  and  notice  of  non-payment,  were  not 
necessary.  The  defendant's  engagement  is,  in  effect,  that  Toan  should 
pay  the  note,  or  that  he  would  pay  it.  It  is  the  duty  of  the  debtor  to 
seek  the  creditor,  and  pay  his  debt  on  the  very  day  it  becomes  due. 
As  regards  the  maker  of  the  note,  and  to  render  him  liable,  no  demand 
is  necessarj'.  A  demand  of  payment  is  necessary  only  to  fix  an  en-' 
dorser  or  a  surety,  whose  undertaking  is  conditional.  An  endorser 
does  not  absolutely  engage  to  pay.  It  is  a  conditional  undertaking  to 
pay,  if  the  maker  of  the  note  does  not,  upon  being  required  to  do  so 
where  the  note  falls  due,  and  upon  the  further  condition,  that  the 
endorser  shall  be  notified  of  such  default.  The  defendant  insists  that 
he  stands  in  the  situation  of  an  endorser  merely;  but,  such  is  not  the 
fact.     The  undertaking  here  is  not  conditional ;  it  is  absolute  that  the 


LENT  V.  PADELFOED:  DOUGLASS  V.  KBYNOLDS.  119 

maker  shall  pay  the  note  Tvhen  due,  or  that  the  defendant  will  himself 
pay  it." 

This  decision  was  followed  in  Douglass  v.  Howland,  24  Wend.  55, 
where  the  instrument  was  under  seal,  and  again  in  The  Union  Bank 
V.  Coster,  3  Comstock,  203,  in  a  case  arising  on  a  simple  contract.  It 
is  also  sustained  by  the  cases  of  Hammond  v.  Gilmore^s  Adm'7's,  14 
Conn.  479,  (ante,  61)  ;  Bushnell  v.  Church,  15  Id.  406,  590,  and  Woolley 
V.  Sergeant,  8  Halstead,  362,  and  notice  said  to  be  only  requisite 
where  the  instrument  guarantied  is  negotiable,  and  exact  diligence 
enforced  by  the  commercial  law  (post,  124).  A  similar  decision  was 
made  in  The  Bank  v.  Hammond,  1  Eichardson,  281,  where  a  guaranty 
of  a  bond  was  held  to  import  a  positive  engagement  to  pay  it  if  the 
obligor  did  not,  and  to  render  the  guarantor  liable  as  soon  as  the  con- 
dition of  the  bond  was  broken,  without  a  demand  on  the  obligor, 
or  notice  of  his  default.  And  the  numerous  instances,  in  which  demand 
and  notice  have  been  held  unnecessary,  under  guaranties  of  bills  of 
exchange  and  promissory  notes  (post)  applj',  a  fortiori,  where  negoti- 
able instruments  are  not  in  question,  and  where  there  is  less  occasion 
for  the  punctuality,  which  is  one  of  the  characteristics  of  the  mercantile 
law.  The  diflference  which  has  been  supposed  to  exist  between  pros- 
pective guaranties,  and  guaranties  of  existing  obligations,  ( The  Louis- 
ville Man.  Co.  V.  Welch,  10  Howard,  461,)  ceases  when  the  latter  have 
been  reduced  to  certainty  by  notice  of  acceptance  and  of  the  nature 
and  extent  of  the  advances  made  under  them,  and,  therefore,  cannot 
serve  to  reconcile  the  case  of  Allen  v.  Rightmere  with  that  of  Douglass 
V.  Beynolds.  Nor  is  it  practicable  to  distinguish  between  commercial 
transactions,  and  those  of  common  life,  and  dispense  with  notice  in  the 
one  while  requiring  it  in  the  other.  The  law  was  so  held  in  the  Union 
Bank  v.  Coster,  with  reference  to  a  letter  of  credit,  and  again  in  Train 
V.  Jones,  11  Vermont,  444,  where  the  question  arose  on  the  following 
instrument:  "Messrs.  Train  &  Co.: — If  Mr.  Augustus  Jones  shall 
make  a  contract  for  four  or  five  hundred  dollars'  worth^of  hides,  I  will 
stand  responsible  for  any  contract  said  Augustus  Jones,  or  his  agent, 
shall  make."  The  opinion  of  the  court  was  delivered  by  Redfield,  J., 
who  held  the  following  language  :  "  From  all  the  cases,  this  rule  is,  we 
think,  fairly  deducible.  An  absolute  guaranty,  that  the  debt  of  a  third 
person  shall  be  paid,  or  that  he  shall  pay  it,  imposes  the  same  obliga- 
tion upon  the  guarantor.  In  either  case,  it  is  an  absolute  guaranty 
of  the  sum  stipulated,  and  the  creditor  is  not  bound  to  use  diligence, 
or  to  gi^■e  notice  of  non-paj^ment.  But  where  the  guaranty  is,  that  the 
creditor  liimself  shall  be  able  to  collect  the  debt  of  some  third  person, 
there  it  is  incumbent  upon  the  creditor  to  use  due  diligence,  and  to 
crive  reasonable  notice  of  non-payment.  Foster  v.  Barney,  8  Ver.  R. 
60  ;  Russell  v.  Buck,  11  Id.  166.     This  is  in  accordance  with  the  long 
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established  rule  of  the  common  law.  If  I  undertake  for  the  act  of  a 
third  person,  I  am  not  entitled  to  notice  of  his  default  before  suit 
brought.  But  if  I  undertake  directly  for  your  act  or  success,  I  am 
entitled  to  notice  of  your  failure  ;  for  this  is  a  fact  peculiarly  within 
your  knowledge.  This  point  is  virtually  decided  in  Knapp  v.  Parker, 
6  Vermont,  R.  642."  This  view  is  sustained  by  the  English  authori- 
ties, and  the  best  considered  decisions  in  the  United  States.  Smith  v. 
Ide,  8  Vermont,  296 ;  'Duval  v.  Trask,  12  Mass.  194  ;  Peck  v.  Barney, 
13  Vermont,  93  ;  Noyes  v.  Nichols,  2  Williams,  159. 

It  results  from  these  authorities,  which  accord  with  the  uniform 
course  of  decision  in  England,  that  when  a  demand  is  not  requisite  to 
complete  the  breach  as  it  regards  the  principal,  it  will  be  equally 
unnecessar}',  as  against  everyone  who  having  promised  absolutely  that 
the  contract  shall  be  fulfilled,  is  in  default  if  the  appointed  time 
goes  by  without  performance.  Walton  v.  Mascall,  13  M.  &  W.  452 ; 
Vinal  V.  Bichardson,  3  Allen,  32.  If,  said  Wells,  J.,  in  Vinal  v.  Bich- 
ardson,  the  guarantee,  be  for  the  specilic  performance  of  an  act  by 
another,  and  be  absolute  in  terms,  whatever  is  sufficient  to  show 
default  in  that  other,  will  ordinarily  show  a  breach  of  the  contract  of 
guaranty. 

The  principle  is  the  same  when  the  guarantor  agrees  to  pay  if  the 
principal  does  not,  because  the  obligation  accrues  as  soon  as  the  debtor 
makes  default,  and  may  be  enforced  at  once  by  suit.  For  although 
such  a  contract  is,  as  indeed  every  guarantee  must  be,  collateral ;  it  be- 
comes absolute  when  the  contingency  occurs,  and  notice  need  not  be 
given  because  the  event  is  one  which  the  guarantor  may  ascertain 
from  the  person  for  whom  he  agrees  to  be  answerable.  Grant  v. 
Sotchkiss,  26  Barb,  63 ;  Young  v.  Brown,  3  Sneed,  86.  It  was  said 
accordingly,  in  Grant  v.  Sotchkiss,  that  a  promise  that  another  shall 
fulfil  an  engagement  which  he  has  made,  is  not  less  absolute  for  being 
collateral  to  the  contract  of  the  principal,  and  may  be  enforced  with- 
out a  demand  on  him,  or  notice  to  the  guarantor,  although  the  rule 
ipay  be  different  where  the  guarantee  is  to  indemnify  the  creditor 
against  loss,  or  that  the  assets  of  the  principal  shall  be  adequate  to 
pay  the  debt. 

The  law  was  so  held  in  Lowe  v.  Beckwith,  14  B.  Monroe,  184,  and 
demand  and  notice  said  to  form  no  part  of  the  duty  of  the  creditor, 
even  when  the  question  arises  on  a  commercial  guarantee  or  letter  of 
credit.  And  this  would  now  seem  to  be  the  well  settled  doctrine  in 
New  Hampshire,  Vermont,  Connecticut,  New  Jersey,  South  Carolina, 
Alabama  and  Mississippi,  whenever  the  guarantee  is  so  worded  as  to 
bind  the  guarantor  to  or  for  the  performance  of  an  act  at  a  day  certain, 
although  agreements  properly  within  this  rule  are  not  unfrequently 
taken  out  of  it  by  construing  them  as  being   not  that  the  contract 
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shall  be  performed  according  to  its  terms,  but  to  indemnify  the  credi- 
tor, if  the  principal  makes  default.  McDougal  v.  Galef,  34,  N.  Hamp. 
5T3  ;  Beebe  v.  Dudley,  6  Foster,  49 ;  Donley  v.  Camp,  22  Ala.  659  ; 
Thrasher  v.  Ely,  3  Smedes  &  Marshall,  189 ;  Eedfield  v.  Haight,  27 
Conn.  31 ;  Bashford  v.  Shaw,  4  Ohio,  N.  S.,  268  ;  Noyes  v.  Nichols,  2 
Williams,  159. 

The  rule  originally  laid  down  in  Douglass  v.  Reynolds  (ante,  48),  was 
qualified,  if  not  abandoned  when  the  case  was  again  brought  before  the 
court,  and  demand  and  notice  said  to  be  duties  of  imperfect  obligation, 
which  might  be  omitted  when  their  fulfilment  could  lead  to  no  good 
result.  A  failure  in  either  respect  would  not  discharge  the  guarantor, 
unless  it  was  shown  to  be  injurious,  and  then  only  to  the  extent  of  the 
damage  sustained.  A  demand  upon  any  insolvent  was  a  useless  cere- 
mony, which  the  law  would  not  enforce.  Warrington  v.  Furhor,  8 
East,  242,  245.  The  court  below  had,  therefore,  erred  in  refusing  to 
instruct  the  jury  that  if  the  principal  was  insolvent  when  the  debt 
matured,  it  was  not  necessary  to  make  a  demand  upon  him  and 
acquaint  the  guarantor  with  his  default  (ante,  56). 

This  opinion  is  in  marked  contrast  with  the  former  judgment  of  the 
court.  Demand  and  notice  were  there  held  to  be  conditions  precedent 
without  which  there  could  be  no  right  of  suit.  It  was  Said  that  by  the 
very  terms  of  the  guarantee,  as  well  as  by  the  general  principles  of 
law,  guarantors  were  only  collaterally  liable,  upon  the  failure  of  the 
principal  to  paj'  the  debt.  A  demand  upon  him  and  a  default  upon 
his  part  were  indispensable  to  constitute  a  casus  foederis.  This  con- 
clusion would  be  undeniable  if  it  were  true  that  a  man  who  makes  an 
engagement  may  lie  by  until  he  is  summoned  to  fulfil  it.  But  this  can- 
not be  conceded  either  as  a  general  proposition,  or  in  the  connection 
in  which  it  was  applied.  A  debtor  is  bound  to  seek  out  and  pay  his 
creditor,  whether  the  debt  is  payable  generally  or  at  a  day  certain. 
And  as  a  demand  is  not  necessary  to  put  him  in  default,  so  it  should 
not  be  essential  to  a  recovery  against  a  third  person  who  is  liable 
collaterally  for  the  payment  of  the  debt. 

The  rule,  as  finally  established  in  the  courts  of  the  United  States,  is 
"  That  the  liability  of  the  guarantor  will  continue,  unless  he  can  show 
that  he  had  sustained  some  prejudice  by  the  want  of  notice  of  a 
demand  on  the  debtor  and  his  non-payment,  and  that  if  he  has  sus- 
tained any  damage,  he  will  be  discharged  only  to  the  amount  of  that 
damage."     Wildes  v.  Savage,  1  Story,  22  (ante,  88). 

To  render  a  failure  to  make  a  demand  or  give  notice  of  the  default, 
a  defence,  it  must  consequentlj''  appear  presumptively  or  through  some 
SuflScient  means  of  proof  to  have  been  injurious  to  the  guarantor. 
As  thus  modified  the  rule  may  not  be  inconsistent  with  principle,  if 
limited  to  cases  where  the  guarantee  is  of  a  bill  or  note,  because  the 
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holder  of  such  instruments  is  under  an  obligation  to  pursue  the  regular 
course  of  business,  and  may  be  held  responsible  for  the  consequences 
if  he  does  not.     It  is   Tvell  settled,  that  a  creditor  who  takes    a   note 
or  bill  for  a  debt,   must   present   it  to  the  maker  or  acceptor  and 
give   the   debtor   notice    of    dishonor   if    he    means   to   preserve   bis 
remedy  against  the   latter.     Camidge   v.    AUenby,   6    B.    &    C.  373 ; 
Chamberlyn   v.  Didarive,  2  "Wilson,  353  ;    Turner   v.  Stones,   1    D.    & 
Lowndes,   131 ;  Price   v.   Price,  16  M.  &   W.  345  ;   Dayton  v.  Trull, 
23  AVend.  345;  Douglass  v.  Sowland,  1  Peters,  38  (ante,  49);  Xotes 
to  Toby  V.  Barber  (post)  ;  and  if  this  be  true  as  it  regards  the  princi- 
pal, it  must  equally  be  so  with  reference  to  a  third  person,  who  has 
made  himself  answerable  as  a  surety  or  guarantor.     For  as  the  note 
is,  under  these  circumstances  a  security,  and  the  debt  will  revive  if 
it  is  not  paid,  the  guarantor  may  reasonably  require  the  creditor  to 
use   the   accustomed   means    of    obtaining   payment   of  such   instru- 
ments, and  inform  him  if  they  fail.     The  statute  3  &  4  Anne,  chap.  9, 
sec.  T,  which  would  seem  to  be  merely  declaratory  of  the  commercial, 
as  embodied  in  the  common  law,  is  express,  that  the  delivery  and 
receipt  of  a  negotiable  instrument  on  account  of  a  debt  is  pa3'ment 
unless  the  person  who  receives  it  takes  the  due  course  by  endeavoring 
to  get  the    same  accepted  and  paid.     Price  v.   Price,  16,  M.   &   W. 
232,  241,  and  although  the  statute  is  silent  with  respect  to  notice  it  is 
implied  in  the  obligation  to  make  a  demand.     Such  a  payment  is  con- 
ditional, to  be  absolute  if  the  creditor  does  not  pursue  the  usual  course 
of  business  ;  and  a  failure  to  present  the  instrument  and  give  notice 
that  it  is  dishonored ;  will,  consequently,  be  a  defence  to  a  suit  on  the 
consideration  for  which  it  was  received,  Byles  on  Bills,  230.     The  rule 
is  not,  however,  enforced  with  as  much  strictness  as  in  the  case  of  an 
endorsement,  and  in   Gallagher'^  Exr's  v.  Roberts,  2  W.  C.  C.  R.  191, 
the  omission  of  the  creditor  to  present  a  bill  which  he  had  taken  as 
conditional  payment,  and  inform  the  debtor  that  it  was  dishonored, 
was  held  not  to  preclude  an  action  for  the  recovery  of  the  debt,  because 
the  position  of  the  parties  was  unchanged,  and  there  was  nothing  to 
indicate   that   the  defendant  was    prejudiced   by  the    delay.     Such   a 
defence  will,  however,  stand  good  until  it  is  rebutted,  and  the  burden 
is  on  the  plaintiff  to  show  that  his  laches  were  not  injurious  to  the  de- 
fendant.    Even  when  presentment  is  excused  by  the  insolvency  of  the 
maker  or  acceptor,  it  may  still  be  the  duty  of  the  holder  to  return  or 
tender  the  instrument  to  the  person  from  whom  it  was  received.     Rogers 
V.  Langford,  1  C.  &  M.  637;  Bobson  v.  Oliver,  10  Q.  B.  703;  Woodcock 
V.  Bennett,  1  Cowen,  713;  Dayton  v.  Trull,  23  Wend.  345;   Camidge  v. 
AUenby,  6  B.  &  C.  373.     In  Camidge  v.  AUenby,  the  action  was  assump- 
sit for  goods  sold  and  delivered.    The  sale  took  place  at  York,  on  the  10th 
L>     ecember,  and  during  the  afternoon  of  that  day,  the  purchaser  gave 
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the  plaintiff  four  promissory  notes  in  payment.  It  appeared  in  evidence, 
that  the  makers,  who  were  banl?ers  in  the  neighboring  town  of  Huddes- 
fleld,  stopped  payment  at  11  o'clock  on  the  morning  of  the  day  on 
which  the  notes  were  given,  but  this  circumstance  was  unknown  to 
both  the  parties  in  the  transaction.  The  plaintiff  did  not  circulate  or 
present  the  notes,  nor  did  he  take  any  step  until  the  Itth  of  December, 
when  he  required  the  defendant  to  take  them  back  and  pay  for  the 
goods.  Bayley,  J.,  said  that  the  rule  as  to  a  negotiable  instrument 
taken  in  payment  of  a  pre-existing  debt,  was  that  the  debt  would  be  dis- 
charged, unless  the  creditor  did  all  that  the  law  required,  to  obtain 
payment  of  the  instrument.  The  plaintiff  was  bound  to  circulate  the 
notes  within  a  reasonable  time,  or  present  them  for  payment.  If  pre- 
sentment was  excused  bj'  the  insolvency'  of  the  makers,  it  was  the  duty 
of  the  plaintiff  to  communicate  their  failure  to  the  defendant,  and  that 
the  plaintiff'  would  hold  him  liable  for  the  payment  of  the  notes,  and  it 
would  then  have  been  for  the  defendant  to  consider  whether  he  could  re- 
cover over  against  the  person  from  whom  he  received  them.  The  neglect, 
therefore,  on  the  part  of  the  plaintiff,  was  presumably  injurious  to  the 
defendant,  by  depriving  him  of  a  remedy  which  might  otherwise  have 
been  enforced.  The  case  ot  Rohson  v.  Oliver,  10  Q.  B.  '704,  recognizes 
the  same  principle,  although  it  was  held,  that  where  the  maker  of  a  note 
which  has  been  taken  for  a  debt  is  insolvent,  it  is  not  necessary  to  pre- 
sent it,  and  the  creditor  may  recover,  on  proving  that  he  offered  to  re- 
turn the  note  within  a  reasonable  time.  The  result  of  the  authorities, 
as  a  whole,  would  seem  to  be  in  accordance  with  the  intimation  of  Lord 
Ellenborough,  in  Swinyard  v.  Bowes,  5  M.  &  S.  62,  that  demand  and 
notice  are  (save  as  it  regards  a  drawer  or  endorser)  duties  of  imper- 
fect obligation,  which  may  be  omitted  when  the  circumstances  are  such 
that  no  benefit  can  result  from  their  fulfilment,  although  the  burden  of 
showing  this  rests  on  the  person  who  fails  to  pursue  the  ordinary  course 
of  business,  Sickling  v.  Hardy,  *l  Taunton,  313.  In  Smith  v.  Mercer, 
3  Excheq.  L.  Rei)s.  51,  Brarawell,  Baron,  said,  that  when  a  purchaser 
gives  the  note  of  a  third  person  in  payment  without  endorsing  it,  his 
liability  cannot  be  gi-eater  than  if  he  had  endorsed  the  note,  and  will 
consequently  cease,  unless  the  Instrument  is  presented  when  due,  and 
notice  given  to  him,  it  is  not  paid.  See  Swinyard  v.  Bowes,  5  M.  & 
S.  62  ;  Van  Wart  v.  Woolley,  3  B.  &  0.  439  ;  Van  Wart  v.  Smith,  1 
Wend.  213. 

There  is  more  difficulty  in  determining  the  rights  and  duties  of  the 
parties  where  a  negotiable  instrument  is  transferred  as  collateral  secu- 
rity for  a  debt  and  not  as  a  conditional  payment.  But  demand  and 
notice  would  still  seem  to  be  duties  which  cannot  be  omitted  without 
risk.  The  rule  that  a  creditor  must  take  due  care  of  the  securities 
which  are  placed  in  his  hands  for  the  debt,  and  will  be  responsible  if 
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they  are  lost  or  impaired  through  his  negligence,  Wakeman  v.  Grundy, 
10  Bosworth,  208;  Kennedy  y.  Bossiere,  16  La.  445  ;  Roberts  v.  Thomp- 
son, 14  Ohio,  N.  S.  1  ;  applies  a  fortiori  to  commercial  instruments; 
Nixon  V.  Lyell,  5  Hill,  466;  and  although  a  holder  is  not  bound  to 
sue,  he  should  still  present  the  instrument  at  maturity  and  notify 
the  debtor  if  it  is  not  paid.  McLughan  v.  Bovard,  4  Watts,  308  ; 
Ormsby  V.  Fortune,  16  S.  &  R.  302;  Douglass  v.  Reynolds,  T  Peters, 
113  (ante,  49).  It  will,  however,  be  a  good  answer  to  such  a  defence, 
that  the  laches  of  the  creditor  were  not  injurious;  and  in  Siuinyard 
V.  Boioes,  5  M.  &  S  62,  the  failure  to  present  a  draft  given  for  a  debt 
was  said  to  be  excused  by  proof  that  the  acceptor  was  insolvent  when 
the  instrument  fell  due,  and  became  a  bankrupt  soon  afterwards. 

There  is,  however,  a  material  difference  between  the  transfer  of  a 
note  as  collateral  security  and  in  conditional  payment.  In  the  latter 
case  the  debt  is  suspended,  and  will  not  revive  unless  the  creditor  pur- 
sues the  usual  course  of  business.  The  burden  is  therefore  through- 
out on  him.  When,  however,  a  note  is  given  as  collateral,  the  debt 
subsists  with  all  its  incidents  including  an  immediate  liability  to  suit, 
and  the  debtor  must  prove  paj'ment  or  that  the  creditor  has  been 
guilty  of  negligence  to  his  injury.     Post,  notes  to  Toby  v.  Barber. 

A  guarantor  is  entitled  to  take  advantage*  of  every  defence  that 
could  avail  the  principal,  and  where  the  latter  is  discharged  by  the 
laches  of  the  creditor,  the  guarantee  will  fall  with  the  debt.  Phillips 
V.  Ashling,  2  Taunton,  206.  In  like  manner,  any  neglect  on  the  part  of 
the  creditor,  which  deprives  the  guarantor  of  a  means  of  indemnity 
by  discharging  the  drawers  or  endorsers  of  the  securities  held  for  the 
debt,  will  be  a  defence  to  the  extent  of  the  resulting  injury.  This  re- 
sults from  the  right  of  subrogation  to  the  remedies  of  the  creditor, 
and  the  duty  of  the  creditor  to  keep  them  intact  for  the  benefit  of  the 
guarantor.  Ex  parte  Mure,  1  Coxe,  63  ;  Williams  v.  Price,  1  Simon  & 
Stewart,  581 ;  Beale  v.  The  Bank,  5  Watts,  529  ;  Goodloe  v.  Clay,  C  B. 
Monroe,  236. 

A  guarantor  is  therefore  entitled  to  require  that  notice  shall  be  given 
to  all  the  parties  to  whom  he  could  have  recourse  for  indemnity,  and 
who  will  be  discharged  by  the  want  of  notice.  But  it  does  not  follow 
that  notice  must  be  given  to  the  guarantor,  and  it  is  clearly  not  essen- 
tial under  the  English  decisions,  unless  the  contract  guaranteed  is  a 
negotiable  instrument,  and  the  failure  to  give  it  would  result  in  injurj-, 
which  must  be  shown  by  the  defendant,  and  will  not  be  presumed  by 
the  law.  Vinal  v.  Richardson,  13  Allen,  521.  But  this  conclusion  was 
not  reached  without  some  fluctuation  of  opinion,  and  dicta  may  be 
found  indicating  a  difl'erent  rule.  Morris  v.  Cleasby,  4  M.  &  S.  574  ; 
Illsley  V.  Jones,  12  Gray,  266.  In  Phillips  v.  Astling,  2  Taunton,  206, 
the  principal  was  discharged  by  the  failure  of  the  creditor  to  present 
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a  bill  which  had  been  taken  for  the  debt ;  and  the  discharge  of  the 
guarantor  followed  as  a  necessary  consequence.  But  the  court  seem 
to  have  thought  that  the  guarantor  was  entitled  to  notice  of  dis- 
honor, and  might  rely  on  the  failure  to  give  it  as  a  defence.  In 
Warrington  v.  Furbor,  8  East,  242,  the  plaintiffs,  who  had  guaran- 
teed the  payment  of  goods,  and  were  subsequently  compelled  to  pay 
the  debt,  brought  suit  to  recover  the  amount  from  the  principal. 
It  was  alleged  for  the  defence,  that  the  failure  of  the  creditor  to 
present  the  bill  which  had  been  given  for  the  price,  discharged  the 
guaranty.  The  plaintiffs  were,  therefore,  not  entitled  to  indem- 
nity for  a  payment  which  had  been  made  wrongfully,  without 
legal  cause.  Lord  EUenborough  said,  that  the  strictness  of  proof 
which  would  have  been  essential  in  an  action  on  the  bill,  was  not 
necessary  as  against  a  guarantor,  who  insured  the  solvency  of  the 
principal.  If  the  latter  became  bankrupt,  or  notoriously  insolvent,  it 
was  the  same  as  if  he  were  dead,  and  it  was  nugatory  to  go  through 
the  ceremony  of  making  a  demand.  The  necessity  for  a  demand, 
under  ordinary  circumstances,  was  in  like  manner  conceded  in  Hulhrow 
V.  Wilkins,  1  B.  &  0.  10,  but  said  to  be  excused  by  proof  that  the  maker 
was  insolvent. 

These  decisions  showed  that  the  right  of  a  guarantor  to  notice  is 
qualified,  and  can  only  be  enforced  on  special  grounds.  It  still 
remained  to  determine  on  whom  lay  the  burden  of  averment  and 
proof;  whether  the  defendant  was  bound  to  establish,  or  the  plaintiff 
to  negative  the  existence  of  the  injury  which  constitutes  the  gist 
of  such  a  defence.  In  Hitchcock  v.  Humphrey,  5  M.  &  G.  550, 
the  pleas  to  a  suit  on  a  guaranty  were  that  the  principal  had  ac- 
cepted bills  for  the  debt,  which  were  not  presented,  and  that  notice  of 
nonpayment  had  not  been  given  to  the  guarantor.  Chief  Justice 
Tindal  said :  "  The  question  whether  the  verdict  for  the  defendant  is 
sufficient  to  bar  the  plaintiff's  judgment,  or  whether  they  are  entitled 
to  judgment  non  obstante  veredicto,  turns  on  the  single  point,  whether 
■A  person  who  guaranties  the  payment  of  a  bill  drawn  by  the  vendor 
of  goods  on  the  vendee  for  their  price,  puts  himself  in  the  same  situa- 
tion as  the  drawer  of  a  bill.  Because,  if  so,  then  by  the  law  merchant, 
he  is  entitled  to  insist  that  the  bill  should  be  duly  presented  to  the 
acceptor,  and  that  he  should  have  notice  of  its  dishonor.  But  I  find 
no  case  by  which  a  party  so  guaranteeing  is  put  upon  that  footing.  On 
the  contrary,  Warrington  v.  Furbor  and  Halbrow  v.  WUIcina,  show 
the  true  distinction  between  the  case  of  a  di'awer  and  that  of  a 
party  giving  such  a  guaranty.  The  latter  merely  undertakes  that  the 
acceptor  shall  pay  the  bill ;  and  he  only  can  have  a  right  to  insist  on 
notice  of  dishonor,  when  some  damage  would  result  to  him  from  the 
want  of  it.     No  such  damage  is  suggested  in  these  pleas  ;  and  for  these 
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grounds,  I  am  of  opinion,  that  they  contain  no  answer  to  the  action, 
and  tiaat  tlie  plaintiff  is  entitled  to  judgment  non  obstante  veredicto." 

It  results  from  what  is  here  said,  that  demand  and  notice  are  not 
conditions  precedent  to  be  averred  and  proved  by  the  creditor,  and  that 
the  guarantor  must  show  that  the}'  are  material  to  the  contract,  if  he 
means  to  rely  on  the  want  of  them  as  a  defence.  White  v.  Wood- 
ward, 5  0.  &  B.  810  ;  Vinal  v.  Richardson,  15  Allen,  551  ;  Walton  v. 
Mascall,  13  M.  &  W.  T2. 

It  was  accordingly  held  in  Walton  v.  Mascall,  that  a  plea  to  an 
action  on  a  guarantj'  of  a  note,  that  the  guarantor  did  not  receive  no- 
tice of  dishonor,  is  frivolous,  and  maj'  be  struck  off  on  motion  unless  it 
also  avers  that  he  was  injured  hj  the  omission.  The  case  was  heard 
subsequently  on  a  demurrer  to  a  plea  averring  that  the  note  was  not 
presented  at  maturity  ;  which  raised  the  question  whether  the  declara- 
tion was  defective  for  not  averring  that  a  demand  had  been  made  on  the 
maker.  The  court  were,  however,  of  opinion  with  the  plaintiff  on  both 
points.  "  The  real  question,"  said  Pollock,  C.  B.,  "  under  such  a  plea 
is,  whether  the  averment  of  a  request  to  pay  has  a  different  meaning 
in  a  declaration  against  the  maker  of  a  note,  and  in  a  declaration 
against  a  guarantor  for  the  maker.  It  seems  to  me  that  it  means  the 
same  thing  in  both  cases  ;  it  would  lead  to  much  inconvenience  to  hold 
the  contrary.  Now,  against  the  maker  of  the  note,  that  allegation 
would  be  mere  form,  it  must  be  sufficient  to  saj',  that  he  had  not  paid 
the  sum  of  money  in  the  note  specified,  according  to  the  tenor  and 
effect  thereof  And  if  that  would  be  sufficient  as  against  him,  it  must 
be  equally  so  against  the  guarantor.  The  real  contract  is  that  the 
makers  of  the  note  shall  pay  it,  according  to  its  tenor  and  effect ;  and  it 
is  clear,  they  are  bound  to  find  out  the  holder  and  pay  him  the  amount 
when  the  note  becomes  due.  It  appears  to  me,  therefore,  that  a  pre- 
sentment and  request  are  immaterial ;  and  that  our  judgment  must  be 
for  the  plaintiff." 

This  case,  like  that  of  Sivinyard  v.  Bowes,  5  M.  &  S.  52,  might  at 
first  appear  to  establish  that  the  drawer  or  endorsers  are  the  only 
persons  entitled  to  notice  of  the  dishonor  of  a  bill  or  note.  The  point 
actually  determined  is,  however,  not  that  the  want  of  notice  is  necessarily 
immaterial,  but  that  it  will  be  so  until  the  contrary  is  made  to  appear. 
Every  one  who  is  responsible  for  the  payment  of  a  debt  is  entitled  to 
require  that  the  negotiable  securities  held  for  it  shall  be  duly  presented, 
and  information  given  if  they  are  not  paid.  Vinal  v.  Richardson,  5 
Allen,  5.31,  532.  This  right  is  admitted  to  exist  between  the  creditor 
and  the  principal,  and  cannot  reasonably  be  withheld  from  the  guaran- 
tor. The  result  of  the  English  and  the  best  considered  American 
decisions  would  therefore  seem  to  be  that  demand  and  notice  are  not 
essential  to  complete  the  breach  of  a  guaranty,  or  confer  a  right  of 
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suit.  Vinal  V.  Bichardson,  13  Allen,  521,  532.  Where,  however,  the  con- 
tract guaranteed  is  a  negotiable  instrument,  or  a  negotiable  instrument 
is  given  as  a  security  for  the  performance  of  the  contract,  the  creditor 
must  pursue  the  ordinary  course  of  business,  by  presenting  the  instru- 
ment for  payment  and  giving  notice  of  non-payment  to  all  the  parties 
in  interest,  whether  their  names  do  or  do  not  appear  on  the  note  or  bill. 
Jones  V.  Pierce,  35  New  Hampshire,  295.  Even  here,  however,  the 
obligation  is  not  imperative,  and  may  be  disregarded  where  no  injury 
will  result  from  the  neglect.  This  distinction  was  pointed  out  by  Ford, 
J.,  in  Woolley  v.  Sargeant,  3  llalstead,  362,  and  Phillips  v.  Astling,  and 
the  long  train  of  cases  in  which  it  has  been  cited  as  establishing  the 
necessity  for  notice,  said  to  depend  on  the  doctrines  of  the  commer- 
cial law  with  regard  to  negotiable  instruments.  Salisbury  v.  Hale, 
12  Pick,  416,  424,  might  be  cited  to  the  same  point,  were  it  not 
that  the  court  intimated  that  mercantile  contracts  require  demand 
and  notice  equally  with  bills  and  notes.  Sucli  a  doctrine  would  be 
too  vague  for  application  if  it  were  legally  sound.  The  law  af- 
fords no  criterion  for  distinguishing  commercial  contracts,  nor  are 
they,  except  in  the  case  of  negotiable  instruments,  governed  bj' 
peculiar  rules. 

The  distinction  has,  however,  been  to  a  great  extent  overlooked  or 
disregarded  in  the  United  States,  and  demand  and  notice  held  to  be 
requisite,  wherever  one  man  binds  himself  for  the  fulfilment  of  the  con- 
tract of  another.  Bastford  v.  Shaiv,  i  Ohio,  N.  S.  268;  Virden  v.  Ella- 
worth,  15  Indiana,  144 ;  Cox  v.  Broivn,  6  Jones,  100  ;  Cahusac  v.  Samini, 
2!)  Alabama,  282  ;  Dale  v.  Young,  24  Pick.  230 ;  Curtis  v.  Dennis,  1 
Metcalf,  510;  Clark  v.  Bemington,  11  Id.  361;  Wildes  v.  Savage,  1 
Story,  22  ;  Smith  v.  Bainhridge,  6  Blackf.  12  ;  Bankin  v.  Childs,  9  Mis. 
674;  Howev.  Nickles,  22  Maine,  1Y5;  Liwson  v.  Townes,  2  Ala.  313. 
But  it  is  at  the  same  time  generally  conceded,  in  accordance  with 
Douglass  v.  Beynolds,  that  they  are  not  conditions  precedent  wliich 
must  be  observed  in  order  to  enforce  the  guaranty  ;  Vinal  v.  Bichard- 
son, 13  Allen,  521  ;  and  that  the  want  of  demand  and  notice  will  not 
be  a  defence  unless  it  is  injurious  to  the  guarantor.  Walker  v.  Forbes, 
25  Alabama,  139;  Paige  v.  Parker,  8  Gray,  211;  Bhett  v.  Poe,  2 
Howard,  451;  The  Louisville  Man.  Co.  v.  Welsh,  12  Id.  ;  Salii^bury  v. 
Hale,  12  Pick.  416;  Simons  v.  Steele,  36  New  Hampshire,  13,  80; 
Bashford  v.  Shaw,  4  Ohio,  N.  S.  263i 

Such  injury  will,  it  seems,  be  inferred  from  evidence,  that  the  prin- 
cipal was  solvent  when  the  debt  fell  due,  and  became  insolvent  before 
demand  was  made  and  notice  given  of  the  default ;  Woodson  v.  Moody, 
4  Humphreys,  303 ;  The  Oxford  Bank  v.  Haynes,  8  Pick.  423  ;  Talbot 
V.  Gay,  18  Id.  534  ;  Gamage  v.  HiUchins,  23  Maine,  565  ;  The  Globe 
Bank  v.  Small,  25  Id.  366  ;  Seeker  v.  Saunders,  6  Iredell,  380  ;  May- 
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herry  v.  Boynton,  2  Harrington,  24;  Whitton  v.  Mears,  11  Metcalf, 
563 ;  and  may  be  disproved  on  the  other  hand  by  showing  that  nothing 
has  occurred  to  varjr  the  position  of  the  guarantor,  or  lessen  his  means 
of  security  against  loss.  This  may  be  done  by  showing  the  insolvency  of 
the  principal,  at  the  maturity  of  the  debt  (ante,  56).  Oibhs  v.  Gannon  ; 
Rhett  V.  Poe  ;  The  Louisville  Man.  Go.  v.  Welsh ;  Simons  v.  Steele  ;  or  if 
he  was  solvent  then,  that  his  assets  are  still  adequate  to  the  fulfilment 
of  his  obligations.  Vinal  v.  Richardson,  13  Allen,  521,  528  ;  Salisbury 
V.  Bale,  12  Pick.  416,  424;  The  Oxford  Bank  y.  Eaynes,  8  Id.  423. 
Other  circumstances  ihay  apparently  excuse  the  want  of  demand  or 
notice,  as,  for  instance,  that  the  principal  is  dead  (ante,  56)  ;  or  that 
the  guarantor  knew,  or  had  the  means  of  knowing  the  default.  Vinal 
V.  Richardson,  13  Allen,  521,  533,  (ante). 

It  has  also  been  held  that  the  law  will  not  presume  injury  from  the 
want  of  demand  and  notice,  unless  it  is  shown;  and  that  the  burden  of 
allegation  and  proof  is  therefore  on  the  guarantor.  The  Farmers^  and 
Mechanics''  Bank  v.  Kircheval,'2  Mich.  504;  Bushnell  v.  Church,  15 
Conn.  406 ;  Wildes  v.  Savage,  1  Story,  22  (ante,  88) ;  Howe  v.  Nickles, 
22  Maine,  115;  Rankin  v.  Ghilds,  9  Missouri,  6T4  ;  Dale  v.  Young,  24 
Pick.  250;  Johnson  v.  Wilmarlh,  13  Metcalf,  416;  The  Protection 
Ins.  Go.  V.  Davis,  5  Allen,  54;  Vinal  v.  Richardson,  13  Id.  521  ; 
Gilligan  v.  Boardman,  29  Maine,  19;  Fear  v.  Dunlap,  1  Iowa,  303; 
The  Bank  of  South  Garolina  v.  Kutts,  10  Richardson,  548  ;  Paige  v. 
Parker,  8  Gray,  211 ;  The  Salem  Man.  Go.  v.  Brown,  4  Jones,  429.  It 
was  indeed  said  in  Dunbar  v.  Brown,  4  McLean,  166,  that  the  neglect 
of  the  creditor  will  give  rise  to  a  presumption  of  injury,  which  can 
only  be  rebutted  by  proof  that  the  principal  was  insolvent  when  the 
debt  matured,  but  this  doctrine  is  at  variance  with  the  general  course 
of  decision. 

Under  these  decisions  notice  is  not  requisite  to  complete  the 
obligation  of  the  contract,  and  is  merely  one  of  several  circumstances 
that  may  togetlier  constitute  a  defence  on  the  ground  of  negligence 
and  resulting  loss.  Vinal  v.  Richardson,  13  Allen,  521,  528.  In  Vi- 
nal V.  Richardson,  the  court  said  that  the  true  ground  of  defence  in 
such  cases  was  loss  from  negligence.  It  was  the  laches  of  the  creditor  in 
permitting  the  claim  to  slumber  when  the  guarantor  might  reasonably 
suppose  that  it  had  been  paid,  which  exonerated  the  guarantor.  No- 
tice was  not  requisite,  nor  the  want  of  it  a  bar,  if  the  creditor  sued  at 
once,  and  if  he  did  not,  it  was  the  delay  without  notice,  and  not  the 
want  of  notice  that  constituted  the  defence.  This  explanation  is  not, 
however,  altogether  satisfactory.  A  guaranty  is  a  mode  of  the  con- 
tract of  suretyship,  and  it  is  well  settled  that  delay  or  indulgence  will 
not  discharge  a  surety,  even  when  it  results  in  a  loss  of  the  remedy 
against  the  principal.     Locke  v.    The   U.  S.,  3  Mason,  446  ;   U.  S.  v. 
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Simpson,  3  Penna.  Eep.  336  ;  Post,  Xotes  to  King  v.  Baldwin.  Notice 
cannot  be  required  consistently  witii  principle,  unless  the  contract 
guaranteed  is  a  note  or  bill. 

The  authorities  are,  however,  far  from  being  consistent,  and  while 
many  of  the  American  decisions  agree  with  the  English,  that  the 
want  of  demand  and  notice  is  immaterial  unless  injury  results  which 
must  be  shown  by  the  guarantor;  Rhett  v.  Poe,  17  Howard,  4.55, 
457;  Lawrence  v.  McCalmont ;  Louisville  Man.  Co.  v.  Welch;  Vinal 
V.  Bicliardson ;  notice  is  viewed  in  others  as  a  condition  precedent, 
which  must  be  alleged  by  the  creditor,  or  the  want  of  it  excused  by 
proper  averments.  Cox  v.  Brown,  6  Jones  100  ;  Cahusac  v.  Samini, 
29  Alabama,  288  ;  Bickford  v.  Gibhs,  8  Gushing,  154 ;  Illsley  v.  Jones,  . 
12  Gray,  262.  In  Illsley  v.  Jones,  a  declaration  on  a  guaranty  of  the 
price  of  goods  sold  by  the  defendant  on  a  del  credere  commission, 
was  held  insufficient  for  not  alleging  that  a  demaud  had  been  made  on 
the  principal,  and  notice  of  default  given  to  the  guarantor.  In 
Becker  v.  Saunders,  6  Iredell,  380,  an  unreasonable  delay  in  giving 
notice,  was  said  to  afford  sufficient  proof  of  negligence  ;  while  in  Laio- 
son  V.  Townes,  2  Alabama,  373,  and  Walker  v.  Forbes,  25  Id.  139,  149, 
the  declaration  was  held  bad  on  demurrer,  for  not  alleging  notice  of 
the  default  of  the  principal  in  not  paying  the  amount  dye  under  a  pros- 
pective guaranty,  which  necessarily  implies  that  the  burden  of  proof 
is  on  the  creditor.  The  language  held  by  Duncan,  J.,  in  Gibbs  v. 
Cannon,  9  S.  &  R.  198,  inclines  to  this  view  of  the  question,  although 
the  decision  was  that  notice  need  not  be  specificall}'  averred.  And  while 
a  guaranty  of  an  existing  demand  may  be  enforced  in  Alabama,  without 
demand  or  notice  (ante,  116),  the  courts  of  that  State  hold  that  notice 
is  essential  to  the  right  of  action  on  a  letter  of  credit  or  future  or  pros- 
pective guaranty,  and  must  be  specifically  averred  in  the  declaration  ; 
Lawson  v.  Towries,  2  Ala.  373  ;  Walker  v.  Forbes,  25  Id.  139,  149 ;  Fay 
V.  Hall,  Id.  704;  Cahusac  v.  Samini,  29  Id.  288.  In  Lewis  v.  Brew- 
ster, 2  McLean,  31,  a  declaration  averring  the  non-paj'ment  of  the  note 
sued  on,  and  that  notice  was  given  to  the  guarantor,  was  held  deficient 
in  not  showing  that  he  had  been  notified  within  a  reasonable  time,  which 
is  manifestly  inconsistent  with  the  doctrine  that  a  want  or  delay  of 
notice  will  be  immaterial,  unless  injury  is  made  to  appear.  In  Fraser 
V.  Bowler,  lb.  the  position  of  a  guarantor  was  likened  to  that  of  an  en- 
dorser, and  he  was  said  to  be  equallj'  entitled  to  notice,  although  it 
need  not  be  given  with  as  much  promptitude  or  exactness.  In  like 
manner,  a  demand  upon  the  maker  of  the  note  guarantied  and  notice 
of  its  dishonor  to  the  guarantor,  were  treated  as  conditions  precedent 
to  the  right  of  action  against  the  latter,  in  Sage  v.  Wilcox,  6  Conn.  81 ; 
Oreene  v.  Dodge,  2  Ohio,  430  ;  Barker  v.  Biddle,  11  Id.  102;  Grice  v. 
Ricks,  2  Devereux,  62  ;  January  y.  Duncan,  3  McLean,  19,  and  Bar 
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her  V.  Moore,  Id.  387  ;  while  in  Smith  v.  Bainhridge,  6  Blackford,  12, 
and  Bnnlin  f.  Ghihh,  9  Missouri,  6Y4,  the  court  seem  to  have  re- 
garded notice  of  the  default  of  the  principal,  as  an  essential  element, 
without  which  the  plaintiff  could  not  succeed. 

On  the  other  hand,  in  Thrasher  v.  Ely,  2  Smedes  &  Marshall,  139,  a 
recover^'  was  allowed  on  a  guaranty  of  a  promissory  note,  without  an 
averment  of  demand  or  notice,  although  it  was  conceded  that  if  the 
want  of  either  had  been  injurious  it  would  have  been  a  defence  to  the 
extent  of  the  loss.  Tiie  same  view  was  taken  in  Vinal  v.  llichardyon, 
1.3  Allen,  521,  and  RhettY.  Poe,  1  Howard,  454,  and  these  decisions  are 
sustained  by  the  Farmers'  &  Mechanics'  Bank  v.  Kircheval,  2  Mich. 
504,  and  Bushnell  v.  Church,  15  Conn.  406.  And  the  necessity  for  de- 
mand and  notice  is  denied  in  New  York,  even  when  the  contract 
guaranteed  is  a  bill  of  exchange  or  promissory  note.  Allen  v.  Pdght- 
meyer,  20  Johnson,  365  (ante  118). 

In  Allen  v.  Bightmere,  the  court  said  that  a  guarantee  of  a 
promissory  note,  was  governed  by  the  ordinary  rule  under  whicli 
the  debtor  must  seek  out  and  paj'  his  creditor,  without  waiting  to  be 
quickened  by  a  demand.  The  same  view  was  taken  in  Grumpston  y. 
McXarr,  11  Wend.  457,  461  ;  Luqueer  v.  Prosser,  1  Hill  236,  4  Id. 
423  ;  and  Curlis  v.  Brown,  2  Comstock,  235,  and  a  failure  to  demand 
pajnnent  of  a  promissorj'  note  and  give  notice  that  it  was  not  paid, 
held  not  to  discharge  the  guarantor,  although  coupled  with  proof  that 
the  maker  was  solvent  wlien  the  note  matured,  and  became  insolvent 
subsequenily.  It  was  said  that  demand  and  notice  were  not  requisite, 
except  to  charge  a  drawer  or  endorser.  A  guarantor  entered  into  an 
unconditional  agreement  that  the  debt  should  be  paid  when  due,  and 
it  made  no  difference  that  the  contract  guaranteed  was  a  negotiable 
instrument.  The  same  point  was  decided  in  Blallory  v.  Grant,  4 
Chandler,  423  :  and  in  Donly  v.  Gamp,  22  Alabama,  659,  the  court 
held  that  the  necessity  for  demand  and  notice,  was  confined  to  con- 
tinuing and  prospective  guaranties,  and  did  not  arise  where  the  guar- 
antor became  answerable  for  the  fulfilment  of  a  specific  and  existing 
qbiigation,  although  in  the  form  of  a  promissory  note.  And  in  The 
Union  Bank  v.  Goster,  3  Comstock,  20,  the  creditor  was,  perhaps  with 
less  reason,  allowed  to  recover,  notwithstanding  his  omission  to  pre- 
sent negotiable  securities,  which  has  been  given  by  the  principal  on 
account  of  the  debt. 

The  language  of  Chief  Baron  Pollock,  in  Walton  v.  Mascall  (ante, 
126),  would  seem  to  indicate  that  the  English  courts  have  reached  the 
same  conclusion,  and  do  not  require  demand  and  notice,  even  when  the 
contract  guaranteed  is  a  negotiable  instrument.  In  Murray  v.  King, 
5  B.  &  Aid.  166,  the  defendant  joined  the  drawer  of  a  bill  in  execut- 
ing a  bond  conditioned  to  be  void  if  the  bill  should  be  paid  within  one 
mouth  after  it  fell  due.     The  court  said,  that  whatever  the  rule  might 
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be  where  the  guarantors  were  strangers  to  the  instrument,  the  motive 
for  a  guarantee  by  a  drawer  or  endorser  obviously  was  to  render  his 
conditional  liability  absolute,  and  exonerate  the  plaintiif  from  the 
diligence  required  by  the  commercial  law.  Yet  so  various  are  the 
cenclusions  which  may  be  drawn  from  the  same  premises,  that  in 
SneiHIy  v.  Elcel,  1  W.  &  S.  203,  words  of  guaranty  superadded  to  an 
endorsement,  were  held  to  limit  the  liability  of  the  endorser  to  an 
engagement  for  the  solvency  of  the  maker,  which  could  not  be  enforced 
without  obtaining  judgment  against  him,  followed  by  a  return  ot  nulla 
bona. 

The  rule  that  a  man  who  stipulates  for  the  acts  of  another, 
must  see  to  it,  that  they  are  i^erformed,  is  so  well  settled,  that  the 
coui'ts  have  been  driven  to  the  not  very  intelligible  distinction,  that 
a  guaranty  being  a  collateral  engagement  that  another  shall  do 
something  to  which  he  is  directly  bound,  is  not  broken  until  the 
principal  is  summoned  to  keep  his  engagement,  and  notice  given  of  his 
default.  Beehee  v.  Dudley,  6  Foster,  249  ;  Coxe  v.  Brown,  6  Jones,  100  ; 
Virden  v.  Ellsworth,  15  Indiana,  114;  Gamage  v.  Eutchins,  23  Maine, 
865  ;  The  Glade  Bank  v.  Sewell,  25  Id.  366  ;  White  v.  Walker,  31 
Illinois.  In  White  v.  Walker,  the  court  said,  that  as  the  non-pay- 
ment of  the  debt  must  be  known  to  the  creditor,  and  might  not  be 
known  to  the  guarantor,  it  should  therefore  be  communicated  to  the 
latter  before  suing  him  for  the  default.  These  decisions  recognize 
the  principle  that  a  man  who  stipulates  for  the  act  of  another  must 
take  notice  at  his  peril,  but  treat  it  as  inapplicable  where  the  other 
enters  into  a  collateral  agreement  to  do  the  act.  Lane  v.  Sevillian,  4 
Pike,  T6 ;  Gamage  v.  Hutchins,  23  Maine,  565 ;  Howe  v.  Nickels,  22  Id. 
175;  Read  v.  Gutts,  1  Id.  186;  Gobh  v.  Little,  2  Id.  261;  Cooper  \. 
Page,  14  Id.  T3. 

The  necessity  for  a  demand  results,  in  this  aspect  of  the  case,  from  the 
obligation  of  the  principal  to  do  the  act  stipulated  for  by  the  guarantor, 
and  the  consequent  duty  to  put  him  in  default  before  proceeding  against 
the  latter.  It  follows  from  these  premises,  that  when  the  agreement  of 
the  guarantor  differs  in  any  material  circumstances  from  that  of  the 
principal,  as  where  the  one  is  paj'able  generally,  and  the  other  at  a 
day  certain,  a  demand  will  be  superfluous.     Beehee  v.  Dudley. 

It  has  been  held,  for  a  like  reason,  that  when  a  note  or  bill  is  over- 
due when  guaranteed,  the  obligation  of  demand  and  notice  does  not 
arise,  and  the  guarantor  will  be  liable  on  proof  of  the  default  of  the 
principal ;  Williams  v.  Granger,  4  Day,  434  ;  Breed  v.  Hillhouse,  7 
Conn.  523 ;  Breed  v.  Gutts,  7  Maine,  186 ;  Gooper  v.  Bage,  16  Id.  73  ; 
and  the  same  conclusion  was  drawn  in  Gobb  v.  Little,  2  Maine,  261, 
where  the  promise  of  the  guarantor  was  made  before  the  instrument 
became  due,  but  stipulated  that  it  should  be  paid  at  a  time  subsequent 
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to  that  at  which  it  would  mature.  These  cases  appear  to  overrule  Sage 
V.  Wtlcocks,  9  Conn.  81,  -vvhere  it  was  held,  under  like  circumstances, 
that  demand  and  notice  were  not  only  requisite,  but  must  be  alleged  in 
the  declaration,  and  proceed  on  the  ground  that  a  demand  is  not  essen- 
tial unless  the  obligations  of  the  guarantor  and  principal  are  coin- 
cident. 

In  Beehee  v.  Dudley,  6  Foster,  249,  the  distinction  was  in  like  manner 
said  to  be  between  collateral  contracts  and  those  where  the  promisor  is 
solel}-  answerable.  The  argument  is  so  far  just,  that  unless  the  person 
for  whose  act  the  guarantor  stipulates  is  under  a  direct  engagement, 
there  is  no  room  for  demand  or  notice  ;  but  it  does  not  follow  that  demand 
and  notice  are  essential  because  the  principal  is  bound  collaterally  to  the 
guarantor.  Such  a  distinction  would  be  foreign  to  the  doctrines  of  the 
common  law,  under  which  a  man  who  enters  into  an  engagement  must 
obtain  all  the  necessary  information  for  its  fulfilment,  whether  the  obli- 
gation which  it  imposes  rests  exclusively  on  him,  or  is  collateral  to  that 
of  a  third  person.  Vinal  v.  Richai'dson,  13  Allen,  521,  532;  Thrasher 
V.  Ely,  2  Smedes  &  Marshall;  Hammond  v.  Oilmore,  Admr.  ;  Doulgass 
V.  Howland  (ante,  61,  62),  Whether  the  contract  be  that  a  third  person 
shall  fulfil  a  contract  into  which  he  has  entered,  or  that  he  shall  do 
something  to  which  he  is  bound  by  no  obligation,  whether  it  stipulates 
for  performance  by  the  principal,  or  merely  to  be  answerable  for  his 
default,  the  substantial  meaning  is  the  same  and  should  not  be  defeated 
bj^  technicalities.  In  whichever  way  the  engagement  is  worded,  it  will 
be  broken  if  the  act  is  not  done  when  the  time  arrives,  and  the  question 
is  not  whether  thfe  promise  is  direct  or  collateral,  but  whether  it  has 
been  fulfilled  (ante,  126).  YiJialy.  Pachardson,  13  Allen,  521,  5.32.  Thus 
in  Brookbank  v.  Taylor,  Croke  James,  685,  the  promise  was  collateral, 
that  if  the  tenant  did  not  pay  his  rent  the  defendant  would  pay  it  for 
him,  but  the  court  said  that  the  plaintiff  was  under  no  obligation  to 
give  notice  of  the  default  of  the  tenant,  because  the  defendant  was 
bound  to  take  notice  of  it  at  his  peril.  The  law  was  held  the  same  way 
in  Duval  v.  Trask,  12  Mass.  154,  and  judgment  given  against  the  de- 
fendant on  a  promise  to  be  answerable  for  such  goods  as  his  brother 
might  purchase,  without  demand  or  notice  although  the  promise  was 
not  only  collateral,  but  depended  on  a  future  and  uncertain  event.  If 
we  view  the  promise  of  the  principal  as  a  collateral  security  for  that  of 
the  guarantor  it  still  does  not  make  out  the  case.  A  creditor  who 
has  the  means  of  satisfying  the  debt  in  his  hands  should  keep  them 
unimpaired,  and  will  be  answerable  for  any  loss  that  may  occur  through 
his  neglect,  but  he  is  under  no  obligation  to  take  active  measures  to 
compel  payment,  unless  required  to  do  so  by  the  debtor,  and  then  only 
if  the  latter  will  bear  the  necessary  costs  and  charges.  The  obligation 
rests  upon  him  who  makes  a  promise,  not  on  him  to  whom  it  is  made, 
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and  it  is  for  the  former,  not  the  latter,  to  see  that  it  is  fulfilled.  The 
guarantor  may  require  the  creditor  to  proceed  against  the  principal, 
but  until  he  does  the  responsibility  of  delay  should  rest  upon  the  guar- 
antor. 

In  McBov^all  v.  Galef,  35  New  Hamp.  534,  it  was  said  with  more 
reason,  that  a  man  who  promises  that  an  act  shall  be  done  by  another 
at  a  day  certain,  or  that  he  will  do  it  if  the  other  does  not,  must 
take  notice  at  his  peril,  although  a  different  rule  applies  when  t)ie 
agreement  is  to  indemnify  against  loss,  or  depends  upon  a  contingency 
exclusively  within  the  knowledge  of  the  plaintiff.  A  guarantee  of  the 
goodness  of  a  debt  has  been  held  to  fall  within  this  principle,  and  will 
require  notice  of  the  failure  of  the  measures  taken  to  collect  the  debt 
before  suit  is  brought  against  the  guarantor.  Sylvester  v.  Doivning,  8 
Vermont,  32  ;  Lewis  v.  Bradley,  1  Id.  803  ;  Illsley  v.  Jones,  12  Gray,  260. 
The  better  opinion  would,-  however,  seem  to  be  that  notice  is  not 
necessary,  even  when  the  guarantee  is  of  the  solvency  of  the  principal, 
or  that  the  debt  may  be  collected  with  due  diligence,  because  the  fact 
may  be  ascertained  by  inquiry,  and  is  not  exclusively  within  the  knowl- 
edge of  the  creditor.     Stevenson  v.  Marks,  24  Barb.  325. 

The  common  law  clearly  is,  that  when  the  suretj'  binds  himself  un- 
conditionally for  the  fulfilment  of  the  contract  of  the  principal,  demand 
and  notice  are  not  essential.  Noyes  v.  Nichols,  28  Vermont,  160;  Bed- 
field  v.  Raight,  27  Conn.  33  ;  Vinal  v.  Bi.chardson,  13  Allen,  521  ;  Mar- 
berger  v.  Potts,  4  Harris,  9,  1.3;  Walton  v.  Mascall,  13  M.  &  W.  72 
(ante,  126)  ;  and  it  was  said  in  Vinal  v.  Bichardson,  that  when  the  guar- 
antee is  absolute  in  terms  that  a  specific  act  shall  be  done  by  another, 
demand  and  notice  need  not  be  averred,  although  the  want  of  them 
may  be  a  defence  on  the  ground  of  negligence,  to  the  extent  of  the 
resulting  injury.  The  argument  for  notice  from  the  existence  of  a 
collateral  contract  would  seem  to  be  fallacious,  because  a  man  who 
promises  for  another,  is  equally  responsible,  whether  the  latter  does  or 
does  not  promise  for  himself.  Vinal  v.  Bichardson,  13  Allen,  521,  532. 
When,  however,  the  contract  is  in  terms  or  substance,  not  that  an  act 
shall  be  done,  but  to  save  the  promisee  harmless  if  it  is  not,  it  may  be 
contended  with  more  reason,  that  the  nature  and  extent  of  the  loss 
should  be  made  known  before  bringing  suit ;  and  in  Illsley  v.  Jones,  12 
Gray,  2(50,  the  court  relied  on  Morris  v.  Cleasby,  4  M.  &  S.  566,  574, 
as  showing  that  a  broker  who  sells  on  commission  and  guarantees  the 
payment  of  the  price,  is  not  liable,  without  a  demand  on  the  purchaser, 
and  notice  of  his  default.  The  duty  of  pressing  for  and  obtaining  pay- 
ment obviously  devolves,  however,  under  these  circumstances  primarily 
on  the  agent,  and  the  principal  cannot  be  required  to  make  a  demand 
and  give  notice  consistently  with  the  object  which  the  parties  have  in 
view  in  making  the  contract,  which  is  to  secure  certainty  and  prompt- 
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itude.  Illdeyx.  Jones  was  accordingly  overruled  in  Vinal  v.  Richard- 
son, 13  Allen,  521,  531. 

A  guaranty  may,  however,  vary  as  widely  as  the  use  of  language 
and  the  nature  of  the  suliject  matter  will  permit;  and  when  the  con- 
tract is  in  terms  or  substance  that  the  demand  guaranteed  is  good  and 
may  be  collected  by  due  diligence,  or  that  the  principal  is  solvent  and 
will  be  able  to  meet  his  engagements,  the  proof  must  follow  the  alle- 
gation, and  a  recovery  cannot  be  had  without  showing  the  insolvency 
of  the  principal  debtor,  or  that  payment  could  not  be  obtained  by  a 
recourse  to  legal  proceedings.  Dyer  v.  Gibson,  16  Wisconsin,  557; 
Fodvr  V.  Barney,  3  Termont,  60;  ByheMer  v.  Downer,  18  Id.  32;  The 
Turnpile  Go.  v.  Coy,  15  Id.  81  ;  Benton  v.  Fletcher,  31  Vermont,  418; 
Miialcely  v.  Birjgs,  19  Johns.  69;  Gumpfston  v.  McNair,  1  Wend.  457  ; 
Machiis  V.  Sheppard,  11  Id.  629;  Gurtis  v.  Smallma.n,  14  Id.  231; 
Loveland  v.  Sheppiard,  2  Hill,  139  ;  Vanderveer  v.  Wright,  6  Barb. 
517  ;  GoodaJl  v.  Stuart,  2  Hen.  &  Man.  115  ;  McDoioall  v.  Yeomans,  8 
Watts,  361 ;  Hall  v.  Hadley,  2  A.  &  E.  258  ;  Wolfe  v.  Brown,  5  Ohio, 
K  S.  304. 

The  endorsement  of  a  note  by  a  stranger,  is  interpreted  in  Connecti- 
cut as  a  warrant}'  of  the  solvency  or  ability  of  the  maker,  and  the  lat- 
ter must  consequently  be  pushed  to  insolvency  before  proceeding 
against  the  guarantor.  Glark  v.  Meriav,  2  Conn.  246;  Lajlin  v.  Pome- 
roy,  11  Id.  440;  Paschal  v.  Gandee,  16  Id.  223.  In  New  York,  on  the 
other  hand,  demand  and  notice  are  exceptionally  necessary  under  these 
circumstances,  but  the  maker  need  not  be  sued.  Waterhury  v.  Sin- 
clair, 46  Barb.  45. 

The  best  evidence  of  insolvency  is  a  return  of  nulla  bona  to  a  writ 
o?  fieri  faciaH  ;  but  the  failure  to  pursue  this  course  may  be  supplied  by 
proof  that  the  principal  is  notoriously  unable  to  pay  his  debts  ;  Doug- 
lass V.  Reynolds,  12  Peters  (ante,  55)  ;  Cody  v.  Sheldon,  28  Barb.  103; 
McDowall  V.  Yeomans,  8  Watts,  361,  although  this  has  been  denied 
in  some  instances,  and  a  judgment  and  execution  against  tlie  principal 
held  to  be  conditions  precedent  to  a  recovery  against  the  guarantor. 
Gcijly  V.  Stanton,  21  Wend.  255  ;  Dyer  v.  Graham,  15  Wis.  567.  The 
weight  of  authoritj^  however,  is  that  insolvency  may  like  other  facts 
be  proved  by  the  whole  range  of  parol  evidence,  without  the  expense 
and  delay  of  a  resort  to  process  that  must  from  the  nature  of  tlie 
case,  be  fruitless;  See  Gome  v.  Null,  14  B.  Monroe,  324;  Plays  v. 
Morrill,  2  Harris,  48;  Benedict  v.-Sclieetiles,  12  Ohio,  N.  S.  515.  On  the 
other  hand,  the  presumption  arising  from  a  return  of  nulla  bona,  may 
be  repelled  by  proof  that  due  effort  was  not  used  to  make  the  writ  ef- 
fectual, unless  the  guarantor  was  informed  of  the  proceeding,  and 
asked  to  superintend  or  direct  the  levy. 

A  guarantor  maj-  also,  instead  of  stipulating  for  an  act  in  pais,  agree 
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to  be  answerable  for  such  defaults  if  any  as  shall  be  ascertained  by 
judicial  investigation.  The  sureties  in  a  replevin  bond  covenant  that  the 
suit  shall  be  prosecuted  with  effect,  or  the  goods  returned  if  a  return  be 
awarded,  and  the  liability  of  bail  to  the  action  depends  on  the  amount 
recovered  against  the  principal.  An  eviction  by  legal  process  is  in 
like  manner  the  best  evidence  of  the  breach  of  a  warranty  of  title  to 
lands  or  chattels ;  Blasdale  v.  Babcock,  1  Johnson,  51*7  ;  Vibherd  v.  John- 
son, 19  Id.  TT  ;  because  the  contract  is  not  so  much,  that  the  title  is 
good,  as  that  the  purchaser  shall  be  indemnified  against  legal  injury  if  it 
prove  deficient.  And  the  obligation  of  the  sureties  in  the  official  bonds 
of  executors  and  administrators,  has  been  limited  by  judicial  interpre- 
tation to  the  amount  due  by  the  principal  as  ascertained  by  the  judgment 
or  decree  of  some  competent  tribunal.  Juntice  v.  Sloan,  7  Georgia,  31. 
A  recovery  cannot,  therefore,  be  had  against  the  sureties  of  an  adminis- 
trator for  a  devastavit,  without  first  proceeding  against  the  administra- 
tor, and  fixing  his  liability  by  a  judgment.  The  Gommonivealth  v. 
Evana,  1  Watts,  431;  The  Commonwealth  v.  Fritz,  4  Barr,  344; 
Dikins  v.  Bailey,  1  Cushman,  284. 

It  might  be  difficult  for  the  utmost  stretch  of  ingenuity  to  interpret  a 
promise,  that  the  principal  shall  paj-  the  debt  when  due,  and  that  if  he 
does  not,  the  promisor  will  pay  it  for  him,  as  other  than  a  conditional 
liability,  to  become  absolute  if  the  letter  of  the  engagement  is  not  ful- 
filled; but  the  contract  of  the  guarantor  may  be  so  vague  or  general, 
as  to  make  it  doubtful  whether  he  means  to  stipulate  that  the  debt 
'shall  be  paid,  or  merely  that  it  may  be  collected  from  the  principal,  if 
the  creditor  proceeds  with  due  diligence.  In  Eassell  v.  Buck,  11  Ver- 
mont, 166,  the  writing  sued  on  contained  two  stipulations;  one  that  a 
note  was  susceptible  of  collection,  the  other,  that  if  the  creditor  could 
not  succeed  in  collecting  it  within  a  certain  time,  it  should  be  paid  by 
the  defendant.  The  majority  of  the  court  held  that  it  was  an  undevtak- 
ino'  for  the  goodness  of  the  debt,  which  could  not  be  enforced  without 
proof  that  due  effort  had  been  made  to  obtain  the  money  by  a  suit 
ao-ainst  the  maker,  while  Bennett,  J.,  was  of  opinion  that  taking  the 
instrument  as  a  whole,  it  was  the  duty  of  the  creditor  to  pay  if  the 
principal  did  not. 

These  remarks  may  explain  an  anomalous  series  of  decisions,  which 
cannot  be  reconciled  with  any  established  rule.  A  guarantee  is  arbi- 
trarily interpreted  in  Pennsjd  vania  as  a  warranty  of  the  goodness  of  the 
debt,  and  that  it  may  be  collected  by  proceeding  to  judgment  and  exe- 
cution. The  point  arose  in  Bady  v.  Wolff,  16  S.  &  R.  T9  ;  upon  a 
covenant  "  to  be  security  "  for  payment  of  a  bond  which  was  assigned 
to  the  covenantee.  This  was  said  to  be  an  agreement  to  paj-  the 
mone}'  on  the  insolvency  of  the  obligor,  provided  the  creditor  used  due 
dilio-ence.     If  the  debt  was  lost  through  his  laches,  the  guarantor  would 
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be  discharged.  In  Johnson  v.  Chapman,  3  Peuna.  Rep.  18,  the  opera- 
tive words  were,  "  I  guaranty  the  paj'ment  of  the  within  bond,"  and 
were  interpreted  in  the  same  way.  In  Isett  v.  Hoge,  2  Watts,  128,  a 
third  person  gave  a  promissory  note  to  the  plaintiff,  and  the  defendant 
wrote  below,  "  I  do  hereby  guaranty  the  payment  of  the  above  note." 
The  court  said  that  under  Johnson  v.  Chapman,  a  guarantj'  was  an 
engagement  to  paj'  upon  the  insolvency  of  the  debtor,  provided  due  dili- 
gence was  used  to  obtain  payment  from  him.  Merely  to  demand  pay- 
ment was  not  due  diligence.  Eight  years  had  been  suffered  to  elapse 
without  suit,  during  which  the  estate  of  the  principal  had  been  levied 
on  and  sold  by  other  creditors,  and  the  defendant  was  not  liable  for  a 
loss  which  had  presumably  occurred  through  the  supineness  of  the 
plaintiff.  These  decisions  were  followed  in  Snevily  v.  Ekel,  1  W.  & 
S.  203,  although  the  guaranty  was  superadded  to  an  endorsement,  and 
presumably  intended  to  enlarge  rather  than  limit  the  liability  arising 
from  the  latter  (ante,  131).  General  words  of  guaranty  were  similarly 
interpreted  in  Leivis  v.  HohlitzelVs,  Adm.  1  Gill  &  J.  259;  Grants  v. 
Miller,  1  Alabama,  471  ;  Neshit  v.  Bradford,  6  Id.  746  ;  Janvier  v. 
Midford,  2  Harrington,  28,  and  Sage  v.  Wilcox,  6  Conn.  81  ;  and  the 
test  of  legal  diligence  in  Delaware  and  Alabama,  seems  to  be  a  writ 
issued  to  the  next  term  of  the  court,  and  pursued  in  due  course  of 
law  to  judgment.  It  may  be  added  that  agreeably  to  the  decisions  in 
^Marjdand  and  Virginia,  the  assignment  of  a  debt  for  a  valuable  consider- 
ation implies  a  warranty  of  the  solvency  of  the  debtor,  and  that  the  debt 
may  be  collected  with  due  diligence.  Mackie  v.  Davies,  2  Washington, 
219;  Barlcsdale  v.  Fenwick,  2  H.  &  M.  113;  Crawford  v.  Berry, 
6  Gill  &  J.  63.  But  these  decisions  like  those  above  cited,  are  de- 
partures from  the  course  of  the  common  and  commercial  law. 

It  is,  however,  generallj'  conceded,  that  the  insolvency  of  the  credi- 
tor will  exercise  a  failure  to  proceed  by  suit,  and  constitute  a  breach 
of  the  couti'act  for  which  suit  may  be  brought  against  the  guarantor. 
Lewis  V.  Hohlitzel ;  McDoal  v.  Yeomans,  8  Watts,  361  ;  Qoodall  v. 
Stewart,  2  H.  &  M.  113. 

It  results  from  this  course  of  decision,  that  in  declaring  on  such  a 
guaranty,  the  plaintiff  must  aver  either  that  due  diligence  was  used  to 
collect  the  debt,  or  that  the  i)rincipal  was  insolvent  when  it  matured. 
Parker  v.  Culvertson,  1  Wallace,  Jr.,  149.  In  Parker  v.  Gulvertson,  the 
defendant  covenanted  "  to  guarant3'  the  payment  of  the  debt  or  sum 
of  $6,000,  as  secured  by  the  bond  of  a  third  person,"  which  was  recited 
in  the  covenant,  and  a  declaration  in  the  ordinary  form,  alleging  that 
the  bond  had  not  been  paid  by  the  principal  obligor  or  by  the  defend- 
ant', was  held  bad  on  demurrer  as  not  showing  a  breach  of  the  covenant. 
The  court  said  that  the  bond,  having  been  executed  in  Pennsylvania, 
was  governed  by  the  lex  loci  contractus,  which  required  the  creditor  to 
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exhaust  his  remedies  against  the  principal,  before  proceeding  to  charge 
the  guarantor.  It  follows  conversely,  that  where  the  contract  as 
alleged  in  the  declaration,  is,  that  the  principal  shall  pay  the  debt,  and 
not  that  it  is  good,  or  susceptible  of  collection,  the  defendant  cannot 
require  the  plaintiff  to  prove  the  diligence,  which  he  has  not  averred, 
and  must  crave  oyer  and  demur,  or  object  to  the  instrument  at  the 
trial  on  the  ground  of  variance. 

These  decisions  are  based  on  the  assumption  that  a  guaranty  is  not 
an  engagement  that  the  debt  shall  be  paid,  but  that  payment  may  be 
obtained  by  proceeding  in  due  course  of  law.  Brown  v.  Brooks,  1 
Casey,  210;  Reigart  v.  White,  2  P.  F.  Smith,  438.  When,  therefore,  the 
contract  is  unequivocally  that  the  debt  shall  be  paid  at  the  day,  suit 
may  be  brought  forthwith  against  the  guarantor,  without  pushing  the 
principal  debtor  to  insolvency.  Street  v.  Silver,  Brightl}^,  96.  A 
guaranty  of  punctual  or  faithful  payment,  or  that  the  debt  is  as  good 
as  gold,  and  shall  be  paid  when  due,  is  accordingly  construed  in  Penn- 
sylvania, agreeably  to  the  plain  import  of  the  words,  as  a  promise  to 
pay  if  the  principal  does  not,  which  will  be  broken  if  payment  be  not 
made  at  the  time  prescribed  ;  Koch  v.  Melhorn,  1  Casey,  89  ;  Gamphell 
Y.  Baker,  10  Wright,  243;  Allen  v.  Hubert,  13  Id.  259;  Reigart  v. 
White,  2  P.  F.  Smith,  438  ;  and  the  result  will  be  the  same  when  the 
guarantor  fixes  the  time  for  payment,  by  stipulating  that  the  plaintiff 
shall  have  his  money  before  the  end  of  the  year  ;  Cochran  v.  Dawson, 
1  Miles,  *?6.  So  when  the  defendant  wrote  on  the  back  of  a  note,  "  I 
will  see  the  within  paid,"  he  was  held  to  be  directly  liable  ;  Arubbaugh 
V.  Gearhart,  1  Jones,  482. 

In  Marberger  v.  Pott,  4  Harris,  9,  a  promise  endorsed  on  a  bond  "to 
be  security  for  the  within  amount  of  $000,  until  satisfactorily  paid  by 
the  obligor,  William  Audenreid,"  was  held  to  render  the  defendant 
responsible,  without  a  demand  on  Audenreid  or  proof  of  his  insolvency  ; 
and  a  similar  interpretation  was  put  in  Craddock  v.  Armor,  10 
Watts,  238,  on  a  promise  to  be  "  security  for  the  fulfilment  of  the 
within  agreement."  These  cases  virtually  overrule  Rudy  v.  Wolf,  and 
are  not  reconcilable  with  Johnston  v.  Chapman,  and  Isett  v.  Sage, 
although  the  court  took  a  not  very  intelligible  distinction  between 
a  promise  to  be  "  security"  for  the  engagement  of  another,  and  a 
"guaranty"  that  it  shall  be  fulfilled.  An  agreement  that  another  shall 
fulfil  an  agreement  into  which  he  has  entered,  is  a  guaranty  however 
worded  ;  and  the  test  in  pleading  is  the  necessity  for  alleging  a  breach 
by  the  principal.  When,  however,  there  are  no  words  limiting  or 
defiuincr  the  meaning  of  a  guaranty,  it  is  still  interpreted  in  Pennsyl- 
vania as  an  engagement  to  indemnify  the  creditor,  if  the  debt  cannot  be 
collected  by  proceeding  with  due  diligence  in  the  ordinary  course  of 
law;  Hoffman  v.  Bechtel,  2  P.  F.  Smith,  190. 
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The  case  of  Douglass  v.  Reynolds  is  a  leading  one  on  another  point 
about  which  the  authorities  do  not  agree.  It  is  whether  a  guaranty, 
whicli  is  alleged  to  be  continuing,  should  be  construed  strictly  in  view 
of  the  position  of  the  defendant  as  a  surety,  or  liberallj'  in  aid  of  the 
design  to  secure  the  creditor.  Nayer  y.  Isaac,  6  M.  &  W.  605,  612; 
Noyes  v.  i\7c/(oZs,  28  Yermont,  160. 

In  Nicholsonv.  Paget,  1  Cr.  &  M.  48,  a  letter  promising  to  be  answer- 
able for  the  payment  of  £50  for  T.  Lerigo,  in  case  T.  Lerigo  does  not 
pajr  for  the  gin  whicli  he  receives  from  j'ou,  and  will  pay  the  amount," 
was  held  not  to  extend  beyond  the  first  fifty  pounds  worth  of  gin  sold 
to  the  principal.  Bailej^,  J.,  said  that  a  partj'  who  furnished  goods 
on  the  faith  of  a  guaranty,  should  take  care  that  it  was  so  worded 
as  to  define  the  liability  of  the  guarantor,  and  as  this  had  not  been 
done  in  the  case  under  consideration,  the  defendant  was  entitled 
to  judgment.  It  was  said  in  liiie  manner  bjr  Ch.  J.  Marshall,  in 
Ilustii'll  Y.  Glarhe^s  JEx'rs,  ^  Cranch,  79,  that  the  law  would  not  compel 
a  man  to  paj'  a  debt  growing  out  of  a  transaction  in  which  he  had  no 
interest,  unless  he  manifested  a  clear  intention  to  make  himself  answer- 
able. So  in  Wayman  v.  Hoag,  14  Barb.  282,  Hurd,  J.,  observed,  that 
"  an  agreement  must  be  explicit,  to  charge  one  man  with  the  debt  of 
another,  and  more  particularly  by  a  continuing  guarantee."  On  the 
other  hand,  it  was  held  in  Mason  v.  Pritchard,  12  East.  227,  that  the 
words  were  to  be  taken  as  strongly  against  the  guarantor  as  the  sense 
would  admit  of,  and  the  same  rule  was  laid  down  in  Drummond  v. 
Priestman,  12  Wheaton,  515.  When  the  question  arose  in  Mayer  v. 
Isaac,  6  M.  &  W.  605,  Parke  Baron,  said  that  the  doctrine  of  Bailey, 
J.  ill  Nicholson  v.  Paget,  was  at  variance  with  the  general  rule  of  the 
common  law,  that  the  words  of  an  instrument  are  to  be  taken  most 
strongly  against  the  party  using  them.  A  guaranty  was  one  of  a  class 
of  obligations  which  are  binding  only  on  one  of  the  parties,  until  the 
other  makes  the  contract  his  own,  bj^  acting  on  it.  The  words  were 
those  of  the  guarantor,  not  of  the  creditor,  and  the  construction  should 
tlierefore  be  in  favor  of  the  latter,  if  the  case  was  one  which  admitted 
of  a  reasonable  doubt. 

These  dicta  are  not,  however,  irreconcilable,  and  there  may  be 
room  for  the  application  of  both  principles.  As  a  guarantor  does 
not  share  in  the  benefit  of  the  consideration,  and  is  onl}'  bound 
by  the  contract,  his  liability  should  not  be  carried  further  than  the 
terms  of  the  contract  justly  warrant,  and  when  the  language  admits 
of  two  interpretations,  that  may  reasonably  be  preferred  which 
relates  to  what  the  parties  have  in  view  at  the  time,  and  excludes 
future  and  unforeseen  contingencies  ;  Bogers  v.  Warner,  8  Johnson, 
119  ;  Wehb  v.  Dickinson,  11  Wend.  12  ;  Gremer  v.  Higginson,  1  Mason, 
323  ;  Boyer  v.  Uwart,  Rice,  126  ;  Melmlle  v.  Hayden,  3  B.  &  Aid.  593  ; 
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Felloirs  V.  P7-entiss,  3  Denio,  512 ;  The  Agawam  Bank  v.  Sherer,  16 
Barb.  851 ;  Bailey  v.  Larcher,  5  Rhode  Island,  530  ;  unless  tlie  instru- 
ment is  so  worded  as  to  couvej^  the  impression,  that  the  guarantor 
means  to  assume  a  more  extensive  responsibility,  when  bis  language 
will  be  construed,  not  merely  with  reference  to  the  sense  in  which  it 
may  have  been  used  bj'  him,  but  also  to  that  in  which  it  would  naturally' 
be  understood  bj^  the  person  to  whom  it  was  addressed  ;  Mason  v.  Prit- 
chard ;  Ilayer  v.  Isaac;  Hargrave  r.  Smee,  6  Biug.  244;  Douglass  v. 
Reynolds,  '7  Peters,  113;  Betit  v.  Hartshorn,  1  Metcalf,  24;  Allen  v. 
Pike,  3  Gushing,  238 ;  The  Farmers^  and  Mechanics''  Bank  v.  Kerche- 
val,  2  Mich.  304  ;  Lowe  v.  Beckwith,  14  B.  Monroe,  124 ;  Bell  v.  Bruen, 
1  Howard,  169;  Lee  v.  Dick,  10  Peters,  482;  Maurany.  Bv.llus,  16 
Id.  528  ;  Noyes  v.  Nichols,  2  Williams,  159  ;  because  no  man  should  be 
allowed  to  induce  another  to  give  credit  by  the  use  of  ambiguous  lan- 
guage, and  then  shelter  himself  from  responsibility  behind  a  doubt  of 
his  own  raising.  LaAorence  \.  McCalniont,  2  Howard,  426,  450;  Scott 
V.  Mtjell,  24  Alabama,  129  ;  Bailey  v.  Larcher. 

The  law  was  so  held  in  Douglass  v.  Reynolds  (ante,  44),  and  again  in 
Lawrence  v.  McGalmont,  where  the  question  was  summed  up  bj^  Story, 
as  follow.s  :  "  Some  remarks  have  been  made  on  the  argument  here,  upon 
the  point  in  what  way  letters  of  guaranty  are  to  be  construed  ;  whether 
they  are  to  receive  a  strict  or  a  liberal  interpretation.  We  have  no 
difflcuUy  whatever  in  saying,  that  instruments  of  this  sort  ought  to 
receive  a  liberal  interpretation.  By  a  liberal  interpretation,  we  do  not 
mean  that  the  words  should  be  forced  out  of  their  natural  meaning; 
but  simply  that  the  words  should  receive  a  fair  and  reasonable  inter- 
pretation, so  as  to  attain  the  objects  for  which  the  instrument  is  de- 
signed, and  the  purposes  to  which  it  is  applied.  We  should  never 
forget  that  lettei's  of  guaranty  are  commercial  instruments — generally 
drawn  uj)  by  merchants  in  brief  language — sometimes  inartificial,  and 
often  loose  in  their  structure  and  form  ;  and  to  construe  the  words  of 
such  instruments  with  a  nice  and  technical  care,  would  not  only  defeat 
the  intention  of  the  parties,  but  render  them  too  unsafe  a  basis  to  rely 
on  for  the  extensive  credits,  so  often  sought  in  the  present  active  busi- 
ness of  commerce  throughout  the  world.  The  remarlis  made  by  this 
court  in  the  case  of  Bell  v.  Bruen,  1  How.  R.  169,  186,  meet  our  entire 
approbation.  The  same  doctrine  was  asserted  in  Mason  v.  PrUchard, 
12  East  R.  22'7,  where  a  guaranty  was  given  for  any  goods  'he  hath  or 
may  supply  W.  P.  with,  to  the  amount  of  £100;'  and  it  was  held  by 
the  court  to  be  a  continuing  guaranty  for  goods  supplied  at  anj^  time 
to  W.  P.  until  the  credit  was  recalled,  although  goods  to  more  than 
£100  had  been  first  stipulated  and  paid  for;  and  the  court,  on  that 
occasion,  distinctly  stated  that  the  words  were  to  be  taken  as  strongly 
against  the  guarantor  as  the  sense  of  them  would  admit  of.     The  same 
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doctrine  was  fully  recognized  in  Haigh  v.  Brooks,  10  Adol.  &  El.  309, 
and  in  Mayer  v.  Isaac,  6  Mees.  &  Wels.  605,  and  especially  expounded 
in  the  opinion  of  Mr.  Baron  Alderson.  It  was  the  very  ground,  in 
connection  with  the  accompanying  circumstances,  upon  which  this 
court  acted  in  Lee  v.  Dick,  10  Peters,  482,  and  in  Mauran  v.  Bullus, 
16  Peters,  528.  Indeed,  if  the  language  used  be  ambiguous,  and  admits 
of  two  fair  interpretations,  and  the  guarantee  has  advanced  his  money 
upon  the  faith  of  the  interpretation  most  favorable  to  his  rights,  that 
interpretation  will  prevail  in  his  favor  ;  for  it  does  not  lie  in  the  mouth 
of  the  guarantor  to  say  that  he  may,  without  peril,  scatter  ambiguous 
words,  by  which  the  other  party  is  misled  to  his  injury." 

It  is  accordingly  well  settled  that  a  guaranty  should,  like  other  in- 
struments, receive  a  liberal  interpretation  in  aid  of  the  intention  of  the 
parties  ;  Gates  v.  McEee,  3  Kernan,  232  ;  Dobbins  v.  Bradley,  17  Wend. 
422  ;  and  may  be  construed  as  continuing  whenever  its  own  terms  or  the 
previous  course  of  dealing  indicate  that  it  was  meant  to  extend  to  subse- 
quent sales  or  advances.  Wood  v.  Prelstner,  2  Exchequer  L.  R.  66,  282  ; 
Bent  V.  Hartshorne,  1  Metcalf,  24  ;  Hatcher  v.  Hobbs,  12  Graj',  447  ; 
Budge  v.  Judson,  24  X,  Y.  14  ;   Gates  v.  McKee. 

A  guaranty  of  such  loans  as  the  principal  shall  effect,  or  of  any 
goods  that  he  may  buy,  may  accordingly  cover  successive  sales  or  ad- 
vances made  on  the  faith  of  the  credit  given  by  the  guarantor.  Merle 
V.  Wells,  2  Campbell,  413  ;  Mason  v.  Pritchard,  lb.  436  ;  12  East,  221  ; 
Mayer  v.  Isaac,  6  M.  &  W.  615.  And  this  construction  was  put  on  the 
Agawam  Bank  v.  Shriver,  18  N.  Y.  502,  on  a  promise  to  be  answerable 
for  all  liabilities  incurred  by  a  third  person,  on  proof  that  no  liability 
existed  at  the  time,  and  that  the  parties  must,  therefore,  necessarily 
have  looked  to  subsequent  transactions.  This  decision  affords  a  good 
example  of  the  rule  that  the  attendant  facts  and  circumstances  may  be 
called  in  aid  of  ambiguous  words  and  phrases,  or  even  to  show  that 
language  prhv.a  facie  relating  to  a  past  transaction,  had  a  future  sig- 
nification. Haigh  v.  Brooks,  10  A.  &  E.  309  ;  Goldshede  v.  Sican,  1 
Excheq.  54  ;  Aldridge  v.  Eshleman,  10  Wright,  420 ;  Stoneleigh  v.  Jliles, 
36  Mississippi,  434.  In  like  manner,  when  the  terms  of  a  guaranty 
admit  of  two  interpretations,  recourse  may  be  had  to  the  acts  and 
declarations  of  the  parties,  for  the  purpose  of  ascertaining  the  sense  in 
which  it  was  understood  at  the  time  or  interpreted  subsequentlj' ;  and 
in  the  Blichigan  Bank  v.  Peek,  2  Williams,  200,  evidence  that  the 
defendant  had  repaid  a  loan  which  he  did  not  owe,  agreeably  to 
argument  made  on  his  behalf  by  counsel,  was  held  to  justify  the  con- 
clusion that  he  was  answerable  for  another  of  a  like  kind. 

It  is,  however,  equally  well  settled  that  as  the  liability  of  a  guarantor 
arises  solelj'  from  the  contract,  he  will  not  be  answerable  unless  it  is 
strictly  pursued.     The  Merchants''  Bank  v.  Heard,  5  Cush.  401 ;  Hunt  v. 
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Smith,  11  Wend.  419 ;  Bigelow  v.  Benton,  14  Barb.  123 ;  Myers  v.  Parker, 
6  Ohio  N.  S.  501 ;  see  note  to   The  United  States  v.  Howel  (post). 
Hence  a  guaranty  of  a  bill  at  three  months,   will  not  cover  a  bill 
drawn  at  four  months,  or  even  at  two,  and  no  recoverj'  can  be  had  on 
a  letter  of  credit  unless  the  advances  are  made  in  the  way  prescribed  ; 
See  The  Ulster  Go.  Bank  v.  McFarlan,  5  Hill,  432  ;  Birkhead  v.  Brown, 
Id.  634  ;  Walrath  v.  Thompson,  6  Id.  540  ;  Dobbins  v.  Bradley,  lY  Wend. 
422 ;    although  this  is  not  a  reason  for  excluding  an3'thing  from  the 
operation  of  the  promise  which  comes  fairly  within  it,  or  for  refusing 
to  interpret  it  with  the  liberality  which  is  ess.ntial  to  the  purpose 
of   justice,    Birney   v.    Newcome,    9    Gushing,    46 ;    Bell    v.    Bruen, 
1   How.    169;    Lawrence  v.  McCalmont,  2  Id.  426;    Bayer  v.   Isaac, 
6  M.   &  W.    685.     The  chief  difficulty  lies  in  determining  what  in- 
terpretation should  be  put  on  a  guaranty  which  is  so  worded  that  it 
may  either  extend  to  a  series  of  sales  or  advances,  or  be  limited  to 
the  first.     The  better  opinion  would  seem  to  be,  that  such  an  instru- 
ment  should  be   confined   to   the  immediate   transaction,  unless  the 
language   of  the   promise  is  sufiiciently  broad,  to  show  that  it  was 
meant  to  reach  beyond  the  present,  and  render  the  guarantor  answer- 
able for  future  credits.     The  tendency  of  decision  in  this  country,  has 
accordingly  been  against  construing  guarantees  as  continuing,  unless 
the  intention  of  the  parties  is  so  clearly  manifested,  as  not  to  admit  of  a 
reasonable  doubt.  Congdon  v.  Read,  1  Rhode  Island,  576 ;  Gold  v.  Stevens, 
12  Mich.  292;    White  v.  Reed,  15   Conn.  451;    Whitney  v.   G7-oot,  24 
Wend.  82  ;  Webb  v.  Dickerson,  11  Id.  62;  Aldrichs  v.  Higgins,  16  S.  & 
R.  213  ;  Anderson  v.  Blakley,  2  W.  &  S.  231.     Nice  distinctions  have 
sometimes  been  allowed  to  turn  the  scale,  and  it  has  been  said  that  as 
a  parol  guaranty  is  susceptible  of  being  recalled,  it  may  more  reason- 
ably be  held  to  be  continuing,  than  an  instrument  under  seal  which 
binds  the'  guarantor  irrevocably,  notwithstanding  the  failing  circum- 
stances or  misconduct  of  the  principal,  Addison  on  Contracts,  661,  668  ; 
but  this  argument  is  not  admissible,  except  in  a  doubtful  case  where 
there  is  no   other  clue  to  the  meaning  of  the  contract.      Ten  Eyck 
v.    Vanderpoel,  8   Johnson,   120;    Aldriche  v.  Higgins;    Anderson   v. 
Blakely. 
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PHILIP    VADIKm,    DEFENDANT    BELOW,   V.    HEXEY    SOPER, 
PLAINTIFF  BELOW,  IN  EREOR. 

In  the  Supreme  Court  of  Vermout. 

JANUARY,  1836. 

[reported,  1  AIKENS,  287-289.] 

A71  indebtedness  to  three  jointly,  is  not  a  sufficient  consideration,  to 

su'pport  a  promise  to  one  separately,  for  Ids  'portion  of  the  debt,  either 

express  or  im])Ued. 
Defects  in  a  declaration  merely  formed,  are  cured  by  verdict,  and  so 

are  many  which  would  be  reached  by  a  general  demurrer. 
The  omission  of  that  ichich,  must  necessarily  be  presumed  to  have  been 

proved  on  trial,  is  not  cause  of  a?Test. 
But,  nothing  is  presumed  to  have  been  shown,  hut  what  is  crprcsshj 

stated,  or  necessarily  implied  from  facts  which  are  stated. 
There  can  he  no  presumption  from  the  fact  that  a  promise  teas  p)roved, 

for  ichich  no  consideration  {or  an  insufficient  one)  is  cdleged,  that  a 

consideration  was piroved,  or  that  any  other  consideration  was  proocd 

than  that  which  is  stated. 

The  defendant  below  was  attached  to  answer  to  the  said 
Henry  Soper,  in  a  plea  of  the  case,  for  this,  to  wit,  that  whereas 
at  said  Bristol,  on  the  8th  day  of  July,  1820,  the  defendant  was 
indebted  to  the  plaintiiF,  and  one  Enos  Soper  and  Uriah  F.  Ar- 
nold, in  the  sum  of  §81.14,  as  the  balance  due  them  as  the  con- 
sideration of  the  purchase  before  that  time  made  by  the  said 
Philip,  of  the  said  plaintiff,  Enos  and  Uriah,  of  a  certain  j^iece  or 
parcel  of  land  in  said  Bristol,  as  also  the  privilege  of  drawing 
water  from  the  pond  of  the  mill,  called  the  Stone  mill,  in  said 
Bristol,  then  the  property  of  the  plaintiff,  said  Enos  and  Uriah, 
sufficient  to  carry  a  fulling  mill ;  and  afterwards,  to  wit,  at  said 
Bristol,  on  the  day  and  year  last  aforesaid,  in  consideration  thereof, 
assumed  upon  himself,  and  to  the  plaintiff  faithfully  promised  to 
pay  him,  his,  the  plaintiff's  share  or  third  part  of  said  debt,  to 
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wit,  the  sum  of  $27.04,  when  he  the  defendant  should  be  thereto 
afterwards  requested :  yet,  &c. 

Plea,  non  assumjjsit,  and  verdict  for  the  plaintiff;  whereupon 
this  writ  of  error  was  brought,  and  the  following  errors  were 
assigned. 

1.  That  the  declaration  aforesaid,  and  the  matters  therein 
contained,  are  not  sufficient  in  law,  for  the  said  Henry,  to  have 
and  maintain  his  aforesaid  action  thereof,  against  the  said  Fhilip. 

2.  The  common  error. 

Chipmav,  for  the  plaintiff  in  error.  The  declaration  in  this 
case,  is  indebitatus  assumpsit.  The  indebtedness  stated  is  to  three, 
and  could  only  raise  a  promise  to  the  three,  not  to  one. 

There  is  no  consideration  for  the  pi'omise  to  pay  the  plaintiff 
his  third  part.  It  is  a  settled  principle,  that  a  promise  to  pay  an 
existing  debt,  is  nudum  pactum,  and  void,  unless  the  prior  debt  be 
discharged,  or  the  right  of  action  on  it  suspended. — 1  Dane,  Chap. 
1,  Ar.  41,  sec.  3. 

In  this  case,  the  right  of  action  in  favor  of  the  three,  was 
neither  discharged  nor  suspended  by  the  alleged  promise. 

But  one  joint  creditor,  separately,  can  maintain  no  action 
against  the  debtor,  either  for  his  part,  or  for  the  whole. 

Hates,  for  the  defendant  in  error,  contended,  that  this  defect  is 
cured  by  the  verdict. 

One  distinction  as  to  what  defects  are  or  ai-e  not  cured  by 
verdict  has  been  well  stated  as  follows.  The  total  omission  of 
any  material  fact  which  is  no  way  connected  with  any  fact  al- 
leged is  not  aided  by  verdict.  But  when  material  facts  are 
entirely  omitted,  if  they  are  necessary  concomitants  of  any  material 
facts  alleged  in  the  declaration,  so  that  in  finding  the  facts  al- 
leged, the  jury  must  necessarily  have  found  the  facts  omitted,  the 
defect  is  cured  by  the  verdict.  [1  Day's  Cases,  186,  note. — 1 
Term  Eep.  145,  Spiers  v.  Parker,  BuUer's  opinion. — Cowp.  827, 
Avery  v.  Iloole.J  !N"ow  in  this  case,  the  jury  never  could  or 
would  have  found  the  facts  that  the  defendant  made  this  sole 
promise  in  consideration  of  the  joint  debt,  according  to  the  al- 
legations in  the  declaration,  unless  they  were  satisfied  by  the 
proof  that  the  joint  debt  was  discharged. 

Indeed,  evidence  that  one  joint  debtor  offered  to  become  a  sole 
debtor  for  his  share,  and  that  the  creditor  accepted  the  ofier,  is  in 
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itself  evidence  that  the  joint  debt  was  discharged,  and  these  facts 
the  jury  must  have  found  in  order  to  support  the  declaration. 
The  opinion  of  the  court  was  delivered  by 

Skinnee,  Ch.  J.  The  ground  upon  which  the  plaintift'in  error 
relies  for  reversing  the  judgment,  is  the  insufficiency  of  the 
declaration,  in  this,  that  there  is  no  consideration  alleged  to  sup- 
port the  promise  declared  upon.  The  consideration  upon  which 
the  plaintiff  below  avers  the  promise  to  have  been  made,  is  a  pre- 
existing debt,  due  from  the  defendant  to  the  plaintiff  and  two 
other  persons  jointly,  for  certain  lands  and  water-privileges,  pur- 
chased of  them  for  the  defendant :  the  balance  of  debt  then 
due,  he  avers  to  be  eighty-one  dollars  and  fourteen  cents,  of  which 
he  claims  the  one-third,  viz.,  twenty-seven  dollars,  four  cents, 
There  is  nothing  in  the  record  from  which  it  may  be  determined 
whether  the  plaintiff  below  relied  upon  an  express  or  implied 
promise.  The  declaration  is  correctly  framed  for  either,  and  from 
the  view  taken  of  the  case,  it  is  immaterial,  for  we  believe  the 
facts  stated  are  not  sufficient  to  subject  the  defendant,  upon  an 
undertaking  express  or  implied.  This  is  not  a  promise  in  con- 
sideration of  forbearance,  nor  is  it  a  promise  in  consideration  of  a 
dischdnjc  or  release  of  the  joint  demand,  or  any  part  thereof  It 
does  not  appear  to  have  been  founded  upon  anything  bejiejicial  to 
the  defendant,  or  prejudicial  to  the  plaintiff;  and  indeed  there  is 
nothing  in  the  declaration  that  shows  a  mutual  agreement  of  the 
pai'ties,  or  any  promise  to  which  the  plaintiff  assented,  or  upon 
which  he  was  bound  to  rely.  There  are  no  facts  stated  in  this 
declaration  that  would  constitute  any  defence  to  a  joint  action 
upon  the  joint  demand  ;  and  if  a  recovery  could  be  had  in  such 
action,  surely  none  can  be  had  in  this.  If  the  party  was  permitted 
here  to  recover  the  sum  claimed,  he  must  yet  join  the  other  creditors 
in  a  suit  for  the  balance.  But  the  ground  upon  which  the  pilain- 
tifi'  below  principally  relies  in  the  case  is,  that  the  defect  is  cured 
by  verdict.  Defects  merely  formal  or  aided  by  verdict,  and 
many  defects  which  would  be  reached  by  general  demurrer,  are 
also  cured  by  verdict.  The  omission  of  that  which  must  neces- 
sarily be  presumed  to  have  been  proved  on  trial,  is  not  cause  of 
arrest ;  but  nothing  is  presumed  to  have  been  shown,  but  what  is 
expressly  stated  in  the  declaration,  or  necessarily  implied  from 
those  facts  which  are  stated.*     There  can  be  no  presumption  that 

*  See  1  Smith's  Leading  Cases,  926-934,  6tli  Am.  ed. 
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in  proving  a  promise,  for  which  no  consideration  is  alleged,  that  a 
consideration  was  proved,  or  that  any  other  consideration  was 
proved  than  that  which  is  stated.     1  Salk.  364. 

Judgment,  therefore,  must  be  reversed,  &c. 

Horatio  Needham  and  Daniel  Chipman,  for  the  plaintiff  in  error. 
Jos.  C.  Bradley  and  H.  B.  Bates,  for  the  defendant  in  error. 


COMPTON  V.  JONES. 
In  the  Supreme  Court  of  New  York. 

FEBRUARY  TERM,  1S35. 
[reported,  4  COWBN,  13-14.J 

The  Assignment  of  a  debt,  with  notice  to  the  debtor,  creates  an  equitable 
obligation  in  favor  of  the  assignee,  which  loill  support  an  express 
promise  for  the  payment  of  the  debt  tO'  him. 

*In  this  case  there  was  a  general  demurrer  to  the  declaration, 
which  set  forth,  that  on  the  4th  day  of  February,  1823,  the  de- 
fendant made  his  certain  deed,  &c.,  and  delivered  the  same  to  one 
S.  T.  Wood,  by  which  he,  for  value  received,  promised  to  pay 
Wood  or  bearer  $500,  in  four  equal  annual  instalments  from  the 
date ;  that  Wood  afterwards  assigned  and  transferred  the  deed, 
to  the  plaintiff',  for  a  valuable  consideration,  and  thereby  con- 
stituted him  the  bearer  thereof,  and  authorized  and  directed  him 
to  demand  and  receive  of  the  defendant,  the  amount  due  on  its 
face,  for  his  own  benefit ;  that  the  plaintiff"  afterwards  gave  notice 
to  the  defendant  of  the  assignment ;  and  that  in  consideration  of 
the  premises,  and  that  the  plaintiff"  would  accept  and  agree  to  the 
defendant's  promise,  the  defendant  promised  the  plaintiff"  to  pay 
him  the  money  mentioned  in  the  deed  with  an  averment,  that 
$250  fell  due  before  the  commencement  of  the  suit. 

C.  M.  Lee,  in  support  of  the  demurrer,  relied  on  what  this  court 
said  in  Andrews  v.  Montgomery  (19  John.  Eep.  162, 165),  viz. :  that 
assumpsit  cannot  be  supported  where  there  has  been  an  express 

*  The  syllabus  and  statement  of  the  reporter  are  omitted. 

VOL.  II 10 
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contract,   under  seal ;  but  the  party  must   proceed  ia   debt  or 
covenant. 

Z.  A.  Leland^  contra,  cited  Fenner  v.  Meares  (2  Bl.  Eep.  1269), 
and  Cowen's  Treatise,  35. 

Savage,  Cb.  J.,  remarked,  that  what  vs^as  said  by  the  court  in  the 
authority  cited  by  the  defendant's  counsel,  was  intended  of  a  case 
where  the  action  was  brought  by  the  party  to  the  specialty.  And 
the  whole  court  were  clear,  that  the  action  was  sustainable,  being 
on  a  promise  to  the  assignee.  '  Judgment  for  the  plaintiff". 


DEPEAU  against   WADDIN"GTO]Sr  AND  OTHERS. 

IN  EEROK. 

In  the  Supreme  Court  of  Pennsylvania. 

FEBRUARY  8,  1841. 
[reported,  6  WHARTON,  220-236.] 

Although  the  taking  of  the  note  of  a  third  -person  as  collateral  security 
for  a  pre-existing  debt,  without  more,  will  not  place  the  taker  in  the 
situation  of  a  holder  for  value,  so  as  to  protect  him  against  the  equities 
subsisting  between  the  original  parties  in  the  note  ;  yet  it  is  otherwise 
if  there  is  a  new  and  distinct  consideration — as  if  time  was  given  in 
consideration  of  obtaining  the  note  as  security  for  the  debt,  ^c. 

The  plaintiffs,  who  were  creditors  of  A.  to  the  amount  of  Sl,500,  held 
as  security  for  the  debt  a  bond  given  by  a  third  person  to  A.  for 
about  $2,400.  A.  applied  to  them,  for  the  bond,  alleging  that  he  had 
an  opportunity  of  getting  the  money  upon  it,  and  would  with  the 
proceeds  -pay  the  amount  of  his  debt  due  to  them.  The  bond  was  de- 
livered to  A.  upon  this  understanding.  A  few  days  after  this  A  paid 
the  plaintiffs  $800  in  cash,  and  gave  them  a  note  drawn  by  the  de- 
fendant In  his  favor  for  $983,  as  security  for  the  balance.  Held,  that 
under  these  circumstances  the  note  of  the  defendant  was  taken  upon 
a  sufficient  consideration,  and  therefore  that  the  plaintiff's  were  en- 
titled to  recover  against  the  defendant,  although  there  was  no  con- 
sideration between  him  and  A. 
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Error  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

Assumpsit  by  Charles  "Waddington,  Robert  S.  Robb,  and  David 
Ogden,  partners,  under  the  firm  of  Ogden,  Waddington  &  Co., 
against  Francis  A.  Depeau,  upon  a  promissory  note,  dated  l^ew 
York,  January  5th,  1836,  made  by  the  defendant  in  favor  of 
Robinson  and  Smith,  and  endorsed  by  them  at  four  months, 
for  1983.20. 

On  the  trial,  before  Pettit  (Pres't),  on  the  31st  of  October, 
1839,  the  plaintiffs  gave  in  evidence  the  note  and  a  protest  thereof. 

The  defendants  then  gave  in  evidence  the  depositions  of  J.  "W. 
Waring  and  Sylvester  Robinson,  Jr.,  taken  at  l^ew  York,  under 
different  commissions  there. 

In  answer  to  the  second  interrogatory  on  the  part  of  the  defend- 
ant, J.  "W.  Waring  testified  as  follows :  "I  have  some  knowledge 
of  the  note  inquired  of  in  this  interrogatory ;  I  was  not  present 
at  the  delivery  or  making  of  the  said  note.  Mr.  Depeau  had 
given  this  note  to  Mr.  Robinson  for  the  purpose  of  getting  the 
note  discounted;  Mr.  Robinson  then  took  this  note  instead  of 
getting  it  discounted ;  and  left  it  as  security  with  Ogden,  Wad- 
dington &  Co.,  the  plaintiffs,  for  what  *Robinson  &  Smith  owed 
them.  Mr.  Ogden  called  or  sent  repeatedly  to  the  store  of 
Robinson,  Waring  &  Co.,  and  the  reply  from  Mr.  Robinson  was, 
to  Mr.  Ogden,  that  Mr.  Depeau  had  given  him  this  note  for  goods 
purchased  from  Robinson,  Waring  &  Co.,  or  Robinson  &  Smith, 
which  was  the  firm  previous  to  my  going  into  it.  Mr.  Depeau 
had  frequently  asked  Mr.  Robinson  what  had  become  of  this  note. 
Mr.  Robinson  replied  to  Mr.  Depeau,  that  he  had  torn  it  up ;  after 
Mr.  Depeau  finding  it  was  not  consumed  or  torn  up,  ^Ir.  Robinson, 
then  replied  to  him,  that  he  would  settle  with  Ogden,  Wad- 
dington &  Co.,  and  he  need  not  give  himself  any  further  un- 
easiness ;  all  this  occurred  in  my  presence." 

To  the  third  interrogatory  on  the  part  of  the  defendant,  he  an- 
swered :  "  I  know  this  note  was  offered  for  discount  at  the  Bank 
of  America  and  refused  ;  it  was  offered  by  Robinson  &  Smith ;  the 
account  in  the  bank  was  kept  by  Robinson  &  Smith  ;  the  note  was 
endorsed  by  them,  and  also  by  Robinson,  Waring  &  Co.     I  have 
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already  answered,  under  the  previous  interrogatory,  all  my 
knowledge  in  relation  to  tlie  representations  herein  mentioned.  I 
don't  know  that  the  defendant  received  any  value  for  the  said 
note  from  Robinson  &  Smith,  or  either  of  them." 

To  the  fourth  interrogatory  on  the  part  of  the  defendant,  he 
answered :  "  I  know  the  plaintifi's  loaned  to  Robinson  &  Smith 
about 'the  sum  of  fifteen  hundred  dollars;  I  believe  it  was  just 
that  sum  ;  I  don't  recollect  what  time  the  loan  was  made  ;  it  was 
previous  to  my  going  into  the  concern ;  I  joined  the  concern  iu 
the  middle  of  January,  1836.  The  plaintiffs  had  as  security  a 
bond  made  by  Edward  G.  Miller  to  Thomas  M.  Smith,  one  of  the 
partners  of  Robinson  and  Smith  ;  I  think  it  was  for  twenty-three 
or  twenty-four  hundred  dollars,  or  twenty  odd  hundred  dollars  ;  I 
cannot  tell  exactly  the  amount.  Robinson  &  Smith  repaid  a  part 
of  this,  somewhei^e  about  eight  hundred  dollars,  I  think  ;  I  don't 
recollect  what  time  this  was  paid  ;  the  bond  was  taken  away. 
Mr.  Robinson  told  Mr.  Ogden,  or  some  one  of  the  partners,  that 
he  wanted  to  take  this  bond  away,  as  he  wanted  to  get  it  dis- 
counted ;  I  was  with  Mr.  Smith  myself  at  the  time.  I  went  down 
with  him  to  the  plaintiffs ;  the  bond  was  given  up  and  I  got  it 
discounted,  the  note  in  question  was  left  with  the  plaintiffs  as  se- 
curity for  the  balance ;  this  I  know  of  my  own  knowledge  ;  the 
note  was  not  left  to  be  discounted  by  them,  but  as  a  security  for 
the  balance  of  the  loan." 

To^the  fifth  interrogatory  on  the  part  of  the  defendant,  he  an- 
swered: "I  have  nothing  more  to  say  than  that  the  note  was  left 
as  security  until  the  balance  was  paid  ;  they  did  not  give  any  new 
credit  or  make  any  new  advances." 

Sylvester  Robinson,  Jr.,  in  answer  to  the  defendant's  second 
interrogatory,  testified,  that  he  had  knowledge  of  the  note  men- 
tioned and  described  in  this  interrogatory ;  that  he  was  present  at 
the  making  and  delivery  of  the  note ;  that  the  note  was  made  and 
delivered  to  Robinson  &  Smith  (the  deponent's  then  firm)  for  the 
purpose  of  being  discounted  through  the  deponent's  firm  for  De- 
peau's  accommodation  and  use ;  that  the  deponent's  firm  had  no 
dealings  whatever  with  Depeau ;  and  no  consideration  whatever 
was  given  by  them  for  the  note ;  that  they  were  to  get  it  discounted 
for  him  merely  to  accommodate  him,  being  acquaintances  and 
friends  of  his. 
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To  the  third  interrogatory  he  answered,  that  his  firm  wei'e  in- 
debted in  about  the  sum  of  fifteen  hundred  dollars  to  the  plaintiffs. 
"  The  deponent  is  not  positive  of  the  amount,  but  thinks  it  was 
$1500,  or  near  that.  The  deponent's  said  firm  gave  them  a  bond 
of  Edward  H.  Miller  to  secure  the  same.  That  he  cannot  recollect 
the  time  when  the  said  bond  was  so  given  to  them,  but  he  thinks 
it  wais  in  the  month  of  January  or  February,  1836  ;  that  a  part  of 
the  said  sum  was  repaid  to  the  plaintifts  some  time  in  the  spring 
of  1836 ;  he  thinks  in  or  about  April,  but  cannot  recollect  the  time 
more  particularly.  The  amount  so  paid  was  about  $700,  as  near 
as  the  deponent  can  remember.  That  the  said  bond  was  delivered 
to  the  deponent's  firm  on  the  payment  of  such  part  of  the  said 
$1500,  upon  the  understanding  that  the  deponent's  firm  would  im- 
mediately pay  them  (the  plaintiffs)  the  balance  of  the  said  amount 
due  them.  The  object  of  the  deponent's  firm  in  getting  the  said 
bond  was  to  get  the  same  discounted  and  pay  the  said  plaintiff's  at 
once ;  the  bond  being  for  a  considerably  larger  amount  than  the 
sum  due  the  plaintiffs.  The  deponent  does  not  recollect  whether 
the  plaintiffs  afterwards  asked  his  firm  for  other  security,  although 
they  may  have  done  so ;  he  thinks  the  note  in  question  was,  a  few 
days  after  the  said  bond  was  so  delivered  up  by  the  plaintiffs, 
profi^ered  to  them  as  collateral  security,  for  the  balance  due  them  ; 
the  deponent's  firm  did,  as  first  stated,  hand  over  the  said  note  to 
the  plaintiffs  after  they  had  secured  the  said  bond  ;  it  was  about  a 
week  after  the  said  bond  was  so  delivered  up,  that  the  said  note 
was  handed  to  the  plaintiffs,  as  near  as  the  deponent  can  recollect ; 
it  was,  at  any  rate,  a  few  days  after  it  was  so  delivered  as  above 
stated,  to  secure  the  plaintiffs  the  balance  of  the  said  sum  so  due 
them  and  for  which  the  said  bond  had  been  held  by  them  as  col- 
Ijliteral  security,  that  no  other  or  new  consideration  was  given  by 
the  plaintifiis  for  the  said  date." 

To  the  first  cross-interrogatory,  he  answered,  that  his  firm  did 
endorse  the  note,  and  did  so  at  that  time,  or  soon  after  he  received 
it. 

To  the  second  cross-interrogatory,  he  answered,  that  the  under- 
standing between  the  plaintiffs'  and  the  deponent's  firm,  at  the  time 
the  bond  was  so  delivered  up,  was  as  stated  in  the  answer  to  the 
direct  interrogatories,  that  the  deponent's  firm  should  pay  the  plain- 
tiff's immediately,  the  balance  due  them  ;  it  being  stated  and  un- 
derstood, that  the  deponent's  firm  was  to  get  the  bond  discounted 
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at  once  for  that  purpose ;  that  nothing  whatever  was  stipulated 
or  spoken  of  at  the  time  the  bond  was  so  given  up,  about  other 
security  in  the  place  of  the  bond ;  for  the  reason,  that  the  balance 
was  to  be  paid  in  cash,  as  before  stated. 

To  the  third  cross-interrogatory,  he  answered,  that  it  was  not 
understood,  that  the  plaintiffs  should  not  proceed  for  the  recovery 
of  the  balance  due  them,  until  the  maturity  of  the  note ;  that 
nothing  of  the  kind  was  sjjoken  of  or  contemplated,  as  the  balance 
was  to  be  paid  in  cash,  immediately,  as  already  repeatedly  stated. 

The  defendant  here  closed  his  case. 

The  plaintiffs  then  gave  in  evidence  the  deoosition  of  "William 
P.  Wright,  taken  under  a  commission  to  New  York,  who  testified 
in  answer  to  the  second  interrogatory,  that  he  was  in  the  employ- 
ment of  the  plaintiffs  for  upwards  of  two  years,  as  book-keeper, 
and  left  their  employment  on  or  about  the  SOtli  of  April,  1836. 

To  the  third  interrogatory,  he  answered,  "  the  plaintiffs  held  a 
note  of  Robinson  &  Smith,  for  $1500,  due  in  January,  1836  ;  they 
received  a  bond  for  about  $2500  as  security  for  the  payment  of 
the  said  note.  The  note  was  protested,  and  one  of  the  firm  came 
down  to  the  ofllce  of  the  plaintiffs  and  stated,  that  if  the  plaintiffs 
would  lend  him  the  said  bond  for  a  day,  he  had  an  opportunity 
of  getting  the  money  upon  it,  and  he  would  then  pay  the  said 
$1500  note.  The  said  purpose  was  not  fulfilled  by  talcing  up  or 
paying  the  said  note,  and  the  said  bond  was  never  returned  to  the 
plaintiffs  to  my  knowledge.  They  got  some  time  afterwards,  how- 
soon  I  don't  know,  $800  in  cash,  and  a  note  of  the  defendant,  De- 
peau,  in  lieu  of  the  said  bond.  As  already  stated,  the  said  bond 
was  given  up  to  one  of  the  said  firm  of  Robinson  &  Smith,  and 
was  never  returned ;  and  the  plaintifis  relinquished  their  claim 
upon  the  bond,  upon  receiving  the  said  $800  and  the  defendant's 
note,  as  first  stated."  This  took  place  before  the  deponent  left 
the  employment  of  the  plaintiffs,  but  when,  he  did  not  recollect. 

To  the  fourth  interrogatory,  he  answered,  that  he  knew  nothing 
of  the  note  inquired  of  in  this  interrogatory  (viz.,  the  note  in  suit). 
He  only  knew  as  stated  in  answer  to  the  last  preceding  intei-- 
rogatory,  that  a  note  of  the  defendant  was  taken  as  therein  stated, 
and  which,  with  the  $800  in  cash,  was  given  in  lieu  of  the  bond. 
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To  the  first  cross-interrogatory  on  the  part  of  the  defendant,  the 
witness  answered,  that  "  he  was  present  when  the  bond  was  given 
up,  and  he  merely  recollects  that  it  was  given  up  for  the  purpose  of 
getting  it  discounted  to  take  up  the  said  note  for  S1500.    The  sum 
of  $800  was  paid  after  the  delivery  of  the  bond,  and  not  at  the 
time  it  was  given  up  ;  Robinson  &  Smith  did  not  agree  to  pay  any 
balance,  when  the  bond  was  so  delivered  up ;  but  as  stated  in  an- 
swer to  the  direct  interrogatories,  it  was  given  up  to  be  discounted, 
and  the  note  for  $1500  was  to  be  paid  out  of  the  proceeds  forth- 
with.    This  was  not  done ;  but  subsequently  the  sura  of  $800  was 
paid  ;  and  either  then,  or  after  the  time  the  *800  was  paid,  Robin- 
son &  Smith  gave  the  note  of  the  defendant  in  lieu  of  the  bond. 
The  bond  was  never  returned  to  the  plaintiffs,  as  already  stated." 
After  the  bond  was  so  delivered  up,  the  witness  went  down  to 
Robinson  &  Smith's  frequently,  to  get  the  amount  of  the  $1500 
note,  but  was  never  able  to  see  either  of  them.     The  note  iu 
question,  and  the  $800  were  given  after  the  bond  had  been  de- 
livered to  Robinson  &  Smith,  in  lieu  of  the  bond,  and  as  collateral 
security  for  the  note  of  $1500.     "  The  deponent  does  not  recollect 
how  long  after  the  bond  was  surrendered,  that  the  note  was  re- 
ceived by  the  plaintiifs.     The  plaintiffs  gave  up  their  claim  upon 
the  said  bond,  for  the  note  and  the  $800." 

To  the  third  cross-interrogatory,  he  answered  that,  "  the  plaui- 
tiffs  got  Robinson  &  Smith's  note  in  the  course  of  business,  but  how 
he  does  not  know,  or  for  what  it  was  given  ;  he  speaks  of  the  51500 
note." 

The  evidence  on  both  sides  having  been  closed,  the  defendant's 
counsel  made  the  following  points  on  which  they  requested  the 
charge  of  the  court : — 

"  1.  If  the  jury  believe  that  the  note  was  improperly  put  in  cir- 
culation by  Robinson  &  Smith,  it  is  incumbent  on  the  plaintiffs  to 
show  that  they  paid  value,  parted  with  property,  or  gave  credit 
on  the  faith  of  the  note,  at  the  time  of  the  transfer  to  them. 

2.  That  the  taking  of  the  note  as  collateral  security,  for  the 
payment  of  pre-existing  debt,  is  not  a  taking  of  it  in  the  ordinary 
course  of  trade,  and  for  a  valuable  consideration  between  the 
parties  to  this  suit. 
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3.  That  the  taking  of  the  note  in  payment  of  a  precedent  debt, 
is  not  such  a  consideration,  as  creates  a  superior  equity  in  the 
plaintiffs  to  that  previously  existing  between  the  original  parties. 

4.  If  the  jury  believe  that  the  plaintiffs  gave  up  the  bond  to 
Robinson  &  Smith,  at  their  request,  for  the  purpose  of  having  it 
discounted  or  sold,  and  on  their  promise  to  pay  the  plaintiff's  the 
amount  of  their  debt  due  to  them,  out  of  the  proceeds  of  the  sale, 
they  parted  with  their  claim,  property  and  title  to  the  bond,  by 
parting  with  its  possession  for  the  purpose  of  a  sale  ;  and  if  the 
note  was  subsequently  transferred  to  the  plaintiffs  by  Robinson  & 
Smith,  after  the  sale  of  the  bond,  as  security  for  the  amount  due 
to  them,  the  plaintiffs  paid  no  value  for  the  note  and  cannot  re- 
cover, if  the  jury  are  of  opinion  that  the  note  was  originally 
without  consideration. 

5.  That  as  the  note  was  made  at  ISTew  York,  the  law  of  that 
State  must  govern  the  contract." 

The  foliowing  points  were  made  by  the  plaintiff's'  counsel: — 

"  1.  The  act  of  the  plaintiffs  in  entrusting  the  bond  to  Rob- 
inson &  Smith  (or  the  member  of  their  firm  to  whom  it  was  made 
payable,)  that  he  might  discount  or  dispose  of  it,  for  the  use  of  the 
plaintiffs  themselves,  was  not  such  a  parting  with  the  possession 
of  the  bond,  as  would  change  or  divert  the  pi'operty  which  the 
plaintiffs  had  previously  had  in  it,  as  a  security  for  the  money  lent 
by  them  to  Robinson  &  Smith. 

2.  Under  such  circumstances,  Robinson  &  Smith  would  not  re- 
ceive it  as  debtors  to  whom  a  security  is  surrendered  by  their 
creditor,  but  as  agents  or  trustees  for  the  plaintiffs,  in  the  same 
manner  as  strangers,  who  had  received  it  under  such  circum- 
stances, and  for  such  a  purpose. 

3.  If  the  bond  was  disposed  of  by  Robinson  &  Smith,  and  the 
proceeds  received  by  them,  such  proceeds  would,  in  their  hands, 
be  subject  to  the  same  ownership  and  trust,  as  the  bond  for  which 
they  were  the  substitute.  The  right  of  the  plaintiff's  to  the  pro- 
ceeds would  not  be  a  mere  pecuniary  claim  or  debt  of  Robinson  & 
Smith,  bat  a  specific  interest  and  property  of  the  plaintiff's  in  the 
proceeds  themselves. 
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4.  If  Robinson  &  Smith  had  disposed  of  the  bond,  before  the 
transfer  to  the  plaintiffs  of  the  note  in  question,  there  is  no  evi- 
dence that  they  had  at  that  time  parted  with  the  proceeds  of  the 
bond  ;  and  in  the  absence  of  any  such  evidence,  the  legal  pre- 
sumption is  that  they  still  retained  the  possession  of  so  much  of 
the  said  proceeds  as  belonged  specifically  to  the  plaintiifs. 

5.  The  plaintiffs'  portion  of  the  proceeds  of  the  bond  when  dis- 
posed of,  was  in  the  hands  of  Robinson  &  Smith,  a  specific  security 
belonging  to  the  plaintifis,  to  such  an  extent  as  the  bond  had  pre- 
viously belonged  to  them. 

6.  The  giving  iip  of  their  claim  to  the  bond,  if  it  took  place  in 
the  manner  testified  to  by  Mr.  Wright,  or  in  the  words  used  by 
him,  was  in  legal  efifect  the  same  thing  as  giving  up  their  specific 
interest  in  the  proceeds  of  the  bond. 

7.  If  this  receipt  by  the  plaintiflis  of  the  note  in  question,  con- 
stituted the  consideration  or  a  part  of  the  consideration  for  the 
surrender  by  them  of  their  then  existing  interest  in  the  bond,  or  in 
the  proceeds  of  the  bond,  this  amounted  to  an  exchange  of  the  one 
security  for  the  other,  and  the  note  thus  received  in  lieu  of  the 
security  of  the  bond,  then  for  the  first  time  suri'endered,  was  re- 
ceived for  a  valuable  consideration,  given  on  the  credit  of  the  note 
itself,  and  the  defence  on  this  point  fails. 

8.  Under  the  last  point,  the  case  would  not  be  affected  by  the 
circumstance  of  the  possession  of  the  bond  having  been  previously 
parted  with  by  the  plaintiffs,  if  they  only  parted  with  it  for  the 
purpose  of  its  being  discounted,  by  the  parties  to  whose  possession 
it  was  entrusted,  nor  would  the  case  be  affected  by  the  circum- 
stance that  the  bond  had  actually  been  discounted  or  disposed  of, 
and  converted  into  money  before  that  time. 

9.  Under  these  circumstances  stated  by  "Waring,  at  the  conclu- 
sion of  his  answers  to  the  second  interrogatory  in  chief,  it  was 
the  duty  of  the  defendant,  if  he  meant  to  contest  his  liability  to 
the  plaintiffs  on  this  note,  to  give  them  notice  of  his  intention  so 
to  do,  and  he  incurred  a  similar  obligation  when  the  note  was 
exhibited  to  him  by  the  notary,  with  the  plaintiffs'  endoi'sement 
upon  it.  If  the  defendant  did  not  give  the  plaintiffs  such  notice, 
within  a  reasonable  period  after  the  occurrence  of  the  earliest  in 
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point  of  time  of  these  circumstances,  but  suffered  the  plaintiffs 
to  remain  in  the  belief  that  he  was  liable  on  the  note  till  this 
action  was  brought,  it  is  against  law  and  equity  that  he  should 
now  insist  upon  the  present  matter  of  defence. 

10.  The  burthen  of  proof  of  such  notice  is  on  the  defendant, 
and  in  the  absence  of  such  proof  the  presumption  is  that  none 
was  given." 

The  learned  judge  charged  the  jury  in  substance,  as  follows:— 

"  The  plaintiffs  claim  the  balance  of  $700  with  interest,  for 
which  they  say  this  note  was  pledged  to  them.  The  defendant 
has  shown  what  would  undoubtedly  defeat  any  claim  upon  this 
note,  on  the  part  of  Robinson  and  Smith,  from  whom  the  plain- 
tiffs received  it.  This  has  put  the  plaintiffs  on  the  proof  of  the 
manner  in  which  they  got  the  note ;  and  on  the  proof  under  this 
head,  the  case  will  depend.  Robinson  and  Smith  owed  the  plain- 
tiff's $1500  for  money  lent.  They  held  a  bond  of  one  Miller,  as  a 
collateral  security  for  this  debt.  This  bond  they  say  they  gave  to 
Robinson  and  Smith,  for  a  particular  purpose,  viz.,  that  of  getting 
it  discounted,  and  their  debt  paid  out  of  the  proceeds ;  and  that 
Robinson  and  Smith,  having  thus  received  the  bond,  did  not  either 
return  them  the  bond,  or  pay  them  the  proceeds  of  it.  They  say 
they  never  gave  up  their  claim  to  this  bond,  or  the  proceeds  of  it, 
until  they  received  from  Robinson  and  Smith  $800,  and  the  note 
of  the  defendant  now  in  suit ;  •  and,  that  on  receiving  the  $800 
and  note,  they  did  surrender  it.  The  defendant,  on  the  other 
hand,  says,  that  when  the  plaintiffs  first  parted  with  the  posses- 
sion of  the  bond  to  Robinson  and  Smith,  they  gave  up  their  right 
to  it,  that  is  to  say,  surrendered  it,  both  as  to  property  and  posses- 
sion ;  and  he  then  puts  the  case  on  the  ground  that  the  subse- 
quent receipt  of  the  note  was  merely  as  a  security  for  the  previous 
debt,  or  the  balance  of  it.  STow,  if  the  plaintiffs  did  take  this 
note,  merely  as  a  collateral  security  for  a  pre-existing  debt,  with- 
out more,  the  law  would  he  in  favor  of  the  defendant  on  this 
point.  If,  however,  a  debt  is  given  up  or  a  security  parted  with  ; 
if  any  security  is  surrendered  in  consideration  of  receiving  a  note  ; 
the  consideration  is  sufficient  to  give  a  property  in  the  note  to  the 
party  receiving  it."  This  part  of  the  case  was  left  to  the  jury. 
The  judge  then  said,  "  If  you  adopt  the  latter  view  of  the  case, 
I  charge  you,  that  parting  with  a  security  at  the  time  of  receiv- 
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ing  the  note  is  a  sufficient  consideration  to  remove  the  objection 
which  the  defendant  has  taken  to  the  plaintiffs'  recovery.  A 
previous  temporary  parting  vsrith  the  mere  possession  of  the  bond 
for  the , particular  purpose  of  having  it  discounted,  for  the  plain- 
tiffs' use,  would  not  constitute  a  parting  with  the  plaintiffs' 
property,  in  their  portion  of  the  proceeds  of  it,  when  disposed  of, 
BO  as  to  render  it  impossible  for  them  afterwards  to  surrender 
their  property  in  it,  in  consideration,  or  part  consideration,  of  the 
receipt  of  this  note.  If  the  jury  think  the  bond  was  only  loaned 
to  Robinson  and  Smith,  for  a  particular  purpose,  such  lending  did 
not  divest  the  plaintiffs'  property  in  the  bond,  or  in  the  proceeds 
of  it.  If  the  bond  was  discounted,  and  the  money  raised  upon 
it,  the  plaintiffs  had  a  specific  interest  in  the  proceeds,  as  they 
before  had  in  the  bond.  A  mere  parting  with  the  possession  of 
the  bond  does  not  necessarily  imply  that  the  plaintiffs  intended 
to  give  up  their  claim  to  it.  If,  however,  when  the  bond  was 
first  handed  over  to  Robinson  and  Smith,  the  plaintiffs  really 
surrendered  all  their  rights  in  it,  then  the  defence  is  sustained. 
If,  on  the  contrary,  the  parting  with  the  possession  of  the  bond 
was  merely  for  the  particular  purpose  of  having  it  discounted, 
and  the  proceeds  paid  over  to  themselves,  the  parting  with  the 
possession  of  it  was  no  surrender  of  their  property  in  it,  or  in  the 
proceeds,  after  it  should  be  disposed  of." 

The  judge  then  said  that  he  had  answered  all  the  points  except 
the  ninth ;  that  he  did  not  think  this  had  any  important  bearing 
on  the  cause ;  but  while  he  declined  answering  it  as  proposed,  he 
would  remark,  that  if  the  defendant  slept  upon  the  knowledge 
that  the  plaintiffs  held  the  note  in  question,  and  did  not  immedi- 
ately give  them  notice  that  he  had  received  no  value  for  the  note, 
it  would  be  a  circumstance  for  the  consideration  of  the  jury,  in 
reference  to  the  defendant's  liability. 

The  jury  found  for  the  plaintiff,  and  this  writ  of  error  was 
taken,  and  the  following  errors  assigned. 

"  1.  Because  the  judge  erred  in  charging  the  jury  that  a  part- 
ing with  the  possession  of  the  bond  for  the  purpose  of  a  sale  of  it, 
was  no  surrender  of  the  property  in  it ;  and  the  parting  with  the 
possession  did  not  imply  that  the  plaintiffs  intended  to  give  up 
their  claim  to  it. 

2.  Because  the  judge  erred  in  charging,  that  if  the  defendant 
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slept  upon  the  knowledge  that  the  plaintiffs  held  the  note,  and  did 
not  immediately  give  them  notice  that  no  value  had  been  received 
for  it,  it  was  a  circumstance  for  the  consideration  of  the  jury,  in 
reference  to  his  liability." 

Mr.  Norris  for  the  plaintiffs  in  error. 

1.  The  learned  judge  below  erred  in  saying  that  the  plaintiffs 
did  not  sun-ender  the  property  in  the  bond,  by  parting  with  the 
possession  of  it  under  the  circumstances.  The  plaintiffs  could  not 
have  brought  trover,  or  any  other  action,  for  the  bond,  while  it 
was  in  the  hands  of  a  third  person,  who  had  given  value  for  it.  1 
Bos.  &  Pul.  54(3.  In  ISTew  York,  a  bond  passes  by  delivery  like  a 
bill  of  exchange.  Delivery  is  necessaiy  to  part  with  the  property 
in  a  bill,  bond,  &c.  The  King  v.  Lambton  (5  Price,  442  ;  2  Eng. 
Exch.  Eep.  276).  The  property  in  an  exchequer  bill  passes  by  de- 
livery only.  Wookey  v.  Pole  (4  Barn.  &  Aid,  1 ;  6  Eng.  Com. 
Law  Rep.  323).  The  King  of  Prussia's  bonds  were  held  to  pass 
by  delivery  only,  in  G-orgier  v.  Melville  (3  Barn.  &  Cresw.  45  ;  10 
Eng.  Com.  Law  Kep.  16).  Hornblower  v.  Proud  (2  Barn.  &  Aid. 
327). 

2.  The  defendant  was  not  bound  to  prove  notice.  If  the  plain- 
tiffs gave  no  considei-ation,  they  cannot  be  in  a  better  situation 
than  the  party  from  whom  they  got  the  note. 

8.  This  note  was  not  received  in  the  regular  course  of  business, 
and  therefore  the  defence  was  available.  In  Coddington  v.  Bay 
(20  Johns.  651),  C.  J.  Spencer  says,  "I  understand  by  the  usual 
course  of  trade  not  that  the  holder  shall  receive  the  bills  or  notes 
as  securities  for  antecedent  debts,  but  that  he  shall  take  them  in 
his  business,  and  as  payment  for  a  debt  contracted  at  the  time." 
To  bring  the  transaction  within  the  rule  laid  down  in  other  cases, 
the  surrender  of  the  bond  and  receipt  of  the  note  ought  to  have 
been  made  simultaneous.  There  must  be  a  present  consideration. 
Payne  v.  Cutler  (13  Wend.  606).  There  must  be  an  advauce-.of 
money,  or  debt  contracted,  or  liability  incurred  at  the  time.  Here 
the  delivery  of  the  bond  was  a  week  prior  to  getting  the  note. 
Smith  V.  Van  Loan  (16  Wend.  661),  repeats  the  doctrine  that 
value  must  be  paid,  or  property  parted  with,  or  credit  given,  on 
the  faith  of  the  note  at  the  time  of  the  security.  Taking  in  pay- 
ment of  a  precedent  debt  would  not  create  a  greater  equity  than 
that  subsisting  between  the  original  parties.     Petrie  v.  Clark  (11 
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Serg.  &  Rawle,  388).  Wardell  v.  Howell  (9  Wend.  170).  Eosa 
V.  Brotlierton  (10  "Wend.  85).  Here  the  plaintifts  are  not  in  a 
worse  situation,  if  the  defence  prevails,  than  they  were  after  part- 
ing with  the  hond. 

Mr.  Biddle  and  Mr.  Cadwalader  for  the  defendants  in  error. 

The  doctrine  contended  for  on  the  other  side  is,  that,  hy  giving 
up  the  hond,  the  plaintifl's  gave  up  their  right  to  the  proceeds  of 
it.  But  the  jury  have  found  that  they  did  not.  Robinson  got 
the  hond  as  their  factor  or  servant.  We  don't  deny  that  the 
plaintiffs  could  not  claim  the  bond  from  a  bona  fide  purchaser ; 
but  we  contend  that  they  had  a  specific  lien  on  the  proceeds.  It 
is  a  case  of  exchange  of  securities.  The  plaintifts  gave  up  the 
bond  (or  what  is  the  same  thing,  their  claim  to  the  proceeds  of  it), 
for  the  note.  In  Taylor  v.  Plumer  (3  Maule  &  Selwyn,  562)  it 
was  held  that  a  creditor  was  entitled  to  follow  stock  and  bullion, 
which  his  broker  had  got  with  the  creditor's  money,  instead  of 
exchequer  bills.  Coddington  v.  Bay  (20  Johns.  639),  Wolf  v. 
Eichelberger  (2  Penn.  Rep.  348),  and  Petrie  v.  Clark  (11  Serg.  & 
Rawle,  388),  all  show  that  parting  with  a  security  forms  a  valua- 
ble consideration.  So  is  giving  time.  Our  law  is  the  same  as 
that  in  England  and  New  York.  Walker  v.  Geisse  (4  Wharton, 
258).  Smith  v.  Van  Loan  (16  Wend.  661),  in  eft'ect  overrules 
Rosa  V.  Brotherton  (10  Wend.  85).  In  Morton  v.  Rogers  (14 
Wend.  575),  two  judges  expressly  dissented  from  the  doctrine  in 
Rosa  V.  Brotherton. 

Mr.  Haly  in  reply. 

The  money  obtained  on  the  bond  had  no  ear-mark.  It  was 
undistinguishahle  from  other  money  of  Robinson.  The  burden  of 
proving  that  the  bond  was  converted  into  specific  property,  lies 
on  the  other  side.  The  case  of  Taylor  v.  Plumer  makes  the  dis- 
tinction expressly  between  money  in  specie  and  money  merged  in 
other  money.  Here  no  security  was  parted  with  on  the  faith  of 
the  note.  What  is  called  on  the  other  side  "  the  proceeds  of  the 
bond,"  was  a  mere  right  of  action  against  Robinson  for  a  breach 
of  trust ;  if  there  was  any  trust  in  the  case.  The  plaintifl's  neither 
released  the  debt  nor  gave  time. 
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The  opinion  of  the  court  was  delivered  by 

EoGEKS,  J.  Tliis  was  an  action  of  assumpsit  on  a  promissory 
note,  drawn  by  tlie  defendant,  Depeau,  in  favor  of  Robinson  & 
Smith,  or  order,  and  by  them  endorsed  to  the  plaintift".  The 
plaintiffs  lent  Eobinson  &  Smith  fifteen  hundred  dollars  on  a  note ; 
and  as  a  collateral  security,  the  latter  firm  placed  in  the  hands  of 
the  former  a  bond  for  twenty-three  or  twenty-four  hundred  dol- 
lars, of  a  certain  Edward  Miller  to  Thomas  S.  Smith,  one  of  the 
partners  of  Robinson  &  Smith.  Some  time  after,  Robinson  called 
on  the  plaintiffs,  and  stated  that  he  wanted  to  take  the  bond 
away,  and  to  get  it  discounted.  Robinson  &  Smith,  a  week  or  so 
after  the  delivery  of  the  bond,  paid  to  Ogden  &  Co.,  eight  hundred 
dollars,  and  transferred  the  note  in  suit  to  them  as  collateral 
security  for  the  amount  yet  remaining  due.  The  plaintiffs  gave 
up  their  claim  upon  the  bond,  for  the  note  and  the  eight  hundred 
dollars.  It  seems  that  the  note  of  Robinson  &  Smith  to  the  plain- 
tiffs was  protested ;  that  one  of  that  firm  came  to  the  plaintiffs, 
and  stated  that  if  they  would  lend  him  the  bond  for  a  da,y,  he 
had  an  opportunity  of  getting  the  money  upon  it,  and  would  then 
pay  the  fifteen  hundred  dollars.  The  bond  was  delivered  to  him 
for  that  purpose  ;  but  the  bond  was  neither  delivered  to  the  plain- 
tiffs, nor  was  the  amount  due  on  the  note  paid  according  to  the 
tmderstanding  between  them ;  but  some  time  afterwards — how 
soon  is  not  recollected,  nor  is  it  material — eight  hundred  dollars 
in  cash  were  paid,  and  the  note  in  suit  was  transferred  to  the 
plaintiffs,  in  lieu  of  the  bond,  and  as  a  collateral  security  for  the 
note.  It  may  be  inferred  from  the  evidence,  although  no  direct 
proof  is  given  of  it,  that  the  bond  was  assigned  for  a  valuable  con- 
sideration, or  paid  by  the  obligor ;  that  the  money  was  received 
by  Smith,  one  of  the  obligees ;  and  that  eight  hundred  dollars 
were  paid  of  the  proceeds.  Robinson,  of  the  house  of  Robinson  & 
Smith,  says,  that  the  bond  was  delivered  to  the  deponent's  firm 
on  payment  of  part  of  the  fifteen  hundred  dollars,  upon  the  under- 
standing, that  the  deponents  would  immediately  pay  them  the 
balance  of  the  amount  due ;  that  the  object  of  the  firm  in  getting 
the  bond  was  to  have  it  discounted,  and  pay  the  plaintiffs  at  once  ; 
the  bond  being  for  a  considerably  larger  sum  than  was  due.  He 
does  not  recollect  whether  the  plaintiffs  afterwards  asked  his  firm 
for  other  security,  although  they  may  have  done  so.  He  thinks 
the  note  in  suit  was,  a  few  days  after  the  bond  was  delivered  up 
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hy  the  plaintiffs,  proffered  to  them,  as  collateral  security  for  the 
balance  due.  They  handed  over  the  note  about  a  week  after  the 
bond  was  delivered  up,  but  after  they  had  secured  the  bond ;  that 
is,  as  I  understand  it,  after  they  had  received  the  money  for  it. 
No  other,  or  new  consideration  was  given  by  the  plaintiffs  for  the 
note.  The  understanding  was,  that  the  deponent's  firm  was  to 
pay  the  plaintiffs  immediately  the  balance  due  them;  that  the 
bond  was  to  be  discounted  at  once  for  that  purpose.  Nothing 
was  stipulated  about  the  security,  because  the  balance  was  to  be 
immediately  paid  in  cash.  The  note  in  suit  was  given  for  the 
purpose  of  being  discounted  for  the  sole  accommodation  of  Depeau. 

The  defendant  alleges  that  there  was  no  consideration  for  the 
note  in  suit ;  that  the  transfer  of  it  to  the  plaintiffs  was  in  fraud 
of  his  rights  ;  that  it  was  placed  in  the  hands  of  the  plaintiffs  as 
collateral  security,  and  that  consequently  there  is  the  same 
equity  existing  as  between  the  maker  and  payee.  The  plaintiffs 
admit  that  there  was  no  consideration  between  the  original 
parties ;  that  the  payee  could  not  recover,  and  that  if  pledged  as 
a  collateral  security,  without  more,  for  a  pre-existing  debt,  they 
would  be  in  no  better  situation  than  the  first  holder ;  but  they 
contend  that  there  was  an  exchange  of  securities  in  substitution 
of  the  note  for  the  bond,  or  the  proceeds  of  the  bond,  and  that 
they  were  innocent  holders  for  value. 

Several  exceptions  have  been  taken  to  the  charge  of  the  court, 
none  of  which  have  been  sustained.  The  charge  is  clear  and 
precise,  and  substantially  answers  all  the  points  which  were  made, 
and  is  as  favorable  to  the  defendant  as  he  had  any  right  to 
expect.  The  court  leave  the  facts  to  the  jury,  and  if  there  be  any 
error,  it  is  the  application  of  the  evidence  to  the  points  ruled.  In 
the  investigation  of  the  case  it  becomes  material  to  ascertain 
what  are  the  facts  found  by  the  jurj^,  and  to  which  their  atten- 
tion was  directed  by  the  court.  They  are,  in  substance,  these. 
That  placing  the  bond  in  the  hands  of  Eobinson  &  Smith,  who 
acted  as  the  agent  of  the  plaintifts,  was  for  a  particular  and 
special  purpose,  viz.,  that  they  would  immediately  dispose  of  the 
bond  ;  which  they  did ;  and  that  they  would  pay  over  a  portion 
of  the  money  to  them  ;  and  that  in  the  meanwhile,  the  proceeds 
would  be  held  by  them  as  a  pledge  or  security  for  the  amount 
due  on  the  note ;  that  the  money  raised  by  the  sale  or  payment 
of  the  bond  was  a  substitute  for  the  bond  ;  that  as  the  bond  was 
a  collateral  secui-ity,  so  was  the  money  arising  therefrom.     That 
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at  the  time  they  st6od  in  the  relation  of  principal  and  agent,  the 
parties  came  to  an  arrangement,  and  in  consideration  that  the 
plaintiifs  would  relinquish  all  claim  to  the  money,  whether  lien  or 
otherwise,  they  agreed  to  transfer,  in  lieu  of  the  bond  or  the  pro- 
ceeds thereof  (which  the  jury  have  found  to  be  the  same  thing), 
the  note  now  in  suit,  as  a  collateral  security  for  the  original  debt. 
The  only  question,  therefoi-e,  is,  are  the  plaintiifs  innocent  holders 
for  value.  As  between  the  maker  and  payee,  it  is  granted,  there 
was  no  consideration,  and  the  failure  and  absence  of  this  Avould 
be  a  good  defence  to  the  maker.  But  between  other  parties,  as 
here  between  the  plaintifi'  and  defendant,  two  distinct  consider- 
ations come  in  question ;  first,  that  which  the  defendant  received 
for  his  liability ;  and,  secondly,  that  which  the  plaintiifs  gave  for 
their  title.  If  the  defendant  can  show  that  he  has  an  equity  not 
to  be  charged,  as  if  he  can  prove,  as  has  been  done  here,  that  he 
received  no  consideration  for  his  liability,  or  that  his  signature 
was  obtained  by  force  or  fraud,  he  may,  after  giving  due  notice, 
require  the  plaintiff' to  show  that  he  gave  a  valuable  consideration 
tor  the  note  or  bill,  and  that  the  plaintiff:"  has  no  equity  to 
recover.  But  actions  between  remote  parties  will  not  fail  unless 
in  case  of  absence  or  failure  of  both  these  considerations.  It  is 
conceded  hei'e,  that  as  between  the  maker  and  payee,  there  is  no 
consideration  w^hatever ;  that  the  plaintiffs  are  required  to  prove 
that  they  gave  a  valuable  consideration  for  the  note,  and  that  if 
the  note  is  held  merely  as  a  collateral  security  for  a  pre-existing 
debt,  without  moi'e,  it  is  not  such  a  consideration  as  will  prevent 
the  defendant  from  availing  himself  of  the  equity  as  between  the 
maker  and  payee.  In  Eosa  v.  Brotherton  (10  Wend.  85),  it  is 
decided,  that  when  the  creditor  receives  the  transfer  of  a  neo-oti- 
able  note,  in  loayment  of  a  pre-existing  debt,  he  takes  it, 
although  transferred  to  him  before  maturity,  subject  to  all 
existing  equities  between  the  original  parties.  But  that  case 
was  not  well  considered,  and  has  been  subsequently  overruled. 
But  although  this  is  so,  it  has  been  repeatedly  held  that  a  collat- 
eral security  for  a  pre-existing  debt,  without  more,  is  not  such  a 
consideration  as  will  give  title  to  the  holder ;  yet,  if  there  is  a  new 
and  distinct  consideration,  the  holder  is  a  purchaser  for  value,  and, 
as  such,  protected  from  a  defence  which  would  have  been  available 
between  the  original  parties.  It  seems  to  me  there  would  be  no 
great  difliculty  in  proving  that  it  woud  have  been  better  not  to 
have  restrained  the  negotiability  of  paper  bona  fide  pledged  as  a 
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collateral  security  for  a  debt ;  but  on  this  point  the  law  is  settled. 
Without  making  a  parade  of  learning  and  research  by  the  citation 
of  numerous  authorities,  foreign  and  domestic,  ancient  and  modern, 
it  is  sufficient  to  refer  to  Petrie  v.  Clark  (11  Seig.  &  Rawle,  377,) 
where  both  points  are  ruled.  It  is  there  held  that  the  transfer  of 
negotiable  paper  as  collateral  security  for  a  pre-existing  debt,  does 
not  constitute  a  person  a  holder  for  a  valuable  consideration. 
But  where  there  is  a  new  consideration,  as  where  it  can  be  shown 
that  time  was  given  in  consideration  of  obtaining  the  note  as  a 
security  for  the  debt,  it  would  be  otherwise.  The  court,  after 
stating  the  general  principle  adverted  to,  add,  that  it  might  be 
shown  on  the  other  side  that  the  plaintiffs  had  a  right  to  recover, 
provided  they  were  able  to  prove  that  time  was  given  in  consid- 
eration of  obtaining  the  note  as  security  for  the  debt,  and  that  in 
consequence  the  debt  was  lost.  The  giving  of  time  would  be  a 
present  and  a  valuable  consideration ;  and  a  pledge  in  these  terms 
would  be  the  same  as  a  pledge  for  money  paid  down.  Here  the 
principle  is  plainly  announced  ;  for  the  case  put  is  but  an  illustra- 
tion of  the  principle,  and  applies  with  great  force  to  the  case  in 
hand.  Where  the  holder  of  a  note  or  bill  has  not  paid  value  for 
it,  he  is  in  privity  with  the  first  holder,  and  will  be  affected  by 
anything  that  would  affect  the  first  holder.  Collins  v.  Martin,  (1 
Bos.  &  Pul.  651.)  But  no  evidence  of  want  of  consideration,  or 
other  ground,  to  impeach  the  apparent  value  received,  was  ever 
admitted  in  a  case  between  an  acceptor,  a  drawer,  or  maker,  and 
the  person  holding  the  bill  or  note  for  value.  There  is  no  evidence 
that  the  plaintiffs  were  aware  of  the  nature  of  the  transaction 
between  the  maker  and  payee.  There  was  a  pre-existing  debt 
between  the  plaintifi's  and  the  payee,  for  which  they  had  a  collat- 
eral security  amply  sufficient  for  their  entire  indemnity.  One  of 
the  firm  obtains  possession  of  the  bond  for  the  particular  purpose 
of  reducing  it  into  cash,  and  with  the  proceeds  paying  the  amount 
due  on  the  note.  The  money  was  raised  by  them,  and  instead  of 
paying  it  over,  as  was  the  understanding,  and  their  duty,  in  lieu 
thereof  they  assign  to  them  the  note  now  in  suit,  l^ow  in  what 
situation  did  Robinson  and  (Smith,  at  the  time  of  the  transfer, 
stand  to  the  plaintiffs?  Clearly  in  the  light  of  agents,  with  the 
money  of  the  principals  in  their  hands,  recoverable  by  action  of 
assumpsit  for  money  had  and  received,  and  which  might  have 
been  followed  by  them  into  any  specific  property  into  which  they 
may  have  converted  it.     As  for  instance,  if  they  had  purchased 
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stock,  it  would  have  been  subject  to  tbeir  claim.  3  Maule  & 
Selw.  562.  The  proceeds  of  the  bond,  to  the  amount  of  the  lien, 
were  theirs,  and  there  is  no  evidence — but  the  reverse  may  be 
inferred — that  the  parties  intended  to  convert  the  transaction 
into  a  mere  personal  contract  between  them.  And  if  this  had 
been  the  effect,  it  is  far  from  clear,  that  if  the  right  to  a  special 
action  in  the  case  had  been  relinquished,  it  would  not  have  been  a 
valuable  consideration.  The  consideration  is  everything — the 
amount  of  it  nothing,  unless  it  is  a  colorable  consideration.  But 
be  this  as  it  may,  the  plaintifis  are  holders  for  value.  For  what 
is  this  but  an  exchange  of  securities  ?  and  this,  if  it  needed  author- 
ity, has  been  ruled  to  be  a  sufficient  consideration,  in  Hornblower 
v.  Proud  (1  Bam.  &  Aid.  333).  But  it  is  said,  it  is  the  exchange  of 
one  collateral  security  for  another  collateral  security — and  this  is 
true  ;  but  may  not  the  former  have  been  of  more  value  than  the 
latter,  as  it  undoubtedly  was  here,  although  that  is  an  immaterial 
circumstance,  so  far  as  the  legal  point  is  involved.  It  is  very 
plain,  that  had  the  plaintiffs  retained  their  original  security,  they 
would  have  had  no  difficulty  whatever.  It  has  been  produced 
solely  by  the  exchange  of  securities.  The  same  general  rules 
which  apply  to  the  nature  of  the  consideration  for  other  simple 
contracts  are  applicable  here.  If  a  man  give  his  acceptance  to 
another,  that  will  be  a  good  consideration  for  a  promise  on  another 
bill,  though  such  acceptance  is  unpaid.  And  cross  acceptances 
for  mutiial  accommodation  are  respectively  considerations  for  each 
other.  Rose  v.  Sims  (1  Bar.  &  Ad.  521);  Cowles  v.  Dunlap  (7  T. 
R.  505) ;  Buckler  v.  Buttevant  (3  East,  72).  In  Bosanquet  v. 
Dudman  (1  Stark.  1),  it  was  held,  that  when  a  banker's  accep- 
tances for  his  customer  exceeded  the  cash  balance  in  his  hands, 
and  accommodation  acceptances  were  deposited  by  the  customer 
with  the  banker,  as  collateral  security,  whenever  the  acceptances 
exceeded  the  cash  balance,  the  banker  held  the  collateral  bills  for 
value.  The  reason  that  a  negotiable  note  transferred  as  a  collat- 
eral, does  not  constitute  the  holder  a  purchaser  for  value,  is,  that 
he  is  supposed,  although  very  often  contrary  to  the  fact,  to  be  in 
no  worse  situation  than  he  was  before.  But  that  is  not  the  case 
where  there  is  a  new  and  distinct  consideration  superinduced  by 
the  transfer  and  exchange  of  securities.  It  is  not  a  past,  but  a 
present  consideration. 

The  plaintiffs  in  error  contend,  that  the  judge  erred,  1st,  in 
charging  the  jury,  that  a  parting  with  the  possession  of  the  bond 
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for  the  purpose  of  a  sale  of  it,  was  no  surrender  of  the  property 
in  it ;  and  that  the  parting  with  the  possession  did  not  imply  that 
the  plaintiffs  gave  up  their  claim  to  it.  Coupled  with  the  evi- 
dence, we  see  no  error  in  the  charge ;  as  it  was  the  understanding 
of  the  parties,  and  the  jury  have  so  found,  that  it  should  be  used 
for  the  special  purpose  of  converting  the  bond  into  money,  and 
paying  the  plaintiff's  debt.  Quoad  this  amount  they  were  tlie 
agents  of  the  plaintiffs. 

2d.  In  charging  that  if  tlie  defendant  slept  upon  the  knowl- 
edge that  the  plaintiffs  held  the  note,  and  did  not  immediately 
give  them  notice  that  no  value  had  been  received  for  it,  it  was  a 
circumstance  for  the  consideration  of  the  jury,  in  reference  to  his 
liability.  The  answer  refers  to  the  plaintiff's  ninth  point ;  and  it 
may  be  doubtful  whether,  if  there  be  error  at  all,  it  is  not  against 
the  plaintiffs.  It  is  conceded  that  the  plaintiffs  were  pot  aware 
of  the  want  of  consideration  between  the  original  parties;  at  least 
there  is  no  proof  of  it ;  that  the^"  were  i-esting  under  the  convic- 
tion that  there  was  no  want  of  faith  between  them ;  and  there 
was  at  least  a  moral  obligation  on  the  defendant,  as  soon  as  he 
was  informed  of  the  true  state  of  the  case,  to  take  the  earliest 
opportunity  to  apprise  them  of  it,  that  tliey  might  secure  them- 
selves ;  but  instead  of  this,  he  seems  to  I'ely  on  the  promise  of 
Robinson  &  Smith  to  indemnify  him  by  payment  of  the  plaintiff's 
debt.  There  is  nothing  to  complain  of  in  this  part  of  the  charge, 
as  it  certainly  was  a  circumstance  which  the  jui'y  might  take 
into  consideration. 

Judgment  affirmed. 


Contracts  inider  seal,  derive  their  force  from  execution  and  deliverj'-^ 
and  do  not  ordinarily  require  the  support  of  a  consideration.  Here  the 
common  agrees  with  the  civil  law,  in  deriving  the  obligation  from  the 
assent  of  the  covenantee,  and  the  expectation  created  in  his  mind  that 
the  promise  will  be  fulfilled.  A  covenant  to  pay  money  or  do  any 
other  act,  is  accordingly  not  less  binding  because  the  obligation  is 
unilateral  and  the  covenantee  is  to  give  nothing  for  what  he  re- 
ceives. But  parol  or  unsealed  agreements  were  invalid  and  could  not 
be  made  the  foundation  of  a  recovery  in  damages,  even  when  the 
effect  of  the  breach  was  to  disappoint  the  just  expectation  of  the 
promisee.  This  was  not  because  the  law  disregarded  the  obligation  of 
the  promise,  but  because  the  form  which  it  required  was  not  observed, 
and  such,  with  a  qualification  to  be  hereafter  noted,  is  still  the  rule  at  the 
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present  day.    Ba7i7i  v.  Hughes,  1  Term.  350  (ante,  112)  ;  Thorn  v.  Deas, 
4  Johnson,  84;  Dorlin  v.  Ward,  6  Id.  194;    Clark  v.  Small,  6  Yerger, 
418;   Loomis  v.  Newhall,   15    Pick.  159;    Cook  v.  Bradley,   1  Conn. 
57  ;    Bixler   v.   iJea??!,   3  Penna.    R.  282.     The   distinction  talten  by 
Lord  Mansfield  in  Pillans  v.  Fan  Mierop,  3  Burrow,  1663,  between 
oral   and  written    contracts  was  -overruled  in  Bann  v.  Hughes,  and 
Johnson  v.  Collins,  1  East,  98,  and  does  not  now  prevail  in  England  or 
the  United  States.      The  Bank  of  Ireland  v.  Archer,  11  M.  &  W.  383, 
389.      If  the    courts   might   properly  refuse  to  enforce  a  gratuitous 
promise,  there  would  be  gross  injustice  in  allowing  a  man  to  induce 
others  to  render  services  or  give  value  in  any  other  form,  by  a  promise 
of  compensation,  and  then  withhold  the  stipulated  reward.     Such  con- 
duct is  not  merely  a  breach  of  contract,  but  a  violation  of  good  faith, 
akin  to  fraud  ;  see  2  Reeve's  History  of  the  Common  Law,  508  ;  Wilson 
V,  Clements,  3   Mass.   1;    Thorn  v.  Beas,  4  Johnson,  84;   Burnett  v. 
Biscoe,  Id.  235  ;   Noble  v.  Smith,  2  Id.   52  ;  Fink  v.    Cox,  18  Id.  145. 
A  line  of  demarcation  was  accordingl}'  drawn  between  promises  as- 
suming to  bind  the  promisor  absolutely,  and  promises  coupled  with  a 
stipulation  that  something  should  be  done  or  promised  on  the  other 
side,  and    while   the   former   were    referred    to   the   tribunal   of  con- 
science, a  remedy  was  afforded  for  the  non-fulfllmeut  of  the  latter  in 
the  shape  of  an  action  on  the  case.     Such  was  the  origin  of  the  action 
of  assumpsit,  which  setting  out  in  tort,  came  by  slow  degrees  to  be  a 
remedy  purely  ex-contractu.     To  be  binding  at  common  law,  a  promise 
must  therefore  be  coupled  with  some  express  or  implied  request,  opera- 
ting as  a  condition,  and  that  will  when  performed  enure  as  a  consider- 
ation for  the  support  of  the  promise   (ante,  113).     And  when  such  a 
condition   does  not  exist  or  is  not  fulfilled,  the  promise  will  not  be 
rendered  bindiug  by  the  assent  of  the  promisee.     The  condition  may 
be  that  the  promisee  shall  promise  or  that  he  shall  perform,  but  a 
condition  of  some  sort,  is  indispensable  to  the  validity  of  the  contract 
(ante).     This  is  true  even  where  the  promisee  varies  his  position  or 
adopts  a  course  of  action  from  which  he  cannot  recede,  in  the  expecta- 
tion that  the  promise  will  be  fulfilled.     For  although  parol  contracts 
derive  their  obligation  from  the  liability  incurred  by  one  pai'ty  on  the 
faith  of  the  assurance  given  by  the  other,  still  the  liabilitj'  must  arise 
from  some  act  which  the  latter  has  required,  and  not  be  a  mere  casual 
or  incidental  result   of  the   expectation   awakened   by  his   language. 
Muirhead  v.   Kirkpalriok,   4    Harris,   111;    McCl^re   v.   ILcClure,    1 
Barr,   374,   377.     A  naked  promise  to  contribute  to  the  support  of 
another,  will  not  be  rendered  valid  by  proof  that  the  latter  contracted 
debts  or  incurred  expenses,  in  the  belief  that  the  anticipated  benefac- 
tion would  afford  the  means  of  payment.    "  Consideration,"  said  Bell  J., 
in  Kirkpatrick  v.  Muirhead,  4  Harris,  117,  126,  "must  be  the  result  of 
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agreement.  The  parties  must  understand  and  be  influenced  to  the 
particular  action  by  something  of  value,  of  convenience  or  incon- 
venience, recognized  by  all  of  them  as  the  moving  cause.  That  which 
is  a  mere  fortuitous  result,  flowing  accidentally  from  an  arrange- 
ment, but  in  no  degree  prompting  the  actors  to  it,  is  not  to  be 
esteemed  a  legal  consideration."  ^  In  other  words,  unless  the  con- 
sideration is  inherent  in  the  promise  when  originally  made,  the 
contract  will  be  void,  and  the  deficiency  cannot  be  supplied  by  a 
gratuitous  or  voluntary  act  done  by  the  promisee,  although  induced 
bj'  and  a  natural  result  of  the  confidence  reposed  in  the  good  faith  and 
diligence  of  the  promisor.  Proof  that  the  defendant  promised  to  pay 
the  debt  of  a  third  person,  and  that  the  plaintiff  in  consequence  thereof 
forebore  to  proceed  against  the  debtor,  will  not  therefore  support  an 
action,  unless  the  promise  was  so  worded  as  to  be  an  express  or 
implied  request  for  time,  Bixler  v.  Ream,  3  Penna.  282  ;  and  although 
marriage  may  be  a  valuable  consideration,  it  must  appear  not  only 
that  the  defendant  took  a  wife  on  the  faith  of  the  defendant's  promise 
to  afford  pecuniary  assistance,  but  that  the  defendants  promise  was  in 
effect  a  request  that  the  plaintiff  would  get  married. 

In  like  manner,  a  naked  promise  to  roof  a  house,  or  effect  an  insur- 
ance for  the  plaintiff,  cannot  be  enforced,  even  when  the  latter  sustains 
special  damage,  from  his  reliance  on  the  good  faith  and  punctuality  of 
the  defendant.  Thorn  v.  Deas,  4  Johnson,  84  ;  EUee  v.  Gatwood,  5 
Term,  143;  Balfe  v.  West,  13  C.  B.  466.  In  Thorn  v.  Dia>i,  the 
plaintiff  told  the  defendant  that  unless  the  defendant  would  insure  a 
vessel,  in  which  both  were  interested,  the  plaintiff  would  take  the 
policy  out  himself  and  the  defendant  promised  in  reply  to  do  as  the 
plaintiff  desired.  The  contract  was  held  invalid  for  want  of  a  considera- 
tion ;  but  the  result  might  have  been  different  if  it  had  appeared  that 
the  defendant  promised  to  insure  if  tlie  plaintiff  would  refrain  from  in- 
suring, and  that  the  latter  forbore  in  consequence  of  the  request.  For 
although  the  consideration  must  consist  in  some  act  done  or  avoided 
by  one  party  at  the  instance  of  the  other,  the  detriment  sustained  by 
the  former,  need  not  be  beneficial  to  the  latter.  Haines  v.  Haines,  6 
Maryland,  435;  Kennedy  v.  Cotton,  28  Barb.  59;  Brown  v.  Rea,  10 
Iredell,  72.  And  in  Watkins  v.  James,  3  Jones,  195,  5  Id.  105,  proof  that 
the  plaintiff  had  trusted  to  a  gratuitous  promise  by  the  defendant  to 
obtain  security,  and  in  consequence  thereof,  refrained  from  attend- 
ing to  the  business  personally,  was  held  sufficient  to  warrant  a  recovery. 
So  a  promise  of  indemnity  may  be  valid,  even  when,  as  in  the  case  of 
a  guarantor  or  surety,  no  profit  accrues  to  the  promisor,  and  the  sole 
object  of  it  is  to  benefit  the  principal.  Underhill  v.  Gibson,  2  New 
Hamp.  352.  Accordingly,  while  a  promise  to  bestow  or  settle  a  sum 
certain  upon  another,  cannot  be  rendered  binding,  by  proof  that  the 
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latter  has  made  a  purchase,  from  which  he  would  have  refrained  if  the 
promise  had  not  been  given;  a  recovery  may  be  had  on  a  promise  to 
provide  the  means  of  payment  if  another  will  buy,  because  the  liability 
incurred  by  the  promisee  is  a  suflicient  consideration  for  the  obligation 
assumed  on  the  other  side.  Chitty  on  Contracts,  52,  6th  ed.  ;  Grosbie 
V.  McDouall,  13  Vesey,  148,  158. 

It  results,  from  the  same  principle,  that  a  promise  to  pay  money  on 
the  happening  of  a  contingency,  not  depending  upon  or  to  be  brought 
about  by  tlie  action  of  the  promisee,  or  of  some  one  standing  in  privity 
with  him,  is  a  nudum  ijactum,  whicli  will  not  become  valid  on  the 
happening  of  the  event  on  which  it  was  conditioned.  Stewart  v.  The 
Trustees,  2  Denio,  413,  417  ;  Corson  v.  Mulmny,  13  Wright,  88,  89. 
And  the  rule  that  damages  cannot  be  recovered  for  a  breach  of  con- 
tract, unless  some  act  has  been  done,  or  some  obligation  incurved  by  the 
plaintiff,  went  so  far,  that  when  a  promise  was  made  by  one  man  in 
consideration  of  services  to  be  rendered  by  another,  the  right  of  suit 
lay  with  the  latter,  because  he  had  complied  with  the  terms  prescribed, 
and  would  be  the  loser  if  the  promise  was  not  fulfilled.  Edmundson  v. 
Penny,  1  Barr,  834.  To  render  a  parol  contract  binding,  there  must, 
consequently,  be,  first,  a  promise,  coupled  with  and  depending  upon  a 
condition,  and  constituting  an  agreement  properly  so  called,  and,  next, 
such  a  performance  of  the  condition,  as  will  give  a  right  to  enforce  the 
promise  (ante,  113).  The  request,  which  lies  at  the  foundation  of  most 
oral  contracts  is,  accordingly,  interpreted  by  the  law,  as  a  conditional 
promise  that  if  tlie  thing  required  is  done,  as  much  shall  be  given  in 
return  as  it  is  worth.  1  Smith's  Leading  Cases,  224 ;  6  Am.  ed.  And 
while  the  English  cases  decide  that  when  an  agreement  is  required  to 
be  in  writing  by  statute,  the  writing  must  contain,  not  only  what  the 
promisor  agrees  to  do,  but  what  he  demands  in  requital ;  they  also 
establish,  that  the  assent  or  acceptance  of  the  promisor  may  be  shown, 
when  requisite  aliunde  by  any  means  of  proof;  clearly  indicating, 
that  it  does  not  enter  into  or  form  part  of  the  agreement.  Powers  v. 
Fowler,  i  Ellis  &  Bl.  571;  Kennaway  v.  Treleavan,  5  M.  &  W.  498, 
510;  2  Smith's  Leading  Cases,  319,  6th  American  ed.  An  instrument 
guaranteeing  the  good  conduct  of  a  clerk  or  servant,  must,  consequently, 
show,  that  the  consideration  was  the  emploj^ment  of  the  principal  ;  but 
it  need  not  contain  a  promise  to  employ  him,  or  set  forth  that  the 
guarantee  was  accepted  ;  and  the  principle  is  the  same  when  the  pro- 
mise is  to  he  responsible  for  such  goods  as  the  principal  may  wish  to 
purchase.  Stadt  v.  Lille,  East,  348  ;  Neiohury  v.  Armstrong,  6  Bing. 
201;  Moore  v.  Campbell,  10  Bxcheq.  323  (ante,  113);  Steivart  v.  The 
Trustees,  2  Denio,  403;  Findlyv.  Bay,  5  Jones,  125. 

In  the  absence  of  fraud  and  undue  influence,  the  law  will  not  in- 
quire into  the  adequacy  of  the  consideration ;   Train  v.  Gold,  5  Picli. 
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383,  384;  Sturlyn  v.  Albany,  2  Croke  Elizbth.  67;  Pillans  v.  Van 
3Iierop,  3  Burrow,  1663;  Whitehead  v  Greetham,  1  McClelland  & 
Young,  205  ;  Shadwell  v.  Shadwell,  9  C.  B.,  N.  S.  159  ;  Hardesty  v. 
Smith,  3  Indiana,  39  ;  Baker  v.  Roberts,  4  Id.  552 ;  Hind  v.  Holdship, 
2  Watts,  104  ;  and  the  receipt  of  one  shilling  may  give  effect  to 
a  bargain  and  sale  transferring  a  large  and  valuable  estate,  or 
uphold  a  guarantee  imposing  a  contingent  liability,  that  may  ulti- 
mately amount  to  many  thousand  pounds.  Dutchman  v.  Tooth,  5 
Bing.  N.  C.  51'? ;  Lawrence  v.  McCalmont,  10  Howard,  426,  452.  It 
has  even  been  said  that  if  A.  promise  to  pay  B.  a  sura  certain  if  he 
will  call  for  it  at  a  particular  time,  and  B.  comes  accordingly,  the  con- 
tract will  be  binding,  and  must  be  performed  by  A. ;  Train  v.  Gold,  5 
Pick.  380,  384;  Stewart  v.  The  Trustees,  2  Denio,  403,  410,  and  in 
Sigourney  v  Sigourney,  IT  Conn.  511,  a  recovery  was  had  on  a  prom- 
ise to  pay  a  sum  of  money  in  consideration  of  the  release  of  an  in- 
valid demand,  on  the  ground  that  setting  the  plaintiff's  seal  to  the 
instrument  was  a  sufflcient  consideration,  even  if  he  had  no  right  that 
could  pass  or  be  extinguished  b}''  the  deed.  In  like  manner  a  promise 
that  if  the  plaintiff  will  buy  a  farm,  or  take  a  wife,  the  funds  to  sup- 
port the  one  or  pay  for  the  other  shall  be  forthcoming,  rests  on  a 
valuable  consideration,  although  no  benefit  can,  under  these  circum- 
stances, result  to  the  promisor  from  the  agreement.  Shadwell  v. 
Shadwell,  9  C.  B.,  N.  S.  159  ;   Crosbie  v.  McDouall. 

In  cases  of  this  description,  the  consideration  cannot  properly 
be  termed  inadequate,  because  the  material  inquiry  in  assumpsit  is 
not  what  the  defendant  has  received,  but  whether  the  plaintiff  will 
lose  by  what  he  did,  if  the  promise  is  not  fulfilled.  Rice  v.  Ash- 
ley, 37  Conn.  204.  And  if  this  is  made  to  appear,  the  measure  of 
damages  will  ordinarily  depend  on  the  stipulated  price  or  compensa- 
tion, and  not  on  the  absolute  or  real  amount  of  the  injury.  If  this  is 
true  of  things  which  have  no  fixed  value,  it  does  not  apply  when  the  in- 
adequacy of  the  consideration  appears  on  the  face  of  the  transaction,  or 
is  a  necessary  legal  inference.  Loring  v.  Sumner,  23  Pick.  98  ;  Stew- 
art V.  The  Trustees,  2  Denio,  416  ;  Kellogg  v.  Olmstead,  28  Barb.  96  ; 
Gilson  V.  JErbie,  36  Texas,  173  ;  Schnell  v.  Nell,  17  Ind.  29  ;  Reynolds  v. 
Nugent,  25  Id.  328.  The  forbearance  or  release  of  an  invalid  claim  has 
accordingly  been  held  insufficient  to  support  an  assumpsit,  unless  the 
contract  is  made  after  suit  brought ;  Edwards  v.  Baugh,  11  M.  &  W. 
641  ;  Kay  v.  Button,  7  M.  &  G.  807  ;  Prater  y.  Miller,  25  Ala.  320  ;  Ste- 
venson V.  Barnard,  19  Barb.  292  ;  Buzby  v.  Conway,  8  Maryland  255  ; 
Jarvis  v.  Sidton,  3  Ind.  289  ;  or  is  a  compromise  of  a  doubtful  or  dis- 
puted right;  3  Leading  Cases  in  Equity,  414,  3  Am.  ed.  ;  and  in 
Stewart  v.  The  Trustees,  2  Denio,  413,  416,  the  Chancellor  said  that  a 
promise  to  give  would  not  be  rendered  binding  by  a  promise  on  the 
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part  of  the  donee,  to  apply  the  money  in  the  way  prescribed.  But  this 
ceases  to  be  true  when  the  contract  is  executed  by  the  payment  or 
transfer  of  the  fund,  and  an  action  may  then  lie  for  a  breach  of  the  ex- 
press or  implied  trust.  Whitehead  v.  Gretham,  1  McClelland  &  Young, 
205. 

The  acceptance  of  a  smaller  sum  cannot  be  a  satisfaction  of  a  greater, 
Beynolda  v.  Nugent;  Smith  y.  Bartholomew,  1  Metcalf,  276,  1  Smith's 
Leading  Cases,  540,  6  Am.  ed. ;  because  the  creditor  manifestlj'  does  not 
get  an  equivalent  for  what  he  cedes.  Cumber  v.  Wain,  1  Strange,  426, 
"It  must,"  said  Pratt,  C.  J.,  in  Cumber  v.  Wain,  "  appear  to  the  court 
to  be  a  reasonable  satisfaction  ;  at  least  the  contrary  must  not 
appear."  A  promise  to  give  a  larger  sum  in  return  for  a  smaller,  is 
invalid  for  a  like  reason,  unless  the  payments  are  to  be  made  at  such 
an  interval  as  to  render  it  possible  that  one  should  be  a  sufficient  com- 
pensation for  the  other.  Sheppard  v.  Rhodes,  1  Rhode  Island,  410, 
4T5  ;  Phettiplace  v.  Steer,  2  Johnson,  442  ;  Schnell  v.  Nell.  In  Shep- 
pard V.  Rhodes,  the  Supreme  Court  of  Rhode  Island  held  in  accordance 
with  this  j)rinciple,  that  the  receipt  of  §1  was  not  a  sufficient  con- 
sideration for  a  promise  to  pay  $1,000  at  the  end  of  the  year  ;  and  the 
same  point  was  decided  in  Schnell  v.  Nell.  Such  a  case  differs  widely 
from  those  where  the  alleged  inequality  does  not  appear  by  computa- 
tion, and  can  only  be  shown  by  extrinsic  evidence. 

The  consideration  may  vary  with  the  subject  matter  of  the  contract, 
and  the  nature  of  the  end  in  view.  Thus  we  know,  that  originally  in 
the  court  of  chancery,  under  the  doctrine  of  uses,  and  afterwards  in 
the  courts  of  common  law  when  uses  became  a  matter  of  legal  cogni- 
zance, the  tie  of  blood  or  the  connection  of  marriage  when  supported 
by  the  solemnity  of  a  seal,  was  held  sufficient  to  raise  a  use.  But 
where  the  seal  was  wanting,  and  the  contract  was  intended  to  take  ef- 
fect as  a  bargain  and  sale,  which  might  in  its  origin  rest  merely  in 
parol,  no  consideration  was  sufficient  which  did  not  consist  in  the  pay- 
ment of  money  or  of  money's  worth  ;  2  Rolle's  Abridg.  788,  pi.  15.  Con- 
sanguinity alone  will  not  uphold  a  parol  contract,  or  give  effect  to  the 
assignment  of  a  chose  in  action.  1  Leading  Cases  in  Equity,  326,  331 ; 
Id.  366  ;  Am.  ed.  ;  Kennedy  v.  Ware,  1  Barr,  445  ;  Fi?ik  v.  Cox,  18  John. 
145.  The  transfer  of  a  judgment  to  the  daughter  of  the  assignor,  as  an 
advancement,  and  in  consideration  of  natural  affection,  was  accordingly 
held  invalid  in  Kennedy  v.  Ware.  A  precedent  debt  is  not  a  consid- 
eration for  any  other  promise  than  that  which  the  law  implies  to  pay 
when  thereto  requested,  and  will  not  raise  a  use,  or  sustain  a  bargain 
and  sale  of  lands  ;  Ward  v.  Lambert,  Coke  Eliz.  394  ;  Doe  v.  Hampton, 
8  Iredell,  457  ;  unless  the  deed  is  taken  in  satisfaction,  and  not  merely 
as  a  collateral  security.  Tet  such  a  conveyance  may  be  good  as  an 
equitable  assignment,  because  equity  looks  to  the  object  which  is  the 
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ultimate  satisfaction  of  the  debt.  The  Central  Bank  v.  Garter,  26  Conn. 
533,  .542;  Alexander  v.  Ghiselin,  5  Gill,  138,  186  ;  Burn  v.  Carvalho,  7 
Simons,  94;  4  Mylne  &  Craig,  690  ;  Bates  v.  Churchill,  32  Maine,  31 ; 
Blair  v.  Prince,  20  Vermont,  205 ;  Walker  v.  Bostron,  9  M.  &  W.  411, 
413;  3  Leading  Cases  in  Equity,  368,  3  Am.  ed. 

In  determining  the  sufficiency  of  the  consideration,  regard  must 
also  be  had  to  the  nature  of  the  remedy,  and  a  contract  may  be  valid 
as  a  trust,  and  yet  inadequate  to  support  a  suit  at  law.  A  feoffment  or 
other  assurance  operating  by  transmutation  of  possession,  will  support 
a  limitation  over  to  a  third  person  who  is  a  stranger  alilce  to  the  con- 
sideration and  the  conveyance ;  2  Rolle  Abridg.  784,  Use  J.  pi.  5,  6, 
7,  8  ;  and  if  such  a  limitation  in  a  bargain  and  sale  will  not  be  executed 
by  the  statute,  it  may  still  be  enforced  as  a  trust  in  equity.  Stearns 
V.  Palmer,  10  Metcalf,  32;  Dennison  v.  Ooehring,  5  Barr,  175; 
Morrison  v.  Bain,  2  W.  «fc  S.  86  ;  Miller  v.  Pierce,  2  Id.  97 ;  2  Smith's 
Leading  Cases,  524,  6  Am.  ed. 

A  consideration  moving  from  one  man  may  therefore  uphold  a 
promise  in  favor  of  another,  but  it  does  not  follow  that  the  obliga- 
tion can  be  enforced  through  the  medium  of  an  action  of  assump- 
sit. That  action  was  originally  in  case  for  the  injury  inflicted  by 
inducing  the  plaintiff  to  part  with  his  labor  or  property  by  a 
promise  of  compensation,  which  the  defendant  wrongfully  refused 
to  fulfil.  It  could  not  therefore  be  maintained  unless  there  was 
not  only  a  consideration  for  the  promise,  but  a  consideration 
moving  from  the  party  by  whom  it  was  sought  to  be  enforced. 
For  where  this  was  not  the  case  the  plaintiff  was  not  deprived  of 
anything  that  was  his  own,  and  could  only  complain  of  the  loss  of  a 
benefit  arising  from  a  transaction  in  which  he  had  no  share.  The 
weight  of  authority  in  England  has  accordingly  been,  from  an  early 
period,  that  assumpsit  cannot  be  maintained  by  a  party  who  is  a 
stranger  to  the  consideration.  Bourne  v.  Mason  1  Ventris,  6  ;  Crow  y, 
Rogers,  1  Strange,  592;  Price  v.  JEaston,  4  B.  &  Ad.  433;  1  Smith's 
Leading  Cases,  266,  6  Am.  ed. ;   Tweddle  v.  Atkinson,  1  B.  &  Ad.  393. 

The  rule  has  been  followed  in  numerous  instances  in  the  United 
States,  although  in  a  restricted  form,  and  with  some  qualifications. 
Owings  Ex'rs  v.  Owings,  1  Harris  &  Gill,  485  ;  Finney  v.  Finney,  i 
Harris,  388;  Mellen  v.  Whipple,  1  Gray,  317;  Garter  v.  Browson,  1 
Gushing,  491;  Comfort  v.  Eiseneheis,  1  Jones,  13,  16;  Gainings  v. 
Klapp,  5  W.  &  S.  511;  Campbell  v.  Lacock,  4  Wright,  448;  Bly- 
mire  v.  Boistle,  6  Watts,  182  ;  Morrison  v.  Birkey,  lb.  349 ;  Hubbert 
V.  Borden,  6  Wharton,  79. 

In  Warren  v.  Batcheder,  15  N.  H.  129;  16  Id.  580,  the  surrender  of 
a  note  by  A.  to  B.,  was  held  insufHcient  to  support  a  promise  by  B.  to 
pay  the  amount  of  the  note  to  C,  because  the  consideration  came 
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solely  from  A.  It  was  said  to  be  a  cardinal  point  in  the  law  that  the 
legal  interest  in  a  simple  contract  and  the  right  to  enforce  it  resides  in 
the  person  from  whom  the  consideration  moves.  The  same  ground 
was  taken  in  Edmundston  v.  Penny,  1  Barr,  334,  where  Gibson,  Ch. 
J.,  held  that  if  the  consideration  and  the  promise  do  not  meet  in  the 
same  person,  the  promise  should  be  drawn  to  the  consideration,  and 
not  the  consideration  to  the  promise.  It  was  accordingly  decided  that 
where  a  written  promise  was  given  to  one  man  in  consideration  of 
services  rendered  by  another,  the  suit  must  be  brought  by  the  latter 
and  not  by  the  former.  So  in  Lucas  v.  Chamberlain,  8  B.  Monroe,  76, 
the  court  held  that  a  promise  to  indemnify  two  persons  for  becoming 
security  for  a  third,  might  be  declared  on  by  both  although  made  only 
to  one  of  them. 

The  same  principle  lies  at  the  foundation  of  the  rule  that  satisfaction 
by  a  stranger  will  not  extinguish  the  debt  as  between  the  parties,  unless 
given  in  the  name  and  on  behalf  of  the  debtor,  and  ratified  by  him, 
because  he  is  otherwise  a  stranger  to  the  consideration,  and  cannot 
plead  the  accord  in  bar.  Phillips  v.  Berger,  2  Barb.  608,  8  Id.  521 ; 
Daniels  v.  Hollenback,  19  Wend.  428;  Jones  v.  Broadh,ttrst,  9  C.  B. 
ITS  ;  Belshaw  v.  Bush,  11,  Id.  91  ;  Simpson  v.  Eggenton,  10  Exchequer, 
845;  Leavitt  v.  Morrison,  6  Ohio,  N.  S.  11;  Glow  v.  Borst,  6  Johns. 
31 ;  Stark's  Ex'rs  v.  Thompson's  Ex'rs,  3  Monroe,  296,  1  Smith's 
Leading  Cases,  558,  581,  6  Am.  ed.  "A  consideration,"  said  Patte- 
son,  J.,  in  Thomas  v.  Thomas,  2  Q.  B.  859,  "means  something  which 
is  of  some  value  in  the  ej^e  of  the  law,  moving  from  the  plaintiff.  It 
may  be  of  some  benefit  to  the  defendant,  or  some  detriment  to  the 
plaintiff,  but  at  all  events,  it  must  move  from  the  latter."  In  other 
words,  to  constitute  a  consideration  in  assumpsit,  the  plaintiff  must 
have  acted  on  the  faith  of  the  promise  made  by  the  defendant,  by 
parting  with  value  or  making  a  reciprocal  agreement ;  Wright  v. 
Ashley,  32  Conn.  291,  304. 

If  the  action  of  assumpsit  still  bears  the  marks  of  its  origin  in  tort, 
it  soon  becomes  the  usual  and  appropriate  cause  for  the  breach  of  every 
obligation  not  arising  by  specialty.  Slade's  Case,  4  Coke,  29.  The  in- 
debitatus counts,  which  took  the  place  of  the  action  of  debt,  proceed  on  an 
antecedent  obligation  and  an  implied  promise  that  it  shall  be  fulfilled, 
and  there  has  been  an  increasing  tendency  to  bring  equitable  obligations 
within  the  reach  of  the  same  principle.  A  promise  in  favor  of  one  man, 
founded  on  a  consideration  moving  from  another,  obviously  binds  the 
conscience  of  the  promisor,  and  there  are  English  dicta  and  decisions 
which  support  the  idea,  that  such  a  promise  may  be  enforced  in  assump- 
sit by  the  party  interested  in  its  fulfilment.  Button  v.  Poole,  2  Levinz, 
210;  ilarchinglon  v.  Vernon,  1  Bos.  &  Pul.  101;  The  Co.  of  Felt 
Makers  v.  Davis,  1  Bos.  &  Pul.  99,  102;  Pigott  v.  Thompson,  3  Id.  149. 
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All  opinion  was  expressed  as  far  back  as  ttie  case  of  Gilbert  v.  Buddiard 
Dyer,  2*73  (in  notis),  that  a  creditor  might  recover  in  assumpsit,  on  an 
express  promise  for  the  payment  of  the  debt,  in  consideration  of  money 
deposited  for  that  purpose  in  the  hands  of  the  defendant  by  the  debtor. 
And  it  is  now  generally  admitted,  that  where  the  consideration  consists 
of  money  received  from  one  man  for  the  benefit  of  another,  an  obliga- 
tion arises  in  favor  of  the  latter,  which  may  be  enforced  by  him  through 
the  medium  of  a  count  for  monej'  had  and  received  to  his  use  ;  Williams 
V.  Everett,  14  East,  582;  Be  Bernales  v.  Fuller,  lb.  590,  note;  Farmer 
V.  Bussell,  1  Bos.  &  Pul.  295. 

The  right  of  recovery  in  these  cases,  has  sometimes  been  put  on  the 
ground  of  an  agency  growing  out  of  the  receipt  of  the  money  for  the 
use  of  the  plaintiff,  and  a  subsequent  ratification  by  the  demand  or  suit 
of  the  latter ;  Lilly  v.  Hayes,  5  A.  &  B.  548.  Thus,  in  Harris  v.  De 
Bevoir,  2  RoUe,  440,  Ley,  0.  J.,  said,  that  the  right  to  bring  debt  for 
money  delivered  to  the  defendant  hj  a  third  person,  for  the  purpose  of 
being  given  to  the  plaintiff,  depended  on  whether  the  defendant  could 
be  considered  as  acting  as  the  servant  of  the  plaintiff  with  reference  to 
the  particular  transaction.  It  is  well  settled  in  accordance  with 
this  doctrine,  that  the  liability  arising  from  the  receipt  of  money  from 
a  debtor,  for  payment  to  the  creditor  is  prima  facie  to  the  person  from 
whom  it  is  received,  and  that  the  creditor  cannot  recover  without  show- 
ing that  the  defendant  received  or  held  it  for  him,  and  not  merely  as 
the  agent  of  the  person  by  whom  it  was  paid ;  Williams  v.  Everett,  14 
East,  582  ;  Stephens  v.  Babcock,  3  B.  &  Ad.  354  ;  Howell  v.  Batt,  5  Id. 
504  ;  Bigelow  v.  Davis,  16  Barb.  561  ;  Bloomer  v.  Deninan,  12  Illinois, 
140  ;  Warren  v.  Batchelder,  15  N.  Hamp.  129  ;  De  Bernales  v.  Fuller, 
14  East,  584  ;  Lilly  v.  Hayes,  5  A.  &  E.  395  ;  Wymaji  v.  Smith,  2  Sand- 
ford,  Supreme  Court,  331 ;  Finney  v.  Finney,  4  Harris,  380 ;  Hopkins 
V.  Beebee,  2  Casey,  85.  The  material  question  in  cases  of  this  des- 
cription is  as  Lord  EUenborough  intimated,  in  Williams  v.  Everett, 
whether  the  transfer  was  so  far  completed  as  to  be  irrevocable,  and 
give  the  person  for  whose  benefit  it  was  made  a  right  of  propertj'  in  the 
fund.  Draughan  v.  Bunting,  9  Iredell,  10 ;  Westo7i  v.  Barker,  12 
Johns.  276;  3  Leading  Cases  in  Equity,  363,  3  Am.  ed.  And  whatever 
the  rule  may  have  been  formerly,  it  is  now  established,  that  when  one 
man  holds  a  sum  certain  or  capable  of  being  reduced  to  certainty, 
which  belongs,  in  point  of  right  and  justice  to  another,  the  law  will 
give  the  latter  a  remedy,  by  implying  a  promise  of  payment  on  the  part 
of  the  former.  Wilso7i  v.  Sergeant,  12  Ala.  718;  Fleming  v.  Alter,  7 
S.  &  R.  295 ;  Baker  v.  Boot,  4  McLean,  572  ;  Johnson  v.  Evans,  8  Gill, 
155  ;  Down  v.  Hailing,  4  B.  &  C.  330  ;  Hudson  v,  Bobinson,  4  M.  &  S. 
478  ;  Calland  v.  Lloijd,  6  M.  &  W.  26  ;  Pierce  v.  Crafts,  12  Johns.  90; 
Mason  v.  Waite,  17  Mass.  560 ;  Hall  v.  Marston,  lb.  575;  Arms  v.  Ash- 
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ley,  4  Pick.  71  ;  Hunt  v.  Nevins,  15  Id.  500  ;  Neihon  v.  ISIight,  1  Joliii- 
son's  Cases,  205  ;  Stoever  v.  Stoever,  9  S.  &  R.  434  ;  Brown  v.  O'Brien, 

1  Richardson,  268  ;  Tiernan  v.  Jackson,  5  Peters  597  ;  2  Story's  Equity 
Juris.  1041.  In  some  of  tlie  cases,  this  doctrine  has  been  carried  to  the 
extent  of  impljnng  and  sustaining  an  assumpsit,  as  the  means  of  en- 
forcing the  payment  of  money  by  a  trustee  to  his  cestui  que  trust ; 
Fleming  v.  Alter;  Baker  v.  Root;  Arms  v.  Ashley;  although  this 
course  of  decision  should  only  be  followed  where  the  trust  is  executed, 
and  the  amount  due  to  the  plaintiff  can  be  ascertained;  Beas  v. 
Bruncrs  Ex'rs,  24  Wend.  9;  Hitchcock  v.  Lukens,  8  Porter,  333; 
Bartlett  v.  Dimond,  14  M.  &  W.  49  ;  Pardoe  v.  Price,  13  Id.  302  ;  16 
Id.  451 ;  by  the  methods  known  to  the  law,  and  without  the  aid  of 
equity.     Rathbone  v.  Stocking,  2  Barb.  It5. 

The  exception  to  the  general  rule,  that  the  consideration  must  move 
from  the  party  who  seeks  to  enforce  the  assumpsit,  is  limited  in  Eng- 
land to  cases  where  money  has  been  received  by  the  defendant  for  the 
use  of  the  plaintiff,  or  where  he  has  converted  property  equitably 
belonging  to  the  plaintiff  into  money.  Tollitt  v.  Sherslone,  5  M.  &  W. 
283  ;  Nightingale  v.  Davidson,  5  Burr.  258  ;  3Ic  IJachlin  y,  Evans,  1  Y. 
&  J.  380.  Assumpsit,  consequently,  will  not  lie  for  a  horse  placed  in 
the  hands  of  the  defendant  to  be  delivered  to  the  plaintiff;  Golletl  v.  Sher- 
stone,  5  M.  &  W.  283,  and  the  rule  was  formerly  the  same  when  the 
deposit  consisted  of  foreign  coin  or  currency ;  MoLaghlin  v.  Evans,  I 
Y.  &  J.  380,  although  the  authority  of  this  decision  was  questioned  in 
Ehrensperger  v.  Anderson,  3  Excheq.  148. 

There  is,  however,  a  numerous  class  of  decisions  in  the  United  States, 
in  which  it  has  been  held,  that  the  receipt  of  goods  and  chattels  from 
one  man  for  the  benefit  of  another  may  give  rise  to  an  obligation  which 
the  latter  can  enforce  by  suit ;  Farley  v.  Cleveland,  4  Cowen,  432 ;  9 
Id.  639;  Barker  V.  Bucklin,  2  Denio,  45;  Stewart  v.  The  Trustees  of 
Hamilton  College,  lb.  4tj3;  The  Dyhiioire  and  Hudson  Canal  v.  The 
Washington  Bank,  4  Id. ;  Blunt  v.  Boyd,  3  Barb.  269  ;  Hind  v.  Haldship, 

2  Watts,  104 ;  Brers  v.  Robinson,  9  Barr,  229  ;  Vincent  v.  Watson,  6 
Harris,  96;  The  Commercial  Bank  v.  Wood,  1  W.  &  S.  89  ;  Arnold  v. 
Lyman,  1*7  Mass.  100  ;  Hall  v.  Marston,  11  Id.  575  ;  Carnegie  v.  Iforrison, 
2  Metcalf,  381 ;  Schermerhorn  v.  Vanderheydin,  7  Johns.  139  ;  Holly  v. 
Bathbone,  8  Id.  148. 

Such  obligations  are  ordinarily  founded  on  the  transfer  of  assets  by 
a  debtor  with  a  view  to  the  payment  of  his  debts,  or  of  a  particular 
creditor,  and  may  be  ranged  under  two  heads,  that  where  the  undertak- 
ing of  the  promisor  is  limited  to  the  faithful  administration  of  the  assets 
which  form  the  consideration  of  the  promise,  and  that  where  he  agrees 
absolutely  to  pay  the  amount  clue,  whether  the  fund  is  or  is  not  adequate. 
The  latter  class  are  clearly  ex-contractu,  and  the  parties  beneficially  in- 
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terested  cannot  maintain  assumpsit  consistently  with  the  rule  of  the 
common  law.  Campbell  v.  Lacock,  4  Wright,  448,  451  ;  Whi2-)ple  v. 
Mellen,  1  Gray,  31Y  ;  Finney  v.  Finney,  4  Harris,  380  ;  Treat  v.  Stanton, 
14  Conn.  445. 

The  former  class  may  be  viewed  as  trusts  conferring  an  equitable 
right  on  the  beneficiaries,  which  may  be  enforced  through  the  medium 
of  an  implied  promise.  But  the  aid  of  equity  will  still  be  requisite  to 
take  an  account,  and  ascertain  the  shares  of  the  parties,  unless  the 
plaintiff  is  the  only  person  claiming  or  entitled  to  the  fund.  Glapp  v. 
Lawton,  31  Conn.  95,  105  ;  Beach  v.  Hotchkiss,  2  Conn.  425  ;  See  Shoe- 
maker  v.  King,  4  Wright,  ICl,  110.  In  Glapp  v.  Lawton,  the  court  said, 
that  if  the  fund  belonged  to  the  creditors,  they  had  a  common  interest  in 
ascertaining  how  much  had  been  collected,  and  what  deductions  should 
be  made  for  costs  and  charges.  If  separate  actions  were  brought, 
these  questions  would  be  laid  before  different  juries  who  might  view 
them  differently,  and  the  result  would  be  an  unequal  distribution  of  the 
fund.  The  case  was  therefore  manifestly  one  for  the  jurisdiction  of 
equity,  where  all  the  parties  could  be  brought  before  the  court  and  an 
account  taken  that  would  be  binding  on  all. 

It  was  held  in  like  manner  in  Millard  v.  Baldwin,  3  Gray,  484 ; 
that  when  assets  are  received  for  distribution  among  creditors,  they 
cannot  sue  at  law,  because  each  would  have  to  proceed  separately, 
and  there  miglit  be  as  many  judgments  as  there  are  debts. 

When,  however,  assets  are  delivered  by  A.  to  B.  with  an  express  or 
an  implied  agreement  that  the  latter  will  account  for  or  deliver  them  to 
C.  in  discharge  of  a  debt  due  to  him  by  A.,  the  transaction  may  operate 
as  a  trust  for  C.  Beers  v.  Bohinson,  9  Barr,  229;  Campbell  v.  Lacock, 
4  Wriglit,  448,  450.  Under  these  circumstances,  B.  is  a  mere  in- 
strument, and  the  beneficial  interest  vests  exclusively  in  C.  But  the 
case  is  obviously  different  when  the  right  of  property  vests  in  B.,  and  C. 
acquires  a  mere  right  of  action.  The  only  difference  between  such  a 
transaction  and  an  ordinary  contract  of  sale,  is  that  the  price  is  to  be 
paid  to  the  vendor's  creditor,  and  not  to  the  vendor.  Obviously  the 
creditor  may  decline  to  become  a  party  to  the  arrangement,  and  pro- 
ceed against  the  original  debtor.  But  he  may  also,  agreeabl}'  to  the  au- 
thorities in  New  York,  and  some  of  the  other  States,  ratify  the  contract 
and  enforce  it  by  a  suit.  Farley  v.  Cleveland,  4  Cowen,  432  ;  9  Id.  939  ; 
Schermerhornv.  Vanderhe.ydin,  1  Johnson,  148;  The  Delaware  Go.Bk. 
V.  27)6  West  Chester  Bk.  4  Davis,  91 ;  Barker  v.  Bank  Co.  2  Davis,  45  ; 
Bagaley  v.  Waters,  1  Ohio,  N.  S.,  369 ;  Lawrence  v.  Fox,  20  New  York, 
268;  Arnold  v.  Lyman,  11  Mass.  400;  Hall  v.  Marston,  Id.  5T5; 
Vincent  V.  Watson,  6  Harris,  96;  The  Bank  v.  Woods,  1  W.  &  S.  89. 
In  Farley  v.  Cleveland,  Moon  was  indebted  to  Farley.     He  sold  hay 
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to  Clevelaucl  who  promised  in  coiisideration  thereof,  to  pay  Farley. 
Judgment  was  entered  for  the  latter  on  the  contract. 

In  like  manner  where  a  bank  took  a  draft  as  so  much  monej^  and  in 
consideration  thereof,  agreed  to  paj^  certain  promissory  notes  of  the 
person  who  deposited  the  draft,  the  holders  of  the  notes  were  allowed  to 
maintain  assumpsit  against  the  bank.  The  Commercial  Bank  v.  Wood, 
7  W.  &  S.  89.  A  similar  view  was  taken  in  Lawrence  v.  Fox  ;  in  oppo- 
sition to  the  dissenting  opinion  of  Comstock,  Ch.  J.,  who  contended  that 
a  consideration  moving  from  one  man  could  not  support  a  promise  in 
favor  of  another,  unless  the  right  of  property  passed  directly  to  the 
latter,  instead  of  vesting  in  the  promisor.  The  defendant  being  in  need 
of  money  borrowed  it  from  Fox,  promising  to  pay  the  amount  next  day 
to  the  plaintiff,  to  whom  Fox  was  indebted.  The  court  said,  that  if  the 
defendant  had  received  the  money  in  trust  for  the  plaintiff,  the  law  would 
have  implied  a  promise  in  favor  of  the  latter,  and  that  the  express  pro- 
mise took  nothing  from  the  strength  of  the  obligation.  See  Chancellor 
v.  King,  4  Wright,  107  ;  Curtis  v.  Broion,  5  Gushing,  491 ;  Smith's 
Leading  Cases,  487,  6  Am.  ed.  So  in  Bagaley  v.  Waters,  7  Ohio,  N. 
S.  359;  the  Supreme  Court  of  Ohio,  were  clearly  of  opinion,  that 
a  promise  to  pay  the  debts  of  an  insolvent  in  consideration  of  a 
transfer  of  his  assets  might  be  enforced  at  law  by  the  creditors, 
although  strangers  both  to  the  promise  and  consideration,  because  the 
debts  were  to  be  paid  in  full,  and  it  was  not  necessary  to  apportion  the 
assets  among  the  creditors  and  ascertain  the  amount  due  to  each.  "  The 
rule  was  laid  down  in  Chitty 's  Pleadings,  vol.  1 ,  page  5  ;  'that  when  a  con- 
tract not  under  seal  is  made  with  A.  to  pay  B.  a  sum  of  money,  B.  may 
maintain  an  action  in  his  own  name  ;  but  if  the  promise  had  been  to 
pay  A.  for  the  use  of  B.,  A.  is  a  trustee,  and  B.  having  no  legal  interest 
cannot  sue.'  In  Starkie  v.  Starkie,  Styles  Rep.  296;  the  case  was 
this  :  The  father  gave  goods  to  his  son  in  consideration,  that  the  son 
would  pay  the  plaintiff  twenty  pounds.  RoUe  said  there  is  a  promise  in 
law  made  to  the  plaintiff  though  there  be  not  a  promise  in  fact,  there 
is  a  debt,  and  assumpsit  is  good." 

"The  cases  of  Green  v.  Horn,  Cumb.  Rep.  219;  Button  v.  Pool,  1 
Vent.  318;  Martin  v.  Hind,  2  Cowper,  443,  and  Whorioood  v.  Shaw, 
Yelv.  23,  all  affirm  the  same  doctrine.  So  in  Schermerhorn  v.  Vander- 
heyden,  1  John  Rep.  139,  the  court  said  where  one  person  makes  a 
promise  to  another  for  the  benefit  of  a  third,  that  third  person  may 
maintain  an  action  on  such  promise,  and  such  is  the  settled  law  in  this 
State.  In  Erumbaugh  v.  Euyler,  3  Ohio  St.  Rep.  549,  the  court  say, 
if  for  a  valuable  consideration,  A.  promise  B.  to  pay  C.  a  sum  of 
money,  C.may  recover  it  in  an  action  of  assumpsit  against  A.  ;  and  so 
in  Thompson  v.  Thomjjson,  4  Ohio  St.  Rep.  353." 

The    rule    that    privity  is  not    essential    in    actions   ex-cont7-actu 
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was  laid  clown  broadly  in  Brewer  v.  Dyer,  1  Gushing,  339.  Bige- 
low,  J.,  said :  "  It  is  well  settled  in  this  Commonwealth,  that 
when  one  person,  for  a  valuable  consideration,  engages  with  another, 
by  simple  contract,  to  do  some  act  for  the  the  benefit  of  a  third, 
the  latter,  who  would  enjoy  the  benefit  of  the  act,  maj!^  maintain  an 
action  for  the  breach  of  such  engagement.  Felton  v.  Dickinson,  10 
Mass.  287  ;  Ball  v.  Marston,  IT  lb.  515 ;  Arnold  v.  Lyman,  lb.  400 ; 
Carnegie  v.  Morrison,  2  Met,  381.  In  the  latter  case,  all  the  author- 
ities are  fully  reviewed  in  the  opinion  of  the  court,  and  the  rule  of  law 
clearly  vindicated  and  established.  It  does  not  rest  upon  the  ground 
of  any  actual  or  supposed  relationship  between  the  parties,  as  some  of 
the  earlier  cases  would  seem  to  indicate  ;  Dutton  v.  Pool,  1  Vent.  318 ; 
2  Walford  on  Parties,  1 144 ;  nor  upon  the  reason  that  the  defendant, 
by  entering  into  such  an  agreement,  has  impliedly  made  himself  the 
agent  of  the  plaintiff  (per  Coleridge,  J.,  in  Lilly  v.  Hays,  Ad.  &  E. 
551)  ;  but  upon  the  broader  and  more  satisfactory  basis,  that  the  law, 
operating  on  the  act  of  the  parties,  creates  the  duty,  establishes  the 
privity,  and  implies  the  promise  and  obligation,  on  which  the  action  is 
founded." 

A  recovery  cannot,  however,  be  had,  in  any  form  of  action  unless 
the  amount  due  is  certain  in  itself,  or  capable  of  being  reduced  to  cer- 
tainty by  the  methods  of  procedure  known  to  the  law.  When,  there- 
fore, the  fund  is  held  in  trust  for  distribution  among  several  persons,  or 
the  obligation  is  not  to  pay  over,  but  to  account  for  the  balance  remain- 
ing after  charges  and  disbursements,  assupsit  will  not  lie,  and  a  remedy 
must  be  sought  in  an  action  of  account  render  or  a  bill  in  equity. 
Millard  v.  Baldwin,  3  Gray,  484 ,  Reeside  v.  Reeside,  13  Wright,  322  ; 
Beach  v.  Eotchkiss,  2  Corfu.  425  ;  Treat  v.  Stanton,  4  Id.  445  ;  Glapp  v. 
Lawton,  31  Id.  95  ;  Fitch  v.  Chandler,  4  Cushing,  254  ;  Frost  v.  Gage,  1 
Allen,  262.  And  in  Pardoe  v.  Price,  16  M.  &  W.  451,  and  Bartlett  v. 
Diamond,  14  M.  &  W.  49,  the  rule  was  laid  down  broadly,  that  an  action 
cannot  be  maintained  for  money  had  and  received  in  the  execution  of  a 
trust,  unless  the  trustee  has  by  stating  an  account,  or  in  some  other 
way,  admitted  that  a  definite  sum  is  due  and  owing  to  the  plaintiff. 
See  Reeside  v.  Reeside.  When,  however,  the  promise  is  absolute  to 
pay,  whether  the  debts  do  or  do  not  exceed  the  assets,  this  objection 
does  not  apply,  and  the  contract  may  be  enforced  if  valid  in  other 
respects,  notwithstanding  the  failure  or  insufHciency  of  the  fund.  Tlie 
Commercial  Bank  v.  Wood,  1  W.  &  S.  89.  This  distinguishes  such 
cases  from  actions  for  money  had  and  received,  where  the  obligation  is 
equitable,  and  any  defence  that  could  have  been  made  as  between  the 
origiual  parties,  will  be  good  against  the  plaintiff. 

Another  obstacle  to  a  recovery  in  cases  of  this  description  may 
arise  from  the  statute  of  frauds,  which  is  held  in  some  of  the  States 
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to  invalidate  a  promise  to  pay  the  debt  of  another  in  consideration  of 
assets  received  from  him  ;  Clapp  v.  Lawson,  31  Conn.  95  ;  Curtis  v. 
Brown,  5  Gushing,  448  ;  although  the  better  opinion  would  seem  to 
be  that  when  the  consideration  moves  to  the  promisor,  the  debt  is  his 
and  the  case  is  not  within  the  statute.  Mallory  v.  Oillet,  23  Barbour, 
610,  21  New  York,  412 ;  Dyer  v  Gibson,  16  Wisconsin,  557  ;  Tibbetts  v. 
Flanders,  18  New  Hampshire,  284  ;  Stoudt  v.  Hine,  9  Wright,  30  ;  1 
Smith's  Leading  Cases,  483,  6  Am.  ed. 

In  the  great  majorit_y  of  instances  in  which  the  question  has  arisen, 
the  promise  was  not  made  to  the  party  who  brought  the  suit,  and  what 
they  establish,  is,  not  so  much  that  the  plaintiff  must  be  the  source  of 
consideration,  as  that  he  must  not  be  a  stranger  to  the  promise.  See 
Esling  v.  Zantzinger  ;  Finney  v.  Finney  ;  Campbell  v  Lacock  ;  doings 
v.  Divings.  It  has  accordingly  been  said,  that  when  all  the  parties  are 
privy  to  the  contract,  the  consideration  need  not  move  from  him  who  sues. 
Esling  v.  Zantzinger,  1  Harris,  50.  If  it  is  agreed  between  A.  B.  and  C. 
that  A.  shall  pay  B.,  in  consideration  of  value  given  by  C,  the  contract 
may,  agreeably  to  this  view,  be  enforced  by  B.  Esling  v.  Zantzinger. 
Some  of  the  decisions  raaj'  admit  of  this  distinction,  as  for  instance ; 
Owings  v.  Owings,  1  Harr.  &  Gill,  485 ;  but  it  is  not  applicable  to 
others,  and  will  not  serve  to  explain  Edmundsion  v.  Penney  (ante,  170), 
where  the  point  was  decided  the  other  way.  See  Campbell  v.  Lacock, 
4  Wright,  448.  Esling  v.  Zantzinger,  is  one  of  the  numerous  instances 
where  the  actions  of  assumpsit  has  been  used  to  enforce  an  equitable 
appropriation  or  assignment.  The  weight  of  authority  would,  however, 
seem  to  be,  that  where  privity  of  contract  exists,  the  want  of  privity  of 
consideration  is  not  a  conclusive  objection  to  the  right  of  suit.  If  A., 
B.  and  C.  agree  that  B.  shall  pay  money  to  C.  or  perform  work  and  labor 
for  him,  in  consideration  of  an  act  done  by  A.,  the  consideration  is,  by 
force  of  the  agreement  as  much  C.'s  as  if  it  came  directly  from  him. 
See  Esling  v.  Zantzinger,  1  Harris  ;  Ca,mpbell  v.  Lacock,  4  Wright,  448. 

Whatever  may  be  thought  on  this  point,  privitj'  is  ordinarilj'  requi- 
site to  the  obligation  of- a  promise;    Sailly  v.   Cleveland,  10  Wend. 
156  ;  Neivcomb  v.  Clark,  1  Denio,  221 ;    Tollilt  v.  Sherstone,  5  M.  &  W. 
283;  Jordan  v.  Jordan,  Cro.  Eliz.  369;  Hassinger  v.  Solms,  5  S.  &  R. 
413  ;  Eastman  v.  Ramsey,  3  Ind.  419  ;  Britzell  v.  Fryberger,  2  Id.  176  ; 
Conkling  v.  Sellers,  7  Id.  107;  Farloio  v.   Kemp,  7  Blackford,  544; 
Pothier  on  Obligations,  Part   1,   ch.  1,   sect.  1  ;   and  a  stranger  who 
seeks  to  enforce  a  contract,  must  show  that  his  case  is  an  exception  to 
the  general  and  well  settled  rule.     Mellen  v.  Whippile,  1  Gray,  317 
Farhnv  v.   Kemp,  7  Blackford,  504  ;  Finney  v.  Finney,  4  Harris,  380 
Campbell  Y.  Lacock,  4  Wright,   483;    Treat  v.  Stanton,  14  Conn.  452 
Millard  v.  Balduin,  3  Gray,  414;  Page  v.  Becker,  31  Missouri,  467. 

In  Treat  v.  Stanton,  14  Conn.  452,  the  court  said,  it  had  undoubt- 
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edly  been  held,  that  a  person  who  was  beneficially  interested  in  the 
performance  of  the  contract,  might  enforce  it  by  suit.  The  principle 
was,  however,  confined  to  cases  whore  the  person  for  whose  benefit 
the  promise  was  made,  had  the  sole  and  exclusive  interest  in  the 
performance  of  the  promise.  Under  these  circumstances,  he  might 
be  regarded  as  the  real  party  to  the  contract,  and  the  nominal  prom- 
isee as  an  agent  acting  in  his  behalf.  The  rule,  as  stated  by  Mr, 
Chitty,  was,  that  a  party  for  whose  sole  benefit  a  promise  is  made, 
may  sue  thereon  in  his  own  name,  although  the  engagement  be  not 
directly  made  with  him.  1  Chitty's  PL  4.  The  rule  that  the  legal 
interest  must  reside  in  the  plaintifi",  had  not  been  relaxed  by  the 
courts.  They  merely  held,  that  the  party  who  was  solely  interested, 
was  legally  interested  within  the  meaning  of  the  rule. 

In  Mdlen  v.  Whipple,  1  Gray,  311,  Metcalf,  J.,  observed  that  it  had  been 
contended,  on  the  authority  of  Lord  Holt,  in  Sard  v.  Eland,  1  Lord 
Raymond,  368,  that  "  on  a  promise  not  under  seal,  made  by  A.  to  B.,  for 
a  good  consideration,  to  pay  B.  's  debt  to  C,  C.  might  sue  A."  This  was 
not,  however,  the  rule,  but  an  exception  to  it,  which  had  been  narrowed 
rather  than  extended  by  the  recent  decisions  in  the  English  courts. 
The  general  rule  was,  and  always  had  been,  that  the  plaintiff  in  an 
action  on  a  simple  contract,  must  be  the  person  from  whom  the  con- 
sideration of  the  contract  actually  moved,  and  that  a  stranger  to  the 
consideration  could  not  enforce  the  contract.  Or,  as  the  rule  was 
sometimes  expressed,  there  must  be  a  privity  of  contract  between  the 
plaintiflT  and  defendant,  in  order  to  render  the  defendant  liable  to  an 
action  by  the  plaintiff  on  the  contract.  Grow  v.  Sogers,  1  Strange^ 
592  ;  Boss  v.  Miller,  12  Leigh,  204.  Indebitatus  assumpsit,  for  money 
had  and  received,  might,  however,  be  maintained,  in  various  instances 
where  there  was  no  actual  privity  of  contract  between  the  plaintiff 
and  defendant,  and  where  the  consideration  did  not  move  from  the 
plaintiff.  Carnegie  v.  Harrison,  2  Metcalf,  381.  If  a  man  had 
money  in  his  hands,  which  in  point  of  equity  and  good  conscience 
belonged  to  another,  the  latter  might  recover  in  such  a  suit,  although 
the  source  of  the  consideration  lay  in  another  quarter.  A  promise  to 
a  debtor,  to  pay  his  creditors,  was  valid  on  this  ground.  Ellwood  v. 
Monk,  5  Wend.  355,  And  the  case  of  Carnegie  v.  Morrison,  showed 
that  an  agreement  between  the  owner  and  the  holder  of  a  fund,  to 
appropriate  it  to  the  use  of  a  third  person,  would  be  binding  in  favor 
of  the  latter.  Another  exception  to  the  rule  might  exist,  where  the 
contract  was  designed  as  an  advancement  to  a  child,  nephew  or  other 
near  relative  of  one  of  the  parties,  because  the  ties  of  blood  might  then 
supply  the  want  of  privity  of  contract.  The  case  of  Button  v.  Pool,  1 
Ventris,  318,  where  the  defendant  promised  a  father  who  was  about 
to  fell  a  wood  in  order  to  raise  a  portion  for  his  daughter,  that,  if  he 
VOL.  II. — 12 
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would  desist  the  defendant  would  pay  the  daughter  £1,000.  was  an 
instance  of  this  description,  and  others  might  be  found  in  liookwood's 
Case,  Croke  Eliz.  164  ;  and  Tilton  v.  Divteraou,  10  Mass.  28t. 

The  case  under  consideration  grew  out  of  the  purchase  of  an 
equity  of  redemption  bj^  the  defendant,  it  being  recited  in  the 
convej'ance  that  he  was  to  assume  and  cancel  the  mortgage  and  the  note 
which  it  was  given  to  secure.  The  promise  implied  from  the  accept- 
ance of  such  a  deed  was  not  to  the  mortgagee,  nor  intended  for  his 
benefit,  nor  could  it  be  said  that  the  defendant  bad  assets  in  his 
hands  which  in  point  of  right  belonged  or  were  payable  to  the 
mortgagee.  The  contract  was  not,  therefore,  within  nvy  recognized 
exception  to  the  rule,  and  could  not  be  enforQCcl  by  the  mortgagee. 
If,  as  the  declaration  averred,  a  promise  was  made  subsequently  to 
him,  it  was  invalid  for  want  of  a  consideration. 

There  is  obviouslj'  no  substantial  difference  between  a  promise  to 
pay  the  price  of  land  to  a  creditor  of  the  vendor,  and  a  similar 
promise,  in  consideration  of  a  sale  of  chattels.  .The  distinction 
between  llcUen  v.  Whipple  and  Farley  v.  Cleaveland  (ante,  173),  would, 
therefore,  seem  to  be  one  of  intention  ;  that  the  promise  was  designed 
in  the  latter  case  to  afford  a  remedy  to  the  creditor,  in  the  former  as  an 
indemnity  to  the  mortgagor.  A  similar  explanation  maj^  be  given  of 
B7'ewcr  V.  Dyer,  7  Gushing  (ante,  17  5'),  where  a  tenant  sold  bis  lease, 
with  a  stipulation  that  the  purchaser  should  pay  the  rent  throughout  the 
term,  and  the  lessor  was  allowed  to  enforce  the  agreement,  apparently 
because  the  intention  was  that  the  purchaser  should  take  the  place  of 
the  tenant,  and  be  primarily  liable  to  the  lessor. 

The  further  distinction  was  taken  in  Farlow  v.  Kemp,  1  Blackford, 
504  ;  that  a  promise  cannot  be  enforced  by  a  stranger  to  it,  unless 
there  is  some  cause  other  than  the  promise,  why  it  should  take  effect 
in  bis  favor.  In  other  words  the  plaintiff  must  not  be  a  mere  volunteer. 
The  declaration  averred,  that  the  defendant  had  received  one  thousand 
dollars  from  one  Michael  Farlow,  to  be  delivered  to  the  plaintiff,  but 
it  did  not  aver  that  the  plaintiff  was  a  creditor  of  Farlow's,  or  that  there 
was  any  privity  or  relation  between  them,  rendering  it  inequitable  that 
the  money  should  be  withheld.  Under  these  circumstances  the  right 
of  action  was  in  Farlow  and  not  in  the  plaintiff.  This  accords  with 
the  well  established  doctrine  that  an  equitable  assignment  is  not  valid 
in  the  absence  of  a  consideration  in  the  assignee.  3  Leading  Cases  in 
Equity  367,  3  Am.  ed. 

It  would,  however,  appear  that  when  a  deposit  is  made  with 
A.  in  trust  for  B.,  or  as  gift  to  him,  B.,  should  have  the  right  of  suit, 
because  the  whole  beneficial  interest  is  in  him,  and  he  is  the  onlj'  person 
injured  by  the  breach.  A  good  consideration  is,  moreover,  equivalent 
in  equity,  for  some  purposes  to  value,  as  in  the  case  of  a  covenant  to 
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Stand  seized  (ante,  168)  ;  and  a  child  or  other  near  relative  may  conse- 
quentlj'  enforce  a  contract,  which  was  designed  for  his  benefit.  Button 
V.  Pool,  1  Ventris,  318;  3Mlen  v.  Whipple,  1  Gra^v,  317,  323;  see 
Piookwood's  Case,  Croke  Eliz.  164  ;  Fdton  v.  Dickenson,  10  Mass. 
287.     See  Tweddle  v.  Atkinson,  1  Best  &  Smith,  392. 

The  question  is  in  great  measure  one  of  jurisdiction  rather  than  of 
principle.     The  plaintiff  may  Le  entitled  under  the  contract,  and  yet 
unable  to  maintain  an  action  of  assumpsit.    The  doctrine  that  a  contract 
inter  partes,  may  result  in  an  obligation  to  a  third  person,  is  well  estali- 
lished.    Cumberland \.  Goddington,  3  Johnson,  Ch.  255  ;  Pothier,  parti., 
cb.  I.,  sect.   1.,  art.  5,  §3;  Hind  v.  Holdship,  2  Watts,  104;    Vincent 
V.  Robinson,  6  Harris,  96  ;  Holly  v.  Bathhone,  8  Johns.  148  ;  Brewer  v. 
Dyer,  7  Cusliing  ;  but  it  cannot  ordinarily  be  applied  at  common  law. 
When  various  and  conflicting  interests  arise  out  of  the  same  trans- 
action, a  legal  tribunal  cannot  afford  complete  relief,  and  recourse  must 
then  be  had  to  a  court  of  equity,  which  can  bring  all  the  parties  before 
it  and  adjust  their  respective  rights    and  liabilities  by  one  decree. 
Clapp  V.  Lau'ton,    3)    Conn.   103;    Bird  v.   Lanius,    7   Indiana,    615. 
If  the  consideration  does  not  move  from  the  plaintiff,  it  must  move  to 
him  in  such  a  sense,  that  redress  can  be  given  through  an  implied 
promise  against  the  person  by  whom  it  is  withheld,  without  injustice  to 
him  or  the  other  contracting  parties.     This  is  the  extreme  limit  of  the 
legal  remed}'  as  defined  in  Blymire  v.  Boistle,  and  Lilly  v.  Hays.     A 
court  of  equity  may,  however,  go  much  further,  and  there  has  been  a 
constant  and  increasing  tendency  on  the  part  of  the  courts  of  law,  to 
assume  equitable  jurisdiction.     Tlie  cause  of  action  in  Laivrence  v. 
Fox  and  Brewer  v.  Dyer  (ante,  175),  was  manifestly  equitable.  So  in  Vin- 
cent V.  Bobinson,  6  Harris,  96  ;  the  garnishee  in  an  attachment  execu- 
tion was  allowed  to  show  that  he  had  promised  to  appropriate  the  price 
of  the  goods  which  he  had  bought  from  the  defendants  in  the  judgment, 
to  the  payment  of  their  debts.     It  is   however  obvious  that    matter 
Avhich    would   not   sustain    an   action   of  assumpsit,    as  for    instance 
an    equitable    assignment,    may    be    a    defence    to    an    attachment, 
Westoby  v.  Day,    2   Ellis   &   Bl.    605.     And   the   case  of    Vincent  v. 
Bobinson,    may,    together   with    Hurd   v.    Holdship,    2    Watts,    104; 
Beers  v.  Bobinson,  9  Barr.  229 ;  Beries  v.  Aycenena,  3  W.  &  S.  64  ;  and 
Tlie   Commercial  Bank  v.  Bobinson,  7  Id.  89,  be  referred  to  the  equit- 
able principles  which  are  administered  in  Pennsylvania  bj'  the  courts 
of  common  law. 

To  render  a  contract  between  two  persons  binding  in  favor  of  a 
third,  it  must  accordinglj^  appear,  first  that  it  was  intended  to  confer 
an  indefeasible  interest  on  the  latter,  and  next  that  he  is  the  only 
person  interested  in  the  performance  of  the  contract,  because  tlie  de- 
fendant might  otherwise  be  made  answerable  twice  for  the  same  default. 
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Bhjmire  v.  Boistle,  6  Watts,  182;  Campbell  v.  Laycocl,  4  Wright, 
443.  Accordingly,  an  agreement  between  partners,  tliat  one  of  tliem 
sliall  take  the  assets  and  pay  the  debts  of  the  firm,  is  cot  binding  in 
favor  of  the  creditors,  and  they  cannot  maintain  an  action  against  a 
third  person  who  has  guaranteed  the  fulfilment  of  the  agreement.  Their 
right  is  equitable  and  not  legal,  and  must  be  enforced  by  a  suit  in  the 
name  of  the  outgoing  partner.  Campbell  v.  Laycock,  Morrison 
T.  Berhey,  6  Watts,  349,  352,  In  Campbell  v.  Laycock,  Pearson  J., 
said  that  "where  the  promisor  receives  the  fund,  or  other  con- 
sideration of  the  promise,  in  trust  for  a  third  party,  there  the 
action  maj'  be  in  the  name  of  the  latter.  But,  with  the  exception 
hereafter  noticed,  in  all  other  cases  ;  the  action  must  be  brought  in  the 
name  of  him  from  whom  the  consideration  moved,  or  who  was  the 
meritorious  cause  of  it,  whether,  as  in  Jllymire  v.  Boistle,  Bamsdale  v. 
Horton,  8  Barr.  330,  and  other  like  cases,  the  promise  be  made  to  him 
from  whom  the  consideration  moved,  or  as  in  Edmunchtonv.  Benney,  1 
Barr,  334  ;  and  Comfort  v.  Eisenbies,  1  .Jones,  13,  it  be  made  to  a 
stranger  to  the  consideration.  The  exception  to  the  rule  is  in  the 
case  of  an  express  promise  upon  a  sufHcient  consideration  to  pay  a 
third  party  where  the  latter  participates  in  the  contract ;  and  in  such 
case,  as  we  have  seen  in  Esling  v.  Zantzinger,  the  action  maybe  main- 
tained by  reason  of  the  privity  of  contract,  in  the  name  of  the  third  party. 
In  Mirrison  v.  Berkey,  6  Watts,  349  ;  is  a  case  somewliat  resembling 
the  present.  Morrison  agreed  with  Yickroy  to  pay  a  debt  due  by  the 
firm  of  which  Yickroy  was  a  member,  for  which  Berkey  was  surety. 
Berkey  paid  the  debt,  and  sued  Morrison  on  his  agreement ;  and  it  was 
held  that,  being  a  stranger  to  the  consideration,  as  between  Morrison 
and  Vickroj'',  Berkey  could  not  recover.  So  also  in  Cummings  v.  Klapp, 
5  W.  &  S.  511,  it  is  ruled  that  a  promise  to  a  constable  to  pa}-  the 
amount  of  an  execution  in  his  hands,  can  only  be  enforced  by  an  action 
in  the  name  of  the  constable  who  gave  the  indulgence,  and  from  whom 
therefore,  the  consideration  moved,  to  whom  the  promise  was  made, 
and  who  was  the  party  beneficially  interested  therein,  and  not  in  the 
name  of  the  plaintiff  in  the  execution,  who  was  a  stranger  to  the  con- 
tract and  consideration." 

A  similar  view  was  taken  in  Manney  v.  Frazier,  27  Jlissouri,  419; 
where  the  court  said  if  A.  B.  and  C,  agree  that  a  debt  due  by  B.  to  A. 
shall  go  in  discharge  of  a  debt  due  from  A.  to  C,  the  contract  may  be 
enforced  by  C,  because  A.'s  interest  is  at  an  end,  and  he  will 
neither  be  injured  by  the  violation  of  the  agreement  nor  benefited 
if  it  is  fulfilled,  but  that  the  case  is  widely  difi:erent  where  C.  does 
not  intervene,  and  the  contract  is  exclusivelj'  between  A.  and  B.  A 
promise  by  an  outgoing  partner  to  pay  the  debts  of  the  firm,  could 
not  be  enforced  by  the  creditor,  because  the  partner  who  remained 
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was  interested  in  the  contract,  and  might  bring  an  action  for  the 
breach.  In  Glapp  v.  Lawton,  31  Conn.  95,  103,  a  promise  to  collect 
the  assets  of  a  debtor  and  pay  the  proceeds  to  his  creditors,  was  in  like 
manner  held  not  to  afford  a  ground  of  action  to  an  individual  creditor. 
The  plaintiff  was  a  stranger  to  the  consideration  and  the  promise,  and 
could  not  maintain  assumpsit  for  money  had  and  received,  because  his 
share  was  not  ascertained.  Foi'  a  like  reason,  if  land  is  sold  sul)ject  to 
a  mortgage  or  other  encumbrance,  and  the  purchaser  in  consi<lcration 
thereof  agrees  to  pay  the  amount  due  on  the  mortgage  or  judgment, 
the  encumbrancer  may  have  recourse  to  equity,  but  cannot  found  an 
action  on  the  promise  at  law.  See  Morrison  v.  Berlcey,  349,  351  ;  llellen 
V.  Whipple,  1  Graj',  51'7  ;  Gamberland  v.  Godrington,_3  Johnson's 
Ch.  255. 

The  question  whether  a  contract  should  be  enforced  at  law  at  the  in- 
stance of  a  third  person,  is,  therefore  essentially  one  of  circumstances, 
and  the  jurisdiction  may  be  conciirrent  or  belong  exclusively  to  equity. 
In  Blymire  v.  Boisile,  6  Watts,  182,  where  Boistle  sued  Blymire  on  a 
promise  made  by  him  to  one  Gladstone,  to  pay  Boistle  a  debt  due  liy 
Gladstone,  in  consideration  of  a  lot  of  ground  conveyed  b}'  Gladstone 
to  Blymire,  the  question  was  nearly  the  same  as  in  Lawrence  v.  Fox, 
but  was  decided  differently,  on  the  ground  that  although  Blymire  had 
an  interest  in  obtaining  payment  of  the  debt,  Gladstone  was  also 
interested  in  having  it  paid,  and  the  appropriate  remedy  consequently 
lay  in  chancery,  which  could  give  all  the  parties  an  opportunity  of  being 
heard,  and  close  the  controversy  by  a  decree  that  would  be  binding 
on  all. 

The  point  was  critically  examined  by  Sergeant,  J.,  who  held  the 
following  language  in  giving  judgment  for  the  defendant :  "  Where  one 
person  contracts  with  another  to  pay  money  to  a  third,  or  to  deliver 
over  some  valuable  thing,  and  such  third  person  is  thus  the  onlj'  party 
in  interest,  he  ought  to  possess  the  right  to  release  the  demand,  or 
recover  it  by  action.  But  when  a  debt  already  exists  from  one  person 
to  another,  a  promise  by  a  third  person  to  pay  such  debt,  being  for  the 
benefit  of  the  original  debtor,  and  to  relieve  him  from  the  payment  of 
it,  he  ought  to  have  a  right  of  action  against  the  promisor  for  his  own 
indemnity  ;  and  if  the  promisor  were  also  liable  to  the  original  creditor, 
he  would  be  subject  to  two  separate  actions  at  the  same  time,  for  the 
same  debt,  which  would  be  inconvenient,  and  might  lead  to  injustice. 

The  case  before  us,  in  substance  is,  that  the  defendant,  Blj'mire, 
in  consideration  of  Gladstone's  conveying  his  third  part  of  a  lot  of 
ground  to  him,  promised  Gladstone  to  pay  to  Boistle,  the  plaintiff,  a 
debt  due  by  Gladstone  to  Boistle,  on  a  judgment  previously  recovered 
against  Gladstone  by  Keyser,  and  assigned  to  Boistle  ;  and  the  ques- 
tion is,  whether,  in  the  absence  of  any  evidence  of  the  participation  of 


182  ANTECEDENT     DEBT  —  CONSIDERATION. 

Boistle  in  the  contract,  or  consideration  money  from  him,  or  act  done, 
or  prejudice  sustained  by  him,  he  can  maintain  this  action  in  his  own 
name  against  Blj-mire  on  tliis  contract.  It  is  clear  that  the  rii;ht  of 
proceeding  on  the  judgment  against  Blymire  remained  in  Boistle  as 
before,  whether  the  judgment  was  a  lien  on  the  porperty  or  not.  He 
might  either  proceed  by  execution  or  by  action  of  debt  on  the  judgment. 
Gladstone  thus  remaining  liable  to  Boistle,  if  Blymire  failed  to  pa}', 
according  to  his  undertaking,  Gladstone  had  a  right  of  action  against 
liira  on  his  promise,  and  for  his  own  indemnity.  If  then  by  this  action 
Bljnnire  is  liable  also  to  Boistle,  he  may  be  twice  sued.  "Who  should 
be  preferred  ?  Or  might  not  Blymire,  in  one  event,  be  compelled  to 
pay  both?  The  equity  of  the  case  would  be  and  chancer}'  would  de- 
cree, that  Blj'niire  should  pay  but  once,  and  that  the  money  should  go 
to  Boistle  on  his  releasing  Gladstone.  But  in  two  common  law  suits 
against  Blymire  it  might  be  dlfBcult  to  effect  this  equity.  The  suits 
must,  therefore,  be  by  Gladstone  against  Bl3'niire,  and  by  Boistle 
against  Gladstone,  and  thus  Blj'mire  would  be  released  by  one  pay- 
ment to  Gladstone,  and  Gladstone  exonerated  by  paying  Boistle  ;  un- 
less one  suit  should  be  brought  in  the  name  of  Gladstone  for  the  use  of 
Boistle  against  Bl3'mire."  A  comparison  of  this  language,  with  that 
held  in  Brewer  v.  Dyer,  will  show,  that  the  one  oversteps  the  common 
law  rule,  that  a  suit  cannot  be  brought  by  one  who  is  a  stranger  to  the 
contract  and  the  consideration,  as  widely  as  the  other,  and  onh'  differs 
from  it  on  tlie  point,  whether  the  equitable  principle  which  gives  com- 
pensation to  him  who  is  really  injured  by  the  breach,  can  be  enforced 
at  law  in  all  cases,  or  must  bo  confined  to  those,  wliere  the  plaintiff  has 
the  whole  beneficial  interest  in  the  contract,  and  no  one  else  can  suffer 
from  the  failure  to  perform   it. 

The  authorities  as  a  whole  would  seem  to  indicate  that  when  the 
intention  of  the  parties  is  to  confer  a  right  of  action  on  a  third  person 
who  will  be  injured  by  the  breach,  the  law  will  imply  a  promise  in  his 
favor,  if  the  loss  will  fall  primarily  or  exclusively  on  him,  and  the 
circumstances  are  such  that  a  judgment  in  assumpsit  will  cover 
the  whole  ground  and  be  adequate  to  the  ends  of  justice.  Lawrence 
v.  Fo.r,  IG  N.  Y.,  268;  Barr  v.  Biers,  24  Id.  178;  Krumhauyh  v. 
Eufilrr,  3  Ohio,  N.  S.,  549;  Thompson  v.  Thompson,  4  Id.  .333; 
Bagaleij  v.  Waters,  1  Id.  3.59  ;  Treat  v.  Stanton,  14  Conn.  446  ;  Felton 
X.  Dii-Lrinson,  10  Mass.  28  ;  Schermerhorn  v.  Vanderheyden,  I  Johns, 
430  ;  Hinckley  v.  Fowler,  3  Shep.  2S.5  ;  The  Warren  Academy  v.  Harrett. 
Id.  443  ;  Steene  v.  Aylesworth,  18  Conn.  244  ;  Barker  v.  Biwklin,  2 
Denio,  4.5  ;  The  West  Ghestei-  Bank  v.  Delaware  Canal  Co.,  4  Id.  97. 
And  the  objection  in  Blymire  v.  Boistle  to  concurrent  rights  of  actions 
for  the  same  cause  in  different  persons,  has  been  obviated  by  holding 
that  the  election  of  the  plaintiff  to  charge  the  promisor,  discharges 
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the  party  wlio  was  originally  bound.      The  Commercial  Bank  v.  Woods, 
T  W.  &  S.  89  ;   Warren  v.  Batohelder,  15  New  Hampsiiire,  16  Id.  580. 

In  applying  the  doctrine  of  privity  of  contract,  it  is  necessary  to 
recollect  that  the  parties  do  not  always  appear  in  the  contract.  The 
Butland  and  Burlington  Railroad  Go.  v.  Cole,  24,  Vermont,  33.  A 
writing  addressed  to  one  man  may  operate  as  a  request  to  an- 
other, and  thus  give  rise  to  an  obligaton  in  his  favor.  Martin  v. 
Hyde,  Cowper,  43^  ;  Lawrason  v.  Mason,  3  Cranch,  493 ;  Bussell  v. 
Biggins,  2  Story,  213;  Carnegie  v.  Morrison,  2  Metcalf,  381.  It 
is  well  settled  that  a  principal  may  enforce  a  contract  made  really 
with  him,  though  nominally  with  his  agent ;  Hubbard  v.  Borden,  6 
Walton,  19 ;  Higgins  v.  Senior,  8  M.  &  W.  834  ;  The  Butland  and  Bur- 
lington B.  R.  V.  Cole,  24  Vt.  33  ;  and  conversely  a  promise  to  a  stran- 
ger in  interest  may  revive  an  obligation  between  the  parties.  McKinley 
V.  O'Keeson,  5  Barr,  59  ;  Piggott  v.  Thompson,  3  Bos.  and  Pul.  147. 
These  decisions  depend  on  the  general  principle,  that  the  promise  may 
be  drawn  to  the  source  of  the  consideration  in  furtherance  of  the 
intention  ;  Edmundston  v.  Penny,  1  Barr,  334  (ante,  110),  which  also  ex- 
plains the  numerous  instances  where  a  creditor  has  been  allowed  to 
enforce  a  letter  of  credit  or  prospective  guaranty  addressed  to  the 
jjriucipal.     See  notes  to  Lawrason  v.  Mason  (post). 

'Whetlier  a  promise  to  one  man  will  operate  under  this  doctrine, 
to  remoVe  the  bar  of  the  statute  of  limitations,  or  a  certificate  in 
bankruptcj',  from  a  debt  due  to  another,  is  a  doubtful  question  about 
which  the  authorities  do  not  agree,  although  the  tendency  of  the  recent 
cases  is  against  the  power.  See  McKinley  v.  O'Keeson ;  Gilling- 
ham  Y  Gillingham,  5  Harris,  502;  Kyle  v.  Wills,  lb.  286;  Wakeman 
V.  Sherman,  5  Selden,  85;  Goodman  y.  Colly,  4  Hurlstone  &  Norman, 
313  ;  Jordan  v.  Hubbard,  26  Alabama,  483  ;  Evans  v.  Casey,  29  Id. 
89  ;  1  Smith's  Leading  Cases,  888,  6  Am.  ed.  A  surety  is,  however, 
entitled  to  be  subrogated  to  the  remedies  of  the  creditor,  and  may 
consequently  take  advantage  of  a  promise  to  the  latter  to  pay  a  debt, 
from  which  tlie  principal  has  been  discharged  by  a  decree  in  bankruptcy. 
Comfort  v.  Eisenbeis,  1  Jones,  13  ;  see  Way  v.  Sperry,  6  Gushing, 
238. 

The  rule  that  the  consideration  must  move  from  the  party  who  relies 
upon  or  seeks  to  enforce  the  contract,  also  meets  with  an  exception 
when  several  persons  agree  to  farther  a  common  purpose,  and  the 
promise  of  each  may  then  sustain  that  of  every  other,  although  no  con- 
sideration moves  from  the  promisee.  An' agreement  between  creditors 
to  discharge  the  debtor,  either  absolutely  or  on  his  paying  a  per- 
centage of  the  amount  due,  is  valid  on  this  ground,  notwithstanding 
the  doctrine  that  a  less  sum  cannot  be  a  satisfaction  of  a  greater. 
The  agreement  is  without  consideration  as  between  the  debtor  and  the 
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creditor,  but  the  promise  of  each  creditor  to  give  up  part  of  his  claim, 
is  a  sufHcient  consideration  for  the  promise  of  the  other  creditors  to  do 
the  same.     Norman  v.  Thompson,  4  Excheq.  755.     It  should  make  no 
difference  in  this  aspect  of  the  question,  whether  the  parties  agree  to  do 
or  to  forbear,  to  relinquish  a  right  or  waive  an  obligation.    The  weight 
of  authority  accordingly  is   that  the  subscribers   to  a  charitable  or 
public  purpose,  are  bound  to   pay  the  amount  of  their  subscription  al- 
though they  may  have  received  nothing  for  it,  because  each  promises 
in  the  expectation  that  the  promise  of  the  others  will  be  fulfilled  ;  and 
if  the  promisee  does  not  give  value,  he  is  a  trustee  for  those  who  do. 
Stewart  v.  The    Trustees,  2  Denio,    413,  417  ;    Watkins  v.   Eames,   9 
Cushing,  551;    Gr-oss  v.  The  Pinkneysville  Mill   Co.,   IT  Illinois,  54; 
McDonald  v.  Oray,  11  Jones,  508 ;    Thompson  v.  Page,  1  Metcalf,  565  ; 
Ives  v.  Stirling,  6  Id.  310  ;  Norton  v.  Janvier,  5  Harrington,  346  ;  Caul 
\.   Gibson,    5  Barr,  416;    George  v.  Harris,  4  New  Hampshire,  533; 
The  Society  in  Troy  y.  Perry,  6  Id.  164;    The  Troy  Academy  v.  Wilson, 
24  Id.  189;   Getting  v.  Mayhew,  6  Maryland,    113;   Cross  v.  Jackson, 
5HiIl,  4T8;   Gomstock   v.  Hoiod,   15  Michigan,  23Y.     The   Trustees  v. 
Mobinson,  21  New  York,  234;  Smith  y.  Goioes,  2  Duvall,  IT.     Mutual 
promises  are  considerations  for  each  other,  and  the  case  is  the   same  in 
l^rinciple  when  the  promises,  instead  of  being  interchanged,  are  made  to 
some  one  who  is  designated  as  the  common  recipient.      Underioood  v. 
Waldron,  12  Michigan,   T3.     A  written  agreement  to  contribute  to  a 
public  dinner,  may  consequently  be  enforced  bj^  a  suit  in  the  name 
of  a    subscriber    appointed   orally  to  collect  the   money.      Comstock 
V.  Hoiud.     In  Cross  v.   Jackson,   an  agreement  by  a  number  of  per- 
sons to  unite  in  establishing  a  ferry,  and  paj'  the  sums  set  opposite 
to    their    names   to    those   who    might    subsequently   be   elected   as 
trustees,   was  said   by  Coweu,   J.,  to  be  virtually  a  promise  to  pay 
money  to  A.,  or  to  any  one  whom  he  might  name  in  consideration 
of  something  done  or  promised  to  be  done  by  B.,  which  was  unques- 
tionably good  under  the  authority  of  Wattson  v.  McLaren,  19  Wend.  55T. 
There  are,  however,  numerous  decisions  that  a  subscription  for  a  com- 
mon object  cannot  be  enforced  as  between  the  parties,  although  it  may 
be  binding  in  favor  of  a  third  person  who  supplies  materials  or  does  work 
on  the  faith  of  the  promise  of  the  subscribers.     Ryan  v.  Goodman,  5  Pick. 
228  ;  Merrick  Y.  French,  2  Gray,  420  ;    The  Phillips^  Limerick  Academy 
V.  Davis,  11  Mass.  113;  Farmington  v.  Alle7i,  14  Id.  1T2;    The  Bridge- 
water  Academy  y  .  Gilbert,  2  Pick.  5T9  ;  1  Parsons  on  Contracts,  3TT; 
Stewart  v.  The  Trustees  of  Hamilton  College,  2  Denio,  405.     The  ques- 
tion underwent  an  elaborate  examination  in  Stewart  v.  Tlie  Trustees, 
where  Chancellors  Walworth  and  Porter,  one  of  the  senatorial  members, 
arrived  at  opposite  conclusions ;   one  relying  on  the  common  law  rule 
that  the   consideration   must  move  from  the  plaintiff,  and  the  other 
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on  the  equitable  principle  that  when  a  contract  between  two  persons 
results  in  a  duty  to  a  third,  it  may  be  enforced  by  the  latter.  The 
result  was  a  reversal  of  the  judgment  which  had  been  entered  for  the 
plaintiff  in  the  court  below,  and  when  the  case  subsequently  ai'ose  in 
The  Trustees  v.  Stewart,  5  Comstock,  81,  the  court  gave  judgment  for 
tlie  defendant.  It  was  said  that  a  promise  to  pay  a  sum  certain  to  the 
trustees  of  a  literary  or  charitable  iustitution.'was  not  a  request  to  them 
to  expend  the  money  for  the  purpose  before  it  was  received,  and  that 
such  an  outlay  would  not  be  a  consideration  for  the  promise. 

It  is,  however,  well  established  that  the  court  will  not  examine 
whether  an  act  done  in  pursuance  of  a  promise  is  beneficial  to  the 
promisor  or  hurtful  to  the  promisee.  Button  v.  Poole,  1  Ventris, 
318.  A  promise  that,  if  A.  will  expend  monej''  for  a  particular 
purpose,  he  shall  be  repaid,  becomes  binding  as  soon  as  the  money 
is  laid  out,  in  the  way  prescribed.  If  a  subscription  to  erect  a  church 
or  college  were  a  nudum  pactum,  in  the  first  instance,  it  would  be 
too  late  to  allege  the  want  of  consideration  after  the  parties  had 
entered  upon  the  execution  of  the  design  which  it  was  intended  to 
promote.  Watkins  v.  Eames,  Gushing,  537  ;  The  Wayne  Institution 
V.  Smith,  36  Barb.  575;  EicJisheimer  v.  Van  Antwerp,  13  Wiscon- 
sin, 546 ;  Pryor  v.  Ca?-r,  2  Illinois,  292  ;  The  Ohio  College  v.  Love, 
16  Ohio,  N.  S.  20. 

A  debt  due  to  one  man  obviously  cannot  sustain  a  promise  to  an- 
other, consistently  with  the  doctrine  that  the  consideration  must  move 
from  the  promisee.  But  there  is  another  reason  why  the  mere  exist- 
ence of  an  antecedent  debt  is  not  a  sufficient  basis  for  a  new  obligation. 
We  have  seen  that  a  promise  is  not  binding  unless  the  promisee  does 
or  agrees  to  do  something  on  the  faith  of  the  undertaking  of  the 
promisor.  And  as  this  cannot  be  true  of  a  past  transaction,  it  will  not 
serve  as  the  consideration  for  a  promise.  Livingstone  v.  Itogers,  1 
Gaines,  583.  In  Livingstone  v.  Rogers,  the  court  held,  that  in  as- 
sumpsit on  mutual  promises,  they  must  be  laid  in  the  declaration  as 
concurrent.  A  count  alleging  that  the  defendant  afterwards,  to  wit,  on 
the  same  day,  undertook  and  promised,  was  bad,  and  the  contract  it 
set  forth  invalid. 

In  applying  this  rule  the  court  will  not  consider  the  fitness  of  the 
promise,  or  whether  it  is  dictated  by  motives  of  gratitude  or  justice. 
An  agreement  to  give  $500  for  goods  which  are  not  worth  fifty  is  valid 
in  the  absence  of  fraud  and  undue  influence,  and  the  vendor  will  not  be 
bound  by  a  subsequent  promise  to  compensate  the  purchaser.  If  a 
man  who  has  received  charitable  aid  agrees  to  reimburse  the  donor, 
the  contract  is  invalid  although  the  person  who  conferred  the  favor 
is,  through  a  change  of  circumstances  in  need  of  assistance.     The 
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promise  may  be  evidence  that  tlie  money  was  lent  not  given,  but  it  will 
not  impose  a  legal  liability  if  none  existed  previously. 

"A  subsequent  express  promise,"  said  Tindal,  C.  J.,  in  Kaye  v. 
Button,  Y  M.  &  G.  807,  "  will  not  convert  into  a  debt  that  which  is  not 
in  itself  a  legal  debt  apart  from  the  promise."  So  in  Ware  v.  Adams, 
24  Maine,  17,  the  court  said  that  "a  past  benefit,  conferred  upon 
sufficient  inducement,  and  without  any  design  or  expectation  of  re- 
muneration, does  not  impose  any  moral  or  legal  obligation  upon  the 
party  receiving  it,  and  cannot,  therefore,  support  a  subsequent  promise 
of  compensation  made  by  him  ;"  and  it  results  from  the  same  principle 
that  assumpsit  will  not  lie  on  a  promise  to  repay  the  plaintiff  money 
which  he  has  expended  for  the  benefit  of  the  defendant,  but  without 
the  privity  or  request  of  the  latter.      Wed  v.  West,  1  Rolle  Abridg.  11. 

The  rule  was  applied  by  Lord  Denman,  in  Roscorla  v.   Thomas,  3  Q. 
B.  234.     The  declaration  averred  that  in  consideration  that  the  plaintiff 
had  bought  a  certain  horse  from  the  defendant  at  his  request,  the  de- 
fendant undertook  and  promised  that  the  horse  was  sound.     A  verdict 
having  been  rendered  for  the  plaintiff  the  defendant  moved  to  arrest 
the  judgment  on  the  ground  of  the  insufficiency  of  the  consideration. 
In  granting  the  motion.  Lord  Denman  held  the  following  language  : — ■ 
"  It  may  be  taken  as  a  general  rule,  subject  to  exceptions  not  applica- 
ble to  this  case,  that  the  promise  must  be  co-extensive  with  the  con- 
sideration.    In  the  present  case,  the  only  promise  that  would  result 
from  the  consideration,  as  stated,  and  be  co-extensive  with  it,  would  be 
to  deliver  the  horse  upon  request.     The  precedent  sale,  without  a  war- 
ranty, though  at  the  request  of  the  defendant,  imposes  no  other  duty  or 
obligation    upon  him.     It  is   clear,  therefore,  that  the  consideration 
stated  would  not  raise  an  implied  promise  by  the  defendant  that  the 
horse  was  sound,  or  free  from  vice.     But  the  promise,  in  the  present 
case,  must  be  taken  to  be,  as  in  fact  it  was,  express  ;  and  the  question 
is,  whether  that  fact  will  warrant  the  extension  of  the  promise  beyond 
that  which  would  be  implied  by  law  ;  and  whether  the  consideration, 
though  insufficient  to  raise  an  implied  promise,  will,  nevertheless,  sup- 
port an  express  one.     And  we  think  that  it  will  not.     The  cases  in 
which  it  has  been  held,  that  under  certain  circumstances,  a  considera- 
tion insufficient  to  raise  an  implied  promise,  will  nevertheless  support 
an  express  one,  will  be  found  collected  and  reviewed  in  the  note  [a]  to 
Wennall  v.  Adney,  3  Bosanq.  &  Pul.  249,  and  in  the  case  of  Eastwood 
V.  Kenyon,  11  Adolph.  &  Ellis,  438.     They  are  cases  of  voidable  con- 
tracts subsequently  ratified,  of  debts  barred  by  operation  of  law  sub- 
sequently revived,  and  of  equitable  and  moral  obligations,  which,  but 
for  some  rule  of  law,  would  of  themselves  have  been  sufficient  to  raise 
an  implied  promise.     All  these  cases  are  distinguishable  from,  and  in- 
deed, inapplicable  to  the  present,  which  appears  to  us  to  fall  witliin  the 
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general  rule,  that  a  consideration  past  and  executed,  will  support  no 
other  promise  than  such  as  would  be  implied  by  law.  The  rule  for 
arresting  the  judgment  upon  the  first  count,  must,  therefore,  be  abso- 
lute." 

In  Ehle  V.  Judnon,  24  Wend.  97,  the  transfer  of  a  bargain  for  the 
sale  of  land  was,  in  like  manner,  held  not  to  be  a  consideration  for 
a  promissory  note,  because  there  was  no  valid  agreement  on  the  part  of 
the  owner  of  the  land  to  convey,  and  the  services  of  the  plaintiff  in 
obtaining  his  consent  had^not  been  performed,  at  the  request  of  the 
defendant.  Bronson,  J.,  said  the  note  was  for  a  past  or  executed  con- 
sideration. It  was  to  compensate  the  plaintiff  for  what  he  had  done  in 
negotiating-  for  tlie  farm,  and  obtaining  better  terms  than  the  owner 
.liad  previously  offered  to  the  defendant.  This  did  not  constitute  a 
good  consideration.  The  plaintiff  did  not  act  for  the  defendant,  but 
for  himself,  and  the  riglit  which  he  transferred  was  invalid  under  the 
statute  of  frauds,  and  not  binding  even  as  an  honorary  obligation. 
Services  voluntarily  rendered,  though  they  might  be  benelicial  to 
another,  imposed  no  legal  obligation  upon  the  party  benefited.  Bar- 
tholomew V.  Jackson,  20  Johns,  R.  28.  The  services  must  be  rendered 
upon  request ;  Dunbar  v.  Williams,  10  Id.  259 ;  and  in  counting  upon  a 
past  consideration,  a  request  must,  in  general,  be  alleged  ;  Comstock  v. 
Smith,  T  Id.  87;  Parker  v,  Crane,  6  'Wendell,  647.  It  was  not  neces- 
sary that  there  should  be  direct  evidence  of  a  request.  This,  like  most 
other  facts,  might  be  established  hy  presumptive  evidence  ;  and  the 
beneficial  nature  of  the  services,  though  not  enough  when  standing 
alone,  might  be  very  important  in  a  chain  of  circumstances  tending  to 
establish  the  presumption,  1  Saund.  2B4,  n.  1  ;  Oatjidd  v.  Waring,  14 
Johns.  R.  188.  See,  also,  Doty  v.  Wilson,  Id.  378.  In  the  case  under 
consideration,  the  services  were  not  beneficial  to  the  defendant,  and 
besides,  they  were  not  and  could  not  have  been  rendered  upon  request. 
Swift  was  not  acting  for  the  defendant  in  the  negotiation  with  Blather- 
wick,  but  for  himself" 

The  plaintiff  had  often  failed  upon  an  express  promise,  in  much 
stronger  cases.  In  Hunt  v.  Bate,  Dyer,  272,  the  plaintiff  had,  without 
request,  become  bail  for  the  defendant's  servant,  who  was  imprisoned, 
to  the  end  that  he  might  go  about  his  master's  business;  and  the  de- 
fendant afterwards  promised  to  indemnify  the  plaintiff.  After  verdict 
upon  this  promise,  the  judgment  was  arrested,  because,  as  the  court 
said,  "there  is  no  consideration  wherefore  the  defendant  should  be 
charged  for  the  debt  of  his  servant,  unless  the  master  had  first 
promised  to  discharge  the  plaintiff  before  the  enlargement  and  main- 
prize  made  of  liis  servant,  for  the  master  did  never  make  request  to  the 
plaintiff  for  his  servant  to  do  so  much,  but  he  did  it  of  his  own  head." 
In  Freer  v.  Hardenburgh ,  5  Johns.  R.  272,  the  plaintiff  had,  without  re- 


188  ANTECEDENT    DEBT  —  CONSIDERATION. 

quest,  made  valuable  improvements  upon  the  defendant's  laud,  and  the 
defendant  afterwards  promised  to  pay  for  those  improvements;  but  the 
promise  was  held  to  be  nudum  pactum,  and  judgment  was  rendered  for 
the  defendant.  The  case  of  Smilh  v.  Ware,  13  Johns.  R.  257,  was  also 
upon  an  express  promise,  and  equally  decisive  against  maintaining 
the  action. 

A  similar  view  was  taken  in  Smith  v.  Ware,  13  .Johns.  257,  of  a 
promise  to  make  good  a  deficiency  in  the  quantit}'  of  land  which  the 
defendant  had  sold  and  conveyed  to  the  pldf^ntiff;  and  the  court  cited 
and  relied  on  the  rule  laid  down  in  the  note  to  Wennall  v.  Adiicij,  that  an 
express  promise  can  onlj^  revive  a  precedent  good  consideration  which 
might  have  been  enforced  at  law  through  the  medium  of  an  implied 
promise,  had  it  not  been  suspended  by  some  positive  rule  of  law  ;  but  • 
can  give  no  original  right  of  action,  if  the  obligation  on  which  it  is 
founded  never  could  have  been  enforced  at  law,  though  not  barred  by 
any  legal  maxim  or  statutory  provision. 

It  is  well  established  in  accordance  with  this  doctrine,  that  where 
no  obligation  exists  none  will  be  imposed  by  a  subsequent  express 
promise.  Ehle  v.  Judson,  24  Wend.  97;  Updike  v.  True,  2  Beasley, 
180  ;  Schnell  v.  Nell,  17  Indiana,  29.  And  it  results  from  tho  same 
principle,  that  in  the  absence  of  a  new  and  distinct  consideration 
such  a  promise  will  not  vary  or  enlarge  an  existing  liability.  Shepard 
V.  Piodes,  Rhode  Island,  470 ;  Wiggins  v.  Keizer,  6  Indiana,  252 ; 
Eril'iii.v.  Fenton,  15  Id.  59;  Davison  v.  Davison,  12  Iowa,  512;  Hat- 
chell  V.  Odom,  2  Dev.  &  Bat.  302  ;  Hunt  v.  Bate,  Dyer,  272  a ;  Wed  v. 
West,  1  Rolle's  Abridgment,  11;  Jeremy  y.  Goochman,  Cro.  Eliz.  412; 
Docket  V.  Voi/el,  lb.  S85 ;  Brown  v.  Crump,  1  Marsh,  SBY;  Ilo-pkins  v. 
Logan,  5  Meeson  &  Welsbj'^,  216;  Thornton  v.  Jenyns,  1  M.  &  G.  1G6; 
Kaye  v.  Diilton,  1  Id.  SOT  ;  Jones  v.  Shorter,  1  Kelly,  294  ;  Carson  v. 
Clark,  1  Scam.  113;  Frer  v..  Hardenhurgh ,  5  John.  272;  C<nnsliji-k  v. 
Smith,  7  Id.  81  ;  Bartholomew  v.  Jackson,  20  Id.  28;  Geer  v.  Archer, 
2  Barb.  420  ;  Lyon  v.  Alvord,  18  Conn.  66  ;  Jackson  v.  Jackson,  t  Ala. 
TOl;  ColcordY.  The  Louisville  Railroad  Company,  1  Strobhart,  329; 
Sneiily  v.  Heed,  9  Watts,  196  ;  Ware  v,  Adams,  24  Maine,  117  ;  IVood- 
burn  v.  Benstraio,  32  Missouri,  39*7  ;  McDugald  v.  McPadgin,  6  Jones, 
89  ;  Fulke  v.  Fulke,  1  Jones,  497.  The  test  said  Battle,  J.,  in  Fulke 
V.  Fulke,  is  to  be  found  in  the  inquiry  whether  there  was  any  benefit 
to  the  party  promising,  or  loss  to  the  other  part}',  when  the  promise 
was  made  or  resulting  subsequently  from  the  promise. 

When,  therefore,  the  contract  set  forth  in  the  declaration  is  on  a  past 
consideration,  it  will  be  invalid  whether  the  promise  is  express  or  im- 
plied, unless  the  case  be  one  where  the  law  would  imply  such  a  promise 
as  the  plaintiff  has  alleged,  although  none  was  made  by  the  defendant. 
Bailey  v.  Bussing,   29  Conn.   1.     In  other  words,  the  promise  must, 
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under  tliese  circumstances,  be  a  legal  consequence  of  the  facts,  which, 
are  relied  on  as  constituting  the  consideration  for  the  promise.  Atkin- 
son V.  Stevens,  t  Excheq.  567  ;  Eann  v.  Hughes,  1  Term,  350 ;  Clark 
V.  Small,  6  Yerger,  418  ;  Tryon  v.  Mooney,  19  Johnson,  358  ;  Eaivley 
V.  Farrar,  1  Vermont,  420.  The  rule  has  been  applied  under  a  great 
variety  of  circumstances.  A  warranty  given  by  the  vendor  subse- 
quently to  the  sale,  is  as  much  without  consideration  as  if  it  proceeded 
from  a  person  who  was  not  concerned  in  the  contract  or  with  the  chat- 
tels sold.  Boscorlav.  Thomas;  Hoggins  v.  Plympton,  11  Pickering,  97  ; 
Williams  v.  Hathaway,  19  Id.  381;  Bloss  v.  Kittridge,  5  Vermont,  28. 
And  for  the  same  reason,  an  undertaking  by  a  landlord,  subsequently 
to  the  lease,  that  he  had  power  to  let  the  premises  for  the  purpose  for 
which  they  were  taken,  or  that  the  possession  of  the  tenant  shall  not  be 
disturbed,  cannot  be  enforced  for  want  of  a  sufficient  consideration. 
Granger  ^.  Collins,  6  M.  &  W.  458;  Jackson  v.  Cobbin,  8  Id.  790; 
Priirlor  v.  Keith,  12  B.  Monroe,  252.  Nor  is  a  subsequent  promise 
more  effectual  in  increasing  the  amount  than  in  varying  the  nature  of 
the  liability  growing  out  of  any  past  transaction.  Thus,  where  a  con- 
tract of  sale  has  been  brought  to  a  conclusion,  the  liability  of  the  pur- 
chaser will  not  be  carried  beyond  the  stipulated  value  of  the  property 
sold,  by  an  express  promise  for  the  payment  of  an  additional  sum,  even 
when  induced  by  a  complaint  as  to  the  hardship  or  inadequacy  of  the 
bargain,  and  put  in  the  form  of  a  promissory  note.  Smith  v.  Ware,  13 
Johns.  257  ;  Greer  v.  Archer,  5  Barb.  420  ;  Williams  v.  Hathaway,  19 
Pick.  387.  And  although  where  the  promise  and  consideration  are 
cotemporaneous,  the  former  is  the  measure  of  value  of  the  latter ;  The 
Union  Bank  v.  Gray,  5  Peters,  99  ;  Sawyer  v.  Vaughan,  25  Maine,  367  ; 
Laivrence  v.  McGalmont,  2  How.  426  ;  Clarke  v.  McFarland,  5  Dana, 
45  ;  Hubbard  v.  Coolidge,  1  Met.  84  ;  Nellis  v.  Be  Forrest,  16  Barb.  62  ; 
yet,  where  the  promise  is  subsequent,  the  rule  is  reversed,  and  while 
there  can  be  no  recover}'  unless  the  consideration  possesses  some  value, 
the  damages  will  be  measured  by  what  it  is  worth.  Ehle  v.  Judson, 
24  Wend.  97.  A  release  executed  by  one  party  on  the  faith  of  a  promise 
of  compensation  made  by  another,  is  a  valuable  consideration  in  the 
absence  of  fraud,  whether  the  debt  or  demand  released,  is  or  is  not 
valid;  Russell  v.  Cook,  3  Hill,  524;  Clarke  v.  Sigourney,  17  Conn. 
511  ;  Stoddard  Y.  Mix,  14  Id.  12  ;  Sawyer  v.  Vaughan,  22  Maine,  337  ; 
r//((-s  V.  Ash,  4  Foster  319  ;  but  where  a  past  release  is  relied  on  as  the 
consideration  for  a  subsequent  promise,  the  declaration  must  set  forth 
some  actual  right  or  interest,  to  which  the  release  was  applicable  ;  Kaye 
V.  Button,  7  M.  &  G.  807.  (See  2  Leading  Cases  in  Equity,  416,  3  Am. 
ed. ;  Edwards  v.  Baugh,  11  M.  &  W.  641.) 

As  a  contractor  cannot  enlarge  his  liability  by  a  subsequent  promise, 
so  he  will  not  be  discharged  by  a  promise  not  to  enforce  the  contract. 
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1  Smith's  Leading  Cases,  574,  6  Am.  ed.  ;  Fagg  v.  Hambcl,  21  Iowa, 
140;  Sfri)-tcij  v.  Hai-rix,  8  JMcLean,  330.  Such,  at  least,  is  tlie  rule 
■when  the  contract  is  executed  by  the  passage  of  the  consideration. 
Foxier  V.  Bau'ber,  6  Exchequer,  839.  When,  however,  it  is  merely 
esecutorj^  or  in  other  words,  when  nothing  has  been  done  under  it  on 
eitlier  side,  it  maj'  be  varied  or  rescinded  before  breach  by  mutual 
assent.  For  as  the  obligation  of  the  contract  grows  out  of  the 
promises  made  on  either  side,  it  may  be  dissolved  in  the  same  way. 
Fus/rr  V.  Laivher,  1  Smith's  Leading  Cases,  576  ;  Byles  on  Bills,  153, 
6  Am.  ed.  ;  Hill  v.  Smi.lli,  34  Vermont,  535. 

A  promise  to  paj'  an  additional  sum  for  work  which  the  plaintiff  has 
already  agreed  to  perform,  may  accordingl3'  be  valid  if  the  plaintiff 
proceeds  on  the  faith  of  the  promise.  31iinroe  v.  Perkins,  9  Pick. 
238  ;  Latlimore  v.  Harsen,  14  Johnson,  331  ;  Ludwig  v.  Tlairstov,  6 
Ohio,  X.  S.  1  ;  Holmes  v.  Doane,  9  Cushing,  139  ;  Moore  v.  The  Delroit 
Works,  14  jNIichigan,  266.  In  Lnllimore  v.  Harsen,  the  court  said  that 
if  the  promise  had  not  been  given,  the  contractor  would  probably  have 
refused  to  complete  the  building,  and  his  going  on  was  therefore  a 
sufficient  consideration  for  the  promise.  A  promise  to  indemnify  the 
plaintiff  against  the  liability  which  he  had  incurred  b3' becoming  surety 
for  au  administrator  was  sustained  in  like  manner  in  Carroll  v.  Nixon, 
4  W.  &  S.  517,  because  the  plaintiff  might  otherwise  have  relieved 
himself  from  liability,  hy  requiring  the  principal  to  give  counter 
securitj',  or  deliver  the  assets  to  him  for  safe  keeping  ;  and  the  same 
point  was  decided  in  Drury  v.  Finj,  14  Pick.  326. 

It  is,  however,  established  that  the  consideration  must  not  only  exist, 
but  be  adequate  to  sustain  the  promise ;  and  the  better  opinion  would 
consequentlj"  seem  to  be  that  a  failure  to  do  that  which  the  plaintiff  has 
agreed  to  perform  aud  cannot  omit  without  a  breach  of  contract,  is  not 
a  sufficient  consideration  for  a  new  or  distinct  promise.  No  one  should 
be  allowed  to  found  a  right  upon  his  own  wrong,  or  make  the  violation 
of  one  agreement  the  binding  cause  of  another.  C'olcockv.  The  Louis- 
ville Railroad  Gonvpany,  1  Strobhart,  329  ;  hSilk  v.  Jilyrich,  2  Canipbe'l, 
817  ;  Harris  v.  Carter,  3  Ellis,  Bl.  559  ;  Fisterman  v.  Farl:er,  10  Iredell, 
474.  Reynolds  v.  Nugent,  25  Indiana,  328.  A  promise  to  pay  for  the 
surrender  of  that  which  cannot  legally  be  withheld  is  a  nudum  pactum  ; 
Crosby  v.  Hood,  2  Selden,  369  ;  and  this  is  equally  true  where  the  con- 
sideration of  the  promise  is  an  act  to  which  the  promisee  is  already 
bound.  Shadwell  v.  Shadwell,  9  C.  B.,  N.  S.  159,  178  ;  Collins  v.  God- 
frey, 1  B.  &  Ad.  949  ;  Goodwin  v.  Hallett,  25  Vermont,  396.  But  the 
principle  applies  to  vested  rights  and  obligations  perfected  by  the 
receipt  of  value  ;  and  the  parties  to  an  executory  agreement  may  ob- 
viously rescind  it  and  substitute  another.  Foster  v.  JJawbcr,  3Ioore  v. 
The  Detroit  Works,  14  Michigan,  266. 
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The  rule  that  a  subsequent  promise  will  not  impose  a  liabilitj'',  meets 
with  another  exceptiou  where  the  defendant  was  originallj'  bound,  and 
lias  since  been  discharged  by  the  act  of  the  law,  because  he  may  then 
waive  the  benefit  .of  an  exception  introduced  for  his  benefit.     A  debt 
whicli  has  been  barred  by  a  ban  lirupt  or  insolvent  law,  or  by  the  statute 
of  limitations,  may  consequent!}'  be  revii'ed  by  a  new  promise.      Wen- 
nail  V.  Adney,  3  Bos.  &  Pul.  249  ;  Kingston  v.  Wharton,  2  Serg.  &  Rawle, 
208;  Field's  Estate,   2   Eawle,  351;   Maxim  v.    Morse,   8   Mass.   121; 
Yates  V.  Hollingsworth,  5  Harris  &  J.  216;    Walbi-iilge  y.  Harroon,  18 
Term.  448  ;    Tlie  Farmers'  A  Mechanics'  Bank  v.  Flint,  17  Id.  508,  1 
Smith's  Leading  Cases,  876,  968,  6  Am.  ed.;    Turner  v.  Ghrisman,  20 
Ohio,  352.     The  promise  maj'  fall  short  of  the  original  obligation  and 
be  qualified  where  that  was   absolute,  but  it  cannot  impose  a  new  or 
different  liability.     A  promise  by  a  bankrupt   to   pay  when  able,  is 
according!}'  binding  if  he  lias  the  necessary  means,  but  a  pecuniary 
demand  will  not  be  revived  by  a  promise  to  pay  in  goods  or  services. 
Eeeres  v.  Hearne,  1.  M.  &  "W.  223  ;  Earle  v.  Oliver,  1  Exchequer,  71 ; 
1  Smith's  Leading  Cases,  6  Am.  ed. 

Another  exception  to  the  rule  maj'  arise  where  the  plaintiff  has  sus- 
tained a  detriment,  or  conferred  a  benefit  on  the  defendant  at  the  re- 
quest of  the  latter,  but  under  circumstances  which  do  not  give  rise  to 
an  implied  promise;  Kaye  v.  Button,  7.  M.  &  G.  807,  816;  and  the  de- 
fendant may  then  bind  himself  bj-  an  express  promise,  made  when  the 
circumstances  have  undergone  a  change,  or  the  disability  which  pre- 
vented the  obligation  from  arising  is  removed.  Fleight  v.  Fleight,  1 
H.  &.  C.  718.  A  promise  by  a  man  who  has  been  restored  to  reason 
to  pay  for  services  rendered  while  he  was  insane,  is  within  this  principle, 
and  so  is  a  promise  by  a  woman,  after  the  death  of  her  husband,  to 
make  compensation  for  work  done  or  monej^  lent  at  her  request  during 
coverture.  Lee  v.  Mugge7-idge,  5  Taunton,  436  ;  Hemphill  v.  McGlinans, 
12  Harris,  367  ;  Wilson  v.  Burr,  25  Wend.  386  ;  Goulding  v.  Davidson, 
26  Kew  York,  604.  For  when  the  law  would  imply  a  promise,  if  the 
part}'  were  able  to  contract,  he  maj'  bind  himself  by  an  express  promise 
on  becoming  sui  juris.  This  would  seem  to  be  the  true  foundation  of 
the  doctrine,  and  not  that  of  moral  obligation  on  which  it  is  sometimes 
based.  Paul  v.  Stackhouse,  2  'Wright,  302;  Hatchell  v.  Odom,  2  Dev. 
&  Bat.  302.  A  woman  who  has  regained  her  freedom  of  action  is 
obviously  entitled  to  waive  the  disability  imposed  for  her  protection 
during  coverture.  The  danger  incident  to  oral  evidence  does  not  affect 
the  principle,  and  may  be  guarded  against  by  requiring  the  promise  to 
be  in  writing.  It  is  not  material  in  this  aspect  of  the  question 
whether  the  consideration  moves  to  the  feme  covert,  or  to  some  one 
else  whom  she  desires  to  benefit,  and  a  woman  may  consequently  be 
bound  by  a  promise  to  pay  a  note  given  as  security  for  money  ad- 
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vauccrt  to  her  Imsband.  Vance  v.  Welh,  8  Alabama,  399.  In  this 
instance  however  the  wife  had  a  separate  estate,  which  would  have 
been  liable  in  equity,  Forrest  v.  Bobinson,  JExec'r,  4  Porter,  44  ;  Sadler 
V.  HdusIoii,  Id.  208,  1  Leading  Cases  in  Equity,  505,  535,  8  Am.  ed.,  and 
might,  therefore,  with  more  reason,  be  made  responsible  at  law. 

These  decisions  are  a  natural  sequence  from  the  doctrine  that  every 
one  may  waive  a  defence  introduced  for  his  benefit.  The  English 
courts  however  hold,  that  a  contract  made  during  coverture  being 
merely  void,  cannot  be  ratified  by  a  subsequent  promise,  and  the 
point  has  been  decided  in  the  same  way  in  North  Carolina.  Eashoood 
V.  Eeinjon,  11  A.  &  E.  438,  Beaumont  v.  Beeves,  8  Q.  B.  483;  Fulton 
V.  Beid,  1  Jones  269.  In  Latouche  v.  Latouche,  3  H.  &  C.  576,  a 
promissory  note  given  bj^  a  married  woman  for  advances  made  to  her 
husband,  was,  however,  said  to  be  a  good  consideration  for  another 
note,  made  after  his  death,  because  her  separate  estate  was  bound 
and  the  equitable  obligation  upheld  the  promise.  A  promise  to 
pay,  or  make  compensation  for  value  actually  received  under  an 
agreement  which  is  invalidated  bj^  a  statute,  though  not  contrary 
to  the  moral  law,  may  be  placed  in  the  same  category.  A  usurious 
contract  is  not  merely  voidable,  but  so  entirely  void,  that  it  cannot  be 
ratified  by  the  most  express  agreement.  This  is  simply  because  the 
contract  is  prohibited,  and  no  remedy  can  be  had  in  contravention 
of  the  rule.  If,  however,  the  parties  agree  to  rescind  the  contract, 
the  statute  is  no  longer  applicable,  and  a  promise  to  return  the 
amount  actually  received  may  be  valid.  Ooulding  v.  Davidson,  26 
New  York,  604,  Gil  ;  Hammond  v.  Hopkins,  18  Wend.  511  ;  Ililler  v. 
Hull,  4  Denio,  104  ;  see  Fleight  v.  Beid,  1  H.  &  C.  T18.  This  has  been 
said  to  depend  on  the  moral  obligation  of  the  borrower  to  reimburse 
the  lender.  Bat  it  properly  falls  under  the  rule  that  an  express 
promise  may  revive  a  precedent  good  consideration,  which  might  have 
been  enforced  through  an  implied  promise,  but  for  the  intervention  of 
some  positive  rule  of  law  (post,  199)  ;  see  Fleight  v.  Beid,  1  H.  &  C.  708, 
716.  In  like  manner,  a  subsequent  promise  of  payment  may  remove 
the  disability  attending  on  a  sale  made  on  Sunday,  and  render  the 
purchaser  answerable,  not  for  all  that  he  stipulated  to  buy,  but  for 
what  he  has  had  and  enjoyed.  The  liability  grows  out  of,  and  is 
coextensive  with  the  past  transaction,  and  will  be  measured  by  it, 
and  not  by  the  terms  of  the  promise  ;  Earle  v.  Oliver,  2  Excheq.  71  ;  1 
Smith's  Leading  Cases,  866,  6  Am.  ed. 

Whether  the  receipt  of  goods  under  a  contract  which  is  invalidated 
by  the  statute  of  frauds,  makes  the  purchaser  answerable  for  the  value 
as  fixed  by  the  contract,  or  only  for  what  the  goods  are  reasonably 
worth,  is  a  point  about  which  the  authorities  do  not  agree.  See  Lock- 
wood  V.  Barnes,  3  Hill,  131 ;  King  v.   Welcome,  5  Gray,  41 ;    Wilson  v. 
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Rea,  13  Indiana,  1  ;  Pearce  v.  Paine,  28  Vermont,  34  ;  Shute  v.  Dorr, 
5  Wend.  204  ;  Farnham  v.  Bryan,  22  Maine,  4^5  ;  Broadivell  v.  Ditt- 
man,  2  Denio,  8t  ;  Stone  v.  Dennison,  13  Pick.  1  ;  1st  Smitli's  Leading 
Cases,  546,  6th  Am.  ed  ;  although  the  better  opinion  would  seem  to 
be,  that  the  recovery  should  be  limited  to  the  actual  value  of  the 
property,  and  if  so  it  cannot  seemingly  be  carried  further  by  a  subse- 
quent promise. 

A  subsequent  promise,  may  also  be  material  where  the  obliga- 
tion imposed  by  a  past  transaction,  although  real,  is  uncertain,  and 
cannot  be  reduced  to  certainty  without  an  express  promise.  In 
Lampleigh  v.  Brathwait,  Ilobart,  105  ;  a  declaration  averring  that  the 
defendant  had  slain  one  Patrick  Mahonc,  and  afterwards  requested 
the  plaintiff  to  do  his  endeavor  to  obtain  a  pardon  from  the  king,  and 
thereupon  the  plaintiff  in  pursuance  of  the  said  request,  did  labor,  and 
endeavor  to  obtain  the  said  pardon  by  riding  and  journeying  to  Boston, 
where  the  king  then  was  and  back  again  to  London,  in  consideration 
whereof  the  defendant  promised  to  pay  the  plaintiff  £100,  was  held  to 
disclose  a  good  cause  of  action,  because  the  promise  related  back  to  the 
request.  In  like  manner  where  a  promise  was  made  to  pay  the  plaintiff 
twenty  pounds,  in  consideration  of  an  antecedent  marriage  contracted 
at  the  request  of  the  defendant,  the  court  held  the  agreement  valid  ; 
Dyer,  272,  b.  pi.  32;  Marsh  v.  Enavenford,  Cro.  Eliz.  259.  These 
decisions  appear  to  be  sound,  although  the  point  was  determined  the 
other  way  in  Sandhill  v.  Jenney,  Dyer,  272,  b,  in  notis.  A  man 
obviously  can  not  recover  on  a  qnantum  meruit  for  marrying  his 
wife,  from  the  want  of  any  sufHciently  exact  measure  of  the  damages, 
and  the  promise  was  consequently  an  essential  element,  without 
which  the  contract  could  not  have  been  enforced.  Waters  v.  Howard, 
8  Gill,  262.  In  Ilaryhouae  v.  Calvin,  9  English,  L.  &  B.  107,  136, 
a  promise  to  a  husband  before  marriage,  to  "notice  his  wife  in 
the  will  of  the  promisor,  but  to  what  amount  I  cannot  say,"  was 
held  to  fail  for  uncertainty,  but  might,  no  doubt,  have  been  rendered 
binding  by  a  subsequent  declaration  of  the  amount  due. 

In  such  instances  the  only  element  wanting  to  the  contract  is 
certainty,  but  there  are  others  where  an  act  done  in  pursuance 
of  a  request  which  does  not  imply  a  promise,  may  acquire  the 
obligation  of  a  contract  through  a  subsequent  promise,  Kaye  v.  Button^ 
7  M.  &  G. ;  Paul  v.  Stackhouse,  2  Wright,  302,  304  ;  1  Smith's  Leading 
Cases,  267,  6  Am.  ed.  A  request  that  credit  shall  be  giveato  another 
in  the  shape  of  a  sale  or  advance,  does  not  implj'  a  promise  to  be 
answerable  for  the  debt,  because  the  natural  inference  is  that  the 
vendor  is  to  get  his  money  from  the  purchaser,  Bushnell  v.  The  Bishop 
Hill  Colony,  28  Illinois,  204  ;  Clarke  v.  Bussell,  7  Cranch,  69.  Under 
these  circumstances  a  subsequent  promise,  may,  it  has  been  said,  bind 
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tlie  promisor  as  a  surety  or  guarantor.  Paul  v.  SiciclJiouse.  In 
the  cases  where  the  point  has  actual! j'  arisen,  the  request  was,  however, 
such  as  to  imply  a  promise,  which  the  subsequent  express  promise 
reduced  to  certainty,  or  else  there  was  some  act  done  or  promise 
made  on  behalf  of  defendant,  which  he  subsequently  ratified.  Thus  in 
Paul  V.  Stackhouse,  the  plaintiff  advanced  the  money  on  the  faith  of 
the  assurance  of  the  borrower,  that  the  defendant  would  give  a  note 
as  security,  and  when  the  latter  subsequently  put  his  )iame  to  the 
instrument  the  contract  became  his  own. 

An  act  done  at  the  request  of  another  will  not  be  a  consideration, 
unless  the  intention  was  to  charge  him,  or  his  credit  was  the  induce- 
ment to  the  act.  A  letter  stating  that  a  charitable  institution  is  in 
need  of  funds,  and  asking  the  person  to  whom  it  is  addressed  to  give 
the  amount  required,  obviously  would  not  be  a  sufBcient  foundation  for 
a  promise.  And  this  is  equally  true  of  a  request  that  goods  shall  be 
sold  to  a  third  person,  unless  it  is  so  worded  as  to  be  in  effect  a  guarant  j' 
of  the  debt.  See  Clarke  v.  Eussell,  Y  Cranch,  69.  When  the  relation 
between  the  parties  is  one  of  charity  or  beneficence  it  cannot  be  made 
legally  obligatory  by  the  most  express  promise.  Hornor  v.  lloore,  8 
Ohio,  N.  S.  239.  A  subsequent  engagement  may,  however,  be  con- 
vincing as  an  admission  when  it  would  fail  as  a  contract,  and  when  it 
is  doubtful  whether  the  defendant  intervened  as  a  disinterested  friend 
or  neighbor,  or  as  a  guarantor,  his  promise  to  pay  the  debt  ma}'  properly 
be  allowed  to  turn  the  scale. 

A  subsequent  promise  may,  therefore,  have  a  two-fold  operation  ; 
first,  as  tending  to  show  that  the  parties  were  mutually  bound,  and  so 
understood  it  from  the  outset.  Gale  y.  Goldaburg,  Dj'er,  272,  in  notis ; 
Hatch  V.  Parcel,  1  Foster,  544  ;  Wdson  v.  Edwards,  4  Id.  511  ;  and  next 
when  this  is  proved  or  conceded,  by  reducing  the  agreement  to  order 
and  certainty,  and  affording  a  measure  of  the  damages.  But  it  would 
seem  that  an  act  done  voluntariljr,  without  a  request,  is  not  a  considera- 
tion even  when  it  results  in  a  benefit  to  the  defendant,  or  relieves  him 
from  a  burden  which  he  would  otherwise  have  to  bear.  Accordingly 
where  the  declaration  alleged  that  in  consideration  that  the  plaintitT 
had  previously  sold  and  convej'ed  to  the  defendant  a  farm  or  lot  of 
laud,  the  defendant  then  and  there  nudertook  and  promised,  the  judg- 
ment was  arrested  after  verdict.  Cvmslock  v.  Smith,  T  Johnson,  87. 
The  court  said  that  if  it  had  been  averred  that  the  defendant  had 
accepted  the  deed,  or  entered  into  possession  of  the  land  conveyed,  his 
assent  might  have  been  equivalent  to  a  request,  but  that  such  an  infer- 
ence could  not  be  drawn  from  the  facts  alleged  by  the  plaintiff. 

So  in  Mills  v.  Wyman,  3  Pick.  207,  where  a  son  of  full  age,  fell  sick 
among  strangers,  and  was  supported  at  their  expense  till  he  died,  the 
father  was  said  not  to  be  bound  by  a  promise  of  repayment,  which  he 
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had  given  on  hearing  of  the  circumstances,  after  the  death  of  his  son. 
And  in  Dearborn  v.  Bowman,  3  Metcalf,  155,  recovery  was  refused  on 
a  promise  to  make  a  compensation  for  past  services  rendered  by  the 
plaintiff,  in  circulating  political  documents  to  aid  in  the  election  of  the 
defendant,  but  without  his  assent  or  knowledge.  "  The  rule  of  law," 
said  the  court,  "  seems  now  well  settled,  although  it  may  have  formerly 
been  left  in  doubt,  that  the  past  performance  of  services,  constitutes  no 
consideration  even  for  an  express  promise,  unless  they  were  performed 
at  the  express  or  implied  request  of  the  defendant,  or  unless  they  were 
done  in  performance  of  some  duty  or  obligation  resting  on  the  defend- 
ant. Mills  V.  Wyman,  3  Pick.  201  ;  Loomis  v.  Newhall,  15  Pick.  159  ; 
Dodge  v.  Adams,  19  Pick.  429.  As  the  services  performed  by  the  plain- 
tiff were  not  done  at  the  request  of  the  defendant ;  as  they  were  not 
done  in  the  fulfilment  of  any  duty  or  obligation  resting  on  him ;  there 
was  no  consideration  to  convert  the  express  promise  of  the  defendant 
into  a  legal  obligation." 

It  is  well  settled  in  accordance  with  these  decisions  that  a  service 
rendered  voluntarily  without  a  request,  is  not  a  consideration  for  a  sub- 
sequent promise,  unless  the  promisor  accepts  the  benefit  under  circum- 
stances which  leave  him  free  to  refuse.  Balcom  v.  Graggin,  5  Pick. 
295;  Shepherd  v.  Young,  8  Gray,  152;  Bartholomew  v.  Jackson,  20 
Johnson,  28;  Carson  y.  Glark,  1  Scammon,  113;  Hutson\.  Overturf, 
lb.  ITO;  Kinnersly  v.  Martin,  8  Mis.  698;  Snevily  v.  Beed,  9  Watts, 
396 ;   Geer  v.  Archer,  2  Barbour,  420  ;  Ingraham  v.  Gilbert,  20  Id.  151. 

A  party  may  also  be  bound  by  a  subsequent  promise  to  make  com- 
pensation for  an  unauthorized  act  done  on  his  behalf.  Benan  v.  Hallo- 
way,  16  Alabama,  73  ;  Ingraham  v.  Gilbert  20  Barb.  151.  It  is  a 
familiar  maxim  that  a  ratification  relates  back,  and  is  equivalent  to  a 
prior  command.  A  contract  made  officiously  by  a  self-constituted 
agent,  is  consequently  as  valid  when  ratified  by  the  principal,  as  if  he 
had  authorized  it  in  the  first  instance.  And  he  cannot  entitle  him- 
self to  the  benefit  without  becoming  liable  to  the  burden. 

A  man  who  ratifies  an  unauthorized  subscription  jn  his  name  for  stock, 
by  a  subsequent  promise,  is  as  much  bound  as  if  he  had  assented 
at  the  time.  Gowell  v.  The  Philadelphia  and  Wilmington  Bailroad, 
4  Casey,  329.  In  like  manner,  an  insurance  effected  witliout  authority, 
may,  when  ratified,  render  the  insured  liable  for  the  premium,  or  the 
insurers  for  the  loss  ;  Lucena  v.  Crawford,  1  Taunton,  325 ;  Sterling 
V.  Vaughan,  11  East,  619  ;  Fleming  v.  The  Marine  Ins.  Co.,  4  Wharton, 
59  ;  CAen  when  the  ratification  does  not  take  place  until  after  the  loss 
occurs,  Magedorn  v.  Oliverson,  2  M.  &  S.  485  ;  and  the  institution  of  the 
suit  is  the  only  evidence  of  the  intention  of  the  plaintiff  to  enforce  the 
contract  made  on  his  behalf  Fleming  v.  The  Marine  Ins.  Go.  In  like 
manner,  a  promise  to  reimburse  another  for  money  paid  in  discharge 
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of  an  obligation  resting  on  tlie  promisor,  is,  for  all  legal  purposes, 
equivalent  to  a  prior  request.  Doiy  v.  Wilson,  14  Johnson,  378; 
Hassenger  v.  Solms,  5  S.  &  R.  418. 

In  Doty  V.  Wihon,  the  court  held,  that  where  the  sheriff  had  been 
compelled  to  pay  the  amount  of  the  debt  in  consequence  of  the  escape 
of  the  debtor  from  custody  under  an  execution,  the  act  was  done  on 
behalf  of  the  latter,  and  he  was  bound  b}'  a  subsequent  promise  of  re- 
paj'ment.  When  a  man,  said  Thompson,  C.  J.,  "pays  money  for  me 
without  my  request,  and  I  afterwards  agree  to  his  act,  this  is  ci[uivnleiit 
to  a  previous  request.  The  benefit  to  the  defendant  coupled  with  his 
express  promise  amount  to  a  previous  request,  and  adopt  the  pajnnent 
as  one  made  on  his  behalf,  for  which  he  is  willing  to  be  answerable." 
In  Smith  v.  Plummer,  5  Wharton,  89,  a  contract  made  for  the  benefit 
of  the  defendants  was  held,  in  like  manner,  to  have  been  ratified  bj'  their 
giving  it  in  evidence  as  a  defence  to  a  suit  brought  contrary  to  its 
terms.  In  Hassenger  v.  Solms,  5  S.  &  R.  8,  an  agent  who  had  taken 
up  a  note  endorsed  by  his  princi[)al,  contrary  to  the  express  orders  of 
the  latter,  by  giving  a  new  note  in  his  own  name,  was  held  entitled  to 
enforce  a  subsequent  promise  of  indemnity,  which  was  said  to  ojoerate 
as  a  ratification  of  the  act  of  the  agent.  And  while  the  unauthorized 
payment  of  a  debt  will  not  place  tiie  debtor  under  an  obligation  to  the 
self-constituted  agent,  he  cannot  set  it  up  as  a  defence  to  a  suit 
brought  by  the  creditor,  without  incurring  a  liability  which  may  be 
enforced  by  an  action  for  money  paid,  laid  out,  and  expended.  Lit- 
tleton  V.  Thompson,  2  Beaseley,  2*74;  Carter  v.  Black,  4  Dev.  &  Bat. 
425  ;  Jones  v.  Broadhurst,  9  C.  B.  173;  Belshaw  v.  Bush,  11  Id.  191  ; 
James  v.  Isaacs,  12  Id.  791  ;  2  Leading  Cases  in  Equity,  231,  3 
Am.  ed. 

The  ratification  need  not  be  express;  it  may  be  implied  from  facts 
and  circumstances,  or  even  from  the  failure  of  the  person  for  whose 
benefit  the  act  is  done  to  dissent  when  duly  notified.  Bingham  v. 
PctiTs,  1  Gray,  139,  147.  Silence,  it  has  been  said,  may  give  consent, 
and  a  man  who  does  not  speak  when  the  occasion  requires  it,  will  not 
be  allowed  to  object  subsequentl_y.  Cowell  v.  The  Philadelphia  and 
Wilmington  Railroad,  4  Casey,  329.  This  is  universally  conceded  when 
the  defect  consists  in  an  excess  and  not  in  an  entire  want  of  power. 
The  Bank  v.  Combs,  1  Barr,  5-13;  Bingham  v.  Peters,  and  may  be 
equally  true  when  a  stranger  intervenes  from  motives  of  benevolence. 

To  make  a  ratification  effectual,  it  must  be  of  some  act  done  or 
engagement  made  as  agent  for  and  on  behalf  of  the  person  whom  it 
is  alleged  to  bind.  See  Stevenson  v.  Neivham,  10  C.  B.  713,  13  Id.  285  ; 
Biiron  V.  Denman,  1  Excheq.  156  ;  Wilson  v.  Tummon,  G  M.  &  G.  231  ; 
Debolley.  The  Pennsylvania  Insurance  C'ompajj^/,  3  Wharton,  68;  White- 
head V.  Peck,  1  Kelly,  41  ;  James  v.  Isaacs,  12  C.  B.  91 ;  Bailroad  Com- 
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pany  v.  Gazzam,  8  Casey,  430,  437  ;  Uhle  v.  Judson,  2  Wend.  9*7 ;  Gum- 
mings  v.  Glapp,  5  W.  &  S.  511 ;  1st  Smith's  Leading  Cases,  587,  6  Am. 
ed.  Or  as  the  rule  was  stated  in  Gummings  v.  Glapp,  the  rule  that  a 
ratification  is  equivalent  to  a  precedent  authority,  is  applicable  ex- 
clusively to  acts  done  in  the  principal's  name,  otherwise  an  act  con- 
fessedly tortious  might  be  ratified  by  obtaining  the  sanction  of  him  who 
has  the  right.  In  an  anonymous  case,  Godbolt,  109,  Anderson,  C.  J., 
said  that  a  trespasser  who  takes  the  goods  of  a  tenant  without  right, 
cannot  rely  on  a  subsequent  warrant  from  the  landlord.  He  must  be 
bailiff  at  the  time,  and  if  he  is  not,  a  subsequent  ratification  will  not 
render  the  distress  valid. 

It  follows  that  when  the  plaintiff  acts  in  his  own  behalf  or  by  virtue  of 
an  independent  right  or  title,  the  defendant  will  not  be  bound  by  a  sub- 
sequent promise  of  compensation,  even  when  the  result  of  the  transaction 
is  to  confer  a  benefit  on  him.  If  a  man  were,  for  instance,  to  build  a 
house  on  the  land  of  another  without  his  consent,  it  might  be  altogether 
just  for  the  latter  to  agree  to  pay  what  the  building  was  worth  ;  but  the 
promise  would,  notwithstanding,  be  a  nudum  pactum.  For,  as  the 
builder  does  not,  under  such  circumstances,  act  as  the  agent  of  the 
owner,  but  in  his  own  right,  the  case  is  not  one  where  a  ratification  can 
take  the  place  of  a  command.  Hunt  v.  Bate,  Dyer,  272  ;  Freer  v.  Hard. 
enburgh,  5  Johnson,  272  ;  Ehle  v.  Judson,  24  Wend.  97.  If,  however, 
the  bailiff,  or  superintendent  of  a  farm,  should  exceed  the  limits  of  his 
autliorit}-^,  by  employing  workmen  to  erect  a  barn  or  other  structure  on 
the  land,  the  principal  might  be  bound  bj'  a  subsequent  promise  to  in- 
demnify the  agent,  or  pay  for  the  labor  and  materials  expended  in  the 
erection  of  the  building.  In  like  manner  a  debtor  cannot  take  advantage 
of  the  payment  of  the  debt  by  a  third  person,  unless  it  appears  that  the 
latter  vpas  acting  as  his  agent.  Simpson  v.  Egginton,  10  Exchequer, 
845,  847.  If,  however,  the  act  be  done  on  behalf  of  the  principal  it 
need  not  be  in  his  name,  unless  the  circumstances  render  such  a  dis- 
closure imperative.  See  Lucena  v  Grawford,  Sterling  v.  Vaughan, 
Fleming  v.  The  Marine  Inauraiice  Gompany  (ante). 

It  was  long  held  that  if  a  man  who  was  bound  in  morals  clothed  the 
obligation  with  an  express  promise,  the  contract  was  valid  and  might  be 
enforced  by  suit.  Eawkes  v.  Saunders,  1  Cowper,  289  ;  Atkins  v.  Barne- 
wall,  2  East,  505  ;  Gooper  v.  Martin,  4  Id.  76 ;  Wing  v.  Mill,  1  B.  &  Aid. 
104;  Lee  v.  Muggeridge,  25  Taunton,  36;  Doty  v.  Wilson,  14  Johnston, 
378;  Willing  v.  Peters,  12  S.  &  R.  177.  The  doctrine  seems  to  have 
originated'  with  Lord  Mansfield,  who  was  not  iuclined  to  pause  for  the 
want  of  a  consideration,  when  the  case  was  clear  in  other  respects. 
"  If,"  said  he,  in  Hawkes  v.  Saunders,  "  a  party  is  under  a  moral  obli- 
gation which  no  court  of  law  or  equity  can  enforce,  the  honesty  and 
rectitude  of  the  thing  are  a  consideration."     This  dictum  which  was 
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not  necessary  to  the  determination  of  the  case  in  hand,  where  the  ante- 
cedent obligation  might  have  been  enforced  b}'  a  bill  in  equitj',  past 
into  the  current  of  decision  and  was  generallj  accepted  as  law.  Trum- 
bull V.  Tilton,  1  Foster,  128;  Cunningham  v.  Gavin,  10  Barr,  366,  368; 
Greeves  v.  IIcAUisfer,  2  Binney,  591  ;  Montgomery  v.  Lampton,  3  Met- 
calf,  Ky.  519;  Stewart  v.  Eden,  2  Caines,  150;  Doty  v.  Wilson,  14 
Johnson,  318;  Bentlvy  v.  Horse,  lb.  468 ;  Glass  v.  Beach,  5  Vermont,  475. 
In  Hemphill  v.  3IcGlinans,  12  Harris,  367,  it  was  declared  to  be  a 
familiar  rule  that  an  existing  moral  duty  not  enforceable  by  law  is  a 
sufficient  consideration  for  an  express  promise  ;  and  in  Cunningham 
V.  Gavin,  Bell,  J.,  said  that  a  benefit  derived  from  the  unsolicited  ser- 
vices of  another,  creates  a  moral  obligation  of  sufHcient  potency  to 
sustain  an  express  promise  to  make  compensation.  So  in  Greeves  v. 
JIoAUister,  2  Binnej^,  591,  the  plaintiff  and  defendant  were  bail  for  the 
same  person  although  in  different  suits,  and  the  court  held  that  the  act 
of  the  former  in  pursuing  and  arresting  the  principal  debtor  who  had 
made  his  escape,  was  a  sufficient  consideration  for  a  promise  by  the 
latter  to  bear  half  the  expense,  although  it  appeared  from  the  evidence 
that  the  plaintiff  had  acted  for  himself  in  making  the  arrest  without 
communicating  his  intention  to  the  defendant. 

The  doctrine  was  applied  under  a  great  variety  of  circumstances  on 
both  sides  of  the  Atlantic.  A  father  was  under  a  moral  obligation  to 
maintain  his  child,  and  ought  to  compensate  those  who  fulfilled  the 
duty  in  his  default.  Atkins  v.  Barnewall,  2  East,  505  ;  Cooper  v. 
Martin,  4  Id.  16.  The  sheriff  incurred  a  liability  through  the  escape 
of  the  defendant  in  an  execution,  it  was  the  duty  of  the  latter  to  in- 
demnify the  sheriff.  Doty  v.  Wilson,  14  Johiison,  318.  A  debtor  who 
received  a  release  in  full  in  consideration  of  a  partial  payment,  was 
morally  bound  to  pay  the  residue  of  the  debt  when  able.  Willing  v. 
Peters,  12  S.  &  R.  Ill ;  Trumbull  v.  Tilton,  1  Foster.  A  married 
woman  to  whom  money  was  advanced  to  meet  a  pressing  need,  ought  to 
refund  it  after  the  death  of  her  husband,  if  she  had  the  means.  Lee  v. 
Muggeridge,  5  Taunton,  36  ;  Vance  v.  Wells,  8  Ala.  399  ;  Hemphill  v. 
3IcClinans,  12  Harris,  361.  And  if  the  parties  who  were  under  obliga- 
tions of  this  or  a  like  kind  chose  to  ratify  them  by  an  express  promise, 
it  would  be  legally  binding,  and  might  be  made  the  foundation  of  a  re- 
covery in  damages. 

The  question  arose  in  Lee  v.  Muggeridge,  5  Taunton,  10,  on  a  promise 
by  a  widow  to  repay  money  which  had  been  advanced,  at  her  request, 
to  her  deceased  husband  during  his  life.  It  was  contended-  on  behalf 
of  the  defendant,  that,  as  the  contract  was  void  when  originally  made, 
it  could  not  be  a  consideration.  Mansfield,  C.  J.,  however,  said,  that 
where  a  person  is  bound  morally  and  conscientiously  to  pay  a  debt,  a 
subsequent  promise  will  give  a  right  of  action.     There  could  be  no 
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Stronger  moral  obligation  tlian  that  set  fortli  on  tlie  record.  Tlie  case 
was  not  legally  distinguishable  from  that  of  Barnes  v.  Hedley,  2 
Taunton,  184,  -where  it  had  been  held,  that  a  promise  to  repay  the 
amount  originally  advanced  under  a  contract  void  for  usury,  was  bind- 
ing on  the  debtor,  and  might  be  enforced  by  suit.  The  rule  for  a  new 
trial  was  accordingly  discharged. 

The  merit  of  correcting  this  fallacy,  seems  to  belong  to  the  writer 
of  the  learned  note  in  Wnnnall  v.  Adneij,  3  Bos.  &  Pul.  247,  249.  It 
was  there  shown  that  the  cases  where  a  part  consideration  had  been 
upheld  on  tlie  ground  of  moral  obligation,  really  hung  on  a  very 
different  principle.  They  were  all  cases  of  a  precedent  consideration 
which  would  have  given  rise  to  an  implied  promise,  but  for  the  interven- 
tion of  some  positive  rule  of  law,  which  might  be  waived  by  the 
party  for  whose  benefit  it  was  introducd.  An  express  promise  miglit 
revive  a  good  or  valuable  consideration,  which  had  been  barred  by  a 
statute  or  the  lapse  of  time,  but  it  would  not  give  validity  to  a  moral 
obligation  when  there  was  no  consideration  from  which  an  obliga- 
tion could  legally  arise.  This  view  was  adopted  in  Mills  v.  Wymaa, 
3  Pick.  20T.  It  appeared  at  the  trial,  that  the  defendant's  son  was  ill 
and  in  distress  away  from  home,  and  had  been  relieved  by  the  plaintiff, 
who  procured  a  nurse  and  phj'sician,  and  supplied  his  wants  until  he 
grew  well,  and  the  defendant  subsequently  wrote  a  letter  to  the  plain- 
tiff, promising  to  repay  the  expense  which  the  latter  had  incurred. 

The  judgment  was  pronounced  by  Shaw,  0.  J.,  in  the  following 
language.  "  It  is  said,  a  moral  obligation  is  a  sufficient  considera- 
tion to  support  an  express  promise  ;  and  some  .authorities  laj'  down 
this  rule  broadly  ;  but  upon  examination  of  the  cases,  we  are  satisfied 
that  the  universality  of  the  rule  cannot  be  supported,  and  that  there 
must  have  been  some  pre-existing  obligation,  which  has  become  inopera- 
tive by  positive  law,  to  form  a  basis  for  an  effective  promise.  The 
cases  of  debts  barred  by  the  statute  of  limitations,  of  debts  incurred 
by  infants,  of  debts  of  bankrupts,  are  generally  put  for  illustration  of 
the  rule.  Express  promises  founded  on  such  pre-existing  equitable 
obligations  may  be  enforced  ;  there  is  a  good  consideration  for  them  ; 
they  merely  remove  an  impediment  created  by  law  to  the  recovery  of 
debts  honestly  due,  but  which  public  policy  protects  the  debtor  from 
being  compelled  to  pay.  In  all  these  cases,  there  was  originally  a 
quid  pro  quo  ;  and  according  to  the  principles  of  natural  justice,  the 
party  receiving  ought  to  pay  ;  but  the  Legislature  has  said  he  shall  not 
be  coerced;  then  comes  the  promise  to  pay  the  debt  that  is  barred,  the 
promise  of  the  man  to  pay  the  debt  of  the  infant,  of  the  discharged 
bankrupt  to  restore  to  his  creditor  what  by  the  law  he  had  lost.  In 
all  these  cases  there  is  a  moral  obligation  founded  upon  an  antecedent 
valuable  consideration.     The  promises,  therefore,  have  a  sound  legal 
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basis.  They  are  not  promises  to  pay  something  for  nothing ;  not 
naked  facts  ;  but  the  vohmtary  revival  or  creation  of  obligation  which 
before  existed  in  natural  law,  but  which  had  been  dispensed  with,  not 
for  the  benefit  of  the  party  obliged  solely,  but  principally  for  the  public 
convenience.  If  moral  obligation,  in  its  fullest  sense,  is  a  good  sub- 
stratum for  an  express  promise,  it  is  not  easy  to  perceive  why  it  is  not 
equally  good  to  support  an  implied  promise.  What  a  man  ouglit  to 
do,  generally  he  ought  to  be  made  to  do,  whether  he  promise  or  refuse. 
But  the  law  of  society  has  left  most  of  such  obligations  to  the  interior 
forum,  as  the  tribunal  of  conscience  has  been  aptly  called.  Is  there 
not  a  moral  obligation  upon  every  son  who  has  become  affluent  by 
means  of  the  education  and  advantages  bestowed  upon  him  by  his 
father,  to  relieve  that  father  from  pecuniary  embarrassment,  to  promote 
his  comfort  and  happiness,  and  even  to  share  with  him  his  riches,  if 
thereby  he  will  be  made  happy  ?  And  yet  such  a  son  may,  with 
impunity,  leave  such  a  father  in  any  degree  of  p;enury  above  that  which 
will  expose  the  community  in  which  he  dwells  to  the  danger  of  being 
ol)liged  to  preserve  him  from  absolute  want.  Is  not  a  wealthy  father 
nnder  strong  moral  o))ligation  to  advance  the  interest  of  an  obedient, 
well-disposed  son,  to  furnish  him  with  the  me.ans  of  acquiring  and 
maintaining  a  becoming  rank  in  life,  to  rescue  him  from  the  horrors  of 
deljt  incurred  by  misfortune  ?  Yet  the  law  will  uphold  him  in  any 
degree  of  parsimony  short  of  that  which  would  reduce  his  son  to  the 
necessity  of  seeking  public  charity. 

"  Without  doubt,  there  are  great  interests  of  society  which  justify 
withholding  the  coercive  arm  of  the  law  from  these  duties  of  imperfect 
obligation,  as  they  are  called  ;  imperfect,  not  because  they  are  less 
binding  upon  the  conscience  than  those  which  are  called  perfect, 
but  because  the  wisdom  of  the  social  law  does  not  impose  sanctions 
upon  them. 

"  A  deliberate  promise  in  writing,  made  freely  and  without  any 
mistake,  one  which  maj-  lead  the  party  to  whom  it  is  made  into  con- 
tracts and  expenses,  cannot  be  broken  without  a  violation  of  moral 
duty.  But  if  there  was  nothing  paid  or  promised  for  it,  the  law, 
perhaps  wisely,  leaves  the  execution  of  it  to  the  conscience  of  him  who 
makes  it.  It  is  onlj^  when  the  party  making  the  promise  gains  some- 
thino',  or  he  to  whom  it  is  made  loses  something,  that  the  law  gives  the 
promise  validity.  And  in  the  case  of  the  promise  of  the  adult  to  pay 
the  debt  of  the  infant,  of  the  debtor  discharged  by  the  statute  of  limita- 
tions or  bankruptcy,  the  principle  is  preserved  by  looking  back  to  the 
origin  of  the  transaction,  where  an  equivalent  is  to  be  found.  An 
exact  equivalent  is  not  required  by  the  law  ;  for  there  being  a  con- 
sideration, the  parties  are  left  to  estimate  its  value ;  though  here  the 
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courts  of  equity  will  step  in  to  relieve  from  gross  inadequacy  between 
the  consideration  and  the  promise. 

"  These  principles  are  deduced  from  the  general  current  of  decided 
cases  upon  the  subject,  as  well  as  from  the  known  maxims  of  the 
common  law.  The  general  position,  that  moral  obligation  is  a  suflfi- 
cient  consideration  for  an  express  promise,  is  to  be  limited  in  its 
application,  to  cases  where  at  some  time  or  other  a  valuable  considera- 
tion has  existed. 

"  A  legal  obligation  is  always  a  sufficient  consideration  to  support 
either  an  express  or  implied  promise  ;  such  as  an  infant's  debts  for 
necessaries,  or  a  father's  promise  to  pay  for  the  support  and  education 
of  his  minor  children.  But  when  the  child  shall  have  attained  to  man- 
hood, and  shall  have  become  his  own  agent  in  the  world's  business, 
the  debts  he  incurs,  whatever  may  be  their  nature,  create  no  obligation 
upon  the  father  ;  and  it  seems  to  follow  that  his  promise  founded  upon 
such  a  debt,  has  no  legal  binding  force." 

It  was  said  in  like  manner,  in  Hatchell  v.  Odom,  2  Dev.  &  Bat. 
SO'2,  that  if  a  dutj'  is  sufficiently  clear  and  definite  to  be  a  subject  of 
legal  cognizance,  it  will  be  enforced  through  the  fiction  of  an  implied 
promise,  if  it  is  not,  an  express  promise  will  not  bring  it  within  the 
reach  of  the  law.  This  is  the  only  practical  criterion,  because 
there  are  a  multitude  of  moral  obligations  which  must  be  left  to  the 
interior  forum,  as  being  too  refined  and  delicate  to  be  investigated 
judicially,  or  made  the  ground  of  a  recovery  in  damages. 

The  question  arose  not  long  afterwards  in  Eastwood  v.  Kenyan,  11 
A.  &  E.  438,  where  a  declaration  alleging  the  expenditure  of  money 
by  a  guardian  in  improving  the  estate  of  his  ward,  her  subsequent 
marriage  to  the  defendant,  through  which  he  was  benefited  to  the  full 
extent  of  the  money  so  laid  out,  and  a  promise  of  repayment  on  his 
part,  was  held  bad  after  verdict  as  not  showing  a  consideration. 

The  doctrine  of  Lue  v.  Muggeridge,  that  a  moral  obligation  will  sup- 
port a  promise,  was  condemned  by  Lord  Denman  as  having  no  place 
in  English  law;  and  he  pointedly  observed  that  if  it  were  true  every 
promise  would  be  legally  binding,  because  every  promise  carries  with 
it  a  moral  obligation. 

The  result  will  be  the  same  whether  the  alleged  obligation  is  to  make 
comijcnsation  for  a  service  or  repair  a  wrong ;  and  in  Beaumont  v. 
Beese,  8  Q.  B.  485,  the  court  held  that  the  defendant  was  not  bound 
by  a  promise  to  pay  a  sum  annually  for  the  support  of  a  woman  whom 
he  had  seduced. 

It  is  generally  held,  in  accordance  with  these  decisions,  that  to  render 
a  subsequent  promise  valid,  some  act  must  have  been  done  or  service 
rendered  on  the  faith  of  an  express  or  implied  request,  and  that  when 
this  element  is  wanting,  it  will  not  be  enough  to  show  that  the  de- 
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fendant  was  morally  bound  to  remunerate  the  plaintiff,  and  ratified 
tlie  obligation  by  an  express  promise.  Hornor  v.  Jloore,  8  Ohio,  X.  S. 
238;  Updike  v.  True,  2  Beaseley,  151;  Nightingale  v.  Barney,  4 
Greene,  Iowa,  106;  Faulv.  Stackhouse,  1  Wright,  302;  Geer  v.  Archer, 

2  Barb.  420,  424  ;  Deai'horn  v.  Bowman,  3  Metcalf,  155  ;  Wiggins  v. 
FiKezer,  6  Indiana,  252;  Eakin  v.  Fenton,  15  Id.  59;  Davidson  v. 
Davidson,  12  Iowa,  512. 

In  Dearborn  v.  Bowman,  iha  court  said,  that  it  is  now  well  settled,  if 
it  was  formerly  in  doubt,  that  a  past  service  is  not  a  consideration  even 
for  an  express  promise,  unless  it  was  performed  at  the  express  or  im- 
plied request  of  the  defendant,  or  in  pursuance  of  some  duty  or  liability 
resting  on  the  defendant,  and  from  which  be  was  relieved  or  exonerated 
1)3'  the  act  of  the  plaintiff.  See  Ingraham  y)  Gilbert,  20  Barb.  157  ; 
Thorn  v.  Deas,  4  Johns.  84  ;  Watkins  v.  Halalead,  2  Sand.  Sap.  C.  R. 
311  ;  Cook  V.  Bradley,  7  Conn.  57  ;  Loomis  v.  Newhall,  15  Pick.  159  ; 
Lodge  v.  Adams,  19  Id.  429;  Kinner.^Iy  v.  Morton,  8  Mo.  698;  Bales  v. 
Watson,  1  Sneed,  376  ;  Eilt  v.  Bobinson,  21  Ala.  106. 

In  like  manner  a  promise  by  a  child  to  maintain  an  aged  parent,  or 
hy  a  parent  to  compensate  the  care  and  services  that  have  been  be- 
stowed on  a  sick  or  helpless  child,  cannot  be  enforced  on  the  ground  of 
morals,  where  there  is  no  legal  liability  aside  from  the  promise.  Mills 
v.  Wyman,  7  Pick.  207  ;  Davidson  v.  Davidson,  12  Iowa,  512;  Cook  v. 
Bradley,  7  Conn.  107.  If  a  vendor  who  has  sold  without  warranty  is 
morallj'  bound  to  indemnify  the  purchaser  for  a  defect  which  frustrates 
the  object  for  which  he  bought,  the  duty  is  not  one  which  the  law  will 
enforce  even  when  fortified  by  an  express  promise.   Boscorla  v.  Thomas, 

3  Q.  B.  34 ;  Greer  v.  Archer,  2  Barb.  420  ;  Williams  v.  Hcdhaway, 
19  Pick.  387.  And  although  the  breach  of  a  promise  to  repay  a  bene- 
factor who  stands  in  need,  may  be  justly  condemned  as  a  mark  of 
ingratitude  and  bad  faith,  it  cannot  be  made  the  foundation  of  re- 
covery in  assumpsit.    Hornor  v.  Moore,  8  Oliio,  N.  S.  238. 

It  was  held  at  one  period  that  an  insolvent  debtor  who  has  been 
discharged  or  released  in  consideration  of  a  partial  payment,  is  under  a 
moral  obligation  that  will  uphold  a  subsequent  promise  to  pay  the  resi- 
due. Willing^.  Feters,  12  S.  &  R.  177  ;  TrumbuUv.  Tilton,  1  Foster,  128. 
But  these  cases  are  now  overruled  by  others  which  establish  that  when 
a  debt  is  extinguished  by  a  release  or  through  an  accord  and  satisfac- 
tion, it  ceases  to  exist  for  all  purposes,  and  cannot  be  made  the  basis 
of  a  contract.  Sneviley  v.  Bead,  9  Watts,  401 ;  Valentine  v.  Forfner, 
1  Metcalfe,  522 ;  Stafford  v.  Bacon,  1  Hill,  585  ;  Shepherd  v.  Rhodes,  7 
Rhode  Island,  470;  Warren  v.  Whitney,  24  Maine,  561;  Montgomery  \. 
Lampton,  8  Metcalf,  Ky.  519;  Wright  v.  Clarke,  34  Mississippi,  116. 
The  rule  applies  even  when  the  satisfaction  is  nominal  or  illusorv  by 
the  arrest  of  a  debtor  under  a  capias  ad  satisfaciendum^  from  which 
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he  is  discharged ;  Wright  v.  Clarke ;  or  the  note  of  a  third  person 
whicli  is  not  paid;  Sneviley  v.  Bead,  9  Watts,  401.  It  was  Indeed 
said  in  Trumbull  v.  TiUon,  that  whether  the  bar  arises  under  a  certifi- 
cate in  bankruptcy  or  a  release,  it  is  equally  within  the  control  of  the 
debtor,  and  may  be  waived  by  him,  but  there  is  an  obvious  distinction 
between  the  extinguishment  of  a  debt  voluntarily  and  by  the  act  of 
the  law.  Shejjherd  v.  Bhodes,  1  Rhode  Island,  410 ;  Moyitgomenj  v. 
Lampton. 

The  rule  that  a  past  transaction  will  not  sustain  any  promise  which 
the  law  would  not  imply,  cannot  be  evaded  by  the  introduction  of  a 
nominal  consideration,  or  of  a  consideration  which  is  inadequate  to  the 
promise.  Shei:)herd  v.  Rhodes,  Y  Rhode  Island,  410 ;  Schnell  v.  Schnell,  11 
Ind.  29.  In  Shepherd  v.  Rhodes  a  declaration  averring  that  the  plaintiff 
had  released  the  defendant  who  was  then  insolvent,  and  agreed  to  look 
solely  to  his  assignee,  and  that  the  defendant  subsequently,  in  considera- 
tion thereof,  and  of  one  dollar,  promised  to  pa}'  the  debt,  was  accordingly 
held  bad  on  demurrer  as  not  disclosing  a  snfDcient  consideration  ;  and 
the  same  view  was  taken  in  Schnell  v.  Schnell,  of  a  promise  by  a 
husband  to  pay  a  legacy  left  by  his  wife,  in  consideration  of  one  cent,  of 
natural  love  and  affection,  and  of  the  services  which  she  had  rendered 
to  him  during  her  life. 

The  enumeration  of  the  instances  In  which  an  express  promise  will 
render  a  past  transaction  valid,  would  not  be  complete  without  adding, 
that  if  a  man  who  is  under  an  equitable  obligation  promises  to  fulfil  it, 
the  contract  may,  in  some  instances,  be  enforced  by  suit.  Grcrr  v. 
Archer,  2  Barb.  420  ;  Steivart  v.  Eden,  2  Caines,  150  ;  Hudson  v.  Giifchen, 
8  Jones,  485  ;  Latouche  v.  Latuuche,  3  H.  &  C.  516.  Accordingly,  if 
the  principal  debtor  promises  the  surety  to  discharge  the  debt  when 
due,  the  latter  may  sue  at  once  if  the  promise  is  not  fulfilled,  instead  of 
waiting,  as  he  otherwise  would  have  been  compelled  tq  do  until  he  had 
satisfied  the  obligation  out  of  his  own  funds,  and  then  bringing  an 
action  for  money  paid,  laid  out  and  expended.  Keller  v.  Rhoads,  3 
Wright,  513;  Steiaart  v.  Eden,  2  Caines,  150;  Smith  v.  Crocker,  21 
Pick.  241 ;  Haseltine  v.  Gill,  11  New  Hampshire,  390.  In  like  manner  an 
assignee  of  a  chose  in  action  who  receives  a  promise  of  paj-ment  from 
the  debtor,  may  enforce  it  by  a  suit  in  his  own  name,  because  the  promise 
operates  as  a  ratification  of  the  equitable  duty  resulting  from  the  assign- 
ment (ante,  145).  Crocker  v.  Whitney,  10  Mass.  316;  Promelian  v. 
Manger,  6  Harris,  169.  Equitable  in  this  sense  is  not,  however,  sj'n- 
onymous  with  just  or  equal,  and  denotes  the  existence  of  some  right 
or  obligation  which  a  chancellor  would  enforce  by  a  decree. 

We  have  seen  that  an  antecedent  debt  will  not  support  any  other 
promise  than  that  which  the  law  implies,  to  pay  the  debt  on  request,  or 
according  to  the  terms  of  the  original  agreement.   To  sustain  a  new  and 
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distinct  contract  on  such  a  basis,  tliere  must  consequently  be  sometliing 
more  tlian  tlie  existence  of  tlie  debt.  Rami  v.  Hughen,  7  Terra.  350  ; 
Barnet  v.  Temple,  4  Taunt.  1  IT  ;  Bex  v.  Adams,  9  Vermont,  233  ;  Russell 
V,  Buck,  11  Id.  166;  Phalon  v.  Stiles,  lb.  82;  Shirley  v.  Harris,  3 
McLean,  330;  Oilman  v.  Kibler,  5  Humph.  19  ;  Barker  v.  Bucklin,  2 
Denio,  45  ;  Jacksonv.  Jackson,  1  Alabama,  791.      In  Hopkias  v.  Logan, 

5  i\I.  &  W.  241,  a  declaration  alleging  that  the  defendant  was  in- 
debted to  the  ijlaintifif  on  an  account  stated  between  them,  and  in  con- 
sideration thereof  promised  to  pay  at  a  future  day,  was  accordingly 
held  bad  on  demurrer.  For  a  like  reason,  a  promise  to  paj^  one 
of  three  joint  creditors  his  proportion  of  the  amount  due,  is  not 
a  good  cause  of  action  (ante,  144)  ;  Vadakin  v.  Soper,  1  Aikins,  287  ; 
although  if  the  three  met  together  and  agreed  with  the  debtor 
that  each  of  them  should  have  his  share,  the  contract  would  no 
doubt  be  valid.  A  promise  by  the  debtor  to  pay  the  debt  to  a  third 
person,  or  by  a  third  person  to  pay  the  debt,  cannot  therefore  be 
enfcireed  in  the  absence  of  a  new  consideration.  Barnet  v.  Temple,  4 
Taunton,  117  ;  Rex  v.  Adams,  5  Yennont,  233  ;  Russell  v.  Buck,  11  Id. 
166  ;  Barker  v.  Bucklin,  2  Denio,  45  ;  Blunt  v.  Boyd,  3  Barb.  209  ;  irar- 
ren  v.  Batchelder,  15  New  Hampshire,  131  ;  Wilson  v.  Gowpland,  5  B. 

6  Aid.  228  ;  Blunt  v.  Boyd,  3  Barbour,  209  ;  Lewis  v.  Smith,  4  Florida, 
47;  Salmon  v.  Brown,  6  Blackford,  317.  This  is  true  even  when  the 
contract  is  put  in  the  form  of  a  promissory  note,  unless  there  is  an 
express  or  implied  agreement  by  the  creditor  to  forbear  until  the  in- 
strument matures  ;  Crofts  v.  Beale,  11  C.  B.  172  ;  Mecorney  v.  Stanley, 
8  CusMug,  85;  Bingham  v.  Kimball,  17  Indiana,  376;  Nelson  v.  Serle, 
4  M.  &  W.  175  ;  which  will,  however,  be  implied  if  the  instrument  is 
payable  at  a  future  day,  and  given  at  the  request  of  the  debtor  or  on  his 
behalf.  Baker  v.  Walker,  14  M.  &  W.  465  ;  Jenneson  v.  Stafford,  1 
Gushing,  168;  Popplewell  v.  Wilson,  1  Strange,  264;  Belshaw  v.  Bush, 
11  C.  B.  195.  See  Baillic  v.  Moore,  8  Q.  B.  489  ;  TI"a/,.,;oji  v.  Randcll,  20 
Wend.  201. 

A  consideration  may,  however  arise  from  a  precedent  debt,  through 
the  agreement  of  the  parties  to  vary  or  suspend  their  rights,  or  the 
intervention  of  some  positive  rule  of  law.  In  Lechmere  v.  Fletcher, 
1  Cr.  &  M.  623,  the  declaration  averred  that  the  defendant  and  one 
Fuljames  were  jointly  indebted  to  the  plaintiff  for  monej'  advanced  by 
him,  that  the  right  of  action  had  been  barred  by  the  statute  of  limita- 
tions, and  that  the  defendant  subsequently  promised  to  pay  his  propor- 
tion of  the  debt.  '  The  defendant  produced  the  record  of  a  former  suit, 
on  the  original  cause  of  action,  in  which  a  verdict  and  judgment  had 
been  entered  in  his  favor  on  the  general  issue,  and  on  a  plea  of  the 
statute  of  limitations,  and  against  Fuljames  on  the  general  issue  ;  and 
relied  on  this  and  the  alleged  insufficiency  of  the  declaration. 
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The  court  were  however,  of  opinion,  that  the  former  recovery  was 
not  for  the  same  cause  of  action,  and  that  as  the  defendant  could  not 
talvc  the  case  out  of  the  statute  against  Fnljames,  under  the  9th  Geo.  IV., 
chap.  14,  1  Smith's  Leading  Cases,  861,  6  Am.  ed.,  he  might  bind  himself 
by  a  several  promise.  In  this  instance  the  original  obligation- was  sus- 
pended by  the  statutory  bar,  and  the  case  does  not,  therefore,  conflict 
with  the  general  rule,  that  a  precedent  debt  is  not  a  consideration  for 
a  promise  differing  from  that  which  the  law  would  imply. 

It  is,  in  like  manner,  well  established,  under  the  decisions  in  New 
York,  Pennsylvania,  and  in  the  Supreme  Court  of  the  United  States, 
that  a  promise  by  one  of  several  co-contractors,  may  remove  the  bar  of 
the  statute  of  limitations  as  it  regards  him,  without  binding  the  others. 
1  Smith's  Leading  Cases,  6  Am.  ed.,  895  ;  Bell  v.  Morriaon,  1  Peters, 
3.51  ;  Palme?-  v.  Dodge,  i  Ohio,  K  S.  21  ;  Levy  v.  Cadet,  IT  S.  &  R. 
126  ;  The  Exeter  Bank  v.  Sullivan,  6  New.  Hampshire,  124  ;  Winchell 
v.  Eicks,  18  New  York,  559. 

In  like  manner  if  either  party  to  an  antecedent  debt  or  obligation, 
agrees  to  vary  his  existing  rights  in  consideration  of  something  done 
or  promised  on  the  other  side,  or  by  a  third  person,  the  contract  will 
be  valid.  The  discharge  of  one  demand  is  obviously  a  sufficient  cause 
for  the  creation  of  another,  as  where  A.  agrees  to  release  B.,  in  con- 
sideration of  an  assumption  of  the  debt  by  C.  Corbitt  v.  Cochran, 
3  Hill,  S.  C.  41  ;  Hopp  v.  Syvionds,  2  Chitty,  324  ;  Wihon  v.  Coup- 
land,  5  B.  &  Aid.  228  ;  Peate  v.  Dickens,  2  C.  M.  &  R.  228  ;  Stoddard 
V.  llix,  14  Conn.  12;  Clark  v.  Sigourney,  17  Id.  511;  Corbet  v. 
Cochran,  3  Hill,  S.  C.  R.  41  ;  Sinith  v.  Weed,  20  Wend.  184;  Thatcher 
V.  Dinsmore,  5  Mass.  29;  Foster  v.  Fuller,  6  Ind.  58;  Stebbins  v. 
Smith,  4  Pick.  97  ;  Weld  v.  Nichols,  17  Id.  538  ;  Saylor  v.  Mack,  4 
Blackford,  888. 

In  Corbet  v.  Cochran,  where  the  defendant  promised  to  pay  the  debt 
of  a  third  person,  in  consideration  that  the  latter  should  be  exonerated, 
and  the  plaintiff  thereupon  credited  the  original  debtor  in  full,  and 
charged  the  amount  in  his  books  to  the  defendant ;  the  court  held  that 
the  promise  was  binding,  and  might  be  enforced  in  an  action  of 
assumpsit.  So  the  plaintiff's  promise  to  give  a  third  person  credit  for 
£150,  on  an  antecedent  debt,  is  a  valuable  consideration  for  the 
defendant's  promise  to  give  the  plaintiff  a  promissory  note.  Peate  v. 
Dickens,  2  Cr.  M.  &  R.  421.  The  onus  is,  however,  under  the  circum- 
stances, on  the  plaintiff,  to  show  the  consideration,  which  will  not  be 
inferred  from  the  promise,  and  in  Caxon  v.  Chadley,  3  B.  &  C.  591,  a 
recovery  was  refused  in  a  case  nearly  akin  to  Corbet  v.  Cochran, 
because  the  evidence  did  not  show  with  sufficient  clearness,  that  the 
assumption  was  to  go  in  satisfaction  of  the  previous  demand.     See 
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Waggoner  v.  Gray's  Adnmiistrator,  2  Henning  &  Mumford,  COS  ;  Ford 
V.  Adama,  2  Barb.  349. 

The  suspension  of  an  antecedent  right,  although  for  a  limited  period, 
may  be  as  effectual  for  the  support  of  a  new  promise,  as  if  it  was 
extinguished.  Such  a  consideration  is  well  known  to  the  law  under 
the  title  of  forbearance,  as  both  good  and  valuable.  Goodman  v. 
Simonds,  20  Howard,  343,  3T0.  A  promise  by  the  debtor,  or  by  a  third 
person,  to  pay  the  debt  at  a  future  day,  if  the  creditor  will  wait  till 
then,  falls  within  this  principle  ;  Jenniaon  v.  Slefford,  1  Gushing,  168; 
i/f/,/..  s  V.  Hotchkiss,  23  Vermont,  231  ;  Piat  v.  Humphrey,  22  Conn.  317; 
Martin  v.  Black,  20  Ala.  309 ;  Tappan  v.  Campbell,  9  Yerger,  436  ; 
Marshall  v.  Birkinshaw,  1  New.  R.  172;  Payne  y.  Wilson,  7  B.  &  C. 
423 ;  Willetls  v.  Kennedy,  3  Bing.  5  ;  Lemaster  v.  Biirkhart,  2  Bibb. 
30  ;  Sage  v.  Wilcox,  6  Conn.  81 ;  Wheeler  v.  Slocumb,  16  Pick.  52  ; 
King  v.  Upton,  4  Maine,  589;  Watson  v.  Pandall,  20  Wend.  301; 
JElting  v.  Tanderlyn,  4  John.  231;  Allen -v.  Pryor,  3  Marsh.  C.  C.  148; 
Selvis  V.  Ely,  3  W.  &  S.  420  ;  Sidivell  v.  Evans,  1  Penua.  385  ;  Russell 
V.  Bahcorl.-,  2  Shepley,  138;  Colgin  v.  Ilenbj,  6  Leigh,  85  ;  Downing  v. 
Funk,  5  Rawle,  69  ;  Lowe  v.  Weatherly,  4  Dev.  &  Batt.  209  ;  and  so, 
where  the  statutes  against  usury  do  not  intervene,  does  a  promise 
to  pay  a  larger  sum  in  consideration  of  delay  in  enforcing  the  pay- 
ment of  a  smaller.  It  is  from  this  cause  that  contracts  for  the  pa}'- 
meut  of  interest  derive  their  validity,  whether  made  by  the  parties,  or 
implied  by  the  law.  And  while  a  promise  to  pay  an  antecedent  debt  at 
a  future  daj-,  is  prima  facie  a  nudum  piactum  ;  Hopkins  v.  Logan  (ante, 
204)  ;  it  will  be  valid  if  put  in  the  form  of  a  note  or  bill,  because  the  law 
implies  an  agreement  to  forbear  until  the  instrument  matures.  Baker 
V.  Walker,  14  M.  &  W.  465  ;  Walton  v.  Mascall,  13  Id.  452.  Forbear- 
ance to  proceed  against  the  debtor,  will,  moreover,  uphold  an  agreement 
by  a  third  person  to  be  answerable  as  guarantor.  Walton  v.  Mascall, 
13  M.  &  W.  452  ;  Wilders  v.  Stevens,  15  Id.  208  ;  Wheeler  v.  Slocumb, 
16  Pick.  52;  SiMs  v.  Ely,  3  W.  &  S.  420;  Watson  v.  Randall,  20 
Wend.  201  ;  Round  v.  Jones,  1  Douglass,  Michigan  R.  188;  Russell  v. 
Babcock,  2  Shepley,  128  ;  Johnson  v.   Wilmarth,  12  Metcalf,  416. 

If  the  consideration  moves  from  the  promisee,  and  is  a  detriment 
to  him,  it  need  not  be  adequate  in  A^alue  or  advantageous  to  the 
promisor.  Silvis  v.  Ely,  3  W.  &  S.  420,  428.  Accordingly,  a  declara- 
tion averring  that  in  consideration  that  the  plaintiff  would  receive  the 
promissorj'  note  of  two  persons,  and  therebj'  give  time  for  the  payment 
of  a  debt  due  by  one  of  them,  the  defendant  promised  to  pay  the  debt 
if  the  note  was  dishonored,  discloses  a  sufficient  cause  of  action. 
Walton  V.  Mascall. 

It  results  from  these  principles  that  if  A.  is  indebted  to  B.  and  B. 
to  C,  and  it  is  agreed  between  the  three  that  C.  shall  accept  A.  as  his 
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debtor,  instead  of  B.,  the  relinquishment  of  the  riglit  of  action  against 
B.,  will  support  the  contract.  For  as  C.  caa  no  longer,  under  these 
circumstances,  recover  against  B.,  his  only  remedy  lies  in  a  suit  on 
the  promise  made  by  A.  Tatlock  v.  Harris  3  Term  175  ;  Wilson 
V.  GoiipJcmd,  5  B.  &  Aid.  228  ;  Grove  v.  Sims,  5  Blackford,  498  ;  Heaton 
V.  Avgier,  1  New  Hampshire,  391  ;  Smoat  v.  Nye,  3  Indiana,  511  ; 
Hillard  v.  Porter,  18  Id.  503  ;  Marlin  v.  Mauer,  10  Richardson, 
311  ;  Cook  V.  Barnet,  15  Wisconsin,  596;  Weed  v.  Weed,  22  Conn. 
3C4  ;  Hodson  v.  Anderson,  3  B.  &  C.  842  ;  Lacy  v.  McNeile,  4  P.  &  R.  1  ; 
Beale  v.  Gaddick,  2  Hurlstone  &  Norman,  326. 

The  cases  of  Ward  v.  Evans,  2  Lord  Raymond,  298,  Maher  v. 
Massias,  2  Wm.  Blackstone,  1012 ;  and  Israel  v.  Douglass,  1  H.  Bl.  239  ; 
may  be  cited  as  instances  of  this  principle.  In  Ward  v.  Evans,  the 
defendant  was  indebted  to  Fellows  in  the  sum  of  £60,  and  it  was 
agreed  between  Fellows,  the  plaintiff  and  the  defendant,  that  this 
amount  should  be  paid  to  the  plaintiff  on  account  of  a  debt  due  by 
Fellows  to  him.  This  agreement  was  carried  into  effect  by  crediting 
the  defendant  with  £60,  on  a  note  from  him  to  Fellows,  and  giving 
the  note  of  a  third  person  for  £60  to  the  plaintiff.  The  maker  of  this 
note  proved  to  be  insolvent  and  the  plaintiff  sued  for  money  had  and 
received.  Lord  Holt  said  that  when  Fellows  directed  the  money  to  be 
paid  to  the  plaintiff,  and  the  defendant  had  credit  on  his  note,  it 
amounted  to  the  receipt  of  so  much  to  the  plaintiff's  use,  and  when  the 
note  which  the  plaintiff  took  proved  unavailable,  he  might  recover  on 
the  common  counts.  In  ilaher  v.  Massias,  a  draft  drawn  on  a  par- 
ticular fund  in  the  hands  of  the  defendant,  and  therefore  not  negotiable, 
was  accepted  by  him,  and  an  action  for  money  had  and  received 
brought  by  the  payee.  It  appeared  in  evidence  that  the  defendant 
was  indebted  to  the  drawer,  and^  the  plaintiff  had  judgment  apparently 
on  the  ground  that  the  acceptance  was  an  appropriation  of  the  debt  to 
the  use  of  the  plaintiff. 

In  Israel  v.  Douglass,  one  Delaval,  was  indebted  to  the  plaintiff  for 
money  lent,  and  requested  a  further  advance,  which  the  plaintiffs 
refused  to  make  without  security,  whereupon  Delaval  gave  them 
an  order  on  the  defendants  who  were  in  debt  to  him.  The 
defendants  objected  to  the  amount,  but  promised  to  pay  the  plaintiffs 
whatever  should  appear  to  be  due  on  a  settlement  of  their  account  with 
Delaval.  The  court  held  the  promise  binding  and  that  it  might  be 
enforced  through  an  action  for  money  had  and  received.  Gould,  J., 
said  if  my  debtor  tenders  me  money  and  I  give  it  back  and  tell  him  to 
pay  it  to  another,  he  in  effect  receives  it  for  the  use  of  that  other. 

Whether  these  decisions  went  on  the  ground  of  equitable  appropria- 
tion or  of  contract  in  the  legal  sense  of  the  term,  is  not  altogether  clear. 
In  Maber  v.  Massias  the  plaintiff  had  given  nothing  for  the  promise 
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■wliieh  he  sought  to  enforce.  It  would  hardl_y,  therefore,  be  followed  iu 
England  at  the  present  day.  A  promise  by  one  man  that  a  debt  due 
by  him  to  another  shall  be  paid  to  a  third,  may  be  viewed  as  the  transfer 
of  an  antecedent  right,  or  as  a  new  and  distinct  obligation  for  the  pay- 
ment of  a  sum  certain,  or  which  is  capable  of  being  reduced  to 
certainty.  In  the  latter  aspect  it  may  be  valid,  although  nothing 
was  due  by  the  promisor.  Gorbett  v.  Cochran,  3  Hill,  S.  C  41  ; 
Beale  v.  Gaddick,  2  Hurlstone  &  Norman,  326,  If  a  man  obtains 
credit  for  himself  or  for  a  third  person,  by  promising  to  pay  a  debt 
which  he  does  not  owe,  he  will  be  as  much  bound  as  if  the  debt  was 
due.  Beale  v.  Gculdick.  The  essential  requisite  is  that  the  plaintiff 
should  have  given  or  relinquished  something  valuable  on  the  faith  of 
the  promise.  A  new  and  valuable  consideration  moving  from  him  is  in- 
dispensabl3^  requisite  under  the  strict  rule  of  the  common  law,  and 
unless  this  appears,  the  contract  must  fail,  or  cannot  be  sustained  with- 
out the  aid  of  equity.  In  Wharton  v.  Walker,  4  B.  &  C.  163,  a  landlurd 
drew  an  order  on  his  tenant  in  favor  of  the  plaintiff,  to  whom  he  was  in- 
debted. The  order  was  transmitted  to  the  tenant  and  deducted  by  him 
in  settling  for  the  accruing  rent.  The  appropriation  was  therefore  com- 
plete as  between  the  drawer  and  drawee.  But  the  court  held  that  the 
plaintiff  could  not  enforce  it  as  a  contract,  because  it  did  not  appear 
that  he  had  agreed  to  relinquish  his  claim  against  the  landlord  and  look 
exclusively  to  the  tenant.  The  minds  of  the  parties  did  not  meet  in  a  sim- 
ultaneous agreement,  nor  was  the  plaintiff's  taking  the  draft  and  pre- 
senting it  for  ^oayment  a  consideration  moving  from  him.  The  point 
was  decided  the  same  way  in  Gochrany.  Green,  9  C.  B.,  N.  S.  448.  And 
when  the  question  arose  in  Warren  v.  Batchelder,  15  N.  H.  129,  16  Id. 
580,  Gilchrist,  J.,  said,  "that  all  the  best-considered  cases  recognize 
the  principle,  that  the  party  must  sue  who  furnishes  the  consideration, 
which  consideration  was  upon  the  facts  of  those  cases,  the  extinguish- 
ment of  the  plaintiffs  debt.  In  the  case  now  before  us  the  considera- 
tion did  not  move  from  the  plaintiff.  This  debt  was  not  extinguished, 
and  he  can  maintain  no  action.  We  do  not  mean  to  say  that  there 
must  have  been  an  express  agreement  by  the  plaintiff  to  accept  the  de- 
fendant as  his  debtor,  and  extinguish  his  original  debt,  but  such  an 
ao-reement  must  be  proved,  either  by  direct  evidence,  or  by  proof  of 
facts,  which  show  that  it  must  have  been  made." 

When,  however,  the  case  was  heard  subsequently  on  a  writ  of  error, 
the  court  held  that  it  was  not  necessary  that  the  plaintiff  should  be  a 
party  to  the  contract  when  originally  made.  If  a  debtor  and  creditor 
ao'reed  that  the  fund  should  go  in  payment  of  a  debt  due  to  a  third 
person,  the  latter  might  ratify  the  transaction  by  making  a  demand 
and  bringing  suit,  and  if  he  did  his  assent  would  be  as  available  as  if  it 
had  been  given  in  the  first  instance.     Such  a  demand  was  an  election 


VADAKIN    V.     SOPBE:     DEPEAU    V.     WADDINGTON.      209 

to  discharge  the  original  debtor  and  look  solely  to  the  defendant.  See 
Sanderson  v.  Lamberton,  6  Binney,  129.  There  was  consequently  a  val- 
uable consideration  moving  from  the  plaintiff  to  sustain  the  promise. 
A  demand  was,  however,  an  essential  prerequisite,  without  which  the 
suit  must  fail.  Butterfield  v.  Harlshorne,  1  N.  H.  345.  Whatever  may 
be  thought  on  this  point,  it  is  clear  that  if  a  creditor  agrees  to  take  a 
demand  against  a  third  person  in  satisfaction,  and  the  latter  assents 
subsequently  he  will  be  bound,  because  both  the  antecedent  debts  are 
under  these  circumstances  merged  in  the  npvv  obligation  as  a  necessary 
inference.    Lacy  v.  McNe.ile,  4  D.  &  R.  1. 

In  Esling  v.  Zantzinger,  1  Harris,  50,  the  case  was  in  all  respects 
similar  to  Wharton  v.  Walker,  except  that  the  tenant  accepted  the 
order  in  writing  when  presented,  and  the  court  held  that  this  constituted 
a  privity  of  contract  entitling  the  payee  to  sue,  although  the  order  had 
been  given  as  collateral  security  and  not  as  payment,  and  there  was 
consequently  no  extinguishment  of  the  antecedent  debt. 

In  Fairlie  v.  Benton,  8  B.  &  C.  395,  a  promise  bj'  one  man  to  pay  a 
debt  due  to  another,  to  a  third  person  to  whom  the  latter  was  indebted, 
was  held  to  be  invalid,  because  the  amount  due  by  the  promisor  was  not 
ascertained  at  the  date  of  the  agreement,  though  reduced  to  certainty 
subsequently  before  action  brought.  And  in  Wharton  v.  Walker,  Lit- 
tledale,  J.,  said  that  such  a  contract  must  be  speciall}'  declared  on,  and 
would  not  support  a  count  for  money  had  and  received.  An  unliqui- 
dated balance  may,  however,  obviously  be  transferred  with  the  consent 
of  the  debtor;  Beale  v.  Gaddick,  2  Hurlstone  &  Norman,  26;  Grove 
V.  Sims,  5  Blackford,  498  ;  because  that  which  can  be  made  certain  is 
sufficiently  definite ;  and  in  Lacy  v.  McNeile,  4  D.  &  R.  7,  assumpsit 
for  money  had  and  received  was  held  to  be  the  appropriate  remedy  in 
such  cases,  on  the  authoritj'  of  Israel  v.  Douglass. 

Agreeably  to  the  later  English  decisions,  an  agreement  to  applj'  a  debt 
due  to  A.  in  payment  of  a  debt  due  bj^  him  to  C.  is  invalid,  unless  A.  is 
discharged,  for  if  he  still  remains  liable  no  consideration  moves  from 
C,  or,  in  other  words,  nothing  is  lost  or  relinquished  b}'  him.  Cochran 
V.  Green,  9  C.  B.,  N.  S.  448;  Warren  v.  Batchelder,  15  N.  H.  131; 
Wharton  v.  Walker,  4  B.  &  0.  163  ;  Fairlie  v.  Denton,  8  Id.  395  ;  Blunt 
V,  Boyd,  3  Barb.  209  ;  Blymire  v.  Boistle,  6  Watts,  182. 

A  simpler  rule,  however,  prevails  in  the  American  courts,  under 
which  the  assignment  of  a  debt  followed  by  a  promise  to  the  assignee, 
will  create  a  legal  obligation  which  he  may  enforce  by  suit  (ante,  203)  ; 
Compton  V.  Jones,  4  Cowen,  131  ;  Crocker  v  Whitney,  10  Mass.  316  ; 
3Ioar  V.  Wright,  1  Vermont,  57  ;  Edson  v.  Fuller,  2  Foster,  183  ;  Perry 
V.  Harrington,  2  Metcalf,  368  ;  Cromelien  v.  Mauger,  5  Harris,  169  ; 
De  Barry  Y.  Patterson,  8  Wright,  546  ;  Landis  v.  Urie,  10  S.  &  R.  31Y, 
321  ;  Ernest  v.  Park,  4  Rawle,  452,  456 ;  Allis  v.  Jewell,  36  Vermont, 
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547;  Clark  v.  Thompson,  2  Rhode  Island,  146;  Moivry  v.  Tud,  13 
:\[ass.  281  ;  /o/(e.s  v.  Walion,  13  Id.  304;  Wihon  v.  Hill,  3  Metcalf,  6fi  ; 
(?"x.s  V.  Barker,  2-2  Yennont,  520  ;  Tihbetts  v.  Gcrr)>h,  5  Foster,  41  ; 
Thompson  v.  Emertj,  1  Id.  269;  Perry  v.  Hnrriiujfon,  2  ]\[etcalf,  368  ; 
Gibson  V.  Cooke,  20  Pick.  15  ;  Currier  v.  Hodgson,  3  Xew  Hamp.  82  ; 
/j'//.s.s  V.  PmIUds,  6  Vermont,  529  ;  Bucklin  v.  IFarf?,  1  Id.  195  ;  Hodges 
V.  Enshnan,  12  Id.  35S  ;  ,S'/(7e.s  v.  Farreii,  18  Id.  444;  iroi^  v.  Fisle,  2 
Fairfield,  385  ;  i\^or/-(,s  y.  i/o/Z,  18  Maine,  332  ;  Smith  v.  Berry,  lb.  122  ; 
CleatonY.  Chambliss,  6  Piandolph,  16;  Ashton  v.  Confer,  4  Hari'is  & 
Johnson,  251  ;  BargerY.  Collins,  1  Id.  213  ;  Compton  v.  Jones,  i  Cowen, 
13  ;  The  Mount  Olivet  Co.  v.  Shuberl,  2  Head.  116  ;  Ford  v.  Adams,  2 
Barb.  349;  Tiernnn  v.  Jackson,  5  Peters,  580.  For,  as  the  assignment 
of  a  chose  in  action  divests  tlie  riglit  of  the  assignor,  and  confers  it 
al)solntely  on  tlie  assignee,  if  the  debtor  ratifies  the  transaction  by 
an  express  promise,  he  will  be  boun<l  at  law  (ante,  203).  See  Wesbihy  v. 
Day,  2  Ellis  &  Bl.  605  ;  Wrlsh  v.  JRmderilJe,  1  Wheaton,  233  ;  Mo7'lon 
V.  Naylor,  1  Hill,  483.  "  If,''  said  Lovvry,  J.,  in  Cromelien  v.  Mauger, 
"  there  be  a  del3t  due  by  the  defendant,  which  has  been  assigned  to  the 
plaintiff,  and  in  consideration  of  that  debt  and  that  assignment,  the 
defendant  expressl}'  promises  to  pay  the  plaintiff,  the  latter  has  a  good 
cause  of  action."  This  is  entirely  cor  '  ..ent  with  the  nile  that  a 
promise  cannot  vary  an  antecedent  liabilit}',  because  the  promise  only 
operates  to  perfect  the  remedj',  bj'  enabling  the  assignee  to  sue  in 
his  own  name,  instead  of  being  obliged  to  proceed  iu  that  of  the 
assignor. 

The  question  arose  in  Crocker  v.  Whilney,  10  Mass.  316,  where  the 
court  gave  the  following  reasons  for  refusing  to  arrest  the  judgment  on 
a  declaration  alleging  an  assignment  of  a  debt,  followed  by  a  promise 
from  the  debtor  to  the  assignee.  "  If,  on  examining  the  declaration, 
aided  as  it  is  by  the  verdict,  we  can  find  a  legal  cause  of  action 
substantially  set  forth,  we  are  bound  to  render  judgment  upon  it  for 
the  plaintiffs.  We,  have,  aecordinglj-,  considered  the  facts  in  this  case 
as  showing  an  assignment  to  the  plaintilTs  by  Head,  and  the  other 
original  creditors  respectively,  of  so  much  of  this  money  in  the 
defendant's  hands ;  an  assent  thereto  by  the  defendant,  and  a  promise 
by  him  to  the  plaintiffs  to  pay  the  same  to  them  accordingly.  The 
general  principle  has  been  long  well  settled,  that  such  an  assignment, 
with  notice  to  the  defendant,  imposes  on  him  an  equitable  and  moral 
obligation  to  pay  the  money  to  the  assignee  ;  and  although  such  an 
obligation  is  not  sufficient  to  support  an  implied  assumpsit,  so  as  to 
enable  the  assignee  to  maintain  an  action  in  his  own  name,  j'et  it  is  a 
good  consideration  for  an  express  promise  to  that  effect.  It  is  no 
ol)jection  to  such  an  assignment,  that  it  is  of  an  unliquidated  balance 
of  account.     If  the  defendant  promises  to  pay  what  shall  appear  to  be 
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due  from  him,  he  is  liable  for  the  amount  ■when  ascertained.  Nor 
does  it  make  an}'  difforenee,  if,  instead  of  a  debt  now  due,  the  assign- 
ment is  of  money  which  is  expected  to  become  due  at  a  future  day  to 
the  assignor.  When  the  contingeucj'  happens  and  the  money  is  due,  the 
debtor  is  liable  for  the  amount,  on  the  promise  to  the  assignee."  A 
reassignment  will,  however,  defeat  such  a  contract,  by  removing  the 
basis  on  which  it  rests,  and  the  antecedent  obligation  will  then  reyive, 
and  ma}'  be  enforced  1)}'  suit.      Clark  v.  Parker,  i  Gushing,  361. 

The  assignment  need  not  be  formal,  or  in  express  terms,  it  is 
enough  that  the  intention  to  make  the  transfer  be  manifested  une- 
quivocally by  appropriate  words  or  acts.      Complon  v.  Joncfs,  4  Cowen, 

13  ;  Guernsey  v.  Gardner,  49  Maine,  167  ;  Hutchins  v.  Walts,  35  Ter- 
mont,  360  ;  3  Leading  Cases  in  Equity,  857,  3  Am.  ed.  In  Crocker 
V.  Whilney,  an  averment  that  the  defendant  was  indebted  to 
Head,  and  Head  to  the  plaintiff,  and  that  the  defendant,  at  the 
instance  and  request  of  Head,  promised  the  plaintiff  to  pay  him  the 
amount  due  to  Head,  was  accordingly  held  sufficient  after  verdict. 
Jackson,  J.,  said,  "another  question  is  whether  the  declaration  sets 
forth  a  sufficient  assignment  of  the  fund  in  the  defendant's  hands  to 
support  the  jjromise.  No  precise  form  is  requisite  for  this  purpose. 
A  written  order  from  the  creditor  directing  the  payment  of  the  debt  to 
a  third  person  is  confessedly  sufficient.  In  the  cases  cited  for  the 
plaintiff  the  order  was  in  writing,  but  there  is  no  reason  vi\\y  a  verbal 
agreement  should  not  be  equally  effectual.  If,  however,  a  written  order 
is  necessary,  the  court  are  bound  to  presume,  after  ^■erdict,  that  it 
was  so  proved.  The  plaintiff  aveiTcd  that  the  promise  of  the  defendant 
was  made  at  the  special  request  and  instance  of  the  creditor,  and  the 
jury  could  not  have  found  this  to  be  true  unless  it  was  established  by 
legal  evidence." 

It  is  well  settled,  in  accordance  with  this  decision,  that  all  that  is 
requisite  to  constitute  an  equitable  assignment  of  a  chose  in  action,  is 
a  request  or  order  from  the  creditor  for  the  payment  of  tlie  debt  to  a 
third  person,  based  on  a  sufficient  consideration  as  between  the  assignor 
and  assignee  ;  which  maj'  be  found  in  the  existence  of  a  precedent 
debt  which  the  transfer  is  designed  to  secure.  Guernsey  v.  Gardner, 
49  Maine,  167  ;  Cunningham  v.  Garvin,  10  Barr,  366  ;  Pope  v.  Harlly, 

14  California,  403 ;  Alexander  v.  Adams,  1  Strobhart,  47  ;  Walker  v. 
Ilauro,  18  JNIissouri,  561  ;  2  Leading  Cases  in  Equity,  part  2,  358,  3 
Am.  ed. ;  Hutchins  v.  Watts,  35  Vermont,  36. 

It  is  a  consequence  of  this  doctrine  that  the  acceptance  of  a  draft  or 
order  directing  the  payment  of  the  whole  or  any  portion  of  a  debt  to  a 
third  person,  will  create  a  valid  obligation  in  favor  of  the  payee  on 
which  a  recovery  may  be  had  against  the  debtor.  Jackman  v.  Bowker, 
4  Mctcalf,  235 ;  Bourne  v.  Cabot,  3  Id.  305 ;   Pope  v.  Heath,  14  Call- 
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fornia,  403;  Biirch  v.  Bill,  24  Texas,  156;  Etiling  v.  Zanizinger,  1 
Harris,  50;  Ward  v.  Evans,  2  Lord  Eaymoiid,  928  ;  Mater  y.  Maasias,  2 
"\Vm.  Bl.  10'12.  A  declaration  that  the  drawer  was  indebted  to  the 
payee,  and  the  defendant  to  the  drawer,  and  that  he,  in  consideration 
thereof  promised  to  pay  the  draft,  was  accordingly  held  sufficient  in 
Jackman  v.  Bowlcer  as  showing  an  equitable  assignment  ratified  by  a 
promise. 

Such  an  instrument  differs  from  a  bill  of  exchange  in  being  limited 
t>o  a  particular  fund,  and  effect  will  be  given  to  the  intention  of  the 
parties  which  is  to  transfer  the  debt  to  the  paj'ee.  Their  object  is  to 
bind  the  fund,  and  acceptance  will  not,  in  the  absence  of  fraud  and 
undue  concealment,  impose  a  personal  obligation  beyond  the  amount 
actually  due.  On  the  other  hand,  a  bill  drawn  generally  does  not 
operate  as  an  assignment  before  acceptance  ;  Welsh  v.  Mandeville,  6 
"Wharton,  286;  Phillips  v.  Stagg,  1  Edwards,  108;  Cowperthwait  v. 
Sheffield,  1  Sandf.  411,  3  Comstock,  243;  Harris  v.  Clark,  lb.  93; 
V.xdson  V.  The  Duke  of  Wellington,  1  Russell  &  Mylne,  602,  3  Leading 
Oases  in  Equity,  3  Am.  ed.  358  ;  and  when  the  acceptance  fails  from 
any  cause  as  such,  it  cannot  be  sustained  as  a  contract  without  some 
new  and  valid  consideration  moving  from  the  payee.  Po^^e  v,  -Luff,  5 
Hill,  413,  '7  Id.  bis. 

An  order  on  a  particular  fund  will  not,  however,  support  a  promise 
unless  it  is  so  drawn  as  to  pass  the  fund.  A  declaration  that  the  de- 
fendant was  indebted  to  one  J.  S.,  and  that  J.  S.  being  indebted  to  the 
jilaintiff,  gave  him  an  order  on  the  defendant  for  sixtj'  cords  of  wood, 
which  the  defendant  promised  to  deliver  for  and  on  account  of  the  debt 
due  bj'^  him  to  J.  S.,  was  accordinglj^  held  insufficient  in  Ford  v.  Adams, 
2  Barb.  349,  as  disclosing  an  intention  to  create  a  new,  and  not  to 
transfer  the  existing  obligation.  So,  an  ordei  drawn  b3'  a  creditor  of 
a  society  or  corporation  on  the  funds  in  the  hands  of  their  treasurer  or 
agent,  will  not  sustain  a  promise  by  the  latter  to  the  paj-ee,  because 
the  fund  belongs  to  the  principal  and  is  not  subject  to  the  control  of 
the  drawer  or  drawee.      Quin  v.  Han/ord,  1  Hill,  82. 

To  bring  the  case  within  the  scope  of  these  decisions,  the  equity  of 
the  plaintiff  must,  however,  be  sufficiently  complete  to  uphold  the 
promise.  When  the  legal  title  does  not  pass,  chancery  will  not  ordina- 
y'llj  interfere  to  sustain  a  transfer  which  is  not  based  upon  some  good 
or  valuable  consideration.  An  agreement  between  a  debtor  and  a 
creditor,  to  pay  the  debt  to  a  third  person  to  whom  the  creditor  was 
not  indebted,  would  probably  fail  on  this  ground,  even  if  the  person 
to  whom  the  payment  was  to  be  made  was  a  party  to  the  contract. 
For  as  the  latter  would,  under  these  circumstances,  be  a  mere  volun- 
teer, he  would  have  no  status  in  either  jurisdiction  (ante,  1*78).  An 
existing  debt  is,  however,  a  sufficient  consideration  for  any  transfer 
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that  may  be  made,  either  as  security  or  payment.  The  assignment  of 
a  demand  as  a  collateral  security  will  accordingly  confer  an  equitable 
right,  which  may,  under  the  decisions  in  the  United  States,  be  rendered 
legall}'  binding  by  an  express  promise  to  the  assignee. 

In  these  instances  the  transfer  was  perfected  bj'  a  promise  which 
bound  the  debtor  personally  to  the  assignee.  Whether  a  contract  be- 
tween a  debtor  and  a  creditor  to  pay  the  debt  to  a  third  person,  in 
consideration  of  a  release  from  the  creditor,  can  be  enforced  by  the 
person  to  whom  the  payment  is  to  be  made,  is  a  question  which  has 
been  elaborately  discussed,  but  is  not  altogether  clear.  The  better 
opinion  would  seem  to  be  that  it  cannot,  unless  he  is  a  party  to  the 
contract,  or  the  transaction  operates  as  an  assignment  of  the  debt,  and 
is  ratifled  by  a  promise  from  the  debtor.  Blunt  v.  Boyd,  o  Barb.  209  ; 
Bamsdale  v.  Horlon,  3  Barr,  330  ;  Wharton  v.  Walker,  4  B.  &  C.  1G3  i 
Goxon  V.  Ghadley,  3  Id.  591  ;  Mellen  v.  Whipple,  1  Gray,  31 T  ;  Butter- 
field  V.  Hartahorne,  1  N.  H.  345,  For  when  he  is  neither  a  contracting 
party  nor  the  owner  of  the  fund,  the  right  of  action  will  reside  in  the 
creditor,  as  the  person  from  whom  the  consideration  moves,  and  who 
will  be  injured  by  the  breach.  Blymire  v.  Boistle,  6  Watts,  182;  Morri- 
son V  Birkey,  lb.  349 ;  Hubbert  v.  Borden,  6  Warton,  YO,  94.  It  was 
indeed  suggested,  in  the  dissenting  opinion  of  Harris,  J.,  in  Blunt  v. 
Boyd,  on  the  authority  of  Israel  v,  Douglass,  1  H.  Bl.  239;  that  the 
transaction  may  be  construed  as  a  paj'ment  of  the  debt  to  the  credi- 
tor, and  a  repayment  by  him  to  the  use  of  the  third  person.  But  this 
interpretation  is  not  admissible,  unless  the  debtor  is  discharged  from  the 
original  obligation  ;  and  the  judgment  of  the  court  was  in  favor  of  the 
defendant.  A  promise  to  pay  B.  a  debt  due  to  A.,  and  the  receipt  of  money 
from  A.  for  the  use  of  B.,  are  two  such  different  things,  that  they  cannot 
properly  be  placed  in  the  same  category.  In  the  one  case,  there  is  no 
liability  to  A.,  the  obligation  of  the  bailee  is  exclusively  to  B.,  and  the 
transaction  might  be  effectual  as  a  gift  b}'  force  of  the  delivery  without 
the  aid  of  a  consideration.  In  the  other  he  is  not  a  party  to  the  con- 
sideration or  the  contract,  nor  does  he  acquire  an  equitable  right  or 
title  to  the  fund. 

The  point  was  criticall}'  considered  in  Blymire  v.  Boistle,  6  Watts, 
182  (ante,  181).  Sergeant,  J.,  said,  that  if  one  person  contracted  with 
another  to  pay  money  to  a  third,  and  the  latter  was  the  only  partj'  in- 
terested in  the  fulfilment  of  the  engagement,  he  might  enforce  it  by  suit. 
But  if  the  party  to  whom  the  promise  was  made  had  an  interest  that 
would  suffer  if  the  contract  was  not  performed,  he  was  obviously 
entitled  to  sue  for  his  own  protection.  Such  a  case  might  arise  where 
a  debtor  promised  to  pay  the  debt  to  a  third  person,  to  whom  the 
creditor  was  indebted.  If,  under  these  circumstances,  the  person  to 
whom  the  promise  was  made,  and  the  person  in  whose  favor  it  was  to 
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be  perfonned,  could  each  maintain  a  suit,  two  recoveries  might  be  had 
for  the  same  cause.  The  proper  remedy  was,  therefore,  in  equity,  which 
could  bring  all  the  parties  before  it,  and  so  mould  the  decree  as  to 
prevent  circuity  of  action.  But  as  this  could  not  be  done  by  a  court 
of  law,  the  remedy  would  be  confined  to  the  party  to  whom  the  debt 
Avas  originally  due. 

In  the  case  before  the  court,  the  defendant  below,  Blymire,  had 
promised  Gladstone,  to  whom  he  was  indebted,  to  apply  the  amount 
due  to  the  discharge  of  a  judgment  against  Gladstone,  which  had  been 
assigned  to  the  plaintiff  below,  Coistlc,  and  the  question  was  whether 
tlie  latter  could  enforce  the  contract  in  the  absence  of  proof  that  he 
bad  iiarticipated  in  It,  or  that  a  consideration  had  moved  from  him. 
It  was  clear  that  the  right  to  issue  execution  on  the  judgment  remained 
in  Boistle,  and  that  as  Gladstone  might  be  injured  in  this  way  if  the 
defendant  Blymire  failed  to  fulfil  his  promise,  he  had  a  rij^ht  of  action 
on  the  promise  against  the  defendant.  If,  therefore,  the  plaintiff  could 
also  maintain  an  action,  the  defendant  might  be  sued  twice  and  com- 
pelled to  pa3'  tlie  debt  to  two  different  persons.  The  equity  of  the 
case  was,  and  cliancery  would  decree,  that  it  should  be  paid  but  once, 
and  that  the  money  should  go  to  the  plaintiff  on  his  releasing  Glad- 
stone. At  law  each  party  must  sue  separately,  and  it  was  necessary 
to  determine  whether  the  right  of  action  lay  with  Boistle,  to  wliom  the 
money  was  to  be  paid,  or  with  Gladstone,  from  whom  the  consideration 
moved.  The  proper  course  obviouslj'  was  that  Boistle  should  proceed 
against  Gladstone  and  Gladstone  against  Blymire,  unless  one  suit 
could  be  brouglit  in  the  name  of  Gladstone  against  Blymire  for  the  use 
of  Boistle.  The  judgment  which  liad  been  entered  in  the  court  below 
in  favor  of  Boistle  must,  therefore,  be  reversed. 

This  argument  would  seem  to  lead  to  the  following  inferences  :  First, 
That  a  contract  between  a  debtor  and  a  creditor  for  the  pa^-ment  of 
the  debt  to  a  thinl  person,  confers  a  right  upon  the  latter  which  equity 
will  enforce.  Next,  Tliat  if  the  creditor  is  indebted  to  the  person  to 
whom  the  payment  is  to  be  made,  this  equity  cannot  be  enforced  at 
law,  because  the  creditor  will  then  have  an  interest  in  the  fulfilment  of 
the  promise  which  he  is  entitled  to  protect,  and  the  debtor  ought  not 
to  be  exposed  to  two  actions  for  the  same  cause.  Finally,  That  wdrere 
the  effect  of  the  transaction  is  to  merge  or  extinguish  the  antecedent 
obligation,  this  difficulty  will  be  obviated,  and  a  suit  mav  be  maintained 
by  the  person  beneficially  interested  in  the  performance  of  the  promise. 
These  propositions  must  be  taken  with  some  degree  of  qualification. 
Such  a  transaction  may  be  viewed  as  an  equitable  appropriation  or 
transfer  of  a  chose  in  action,  or  as  a  contract  at  common  law.  In 
either  aspect,  a  third  person  claiming  under  it,  must  show  some  con- 
sideration as  the  basis  of  his  right.     If  he  has  relinquished  nothino- 
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and  nothing  is  due  to  him,  ho  is,  as  we  have  already  seen,  a  mere  volun- 
teer. Hence,  if  it  be  true,  as  was  alleged  in  Blymire  v.  Boistle,  tliat 
when  A.  promises  that  a  debt  due  to  B.  shall  be  applied  in  payment 
of  a  debt  due  from  B.  to  C,  the  latter  obligation  is  a  reason  why  the 
contract  should  not  be  enforced  at  law,  it  is  also  an  element  without 
which  equity  will  not  enforce  tlie  contract. 

If,  therefore,  the  question  is  viewed  solely  as  one  of  common  law, 
we  may  easily  agree  that  0.  cannot  recover  without  showing  first 
that  a  debt  was  due  to  him  from  B. ;  and  next  that  B.  was  discharged 
and  0.  accepted  in  his  place. 

If  we  now  turn  to  the  doctrines  of  equity,  the  difficulty  will  in  a 
great  measure  disappear.  To  sustain  an  equitable  assignment  it  is 
uot  necessar}'  that  the  debt,  on  account  of  which  the  transfer  is  made, 
should  bo  satisfied,  it  is  enough  that  it  exists.  An  assignment  by  way 
of  collateral  security  is  as  valid  as  if  it  was  accepted  in  payment. 
The  legal  relations  of  tho  parties  are  not,  however,  varied  by  the 
transfer.  All  that  the  assignee  acquires  is  a  right  to  sue  in  the  name 
of  tho  assignor.  3  Leading  Oases  in  Equity,  379,  3  Ain.  ed.  He  cannot 
proceed  in  his  own  right  without  the  express  assent  of  the  debtor.  If, 
however,  the  latter  thinks  fit  to  enter  into  a  direct  engagement  to  the 
assignee,  it  will  be  legally  binding  and  may  be  enforced  by  suit.  It  is 
not  an  answer,  under  those  circumstances,  that  the  defendant  is  liable 
to  the  assignor,  and  may  be  compelled  to  pay  twice,  because  the  assign- 
ment and  promise  would  be  a  good  plea  in  bar  to  such  a  suit. 

Moreover,  and  this  seems  to  have  been  overlooked  in  Blymire  v. 
Boislle,  paj^ment  to  tho  assignee  of  a  chose  in  action  is  payment  to  the 
assignor,  either  before  or  after  the  demand  has  passed  into  judgment, 
so  that  if  there  may  be  two  recoveries  there  can  be  only  one  satisfaction. 

The  obstacle  to  a  recovery  in  Blymire  v.  Boistle  obviously,  therefore, 
was,  that  the  plaintiff  below,  Boistle,  was  not  a  party  to  the  contract, 
and  that  no  promise  was  at  any  time  made  to  him.  Esling  v.  Zant- 
zinrjer,  1  Harris,  50.  Conceding,  as  the  language  of  the  court  implies, 
that  tlie  transaction  operated  as  an  equitable  a.9signment,  it  still 
conferred  a  mere  equit3r  which  could  not  bo  enforced  at  law.  A 
subsequent  promise  to  Boistle  would  have  obviated  this  objection  by 
brino-ing  the  case  within  Crocker  v.  Whitney  and  Gompton  v.  Jones 
(ante,  145,  210). 

In  this  aspect  of  the  question,  a  contract  between  A.  B.  and  C,  that 
the  amount  due  by  A.  to  B.  shall  be  appropriated  to  the  payment  of  a 
debt  from  B.  to  C,  will  be  equally  binding,  whether  the  promise  of  A. 
is  taken  by  C.  in  satisfaction  or  merely  as  collateral  security.  For  as 
the  equity  of  C.  is  clear  in  either  case,  there  is  a  sufficient  basis  for  the  , 
promise  in  both.  The  chief  difference  is  that  the  recovery  must  be  limited 
in  the  latter  case  to  the  amount  actually  due  as  between  A.  and  B. 
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This  results  from  the  general  rule  that  when  a  transfer  is  made  as 
security  and  not  in  pa3rment,  the  assignee  will  stand  in  the  shoes  of 
the  assignor,  and  he  subject  to  any  defence  that  would  be  good  against 
him.     Petrie  v.  Glark,  11  S.  &  R.  STt. 

It  maj^,  accordingly,  be  regarded  as  well  settled  in  the  United  States, 
that  the  assignment  of  a  debt  as  collateral  security,  will  sustain  a 
promise  from  the  debtor  to  the  assignee.  Estling  v.  Zanizinger,  1  Har- 
ris, 50.  In  Crocker  Y.  Whitney,  10  Mass.  316,  the  declaration  was  held 
to  disclose  a  suflScient  consideration,  although  it  contained  nothing  to 
show  that  the  promise  had  been  accepted  in  satisfaction,  or  that  the 
original  demand  was  merged  in  the  new  course  of  action.  In  Keller  \. 
Bhoads,  3  Wright,  511,  an  agreement  between  a  principal,  a  surety  and 
the  defendant,  that  the  latter  should  collect  certain  moneys  due  to  the 
principal,  and  hold  them  for  the  indemnity  of  the  surety,  was  in  like 
manner  held  to  give  a  cause  of  action  which  the  latter  might  enforce,  on 
proof  that  the  principal  was  in  default.  Strong,  J.,  said  that  any  con- 
tract by  a  principal  tending  to  indemnify  the  surety,  had  a  sufficient 
basis  in  the  relation  between  the  parties,  and  the  equitable  obligation 
which  it  imposed.  If,  therefore,  a  principal  deposited  money  in  the 
hands  of  a  third  person  for  the  protection  of  the  surety,  there  was 
good  consideration  for  what  he  did,  and  the  receipt  of  the  money  was 
a  sufficient  consideration  for  a  promise  by  the  bailee  to  applj^  it  in  the 
way  prescribed. 

The  English  courts  however,  adhere  with  great  strictness  to  the 
rule,  that  a  promise  by  the  debtor  for  the  payment  of  the  debt 
to  a  third  person,  is  not  valid  unless  the  latter  is  a  party  to  the 
contract,  and  agrees  to  relinquish  some  claim  or  demand  against  the 
creditor  (ante,'208).      Cochran  v.  Green,  9  C.  B.,  K  S.  448. 

In  Cochran  v.  Green,  the  defendant  pleaded  that  before  the  com- 
mencement of  the  suit,  the  plaintiff  was  indebted  to  one  Smith  in  the 
sum  of  £.339,  and  that  the  defendant,  at  the  request  of  the  plaintiff, 
agreed  with  Smith  to  pay  him  the  said  sum,  and  Smith  agreed  to 
accept  the  defendant  as  his  debtor  therefor  instead  of  the  plaintiff,  and 
that  the  defendant  was  still  liable  to  pay  the  same  to  the  said  Smith, 
whereby  the  plaintiff's  claim  to  recover  so  much  of  the  moneys  men- 
tioned in  the  declaration  was  barred.  It  was  conceded  at  the  argument, 
under  the  authority  of  Lilly  v.  Hays,  5  A.  &  E.  648,  that  if  a  man 
receives  a  sum  of  money  from  another,  for  the  use  of  a  third  person, 
who  is  informed  of  what  has  occurred,  and  ratifies  the  transaction,  all 
the  parties  will  be  bound,  and  the  person  for  whose  benefit  the  payment 
is  made,  may  maintain  assumpsit  for  money  had  and  received.  And  it 
was  contended  on  behalf  of  the  defendant,  that  the  case  is  substan- 
tially the  same,  when  a  creditor  agrees  to  forego  his  claim  against  the 
debtor,  in  consideration  of  a  promise  by  the  latter  to  pay  the  debt  to 
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a  third  person  to  whom  the  creditor  is  indebted,  and  who  subsequently 
accepts  the  promise  in  lieu  of  the  original  demand.  Erie,  C.  J.,  said, 
that  the  utmost  the  plea  amounted  to  was,  that  the  liability  of  the 
defendant  was  accepted  by  Smith  as  a  collateral  security.  It  was  a 
well  known  rule  that  if  three  persons  stood  in  the  relation  in  which  the 
plaintiff,  the  defendant,  and  Smith  were  described  as  standing  in  the 
plea,  and  the  three  agreed  that  the  plaintilf  should  be  discharged  of  the 
debt  due  from  him  to  Smith,  and  that  the  defendant's  liability  to  the 
plaintiff  should  be  transferred  to  Smith,  the  agreement  might  be  pleaded 
by  the  defendant  as  a  discharge  of  the  debt  due  by  him  to  the  plaintiff. 
Short  of  this,  there  would  not  be  any  valid  defence.  There  was  nothing 
on  the  face  of  the  plea  to  preclude  Smith  from  suing  the  plaintiff'. 
He  did  not  discharge  the  plaintiff,  by  accepting  the  defendant's  promise 
to  pay  the  debt  as  collateral  security. 

On  the  other  hand  in  Warren  v.  Batchelder,  16  New  Harapsbii-e, 
580,  the  court,  held  in  direct  opposition  to  Cochran  v.  Green,  and  Bly- 
mire  v.  Boistle  (ante,  181),  that  if  a  contract  between  a  debtor  and  a 
creditor,  for  the  payment  of  the  debt  to  a  third  person,  be  assented  to 
by  the  latter  subsequently,  he  need  not  participate  in  it  at  the  time, 
and  that  such  assent  will  be  sufficiently  evinced  by  a  demand  on  the 
debtor,  followed  by  the  institution  of  a  suit  to  enforce  the  contract. 
It  has  been  shown  above  that  such  an  election  is  not  necessarjr, 
unless  it  is  made  so  bj-  the  terms  of  the  contract,  and  that  the  transfer 
of  a  debt  as  collateral  security  will  uphold  a  contemporaneous  or  sub- 
sequent promise  to  the  assignee. 

The  dictum  of  Gould,  J.,  in  Israel  v.  Douglass,  implies  that  a  contract 
between  a  creditor  and  a  debtor,  to  appl^^  the  demand  to  the  payment 
of  the  debt  due  by  the  creditor  to  a  third  person,  may  be  enforced  by 
the  latter,  through  an  action  for  money  had  and  received.  Carroway 
V.  Cox,  1  Busbee,  173.  The  weight  of  authority  in  England  and  the 
United  States,  is,  however,  against  the  riglit  to  maintain  such  an  action, 
unless  the  transaction  operates  as  an  equitable  assignment,  or  the 
person  to  whom  the  paj'ment  is  to  be  made,  relinquishes  some  exist- 
ing right  on  the  faith  of  the  agreement.  Wharton  v.  Walker  ;  Cochran 
V.  Green;  Farley  v.  Denton,  8  B.  &  C.  395;  Ramsdale  v.  Horton, 
3  Barr,  330;  Blunt  v.  Boyd,  3  Barb.  209.  In  Blunt  v.  Boyd,  an 
account  was  settled .  between  a  debtor  and  creditor,  by  the  debtor's 
giving  a  note  for  part  of  the  debt,  and  promising  to  pay  the  residue  to 
a  third  person  to  whom  the  creditor  was  indebted.  The  court  held,  tliat 
as  the  plaintiff  was  not  a  party  to  the  contract,  and  no  consideration 
moved  from  him,  he  could  not  maintain  the  suit ;  and  the  same  point 
was  decided  in  Ramsdale  v.  Horton. 

It  has,  notwithstanding,  been  said,  that  if  A.  is  indebted  to  B.,  or  has 
money  in  his  hands  belonging  to  B.,  and  in  consideration  thereof  agrees 
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to  pay  the  whole,  or  a  portion  of  the  fund  to  C.  in  discharge  of  a  debt 
due  to  him  by  B.,  the  agreement  may  be  enforced  by  C.  Carnegie  v. 
Morri.-<,,n,2  ;\retcair,  381  ;  ILllon  y.  Whipple,  1  Gray,  SH,  322  ;  Xel- 
son  V.  Hardii,  1  Ind.  304,  368;  Warren  v.  Batchelder,  10  X.  H.  oSO  ; 
Marlin  v.  Maner,  10  Richardson,  271;  IJreirer  y.  Dyer,  1  Gushing; 
and  the  point  was  so  adjudged  in  Warren  v.  Batchelder,  and  in  Brev:er 
V.  Dyer  (ante,  175,  200). 

It  is,  as  we  have  seen,  established  in   some  of  the  State  tribunals, 
that  a  promise  to  pay  the  debt  of  another,  in  consideration  of  assets 
received  from  him,  may  be  enforced  by  the  creditor  ;   Curtis  v.  Morris, 
8  Pick.  2S0  (ante,  173)  ;  and  this  is  universally  conceded  when  money  is 
had  and  received  for  such  a  purpose.     A\'hether  an  agreement  between 
a  debtor  and  creditor,  to  appropriate  the  debt  to  the  use  of  atliird  per- 
son, is  equivalent  to  a  tender  to  the  creditor,  and  a  return  of  the  fund 
by  him,   is  a  point  about  which  tlie  authorities   are  diametricall}'  at 
variance.     See  Israel  v.  Douglass  ;  Wurren  v.  Batchelder  ;  Wharton  v. 
Walker  ;   Cochran  v.  Green  (ante).     One  olijection  to  this  inference  is, 
that  such  an  agreement  is  prima  facie  an   accord  unexecuted,  which 
does  not  vary  or  displace  tlie  existing  rights  on  either  side.     If  the 
original  creditor  can  sue  and  recover,  the  money  is  his,  and  not  that  of 
the  person  to  whom  he  has  directed  it  to  be  paid.     When,  however,  the 
creditor, gives  a  receipt  in  full,  in  consideration  of  a  partial  payment 
and  a  promise  to  pay  the  residue  to  a  third  person  to  whom  he  is  indebted, 
or  when  such  an  agreement  is  made  in  consideration  of  the  surrender 
of  the  note  or  otlier  security  held  for  the  debt,  the  antecedent  obliga- 
tion is  at  an  end,  and  if  the  person  to  whom  the  payment  is  to  be  made 
elects  to  ratify  the  contract,  he  may  well  maintain  assumpsit  for  money 
had  and  received  to  his  use.      Wai-ren  v.  Batchelder,  16  New  Hamp   580. 
This  would  seem  preferable  to  the  explanation  given  in  Warren  v. 
Batchelder,  that  the  plaintiff  had,  by  proceeding  on  the  new  promise, 
extinguished  his  antecedent  right.     It  may  be  added,  that  when  assets 
are  received  or  held  by  one  man,  subject  to  an  appropriation  to  the  debt 
of  another,  the  holder  is,  to  the  extent  of  the  fund,  a  principal,  and 
will  be  bound  as  such,  to  indemnify  the  debtor,  if  the  obligation  is  from 
any  cause  thrown  upon  him.     For  a  like  reason,  the  creditor  may  file  a 
bill  in  equity,  to  compel  the  execution  of  the  trust.     The  assumption 
of  the  debts  of  a  firm  by  a  partner,  in  consideration  of  a  transfer  of  the 
partnership  assets,  is  one  among  many  instances  of  a  principle  which 
applies  whenever  assets  are  taken  subject  to  a  debt.     See  notes  to 
The  United  States  v.   Howell  (post).      The  JEtna  Insurance  Company 
v.  Wires,   2  Williams,  93;    Crofts  v.  3IoU,  8  Barb.  305,  i  Comstock, 
G03. 

The  consideration  for  such  a  promise  need  not  be  the  extinguishment 
of  an  antecedent  right.     Any  act  done  or  engagement  made  on  the 
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faith  of  the  promise,  will  be  equally  effectnal.  If  a  chose  in  action  is 
purchased,  in  reliance  on  a  promise  by  the  assignor,  the  debtor,  or  a 
third  person,  that  it  shall  be  paid  when  due,  the  guarantor  will  be  bound 
whether  he  does  or  docs  not  participate  in  the  consideration.  Hodges 
V.  Eastman,  13  Vermont,  358  ;  Bellowa  v.  ]\lorse.,  t  New  Hampshire, 
549.  A  promise  to  pay  a  debt,  if  the  plaintiff  would  buy  it  from  the 
creditor  was  accordingly  held  binding  in  BeMows  v.  Horse  and  Warren 
V.  Wheeler,  8  Shepley,  484.  Such  transactions  are  manifestly  valid, 
as  between  the  immediate  parties  ;  and  in  Fenner  v.  Men  res,  2 
Wm.  Bl.  1269,  a  written  promise  by  the  obligor,  to  pay  the  bond  to  any 
one  to  whom  it  might  subsequently  be  assigned,  was  held  binding  in 
favor  of  a  third  person  who  gave  value  for  the  instrument,  in  reli- 
ance on  the  assurance  given  by  the  obligor.  The  same  principle 
was  applied  in  Watson  v.  McLaren,  19  Wend.  550  See  note  to  Law- 
rason  v.  Mason  (post). 

A  promise  to  pay  a  debt  to  a  third  person  to  whom  it  is  transferred 
in  pa^-ment,  is  prima  facie  limited  to  the  true  balance  when  as- 
certained or  adjusted,  but  if  the  debtor  promises  absolutely  to  pay  a 
sum  certain,  or  the  amou'nt  apparent  on  the  face  of  the  transaction, 
without  regard  to  what  is  really  due,  he  cannot  open  the  account  or 
go  behind  the  promise,  after  value  has  been  given  on  the  faith  of  it  by 
the  promisee.  Beale  v.  CaddicJc,  2  Hurlstone  &  Norman,  326,  336. 
So  far  is  this  carried,  that  a  false  affirmation  by  which  the  assignee 
is  deceived,  will  be  conclusive,  without  a  i)romise.  2  Smith's  Lead- 
ing Cases,  "750,  6  Am.  ed. 

A  promise  to  pay  the  precedent  debt  of  another  \s  prima  facie  invalid  ; 
Wheelan  Y.  Edwards,  29  Georgia,  315;  PJnpherY.  Kingsland,  25  Mis- 
souri, 66  ;  Cabot  v.  Haskins,  3  Pick.  83  ;  Williams  v.  Hathaway,  19  Id. 
38T  ;  Wentworth  v.  Weiitworth,  5  New  Hampshire,  510  ;  Lyon  v.  Alvord, 
18  Connecticut,  66;  Parker  v.  Pai^keri  Munford,  293;  Salmon  v.  Brom), 
6  Blackford,  34T  ;  Oilman  v.  Kibler,  5  Humphreys,  19  ;  P^isscU  v.  Buck, 
11  Vermont,  166  ;  Bixler  v.  Ream,  3  Penn.  R.  282  ;  The  Reading 
Railroad  v.  Johnston,  1  W.  &  S.  SlY;  even  when  it  is  given  by  a 
husband  for  a  debt  contracted  by  his  deceased  wife  before  marriage,  or 
by  an  administrator,  to  pay  a  debt  of  the  intestate  in  consideration 
of  assets;  Mitcheson  v.  Hewson,  t  Term,  348;  Rann  v.  Hughes,  lb. 
350,  note  ;  and  the  principle  applies,  although  the  contract  be  reduced  to 
writing,  and  duly  signed  within  the  provisions  of  the  Statute  of  Frauds. 
Bixler  v.  Ream,  2  Penna.  282 ;  Parker  v.  Garter,  2  Mumford,  273  ; 
Aldridge  v.  Turner,  1  Gill,  427  ;  Mallory  v.  Gillett,  21  New  York, 
412;  Sumwalt  v.  Ridgley,  20  Maryland,  107,  116.  The  burden  is 
on  the  plaintiff  to  show  a  consideration,  and  it  will  not  be  inferred 
from  the  most  formal  promise,  nor  from  the  acceptance  of  an  order 
drawn  on  a  particular  fund,  or  for  the  delivery  of  goods.     Davis  v. 
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BIcGrall,.,  10  BaiT,  lYO;  Qidn  v.  Hanford,  1  Hill,  82;  Pope  y.  Luff, 
5  Id.  513;  7  Id.  517;  Ware  v.  Adam.'i,  24  Maine,  177.  In  declarino; 
oil  such  a  promise,  the  consideration  must  be  set  forthwith  reasonable 
certainty  ;  Ware  v.  Adams,  24  Maine,  177  ;  and  if  it  is  not,  the  defen- 
dant maj'  move  in  arrest  of  judgment. 

'R'hen  a  precedent  debt  is  the  sole  consideration,  it  will  not  support 
a  bill  of  exchange  or  promissory  note.  Soicle.^  v.  Bowles,  10  Vermont, 
181,  Perrin  v.  Broadivdl,  3  Dana,  39G  ;  Ten  Eijre  v.  VanderpoeJ, 
8  Johns.  120;  Grafts  v.  Beale,  11  C.  B.  172;  Mecorney  v.  Stanley,  8 
Gushing,  8.5;  Nash  v.  Bussell,  5  Barb.  556  ;  Wyman  v.  Gray,  7  Harris, 
409;  Samiualtv.  Rid'gely,  20  Maryland,  107,  116;  Bingham  v.  Kimball, 
17  Indiana,  396;  Tousey  v.  Tarr,  19  Id.  212.  Under  these  circum- 
stances, however,  the  presumption  in  favor  of  a  consideration  attending 
on  such  instruments,  will  stand  until  it  is  disproved,  and  it  will  not  be 
enough  to  show  that  the  instrument  was  given  or  accepted  for  the  pre- 
cedent debt  of  a  third  person,  because  it  will  still  be  taken  for  gi'anted 
that  the  debt  was  suspended  or  extinguished,  or  that  a  consideration 
arose  in  some  other  form.  Popplewell  v.  Wilson,  1  Strange,  164  ; 
Mansjlehl  V.  Gorbin,  2  Gushing,  151  ;  Jennison  v.  Stafford,  1  Id.  168  ; 
Ghilds  V.  Morris,  2  Brod.  &  Bing.  460;  Ridoul  v.  Bristow,  1  Cr.  & 
J.  231  ;  Sowerby  v.  Butcher,  2  Cr.  &  M.  360  ;  Rood  v.  James,  1  Dong. 
Mich.  188;    WJdton  v.  Wilmarlh,  13  Metcalf,  422;    Wtlhinsv.  Stevens, 

15  JM.  &  W.  108.  A  note  executed  by  the  defendant  as  suret}^  with 
the  view  of  inducing  the  creditor  to  indulge  the  principal,  and  followed 
by  actual  forbearance,  was  accordingly  held  valid  in  Wheeler  v.  Slocumb, 

16  Pick.  52  ;  and  in  Poppleioell  v.  Wilson,  the  court  said,  that  a  note 
given  for  the  debt  of  a  third  person,  is  within  the  statute  of  Anne,  and 
in  every  way  as  negotiable  as  if  value  had  been  given  and  received. 
When  the  instrument  is  payable  at  a  future  day,  there  is  a  legal  impli- 
cation that  the  creditor  agreed  to  wait  until  then  ;  Walton  v.  Ihscall, 
13  M.  &  W.  152  ;  Baker  v.  Walker,  14  Id.  465  ;  and  when  it  is  not, 
there  may  still  be  a  presumption  that  the  defendant  is  in  funds  for  the 
paj^ment  of  the  debt.  See  Baker  v.  Walker;  Walt07i  y.  Mascall ;  The 
Commercial  Bank  of  Lake  Erie  v.  Horton,  1  Hill,  505  ;  The  Mechanics^ 
Bank  v.  Livingston,  33  Barb.  458. 

In  The  Bank  of  Lake  Erie  v.  Horton,  the  suit  was  brought  on  two 
bills  of  exchange,  drawn  on  the  defendants  and  accepted  by  them.  The 
acceptance  was  for  the  accommodation  of  the  drawers,  and  subsequent 
to  the  period  at  which  the  plaintiff  purchased  the  bills.  And  it  was 
contended,  that  inasmuch  as  the  plaintiffs  had  not  given  value  for  them 
on  the  faith  of  the  acceptance,  the  contract  failed  for  want  of  a  considera- 
tion. This  defence  was  obviously  untenable,  because  the  acceptance  of 
a  bill  which  is  still  running  to  maturity,  precludes  the  right  to  proceed 
ao'ainst   the   drawer,  which  would   accrue  upon  the  dishonor  of  the 
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instrument.  "The  bills,''  said  the  court  were  not  yet  accepted,  when 
the  plaintiffs  took  and  discounted  them.  This  raises  the  objection  that 
the  latter  discounted  the  bills  on  the  credit  of  the  drawers  and  endors- 
ers alone,  and  relieves  the  defendants  to  a  certain  extent  from  the 
doctrine  of  estoppel.  They  did  not  induce  the  plaintiffs  to  loan  money, 
by  previously  putting  their  names  on  paper ;  and  the  question  is, 
whether  there  be  any  other  principle  on  which  they  are  liable.  I  think 
there  clearly  is.  The  acceptance  of  a  bill  of  exchange,  to  secure  the 
debt  of  a  third  person,  is  more  than  a  mere  guaranty.  The  latter  must 
show  a  consideration  on  its  face.  The  acceptance  of  a  bill  imports  a 
consideration  ;  and  though  there  was  none  in  this  case,  as  between  the 
drawers  and  the  defendants,  j'Ct  it  was  not  enough  to  stop  with  show- 
ing that.  The  defendants  should,  at  least,  have  shown  besides,  that  the 
bills  were  suffered  to  lie  and  mature,  before  they  were  presented  for 
acceptance.  They  were  drawn  at  sixty  daj's  after  date,  and  discounted 
on  the  day  of  their  date,  and  by  acceptance  presently,  a  delay  to  collect 
of  the  drawers  would  necessarily  ensue.  Till  the  contrary  is  shown,  it 
must  be  intended  that  tiie  acceptance  was  with  a  view  to  such  forbear- 
ance, and  in  fact  worked  that  consequence.  This  leaves  the  case  open 
to  the  presumption,  that  the  acceptances  were  in  consideration  of  the 
forbearance.  It  is  not  enough  to  defeat  a  note  or  bill,  that  it  appear 
on  its  face  to  have  been  made  or  accepted  as  a  security  for  a  precedent 
debt  of  a  third  person.  (Popplewell  v.  Wilson,  1  Str.  264.)  It  will 
still  be  intended,  that  something  collateral  to  the  debt,  and  something 
adequate,  formed  the  consideration  ;  and  the  maker  or  acceptor  must 
negative  every  possible  intendment.  This  was  held  in  Ridout  v.  Bristow 
(1  Tyrw.  84,  1  Compt.  &  Jerv.  231,  S.  C. ;  stated  also  in  Chitt.  on  Bills, 
80,  a.  Am.  ed.  of  1839,  note  g).  The  subject  is  fully  considered  there 
in  the  point  of  view  now  mentioned.  It  is  not  to  be  disguised,  that  a 
naked  precedent  debt  of  auother,  is  not  per  se,  such  consideration  as 
will  not  sustain  a  promise  or  acceptance.  The  books  on  guaranties  all 
show  that  it  is  not,  as  well  as  the  treaties  on  promissory  notes  and  bills. 
Yet  nothing  is  more  common,  than  to  rely  on  the  note  of  A.,  taken  as 
securit}'  for  the  debt  of  B.  It  is  like  a  special  guaranty,  stating  value 
received,  which  words,  I  take  it,  cannot  be  contradicted  so  as  to  destroy 
the  guaranty.  (See  McCrea  v.  Purmont,  16  Wendell,  471,  4T2.) 
Accepting  a  bill,  or  making  a  note,  is  the  same  thing  in  legal  effect ; 
and  it  was  held  in  the  case  just  cited  from  the  Exchequer  Reports,  that 
the  words  "value  received,"  could  not  be  met  and  overcom.e  by  parol ; 
(vid.  also,  Woodhridge  v.  SiMoner,  3  Barn  &  Aid.  233;  1  Chit.  Rep.  661, 
S.  C.)  You  can  no  more  contradict  the  legal  effect  of  the  words  in  a 
note,  than  in  its  direct  expression.  {Thompson  v.  Ketcham,  8  John. 
189.)  Besides,  the  case  is,  I  think,  open  to  another  intendment. 
"When  a  man  borrows  money,  and  draws  on  his  friend,  who  accepts,  it 
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should  be  iiiteiicled,  that  the  acceptor  authorized  him,  ori^inallj',  to 
borrow  on  the  terms  that  he  would  accept,  which  is  equivalent  to  a 
request  of  the  loan  on  the  part  of  the  acceptor." 

In  like  manner,  a  sale  or  advance  on  the  faith  of  an  assurance  that 
a  third  person  will  be  answerable  for  the  debt,  may  sustain  a  subsequent 
guaranty  by  him,  because  tlie  effect  is  to  defeat  the  right  of  action 
wliich  would  arise  if  the  guaranty  were  withheld.  Beshon  v.  Dyer 
4  Allen,  128  ;  Pillans  v.  Van  Mierop,  3  Burrows,  1063;  Paul  v.  Slnck- 
house,  2  AV right,  302.  This  seems  to  be  the  true  explanation  ot  Pil- 
lans V.  Van  Jtlierop,  which  has  not  unfrequently  been  misunderstood. 
See  notes,  to  Jjawrason  v.  Mason  (post). 

When,  however,  it  distinct)}'  appears  from  the  tenor  of  the  instrument 
or  in  evidence,  that  the  holder  did  not  relinquish  or  forbear  anj'  existing 
right,  and  that  the  only  consideration  is  the  antecedent  debt  of  a  third 
person,  the  contract  is  invalid  (ante,  204).  A  note  given  by  a  widow  for 
the  debt  of  her  husband,  may  be  good  as  implying  a  promise  to  forbear 
proceeding  against -the  administrator  ;  Ridoutv.  JJi-isluw,  1  Cr.  &  J.  231 ; 
but  if  this  presumption  is  negatived  by  an  averment  that  no  letters  testa- 
mentary or  of  administration  have  been  taken  out,  the  suit  will  fail. 
6'er/e  v.  Wentworlh,  4  M.  &  ^V.  9,  105;  Jones  v.  Ashhurnham,  4  East. 
455.  And  when  issue  was  joined  on  a  plea  tliat  the  note  was  made  hy 
the  defendant  at  the  ;equeotof  the  plaintiff,  as  collateral  securit^•  for  a 
debt  of  £1,000,  due  by  one  John  Beck  to  the  plaintiff,  and  that  tlie  de- 
fendant was  not  at  the  time  of  making  tlie  note,  or  ever,  liable  to  pay 
the  said  debt,  or  to  give  the  note  as  collateral  security  for  the  same, 
and  that  there  never  was  an}-  value  or  consideration  for  the  note,  save 
as  aforesaid,  the  court  refused  to  set  aside  a  verdict  for  the  defend- 
ant, because  the  note  was  payable  on  demand,  and  negatived  ratlier 
than  implied  an  agreement  for  time.  (Jrofls  v.  Beale,  11  C.  B.  172. 
A  recital  that  the  instrument  was  given  for  value  received  is  not  an 
estoppel,  aud  the  defendant  may  still  show  that  it  was  for  an  antece- 
dent debt,  aud  without  consideration.  Wijman  v.  Gray,  1  Harris  & 
J.   409  ;   Siimwalt  v.  Ridgebj,  20  .Maryland,  107. 

The  decisions  which  have  been  cited,  establish  that  a  precedent  debt 
is  not  a  consideration  for  a  bill  or  note.  It  is  a  logical  inference  that 
the  transfer  of  such  an  instrument  as  collateral  security  will  not  defeat 
an  equity  arising  from  a  want  or  failure  of  consideration  as  between 
the  original  parties.  Such  at  least  should  be  the  result  agreeablj'  to 
the  general  rule,  that  an  assignee  who  gives  nothing  and  sustains  no 
detriment,  is  not  a  purchaser  for  value,  and  will  stand  in  the  same  posi- 
tion as  the  assignor.  There  is,  however,  a  wide  divergence  in  tlie  appli- 
cation of  the  principle  to  the  negotiation  of  bills,  and  the  authorities 
cannot  be  reduced  to  any  common  standard. 

It  is  generally  conceded  that  the  suspension  or  extinguishment  of  an 
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existing  obligation  is  a  valuable  consideration,  whether  the  question 
arises  on  the  execution  or  negotiation  of  a  note  or  bill ;  Goodman  v.  Hi- 
monds,  20  Howard,  343,  370  (ante,  206),  and  there  has  been  an  increas- 
ing tendency  to  regard  the  transfer  of  such  an  instrument  as  security 
for  an  antecedent  debt,  as  a  negotiation  for  value,  entitling  the  holder 
to  recover  notwithstanding  the  want  or  failure  of  consideration  as  be- 
tween the  original  parties. 

The  point  has  not  yet  arisen  in  England  in  a  shapefor  accurate  or  final 
determination.  In  Poirier  v.  Morris,  2  E.  &  Bl.  89,  Coates  &  Co.,  of  Lon- 
don, were  indebted  to  Hovey,  Williams  &  Co.,  who  purchased  a  bill  of  ex- 
change from  the  defendants,  on  Alexander  Dassier,  of  Paris,  and  remit- 
ted it  to  the  plaintiffs  on  account  of  a  debt  due  to  them  by  Hovey,  Wil- 
liams &  Co.,  who  were  a  firm  residing  and  engaged  in  trade  in  the 
United  States.  The  plaintiffs  acknowledged  the  receipt  of  the  bill,  and 
credited  !^ovey,  Williams  &  Co.  with  the  amount.  The  bill  was  pur- 
chased on  credit,  and  before  time  of  payment  arrived,  Coates  &  Co. 
failed,  and  the  defendants  thereupon  directed  the  drawee  not  to  paj'tbe 
bill.  It  was  contended  on  their  behalf  that  the  plaintitts  were  not 
holders  for  value.  An  antecedent  debt  was  a  consideration  for  a  bill  of 
exchange  only  when  there  was  an  agreement  to  suspend  the  right  of  ac- 
tion till  the  instrument  matured.  The  court  were,  however,  of  opinion 
with  the  plaintiffs.  Lord  Campbell  said  that  the  case  was  the  ordinary 
one  of  the  receipt  of  a  bill  as  security  for  an  antecedent  debt.  On  the 
other  hand,  Crompton,  J.,  observed  that  the  evidence  was  extremely 
strong  that  the  right  of  the  plaintiffs  to  sue  Hovey,  Williams  &  Co.  was 
suspended.  The  letter  written  bj'  them  showed  that  thej^  had  placed 
the  bill  to  the  credit  of  Hovey,  AVilliams  &  Co.,  and  this  was  the  pur- 
pose for  which  it  had  been  sent.  Under  these  circumstances,  a  jury 
would  have  no  difficulty  in  finding  that  the  bill  was  taken  for  ac- 
count of  the  debt.  It  made  no  difference  that  Hovey,  Williams  &  Co. 
had  subsequently  reimbursed  the  plaintiffs.  This  gave  them  an  equi- 
table right  to  the  bill,  but  did  not  divest  the  legal  title  on  xvhich  the 
suit  was  based.  This  decision  obviously  leaves  the  question  as  much 
at  large  as  it  was  before.  * 

If  we  now  turn  to  the  United  States,  we  shall  find  the  courts  of  the 
different  States  irreconcilably  at  variance.  To  give  rise  to  a  consider- 
arion  there  must  be  a  detriment  on  one  side  or  an  advantage  on  the 
other.  A  creditor  who  takes  a  note  or  bill  as  collateral  security,  parts 
with  nothing,  uor  does  any  definite  or  legally  appreciable  benefit  accrue 
to  the  debtor.  The  transaction  therefore  is  not  a  purchase  for  value. 
The  doctrine  was  derived  bjr  the  common  law  from  equity,  where  it  has 
been  long  and  well  established  that  a  purchase  will  not  defeat  antece- 
dent equities  unless  it  is  for  value  and  without  notice.  2  Leading  Cases 
in  Equity,  104,  3d  Am.  ed.    In  Bay  v    CoJdington,  5  Johnson's  Ch.  54, 
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the  complainant  filed  a  bill,  prajing  that  certain  notes  which  had  been 
endorsed  to  the  defendants  in  fraud  of  the  complainant,  might  be  sur- 
rendered. The  answer  denied  all  knowledge  of  the  fraud,  and  alleged 
that  the  notes  were  taken  as  a  guaranty  and  indemnity  for  the  liabili- 
ties which  they  had  incurred  for  the  endorsers,  and  were  afterwards 
compelled  to  paj'. 

The  chancellor  said  that  the  defendants  were  not  purchasers  for  a 
valuable  consideration  within  the  meaning  or  policy  of  tlie  law.  It 
was  the  credit  given  to  the  paper  and  the  consideration  bona  fide  paid 
on  receiving  it,  which  entitled  the  holder  on  the  grounds  of  com- 
mercial policy  to  protection,  even  in  cases  of  the  most  palpable 
fraud.  It  was  an  exception  to  the  general  rule  of  law  that  the  title  of 
the  bu3-er  could  not  rise  higher  than  that  of  the  vendor,  and  ought  not 
to  be  carried  beyond  the  necessity  in  which  it  arose.  This  decision  was 
aflirmed  by  the  Court  of  Appeals  and  is  still  closely  adhered  to  in  2\ew 
York.     Lawrence  v.  Clark,  36  New  York,  128. 

The  principle  was  accurately  stated  by  C.  J.  Gibson,  in  Petrie  v.  Clark, 
11   S.  &  R.  311,  in  the  following  terms:      "The  note  on  which  suit 
is  brought  was  endorsed  to  the  executors  in  blank,  for  goods  purchased 
from  them,  which  were  part  of  the  assets,  and  the  note  itself  was,  con- 
sequently, assets  in  their  hands.     The  executor  who  had  this  note  in 
possession  was  indebted  to  the  plaintiff,  on  his  own  promissory  note,  to 
nearly  the  same  amount;  and  after  his  note  had  become  due  made  an 
arrangement  with  the  plaintiff,  by  which  it  was  taken  up  and  a  new 
note  at  five  months  substituted  in  its  stead  ;  and  the  note  on  which  suit 
is  brought  was  handed  over  with  the  blank  endorsement  of  the  paj'ee, 
as  collateral  security  for  the  payment  of  this  debt,  the  other  executor 
being  no  party  to  the  transaction,  aud  the  plaintiff  being  entirely  ig- 
norant of  the  circumstances  under  wdiich  the  note  in  question  came  to 
the  hands  of  the  executor.     On  this  naked  statement  of  facts,  it  will  be 
seen  that  collusion  is  altogether  out  of  the  case,  and  that  the  question 
is,  whether  the  plaintiff  is  to  be  considered  as  a  holder  for  value.     If 
the  note  had  been   delivered  to  him   in   discharge  of  the  debt,  there 
would  be  no  difficulty  in  saying,  in  the  absence  of  collusion,  that  taking 
it  in  the  usual  course  of  business  as  an  equivalent  for  a  debt  which  is 
given  up,  would  be  a  purchase  of  it  for  valuable  consideration.     But, 
as  it  appears  on  the  bill  of  exceptions,  that  it  was  given  in  pledge  for 
securing  an  antecedent  debt  which  was  not  discharged,  but  suffered  to 
remain,  and  as  it  does  not  appear  that  monej'  was  advanced,  or  any  act 
done  that  would  in  law  be  a  present  consideration,  the  case  presented 
was  against  the  plaintiff.     The  evidence,  therefore,  jjrimffl/acte  made 
out  a  defence,  although  it  might,  I  apprehend,  have  still  been  shown 
on  the  other  side,  that  the  plaintiff  had  a  right  to  recover,  provided  he 
had  been  able  to  prove  that  time  was  given  in  consideration  of  obtain- 
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ing  the  note  in  question  as  security  for  the  debt,  and  that  in  couse- 
queuce  tlie  debt  was  lost.  The  giving  of  time  would  be  a  present  and 
a  valuable  consideration,  and  a  pledge  on  these  terms  would  be  the 
same  as  a  pledge  for  money  paid  down.  There  is  nothing  in  the  com- 
mercial nature  of  the  security  to  vary  the  nature  of  the  transaction. 
Where  the  holder  of  a  note  or  bill  does  not  give  value  for  it,  he  is  in 
privity  with  the  first  holder;  Collins  v.  Martin,  1  Bos.  &  P.  651. 
There  is  a  difference,  too,  between  a  note  regularly  negotiated,  which 
alwa3's  supposes  a  consideration,  and  a  note  placed,  like  the  present,  in 
the  hands  of  a  creditor  merel}'  as  a  security,  which,  in  this  respect, 
stands  exactly  as  it  would  if  it  were  a  bond;  that  is,  as  a  mere  pledge, 
subject  in  the  hands  of  tlie  holder  to  every  equity  that  could  be  set  up 
against  it  in  the  hands  of  the  person  from  whom  he  obtained  it.  Eob- 
erts  et  al.,  Executors  of  liorsman,  v.  Eden,  1  Bos.  &  P.  398.  In  this 
respect,  equity  and  the  commercial  law  perfectly  agree,  both  being 
founded  on  principles  of  reason  as  well  as  convenience.  The  question 
then  is,  whether  the  plaintiff  is  a  liolder  for  value  ;  and  as  the  case 
stands  on  the  bill  of  exceptions,  the  evidence  went  directly  to  prove 
that  he  was  not." 

This  case  was  followed  in  Kirlcpatrich  v.  Muirhead,  i  Harris,  117, 
where  Bell,  J.,  said  that  it  was  established  in  Pennsylvania  that  the  trans- 
fer of  mercantile  paper  as  collateral  security  for  a  pre-existing  debt,  did 
not  constitute  the  transferee  a  holder  for  valuable  consideration.  The 
case  was  different  where  there  was  a  new  and  distinct  consideration 
moving  between  the  parties  to  the  transfer,  such  as  giving  up  some 
other  available  securitj-,  releasing  another  party,  drawer,  or  endorser, 
or  conceding  further  time  for  payment.  But  the  mere  circumstance 
that  the  transfer  induced  delaj'  woidd  not  be  a  consideration  unless  it 
was  so  agreed.  Consideration,  like  every  other  part  of  the  contract, 
must  be  the  result  of  agreement;  it  must  appear  that  the  parties  were 
influenced  to  the  particular  action  by  something  of  value,  of  convenience, 
or  of  inconvenience,  recognized  Ijy  all  of  them  as  the  moving  cause. 
That  which  was  a  mere  fortuitous  result  flowing  accidently  from  an  ar- 
rangement could  not  be  a  legal  consideration. 

It  is  established  in  nianj-  of  the  State  tribunals,  in  accordance  with 
these  decisions,  that  to  place  the  holder  of  a  bill  or  note  bej'ond.  the 
reach  of  prior  equities,  something  must  have  been  done  or  relinquished 
on  his  part  that  would  have  been  a  valid  consideration  for  the  execu- 
tioli  of  the  instrument.  For  although  a  promissory  note  dilfers  from 
an  ordinary  contract  in  being  negotiable,  still  when  the  obligation  fails 
as  between  the  original  parties,  a  third  person  should  not  be  allowed 
to  recover  unless  he  has  changed  his  position  for  the  worse  on  the 
faith  of  the  note,  and  would  be  a  loser  if  it  were  not  enforced.  Tak- 
ing an  additional  or  collateral  security  for  a  pre-existing  debt,  conse- 
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qiieiitly,  does  not  render  the  creditor  a  holder  for  value  in  the  sense 
of  the  commercial  or  common  law.  McHriile  v.  The  FfirriirvK^  Jlcmk,  26 
Xcw  York,  2fi0  ;  Hcolr  v.  7;///s,  Hdl  &  Denio,  303;  Bramhall  v.  Jlrrtetf, 
31  .Alaine,  205;  Miif/e?-  v.  Sloirr,  38  Id.  lf;3;  The  Truxfers  v.  Hill,  12 
Iowa,  4r.2;  Farmiinjlon  v.  The  Bo-nk,  31  I5ar1i.  183;  The  'Traders' 
Bank  v.  Bradner,  43  Id.  Hl9,  393;  The  American  E.rrhnnge  Bnul:  v. 
Corlixa,  4B  Id.  10;  Fletcher  \.  Chaise.,  10  New  Ilampshiie,  38  ;  !^mith 
V.  Hall,  5  Bosworth.  319;  The  New  York  Co.  v.  De  Wolf,  3  Id.  8fi  ; 
Cook  V.  Holmefi,  5  Wiscon.sin,  107  ;  Smith  v.  Babcock,  2  Mood}'  & 
IVIinot,  24(1;  7i>/,r  v.  Adams,  9  Vermont,  213;  Pelrie  v.  (.'lark,  11  S.  & 
II.  377  ;  Kirkpalriek  v.  Minrhead,  4  Har.  117  ;  Bramhall  v.  Becked,  31 
Maine,  205;  Jlerlrond  v.  BarJ.maii,  3  lik.  150;  Williams  y.  Lillle,  11 
New  Hamp,  06  ;  Prentice  v.  Zaiie,  2  Grat.  3(;2  ;  T/ff  7:?flnA'  of  Alabama 
V.  /7a/f;,  6  Alabama,  03  ;  Andrews  v.  Jtk'Caij,  8  Id.  120;  Bay  v.  C'o(/- 
dinglov,  3  Johnson's  Cliancery,  54  ;  20  Johns.  037  ;  Sargevt  v.  Sargent, 
It  Vermont,  371  ;  Mez-riamv.  The  Granite  Bonk,  8  (iray,  254;  Lee 
V.  Smead,  1  Metcalf,  Ky.  628;  Alexander  v.  ^/Vifi  7:,'a?)/-,  2  Id.  530; 
Prentiss  v.  Graces,  33  Barb.  G21  ;  Thompson  v.  Poston,  1  Dnvall,  K,y. 
389;  Raddick  v.  i/of/d,  15  Iowa,  441;  Fletcher  v.  C'/io.vfl,  16  New 
Hamjisliire,  38  ;  7;'/ce  v.  ^a/«,  17  Id.  316;  Bya.n  x.  Chew,  13  Id,  589  ; 
Cookv.  Vandercook,  5  \\'isconsin,  106  ;  Jenkins  v.  Schaub,  14  Id.  1,  &c. 
The  consideration  need  not,  however,  consist  in  the  payinent  of  money 
or  monej-'s  worth;  if  the  taker  cedes  any  existing  ]'ight  or  agrees  to 
forbear  enforcing  his  remedies  and  give  time,  there  is  a  valuable  con- 
sideration in  the  legal  sense  of  the  term.  The  transfer  of  a  note  or 
bill  in  satisfaction  of  a  debt,  is  consequently  a  negotiation  for  value, 
because  the  creditor  gives  up  his  original  demand,  and  would  be  with- 
out remedy  if  he  could  not  enforce  the  obligation  which  has  been  given 
in  exchange.  Goodman  v.  Simonds,  20  Howard,  343,  371  ;  ]>ostn-ick  v. 
Dodge,  1  Douglass,  413  ;  Didhe.ite  v.  Porter,  13  Michigan,  533;  Brush 
V.  Seribner,  17  Conn.  388;  Homes  v.  Smyth,  10  ]\Faine,  177  ;  Hasi-all  v. 
Whitmore,  19  Id.  102;  Dudley  v.  Lilttefield,  21  Id.  418;  Norton  v. 
Waite,  20  Id  175  ;  Berlrand  v.  Beckman,  8  Ark.  150;  Varnum  v.  Bel- 
lamy, 4  McLean,  87;  W<ilker  v.  Geisse,  4  Whar.  252;  Passell  v.  Had- 
docl;,  3  Gilman,  233;  B'-ddickx.  Jones,  6  Ired.  307;  Breclen ridge  x. 
Moore,  3  B.  Mon.  629  ;  Pond  v.  Lochwood,  8  Ala  069  ;  Barney  v.  Enrle, 
13  Id.  106;  Bash  v.  Packard,  3  Harrington,  383  ;  Bond  v.  The  Central 
Bank,  2  Geo.  92  ;  Emanuel  v.  White,  38  jNIississippi,  56  ;  Carlisle  x. 
Wishart,  11  Ohio,  172;  B.oxboroiigh  v.  ]\[essick,  6  Ohio,  N.  S.  448,  452; 
Stauthers  v.  Kendall,  5  Wright,  214;  Tlt,e  Bank  v.  Covington,  5  Khode 
Island,  515,  520;  Dixon  v.  Jji.ron,  31  Vermont,  450;  Purchase  v.  Mat- 
tison,  3  Bosworth,  310  ;  Iresx.  The  Farmers'  Bank,  2  Allen,  236  ;  Stc'-ens 
V.  Camnbell,  13  A\'isconsin,  575;  Blanchard  v.  Stevens,  3  Gushing,  162. 
jllcCaskey  v.  Sherman,  2G  Conn.  605;  Gray  v.  Lee,  12  New  York,  551  ; 
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J]lii/e  V.  The  Springfield  Bank,  3  Sandford,  222  ;  The  New  York 
TIV/.s  V.  Smith,  4  Duer,  362;  Purchase  v.  Mallima,  3  Bosworth,  310; 
Brown  v.  Leavilt,  31  New  York,  113;  Sti^i-cnson  v.  Highland,  11  ]\lin- 
nesota,  198  ;  Con/ding  v.  Vail,  18  Illinois,  166  ;  Trij  v.  Blackstone,  lb. 
538. 

The  principle  is  the  same  when  a  note  or  bill  payable  at  a  future  day 
is  taken  as  conditional  pajnnent,  or  when  there  is  an  express  or  implied 
agreement  for  forbearance  in  any  other  form.  The  delaj  arising  from 
sncb  a  cause  may  be  immaterial,  or  may  result  in  the  loss  of  the  debt. 
And  as  the  law  has  no  measure  by  which  this  can  be  ascertained,  it 
regards  the  suspension  of  an  existing  right  albeit  for  a  single  day,  as  a 
sufficient  cause  for  the  discharge  of  a  surety,  or  a  new  promise.  JJepau 
V.  Waddiiujton  (ante,  161);  HnxJio rough,  v.  Jles.-<icl-,  6  Ohio,  N.  S.  448, 
454  ;  WaUajr  v.  Geisse,  4  Wharton,  'i5S;  Mijer^  v.  Tl';:://,s,  5  Hill,  4(53  ; 
BoaJiorough  v.  Me^'sick,  6  Ohio,  N.  S.  448,  454  ;  Fcllotr^  v.  Prejitis>i,  12 
Smedes  &  Marshall,  462  ;  The  Tnixtee^  v.  Hill,  12  Iowa,  4(;2  ;  Btiddick 
V.  Lln,/d,  15  Id.  441;  The  Washinglon  Bank  y.  Bnicer,  lb.  53;  Good- 
mo.n  V.  Simonds,  20  Howard,  343,  370;  The  Traders'  Bank  v.  Bradner, 
43  Barb.  3T9.  Giving  time  was  said  by  Ch.  J.  Gibson,  in  Telric.  v.  Clark, 
11  S.  &  R.  3YT,  388,  to  be  a  present  and  valuable  consideration,  and  a 
pledge  on  sucb  terms  the  same  as  a  pledge  for  moncj^  down  ;  and  this 
remark  was  cited  and  confirmed  by  Rogers  J.,  in  Dejiau  v.  Waddiiujlon, 
with  the  additional  observation  that  in  cases  of  tliis  description,  the 
existence  of  a  consideration  is  everything,  its  amount  or  adequacy 
nothing,  unless  it  is  a  merely'  colorable  consideration  (ante,  162). 

In  Jfcj-cer  v.  Lancaster,  5  Barr,  160,  the  suspension  of  the  equitable 
right  of  a  suretjr  to  compel  the  fulfilment  of  the  contract  by  the  prin- 
cii>al,  implied  in  taking  the  note  of  a  third  person  as  security,  was  held 
to  be  a  valuable  consideration  entitling  the  surety  to  enftjrce  the  instru- 
ment against  the  defendant,  bj'  whom  it  had  been  executed  without  con- 
sideration for  the  accommodation  of  the  principal.  The  agreement  to 
suspend  the  antecedent  debt  need  not  be  express,  and  may  lie  implied 
from  taking  a  bill  or  note  payable  at  a  future  da3' ;  Notes  to  O'rie  v.  Spen- 
cer (post)  ;  or  giving  ci'edit  for  the  amount  of  the  instrument  when  it  is 
transferred,  Foirier  v.  Morris,  2  E.  &  Bl.  80.  There  must,  however,  be 
ail  agreement  as  distinguished  from  mere  delay,  and  it  has  been  said 
that  a  creditor  will  not  become  a  holder  for  value  by  foibearing  to  sue  in 
reliance  on  the  goodness  of  the  securities  given  for  the  debt,  unless  he 
promised  to  forbear,  or  in  some  other  way  put  it  out  of  his  power  to 
proceed  without  a  breach  of  contract.  Fenouille  v.  Hamilton,  35  Ala. 
319;  Jk-Bridev.  The  Farmers'  Bank,  26  Iv.  Y.  450;  Kirkpalrick  v. 
Jlnirhcod,  4  Harris  117,  126;  Sidiuell  v.  Eeansl  Penna.  lU'p.  3S5  ;  ' 
Bealer  v.  Beam,  3  Id.  282  ;  Clarke  v.  Bussell,  3  Watts,  213  ;  Bex  v. 
Adams,  9  Vermont,  233;  Gilman  v.  Kibler,  5  Humph.   19;  JR-Glure  v. 
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McCliire,  1  Barr,  374.  This  results  from  the  well  established  princii)le 
that  an  act  ^Yill  not  be  a  consideration  imless  it  is  not  only  done  on  the 
faith  of  tlie  promise,  but  in  fnlfilraent  of  an  express  or  implied  condi- 
tion imposed  by  the  promisor.  Thorn  v.  l)t'as,  4  Johnson.  The  case, 
said  Balcom,  J.,  in  McBride  v.  The  Furmersi'  Bank,  "is  not  altered 
materially  b^'  a  long  course  of  dealing  between  parties  hy  which  the 
holder  of  the  note  has  been  in  the  habit  of  receiving  payment  of  bal- 
ances due  him  in  notes,  or  because  he  has  omitted  to  collect  a  balance 
due  him  by  reason  of  an  expectation  or  promise  of  paj'ment  of  it  in 
notes,  or  in  consequence  of  his  omission  to  collect  it  after  taking  such 
ii,  note  in  payment  of  it.  He  has  not  in  either  case  parted  with  or  paid 
aijy  present  valualile  consideration  for  the  note,  and  if  he  fails  to  collect 
it  or  hold  it,  he  is  in  no  worse  situation,  legally,  than  he  was  before  receiv- 
ing it.  He  has  only  been  disappointed  by  not  obtaining  payment  of  an 
antecedent  debt,  and  that  consideration  is  insufficient  to  prevent  the 
true  owner  of  the  note  from  claiming  the  same  or  its  avails,  or  the 
maker  or  endorser  from  setting  up  a  defence  to  it  existing  in  his  favor, 
as  against  the  payee  or  the  former  holder."  It  was  conceded  that  the 
case  of  the  I'janlc  of  the  Metropolis  v.  The  Neiv  England  Bank,  1  How- 
ard, 264  ;  6  Id.  212,  where  the  transfer  of  a  note  as  securitj^  for  a  general 
balance  of  accounts  had  been  held  to  render  the  creditor  a  holder  for 
value  was  directly  in  point,  but  the  court  adhered  to  the  decisions 
in  New  York,  as  presenting  the  true  rule  of  the  commercial  law. 

It  is,  however,  necessary  to  remember,  in  applying  these  principles, 
that  forbearance  in  pursuance  of  a  request  for  indulgence  is  a  valuable 
consideration,  although  the  creditor  did  not  bind  himself  to  give  time, 
and  may  consequently  sustain  the  negotiation  of  a  bill  or  note  (post). 

To  render  the  title  of  a  purchaser  valid  against  antecedent  equities, 
the  contract  must,  moreover,  not  only  be  made  but  executed  while  he 
is  still  ignorant  of  their  existence,  because  it  will  otherwise  be  his 
duty  not  to  proceed  further  with  a  transaction  which  cannot  be  con- 
summated without  injustice.  2  Leading  Cases  in  Equitj',  116,  3  Am. 
ed.  ;  Crandall  v.  Viclcery,  45  Barb.  156;  Huhhard^.  Ghapin,  2  Allen, 
328.  In  other  words,  the  validity  of  such  a  transfer  depends  upou 
what  took  place  before  the  assignee  had  notice  of  the  fraud,  and  if  he 
cannot  succeed  on  this  basis,  what  occurs  subsequentlj',  will  not  turn 
the  scale.  Payment  in  the  note  of  the  buyer  is  consequently  not  suffi- 
cient to  defeat  a  prior  equit}-,  unless  the  instrument  is  negotiated  and 
renders  the  maker  liable  to  a  third  person.  The  rule  is  irrespective  of 
the  nature  of  the  right  transferred,  and  was  applied  in  Crandall  v. 
Vickery,  to  the  endorsement  of  a  promissory  note,  in  consideration  of 
a  check,  which  still  remained  in  the  hands  of  the  payee. 

It  is  equally  well  settled  that  antecedent  equities  will  not  be  divested 
unless  the  transaction  is  so  far  consummated  before  notice,  as  to  vest 
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both  tlie  legal  and  equitable  right  in  the  assignee.  Atkinson  v.  Brooks, 
26  Vermont,  569.  This  results  from  the  general  principle,  that  as 
between  equal  rights  the  first  must  prevail,  unless  the  other  is  sustained 
by  the  legal  title.  To  render  an  endorsement  valid,  it  must  consequently 
be  inscribed  on  the  instrument  itself,  or  on  a  paper  appended  thereto, 
and  known  as  an  allonge;  Southard  v.  Porter,  43  IS'ew  Hampshire, 
379;  and  the  transfer  of  a  note  or  bill  by  a  separate  writing  or 
oral  agreement,  will  not  enable  the  assignee  to  sue  in  his  own  name, 
or  confer  any  better  right  than  tliat  held  by  the  assign<ir.  Russell  v. 
Scudder,  42  Barb.  31;  Franklin  v.  Twogood,  18  Iowa,  .515;  Oibson  v. 
Mmet,  1  H.  El.  569,  605  ;  Douglass  v.  Wilkinson,  6  Wend.  634,  639  ; 
Fulger  v.  Chase,  18  Pick.  63;  ScoU  v.  McDonough,  14  Louisiana,  309; 
Hopkirk  v.  Page,  2  Brockenborough,  20;  Taylor  v.  Binufij,  T  Mas- 
sachusetts, 479.  If  apt  words  are  used  the  form  is  immaterial,  and 
writing  the  name  of  the  payee  on  the  face  of  the  instrument  with  an 
intent  to  pass  the  title  may  be  as  effectual  as  if  it  were  duly  endorsed. 
Yarborough  v.  The  Bank  of  England,  16  East.  12;  Herring  v.  Wood- 
hull,  29  Illinois,  92. 

But  while  these  views  prevail  in  manj-  of  the  State  tribunals,  there  is 
a  large  and  increasing  array  of  autiiorities  in  favor  of  the  position,  that 
a  precedent  debt  is  a  valuable  consideration  for  the  transfer  of  a  note 
or  bill,  although  the  creditor  retains  all  his  existing  rights,  and  takes 
the  instrument  as  an  additional  means  of  security  or  payment.  The 
Bank  v.  Covington,  5  Rhode  Island,  515;  Cohh  v.  Doyle,  7  Id.  550; 
3IoUon  V.  Haictey,  1  Blatchf.  407  ;  Pugh  v.  Durfee,  lb.  412.  Allaire 
V.  Hartshorns,  1  Zabriskie,  665 ;  Gibson  v.  Conner,  3  Georgia  47 ; 
Meadow  v.  Bi?'d,  22  Id.  246  ;  Valette  v.  Mason,  1  Carter,  288  ;  Mc  Garty 
V.  Roots,  21  Howard,  432  ;  Gardner  v.  Gager,  1  Allen,  502 ;  Le  Breton 
V.  Pierce,  2  Id.  814;  The  Bridgeport  City  Bank  v.  Welch,  29  Conn. 
475  ;  The  Bank  v.  Chambers,  11  Eiehardson,  657  ;  Payne  v.  Bensley,  8 
California,  260  ;  Sailor  v.  Daniels,  37  Illinois,  331 ;  Van  Buslirk  v  Day, 
32,  Id  260.  This  exception  to  the  general  rule  seems  to  have  originated 
in  the  language  held  in  Swift  v.  Tyson,  16  Peters,  1  (ante,  vol.  Ist). 
The  point  actually  there  determined  is  entirely  consistent  with  the 
anterior  course  of  decision,  because  the  bill  in  suit  was  taken  in  pay- 
ment of  a  promissorj'  note  due  by  the  drawers,  and  there  was,  con- 
sequently, a  surrender  of  an  existing  right  on  the  part  of  the  plaintiff, 
constituting  a  consideration  under  any  just  view  of  the  law.  In  delivering 
judgment,  however,  Mr.  Justice  Story  declared  it  to  be  the  opinion  of 
the  court,  that  receiving  a  negotiable  instrument  as  payment  or  security 
for  an  antecedent  debt  is  not  only  in  the  usual  course  of  business,  but 
a  valuable  consideration,  because  the  creditor  may  thereby  be  induced 
to  prolong  the  credit,  or  refrain  from  taking  steps  to  enforce  his  rights. 
The  cases  of  Pillans  v.  Van  Mierop,  3  Burrows,  1664 ;  Bosanquet  v. 
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Dadman,  1  Starkie  1  ;  Ex  paiic  Jlhj.rJiam,  8  Yesey,  5:]1  ;  Hfiju-nnil  y. 
WaUiiii,  4  Binu'liam,  496;  J'.ravwh  v.  Jiohois,  1  Bing.  X.  C.  409;  and 
Percival  v.  Frinnp/on,  2  Cr,  M,  &  U.  180,  were  said  to  establish 
that  "a  bona  fide  holder,  talking  a  iicuotiable  note  in  payment  of  or  as 
security  for  a  [ire-existiug  del.it,  is  a  holder  for  a  valuable  consideration 
entitled  to  jirotction  against  all  the  equities  between  the  antecedent 
parties,"  and  Ciinlidc/c  v.  Pai/snii,  2  "Wheaton,  GG  ;  Tou-nsley  v.  Hinnrall, 
2  Peters,  110  ;  and  Bruah  v.  Hcribner,  11  Conn.  388,  wercalso  cited  and 
relied  on  as  directly  in  point.  Catron,  J.,  dissented  from  tliese  dicta, 
because  the  question  was  not  presented  l>v  the  bill  of  exceptions,  or 
essential  to  tlie  decision  of  tlie  cause,  and  should  not  be  determined  b}' 
anticipation  l)efoi'e  it  actually  arose.  It  does  not  appear  tliat  tlie  cases 
cited  b^y  Mr.  J.  Story,  warrant  the  inference  tliat  a  consideration  which 
is  conlessedly  insufficient  for  the  inception  of  a  contract,  will  sustain 
the  negotiation  of  one  already  in  existence,  and  may  on  the  contrary, 
l.te  referred  to  on  one  of  two  urouuds,  that  a  ci'edit  given  is  a  valuable 
consideration  for  a  pledge  of  credit  in  return,  or  that  such  a  considera- 
tion may  arise  from  the  suspension  or  extinguishment  of  an  existing 
right  (ante,  vol.  1,  notes  to  Swift  v.  T/jmiii). 

In  <'ii(ilid(je  \.  Paijaoii,  Wie  bill  was  taken  in  payment  of  an  ante- 
cedent debt,  and  the  same  remark  applies  to  Brusli  v.  Hcribner ;  while  in 
Tou-nxley  v.  HtiiinneraU  the  plaintiff'  snri'endered  an  antecedent  right, 
or  made  advances  on  the  faith  of  the  bill.  HeyiratKl  v.  Watson 
might  api)ear  to  be  in  point,  but  there  the  maker  owed  the  delit  for 
which  tlie  note  was  deposited  as  a  security  by  the  paj'ee.  If  A.  gives  B. 
a  note  for  his  share  of  a  debt  due  by  both,  B  maj'  appropriate  it  to  the 
payment  of  the  debt.  In  Ilramah  v.  Euheiis,  1  Bing.  K.  C.  4ii9,  the 
question  was  one  of  pleading,  whether  the  consideration  must  be 
set  forth  specifically  in  the  i-eplication.  And  although  the  case  of  Pil- 
lans  V.  Van  31'ierop,  3  Burrow,  54,  might  appear  to  be  an  authority  for 
the  position  that  a  precedent  debt  is  a  consideration,  the  decision 
really  turned  on  the  effect  of  the  defendant's  promise  in  suspending  a 
pre-existing  cause  of  action.  The  case  of  Percival  v.  Frampton  was 
assumpsit  against  the  defendant  as  endorser  of  a  note  made  liy  R.  S. 
Atchison.  The  defendant  pleaded  that  he  endorsed  the  note  for  tlie 
accommodation  of  Atchison,  and  that  Atchison  deposited  it  with  the 
plaintiff  as  security  for  future  advances  which  were  not  made.  It 
appeared  in  evidence  that  Atchison  was  indebted  to  the  plaintiff,  and 
that  the  latter  had  discounted  the  note,  and  credited  Atchison  with  the 
amount.  This,  as  Baron  Parke  observed,  was  equivalent  to  advancing 
that  amount;  and  although  he  added  that  if  the  note  was  given  as  a 
securitjr  for  a  previous  debt,  the  plaintiff  might  properly  be  described 
as  holder  for  a  valuable  consideration  ;  this  was  not  the  turning  point 
of  the  cause. 
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The  doctrine  of  Story  bas,  however,  been  adopted  in  many  of  tlie 
State  tribunals  on  grounds  of  policy  and  convenience,  as  tending  to 
facilitate  commercial  transactions,  and  enable  debtors  who  have  not 
the  means  of  immediate  payment  to  obtain  time  to  meet  their  engage- 
ments. The  Bridgeport  City  Bank  v.  Welsh,  29  Conn.  475;  37(6  Bank 
V.  Ghamhers,  11  Richardson,  657  ;  Payne  v.  Bendey,  8  California,  260; 
Saihn-  V.  Daniels,  37  111.  331  ;  Van  Biiskirk  v.  Day,  32  Id.  260  ;  Lyon 
V.  Ewing,  17  Wis.  61  yCurtia  v.  Moore,  18  Id.  615;  Allaire  v.  Harts- 
home,  1  Zabriskie,  665 ;  Valette  v.  Mason,  1  Carter,  288  ;  Gibson  v. 
Conner,  3  Georgia,  47  ;  Mulson  v.  Hawley,  1  Blatchford,  407  ;  Puyh  v. 
Durfee,  lb.  412. 

Agreeably  to  these  decisions,  the  endorsement  of  a  note  or  bill  as 
collateral  security  is  not  merely  effectual  in  passing  the  title  of  the 
endorser,  but  will  defeat  the  equities  by  which  it  was  affected  while  in 
his  hands.  Such  a  transfer  was  said  in  Atkinson  v.  Brooks,  26  Ter- 
iiiont,  569,  to  be  a  negotiation  for  value  under  Swift  v.  Tyson  and 
I't/irier  v.  Morris,  unless  the  circumstances  were  such  as  to  negative 
cveiy  possibility  or  intendment  of  consideration,  as  where  the  debt  for 
which  the  instrument  is  transferred,  is  not  due  at  the  time,  and  does 
not  mature  until  after  the  suit  is  brought.  A  similar  view  was  taken 
in  Fellows  v.  Prentice,  12  Smedes  &  Marshall,  412,  and  Carlisle  v. 
Wisha?-t,  11  Ohio,  172,  although  the  note  was  taken  in  both  instances  as 
absolute  or  conditional  payment,  and  the  point  can  hardly  be  said  to 
have  been  before  the  court.  The  same  remark  applies  to  several  cases 
in  Massachusetts,  where  the  autlioritj'  of  Swift  v.  Tyson  was  relied  on 
to  sustain  a  judgment,  which  might  have  been  based  on  the  obvious 
principle  that  the  suspension  or  surrender  of  one  demand  is  a  suflicient 
cause  for  the  creation  of  another.  See  The  Chicopee  Bank  v.  Ghapm, 
8  Metcalf,  40;  Blanchard  v.  Stearns,  3  Cushing,  152;  Stoddard  v. 
Kimball,  5  Id.  604,  6  Id.  469.  So  Brush  v.  Scribner,  17  Conn.  388, 
and  Norton  v.  Wate,  20  Maine,  175,  really  depend  on  the  principle  that 
the  receipt  of  a  note  in  satisfaction  gives  birth  to  a  new  and  valuable 
consideration  arising  from  the  extinction  of  the  antecedent  debt,  and 
were  said  in  Bramhall  v.  Becket,  32  Maine,  205,  to  make  against  the  point 
for  which  they  were  cited  in  Blanchard  v.  Stearns.  And  Lord  Campbell's 
dictum  in  Poirier  v.  Morris  (ante,  200),  that  the  case  was  "the  ordinarj^ 
one  of  the  receipt  of  a  bill  as  security  for  a  debt,"  must  be  taken  in 
connection  with  tlie  remark  of  Crompton.  J.,  that  the  question,  whether 
the  receipt  of  a  bill  as  collateral  security  is  a  negotiation  for  value, 
did  not  arise  because  the  evidence  was  exceedingly  strong  that  the 
creditor  had  agreed  to  give  time.  In  Austin  v.  Curtis,  38  Verm.  64, 
the  question  was  accordingly  said  to  be  still  open  in  Vermont,  while 
in  Roxhorough  v.  Messick,  t)  Ohio,  N.  S.  448,  the  court  reverted  to  the 
doctrine  that  a  transfer  as  collateral  security,  is  not  a  negotiation  for 
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value  ii:  the  sense  of  the  commercial  law.  In  The  Trustees  y.  Hill,  12 
Iowa,  462,  this  decision  was  cited  and  relied  on,  and  it  was  said  with 
much  truth,  that  if  dicta  were  disregarded,  and  the  point  actually  deter- 
mined kept  in  view,  the  authorities  in  favor  of  regarding  a  precedent 
debt  not  suspended  or  extinguished,  as  a  valuable  consideration,  would 
be  few  in  number,  and  outweighed  by  those  on  the  other  side.  In  Davis 
V.  Miller,  14  Grattan,  1,  the  court  inclined  in  this  direction,  and  when  the 
point  was  mooted  in  Goodman  v.  Simonds,  20  Howard,  343,  371,  Clif- 
ford, J.,  said  that  the  payment  of  a  prior  debt,  or  an  advance  made  on 
the  faith  of  a  note  or  bill  was  a  purchase  for  value,  but  that  the  court 
would  not  express  any  opinion  as  to  the  effect  of  the  transfer  of  a  note 
or  bill  as  security  for  a  prior  debt,  because  it  was  not  necessary  to  the 
decision  of  the  cause. 

In  llerriam  v.  The  Granite  Bank,  8  Grey,  254,  the  owner  of  a  lost 
note  was  held  entitled  to  maintain  replevin  against  the  defendants  with 
whom  it  had  been  deposited  by  the  finder,  unless  they  could  show  that 
the  instrument  was  left  in  their  hands  as  security  for  some  specific 
debt  or  advance,  and  not  for  the  general  balance  due  by  the  depositor. 
The  language  of  the  court  was  vague  and  general,  and  can  hardly  be 
said  to  indicate  the  ground  of  their  opinion,  but  it  is  difficult  to  recon- 
cile the  judgment  with  the  views  expressed  in  Sivift  v,  Tyson,  or  the 
case  of  The  Bank  of  the  Metropolis  v.  The  New  England  Bank,  1 
Howard,  264,  where  an  analogous  question  was  decided  in  favor  of 
the  endorsee. 

When,  however,  the  question  arose  in  The  BtHdgeport  City  Bank  v. 
Welsh,  29  Conn.  4'I5,  the  court  said  that  there  was  no  substantial  or 
legal  difference  between  taking  a  bill  or  note  in  payment  of  an  antece- 
dent debt,  and  as  a  secnrit}'  that  the  debt  should  be  paid,  and  that  the 
endorsee  was  entitled  to  recover  in  either  case  whether  the  instrument 
was  or  was  not  valid  in  the  hands  of  the  endorser.  And  the  recent 
cases,  in  Massachusetts,  Rhode  Island,  South  Carolina,  Illinois  and 
Louisiana,  cover  the  whole  ground  taken  by  Mr.  Justice  Story,  and 
show  that  the  rule  for  which  he  contended  is  now  established  in  those 
jurisdictions.  The  Bank  v.  Chambers,  10  Eichardson,  457  ;  The  Bank 
V.  Carrvigtov,  5  Rhode  Island,  517  ;  Cobb  v.  Doyle,  7  Id.  380;  Gardner 
V.  Gager,  1  Allen,  502  ;  Le  Breton  v.  Pierce,  2  Id.  8  ;  Babcock  v.  Jordan, 
84  Illinois,  14;  Manning  v.  McClure,  36  Id.  490;  The  Boatmans''  Insti- 
tution V.  Holland,  38  Missouri,  49 ;  Grant  v.  Kidivell,  80  Id.  455  ;  The 
Citizens'  Bank  v.  Payne,  18  Louisiana,  222. 

The  point  is  obviously  an  important  one,  and  something  may  be  said 
on  either  side.  The  obligation  implied  in  the  existence  of  a  debt  is  a 
good  consideration  for  the  assignment  of  a  chose  in  action  as  a  means  of 
security  or  payment  (ante,  168) ;  3  Leading  Cases  in  Equity,  368,  3  Am. 
ed.,  and  the  endorsement  of  a  note  as  collateral  security  for  an  antece- 
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dent  debt  will  consequentl}^  pass  all  the  right,  title  and  interest  of  the 
endorser,  as  between  the  immediate  parties,  and  against  third  persons. 
This  is  true,  not  only  when  the  debt  is  due  at  the  time,  but  when  there 
is  a  contingent  liability  which,  like  that  incurred  by  a  principal  to  a 
surety  or  guarantor,  may  never  become  an  absolute  obligation.  An  as- 
signee for  the  benefit  of  creditors  may  recover  all  that  is  really  due  on 
the  negotiable  securities  transferred  liy  the  assignor,  and  it  is  well  set- 
tled, notwithstanding  the  case  of  Vetterlein  v.  Howell,  5  Sneed,  44, 
where  tlie  point  was  decided  the  other  way,  that  the  endorsement  of  a 
note  before  maturity  as  security  for  an  antecedent  debt,  or  even  as  a 
mere  gift  or  benefaction,  is  not  only  valid,  but  will  pi-eclude  the  maker 
from  relying  on  a  subsequent  payment  as  a  defence  against  the  endorsee. 
Osgood  V.  27)6  Thompson.  Bank,  .30  Conn.  27  ;  Austin  v.  Curtis,  31 
A'ermont,  64,  68;  Brookman  v.  3lffralf,  5  Bosivorth,  429;  Bairis  v. 
Miller,  14  Grattan,  1,  16;  Milnes  v.  Dawson,  9  Exclieq.  44rf  ;  Bedell  v. 
Carll,  33  New  York,  ,581. 

A  plea  tliat  the  bill  in  suit  was  endorsed  bj"-  the  drawer  to  the  plain- 
tiff without  any  consideration,  that  the  plaintiff  never  gave  any  consid- 
eration or  value  for  it,  and  that  after  it  became  due  the  acceptor  paid 
the  drawer,  was  accordingly  held  insufficient  in  Milves  v.  Dawson  as  a 
defence  to  a  suit  against  the  acceptor,  and  Parke,  B.,  said  that  it  would 
be  altogether  inconsistent  with  the  negotiability  of  such  instruments  to 
liold  that  after  the  endorser  had  transferred  the  right  of  property  in 
the  instrnment,  he  could,  by  receiving  the  amount,  affect  the  right  of 
his  endorsee.  But  the  title  of  an  assignee  is  limited  to  that  of  the  as- 
signor, even  in  the  case  of  a  negotiable  instrument,  unless  the  transfer 
is  for  value  in  the  ordinarj'  course  of  business. 

Whatever  the  rule  may  be  in  the  case  of  negotiable  instruments,  it  is 
well  settled  that  a  conveyance  of  lands  or  cliattels  as  a  security  for  an 
antecedent  debt,  will  not  operate  as  a  purchase  for  value,  or  defeat  ex- 
isting equities.  2  Leading  Cases  in  Equitj^  104,  3  Am.  ed.  The  law  was 
so  held  in  Horse  v.  Godfrey,  3  Story,  363,  390,  where  Story,  J.,  some- 
what inconsistently  distinguished  the  case  before  him  from  that  of  Swift 
V.  Tyson,  on  the  ground  that  the  instrument  was  there  taken  in  satisfac- 
tion. In  Culver  v.  Benedict,  14  Gray,  T,  the  transfer  of  j-ailroad  bonds 
by  an  agent,  in  fraud  of  his  principal,  as  a  security  for  a  i)i-e-existing 
debt,  was,  notwithstanding,  treated  as  a  negotiation  for  value,  entitling 
the  creditor  to  withold  them  from  the  person  to  whom  they  properly 
belonged  ;  and  a  similar  decision  was  made  in  Bahcock  v.  Jordan,  24  Il- 
linois, 14,  with  regard  to  a  mortgage  of  land.  These  cases  cannot  be 
reconciled  with  Bay  v.  Coddington,  or  the  principle  on  which  a  court  of 
chancery  ordinarily  proceeds  in  dealing  with  antecedent  equities  (ante, 
226).  It  is  generally  conceded  that  an  assignee  in  bankruptcy,  or  for 
the  benefit  of  creditors,  is  not  a  purchaser,  and  takes  subject  to  every 
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defence  that  would  have  been  good  against  the  assignor.     Billings  v. 
Collins,  44  Maine,  £71,  2  Leading  Cases  in  Equity,  10.5,  3  Am.  ed. 

It  is  well  settled  that  the  transfei-  of  a  note  or  bill  as  collateral 
security  for  a  contemporaneous  sale  or  ad\ance,  is  a  negotiation  for 
value.  Illunn  v.  MaJ)ijiuilcl,  10  Watts,  S'TO  ;  Gri^wnld  v.  Davi^,  31  Yernit. 
390;  Crispon  ]>anL-  v.  Chapin,  8  ?*[etcalf,  40;  Fernly  v.  Frifrhartl,  2 
iSandford,  151  ;  Hiioriiuj's  Appeal,  10  Barr, -205  ;  The  11  an L  of  New  York 
V.  VandiTliDsl,  32  New  York,  553;  JJuchanaii  v.  jMi'tcalf,  lb.  591  ;  Tar- 
bdl  v.  Sinrliivant,  2G  Vermt.  513;  Carson  v.  Hill,  I  McMnllen,  76; 
Lyons  v.  Eiving,  17  "Wisconsin,  61  ;    Cuiiis  v.  Molir,  18  Id.  615. 

Under  these  circumstances  the  security  is  collateral  in  one  sense,  but 
it  is  essential  to  the  contract,  in  another,  as  being  a  moving  cause  or 
inducement,  without  which,  the  creditor  would  not  have  parted  with 
his  goods  or  assets.  ]yilliaws  v.  Sinilh,  2  Hill,  301  ;  Kicliols  \.  Bates, 
10  Yerger,  429  ;  The  Xcw  Yort  E.rchaaije  lib.  v.  l)e  Wolf,  3  Bosw.jrth, 
86  ;  Ji/raalt  x.  jilQueen,  32  Barb,  305  ;  Slcltheim  v.  J/i/er.s,  33  Id.  235; 
llo.rhnrna<jh  v.  jllrssirL,  6  Ohio,  N.  S.  448  ;  The  Trushesv.  Hill,  12  Iowa, 
462,  4TS  ;  Gooihriii  V.  ]\L:Coy,  1  Ala.  271.  A  present  consideration 
is  all  that  the  law  requires  ;  Goodman  v.  Himonds,  20  Howard,  343,  371; 
and  it  makes  no  difference,  as  it  regards  the  question  of  consideration, 
whether  the  ]jai;er  sought  to  be  enforced  is  to  be  deemed  the  principal 
or  only  a  collateral  security.  The  holder  parts  with  his  money  or 
property  upon  the  faith  of  both,  and  not  of  one  of  them.  If  he  is  a 
holder  for  value  of  the  principal  security,  so  he  is  of  the  collateral. 
The  Bank  of  New  York  v.  Vanderhost,  32  New  York,  553,  557. 

The  principle  is  the  same  when  time  is  liiven  for  the  payment  of  a 
pre-existing  debt  in  consideration  of  a  collateral  security,  because  the 
suspension  of  the  original  cause  of  action  is  a  detriment  to  the  creditor, 
and  he  may,  therefore,  justly  be  regarded  as  a  purchaser  for  value. 
The  Traders  Bank  v.  Bradner,  43  Barb.  379;  Kirkjiatrirk  v.  Mnir- 
heid,  4  Ilai'ris,  117;  6  Id.  237;  Depeau  v.  Waddington,  6  Wharton, 
220,  233  (ante,  161);  Goodman  v.  Simonds,  20  Howard,  343,  371. 
Any  consideration,  said  Clifford,  J.,  in  Goodman  v.  Simonds,  that 
would  have  given  validity  to  the  instrument,  as  between  the  origi- 
nal parties,  will  sustain  a  subsequent  negotiation.  When,  moreover, 
credit  is  given  on  the  faith  of  a  promise,  that  the  sale  or  loan  shall 
be  secured  by  collaterals  which  are  subsequently  deposited,  the  sus- 
pension cjf  the  cause  of  action  which  would  have  arisen  from  the  non- 
fultilment  of  the  [)romise,  is  a  valuable  consideration  for  the  transfer  of 
the  collatei'als,  and  the  creditor  will  take  them  free  from  antecedent 
equities.  Be.r  v.  Adams,  9  Yermont,  213  ;  Fcridy  v.  Pritchard,  2  Sand- 
ford,  151.  A  pledge  or  deposit  of  the  note  or  bill  of  a  third  person  as 
a  means  of  procuring  a  credit  which  is  subsequently  given,  is  within 
this  principle.     Btorts  v.  Byers,  1.8  Iowa,  303  ;    White  v.  The  Spring- 
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field  Bank,  3  Sanclford,  229;  Bancroft  v.  McKivigU,\i  Richardson, 
663  ;  Spering's  Appeal,  10  Biirr,  235;  and  so  is  the  exchange  of  one 
collateral  security  for  another.  Depeau  v.  Waddinrjlon,  6  Wharton,  220, 
234  (ante,  1 62)  ;  Kirlpatrick  v.  Muirhe.ad,  4  Harris,  11 7  ;  6  Id.  231 ;  The 
Bank-  of  ti(diiip.  v.  Babcock,  21  Wend.  409  ;  The  Mohaick  Bank  v.  Corey, 
10  Kill,  412  ;  The  Neio  Yurh  Exchange  Blr.  v.  DeWolf,  3  Bosworth  86; 
Young  v.  Lee,  12  New  Yoi'k,  551  ;  iSta/.s  v.  Bijers,  17  Iowa,  .^03  ;  Agrault 
V.  McCuUen,  32  Barb.  305;  SleUhelmer  v.  Meyer,  33  Id.  255  ;  Fnrring- 
ton  V.  The  Bank,  24  Id.  554  ;  StoUt^  v.  Bo'jcr>i,  17  Iowa,  303  (post)  ;  Bojid 
V.   WilUc,  12  Wisconsin,  611  ;    OfnVt.s  v,  Mohr,  18  Id.  615. 

The  dibtinction  between  a  merely  collateral  seciii'it}',  and  a  security 
given  as  an  indncement  to  an  act  which  is  performed,  was  ucenrately 
drawn  in  Depcau  v.  Waddinglnn  ;  and  again  in  Munn  v.  llcDunald,  10 
Watts,  270. 

"  The  use  of  the  term  collateral  securitj',''  said  Sergeant,  J.,  "-when 
a  debtor  transfers  to  his  creditor  an  article  of  value,  or  an  evidence  of 
debt,  is  intended  to  express,  that  it  is  not  received  in  pa3-mcnt  of  the 
principal  debt,  and  that  it  is  not  an  additional  right,  to  which  the  credi- 
tor is  absolutely  entitled.  It  is  merely  a  concurrent  security  for  an- 
other debt,  whether  antecedent  or  newly  created,  and  is  designed  to 
increase  the  means  of  the  creditor  to  realize  the  principal  debt  which 
it  is  gi\'en  to  secure.  It  is  subsidiar}'  to  the  principal  debt — running 
parallel  with  it — collateral  to  it — and  when  collected,  is  to  go  to  the 
credit  of  the  principal  debt ;  or  if  the  principal  debt  be  paid  off,  the 
debtor  is  entitled  to  a  restoration  of  the  collateral  security*.  But  though 
a  thing  mixy  be  given  as  collateral  security,  the  rights  of  the  creditor  in 
it,  as  against  third  persons,  must  depend  on  other  considerations,  and 
may  vary  with  the  circumstances  of  each  particular  case.  If  one  de- 
livers to  his  creditors,  as  collateral  security',  a  negotiable  note,  already 
endorsed  h\  several  endorsers,  there  can  be  no  other  meaning  in  such  a 
transaction,  than  that  the  creditor  shall  enjoj^  all  the  remedies  on  the 
note,  which  the  law  gives  him  as  holder,  and  the  state  of  the  parties  to 
that  note  is  in  nowise  changed  by  its  being  taken  as  collateral  security. 
Such  holder  may  recover  from  the  last  endorser,  as  well  as  the  others, 
and  such  last  endorser,  in  that  case,  may  recover  against  aprior  endorser, 
or  the  maker,  free  in  either  case  from  an}'  defence  on  the  ground  of 
want  of  failure  of  consideration  between  the  maker  and  the  payee. 
Now  that  was  the  case  before  us.  The  plaintiff  received  the  note  as 
collateral  security  for  Gass's  note,  bona  fide,  and  for  a  valuable  con- 
sideration, paid  or  advanced  at  the  time.  He  received  it  as  endorsee, 
with  two  endorsements  upon  it,  besides  that  of  the  payee;  and  it  is 
even  proved,  that  he  looked  mainlj'  to  the  security  of  one  of  these  en- 
dorsers, and  that  it  was  at  his  instance  the  suit  was  instituted  against 
the  maker.     The  jury  would  be  warranted  in  inferring  from  the  evi- 
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dence,  that  Gass  procured  the  endorsements  for  the  purpose  of  deliver- 
ing them  to  the  plaintiff,  for  the  receipt  of  the  plaintiff  specifically 
mentions  the  endorsements,  as  upon  the  note  at  the  time  he  received  it. 
The  plaintiff  must  be  considered  as  receiving  the  note,  not  as  the  im- 
mediate endorsee  of  Gass,  but  of  the  last  endorser,  and  Gass  as  the 
agent  to  haml  it  over  to  the  plaintiff.  To  allow  the  defendant  to  inter- 
pose the  defence  he  sets  up,  would  deprive  tlie  plaintiff  of  the  security 
contemplated  by  him  when  he  agreed  to  accept  the  note,  with  the  en- 
dorsements then  existing  upon  it.  Although,  therefore,  the  note  was 
given  and  received  expressly  as  collateral  security,  yet  the  plaintiff 
stands  in  tlie  position  of  a  holder  for  value  and  without  notice,  of  an 
instrument  of  such  a  nature,  that  we  are  of  opinion,  he  is  eni.itled  to 
recover  against  the  maker,  free  from  any  equity  between  the  original 
parties."  A  similar  view  was  taken  in  Roxhorough  v.  Messicl,  6  Ohio, 
N.  S.  448. 

"  When,"  said  Swann,  J.,  "  the  note  is  transferred  as  collateral  security 
and  for  value,  such  as  a  loan  or  further  advancement,  or  a  promise,  ex- 
press or  implied  of  time  to  pay  a  pre-existing  debt  or  the  like,  the  as- 
signee will  be  protected  from  infirmities  affecting  the  instrument  before 
it  was  thus  transferred.  If,  however,  the  note  is  transferred  as  collateral 
security  to  a  pre-existing  debt,  without  any  consideration,  so  that  the 
transfer  is  a  mere  voluntary  act  on  the  part  of  the  debtor,  and  is  re- 
ceived by  the  creditor  without  incurring  any  new  responsibility'-,  parting 
with  anj'  right,  or  subjecting  himself  to  any  loss  or  delay,  and  leaving 
the  subsisting  debt  precisely  in  the  condition  it  was  before  such  transfer, 
the  holder  has  not  taken  the  note  for  value,  nor  in  the  usual  course  of 
trade.  To  hold  otherwise,  would  be  a  departure  from  the  established 
rules  of  law  governing  tlie  rights  of  parties  to  negotiable  paper,  and 
losing  sight  of  the  grounds  of  public  policy,  upon  which  the  law  is 
founded." 

It  is  not  requisite  that  the  agreement  should  be  express,  or  on  mutual 
promises  of  any  kind.  Depeau  v.  Waddington  (ante)  ;  White  v.  The 
Springfuid  Bant,  3  Sandford,  222  ;  Griswold  v.  Davw,  31  Vermont, 
390;  Atkinson  v.  Brooks,  2S  Id.  5fi9.  If  a  security  be  deposited  with 
the  view  of  obtaining  a  credit  which  is  subsequently  accorded,  the  law 
will  imply  a  request ;  and  it  is  a  familiar  principle  that  a  request  followed 
b}'  performance,  confers  a  right  of  action  (ante,  9.5).  "  It  has  been 
ur^ed,"  said  Duer,  J.,  in  White  v.  The  Springfield  Bank,  "that  there  is 
no  positive  evidence  that  any  of  the  subsequent  drafts  were  discounted 
upon  the  I'aith  of  the  note.  But  we  are  clearly  of  opinion  that  no  further 
evidence  of  this  fact  was  necessary  to  be  given  than  was  actually  pro- 
duced. It  was  sufficient  to  prove  the  general  agreement  that  collat- 
eral securities  were  to  be  applied  to  unaccepted  drafts,  and  we  are  bound 
to  presume  that  every  such  draft  was  discounted  in  reliance  upon  this 
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agreement,  and  it  is  a  iiecessaiy  conseqvience  of  tliis  presumption,  that 
tlie  note  of  tbe  plaintiffs  was  lield  and  considered  b}'  tlie  bank  as  an 
independent  securitj'."  A'similar  presumption  was  indulged  in  Bos- 
avquet  v.  Dudman,  1  Starkie,  1  (ante),  and  Sperinc/H  Appeal,  10 
Barr,  2Y5. 

The  case  of  Austin  v.  Curtis,  31  Vermont,  64,  docs  not  contravene 
these  principles.  A  surety  will  not  be  discharged  by  mere  forbearance, 
nor  unless  the  creditor  binds  himself  not  to  proceed  against  the  princi- 
pal ;  but  forl)earance  in  pursnanceof  a  request  for  time,  is  a  valuable 
consideration,  although  there  be  no  promise  to  forbear  (ante  100). 
Kotes  to  Pain  v.  Paclard  (post)  ;  Clark  v.  Bussell,  3  Watts,  213.  In 
Grisivold  \.  Davis,  31  Vermont,  390,  it  was  said  that  from  the  mere  ac- 
ceptance of  a  note  or  bill  payable  at  a  future  day  as  a  security,  the  law 
will  imply  an  agreement  for  forbearance  until  the  instrument  matures ; 
but  this  dictum  goes  too  far;  (see  Austin  v.  Curtis;  Notes  to  Okie  v. 
Spencer,  post ;)  and  the  true  statement  of  the  proposition  is,  that  giving 
such  a  security  is  a  request  for  time  and  will  give  rise  to  a  considera- 
tion if  fulflUed.     See  Atkinson  v.  Brooks,  26  Vermont,  569  (ante,  231). 

It  was  held  in  Jenness  v.  Bean,  10  New  Hamp)shire,  200,  that  a  col- 
lateral security  is  not  within  the  scope  of  the  consideration  given  for 
the  principal  obligation,  and  that  the  taker  will  not  be  a  purchaser  for 
■\'alue,  even  when  he  gives  value  at  the  time.  A  similar  view  was  taken 
in  Smith  v.  Babcock,  1  Woodbury  and  Minot,  246.  This  inference  is 
manifestly  erroneous.  Taking  a  note  or  bill  as  collateral,  neither  con- 
stitutes nor  excludes  a  consideration  ;  Depeau  v  Waddinglon  ;  nor  does 
it  negative  the  favorable  presumption  which  attends  on  negotiable  in- 
struments. Evidence  that  such  was  the  nature  of  the  transfer  will  not, 
therefore  shift  the  burden  of  proof,  or  render  it  incumbent  on  the  plain- 
tiff to  show  that  he  gave  value  for  the  note.  The  Trustees  v.  Sill,  12 
Iowa,  462 

Taking  a  note  as  security  for  an  antecedent  or  contemporaneous 
debt,  is,  as  the  term  implies,  a  purchase  only  so  far  as  may  be  requisite  for 
protection  of  the  creditor,  and  when  the  consideration  fails  as  between 
the  original  parties,  he  cannot  recover  more  than  the  sura  clue  on 
the  principal  obligation.  Stoddard  v.  Kimbalt,  5  Gushing,  604 ;  6 
Id.  469;  Apjjleton  v.  Donatdsoyi,  3  Barr,  381  ;  Atkins  v.  Buck,  36 
Vermont,  569  ;  Grant  v.  Kidwell,  30  Missouri,  455.  The  law  is  so  held 
to  prevent  the  circuity  of  action  which  would  inevitably  result  from  the 
opposite  doctrine.  Tarbell  v.  Sturtecant,  26  Vermt.  613.  When,  how- 
ever, there  was  no  defence  against  the  prior  holder,  judgment  will  be 
given  for  the  full  amount  of  the  collateral. 

We  have  seen  that  a  precedent  debt  is  not  a  consideration  'for  the 
execution  of  a  note  or  bill  (ante,  204j.  In  Goodman  v.  Simonds, 
26  Howard,  343,  31 1,  Clifford,  J.,  said  that  iu  respect  to  parol  contracts, 
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there  was  in  general  but  one  measure  of  the  suflicicncy  of  a  considera- 
tion, and  whatever  wonid  give  validity  to  a  bill  in  tlie  first  instance 
would  uphold  a  subsequent  transfer.  It  follows  conversely  that  when 
the  consideration  fails  as  between  the  the  original  parties,  transferring 
tl}e  instrument  to  a  third  person  as  collateral  security  for  such  a  debt, 
will  not  remedy  the  defect.  Obviously,  an  instrument  which  would  lie 
without  consideiation  if  it  came  diiectl}'  from  the  maker,  cannot  be 
rendered  valid  by  passing  through  the  hands  of  an  intermediate  holder 
who  gives  no  consideration. 

On  the  other  hand  it  seems  hard  and  unreasonable  to  compel  the 
creditor  to  elect  between  entering  into  a  binding  agreement  lo  give 
time  which  will  discharge  sureties  and  endoi'sers,  and  foregoing  the  bene- 
fit of  the  collateral  security  tendered  I13'  tlie  debtor.  A  request  for 
time,  followed  b}^  forbeai'ance,  is  a  valuable  consideration,  and  the 
transfer  of  a  note  or  bill  as  collateral  secui-it}-  for  a  pre-existing  debt, 
maj' justlj'  be  viewed  as  equivalent  to  such  a  request. 

The  motive  for  giving  the  security  is  to  induce  indulgence,  and  the 
creditor  may  be  presumed  lo  be  influenced  by  it  in  delaying  to  collect 
the  debt.  Accordingly,  in  At/cinaon  v.  I'.rouks,  2G  Vermont,  509, 
Redfiekl,  J.,  suggested  that  the  dicta  in  Sivifi  v.  Tyson,  might  1)^ 
reconciled  with  the  general  rule  that  to  constitute  a  consideration, 
something  must  be  given  or  relinquished,  1)}'  regarding  the  transfer 
of  a  collateral  security  as  a  request  1or  time,  and,  therefore  operating 
as  a  contract  if  the  creditor  complies  A  similar  view  was  taken  iu 
Manning  v.  McGlure,  36  Illinois,  496,  491,  and  forbearance  on  the  faith 
of  a  collateral  said  to  be  a  valuable  consideration.  The  ai'gument  is 
refined,  and  the  best,  if  not  the  onl}'  explanation  of  the  difficult}-  which 
the  books  afford.     See  Grisicold  v.  Davis,  31  Vermont,  390. 

It  was  held  at  one  period  in  Xew  York,  that  the  transfer  of  a  note  or 
bill  in  satisfaction  of  a  pre-existing  debt  is  not  a  negotiation  for  value, 
because  the  creditor  parts  with  nothing  ou  the  faith  of  the  instrument. 
This  view,  which  seems  to  have  originated  in  the  dicta  of  tlie  Couit  of 
Errors  in  Boi/  v.  Coddington,  5  Johnson's  Ch.  54,  20  Johnson,  i'A'A  ;  was 
followed  in  a  long  ti'ain  of  decisions  coming  down  to  a  comparatively 
recent  period  ;  Wardle  v.  Howell,  9  Wend,  176  ;  Hosa  v.  Brotherlon,  10 
Id.  86;  Tlie  Keiv  York  Bank  v.  Wortliington,  12  Jd.  593  ;  Payne  v. 
Culler,  13  Id.  605;  Stalker  v.  McDonald,  6  Hill,  93;  White  v.  The 
Spnnijfield  Bank,  1  Baib.  935;  Sleivart  v.  Small,  2  Id.  559;  Mickles 
V.  C'aran,  4  Id.  304;  Sp'or  v.  Myers,  6  Id.  445;  Farrington  v.  The 
Frankford  Bank,  24  Id.  554  ;  Francis  v.  Joseph,  3  Edwards'  Ch.  82  ; 
fjlai-k  V.  Ely,  2  Sandford  Ch.  168;  and  the  same  rule  prevails  in 
Tennessee,  Napier  v.  Eland,  5  Yerger,  108  ;  Wormley  \.  Loivry,  1 
Humphreys,  468;  Vamcyck  v.  No7-val,  2  Id.  192;  Ingram  v.  Vardcn, 
3  Id.  37  ;   Ingramx.  Morgan,  4  Id.  G6  ;  King  v.  DooliUle,  1  Head,  77. 
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In  Ensa  v.  Brolherton,  the  court  gave  the  followinp:  reasons  for  set- 
ting aside  tlie  verdict  and  ordering  a  new  trial  :  "The  judge  charged 
the  jury,  tliat  it  was  immaterial,  whether  tlie  note  was  negotiated 
in  payment  of  a  precedent  debt,  or  for  a  valuable  consideration 
paid  at  tlie  time.  This  is  certainly  not  the  law  as  settled  by  the 
court  for  the  correction  of  errors  in  the  case  of  Coddiiigton  v.  Bay,  20 
Johns.  Rep.  637.  Mr.  Justice  Woodworth  there  states  the  rule  to  be 
thus,  that  where  negotiable  paper  is  transfeired  for  a  valnalile  con- 
sideration, and  without  notice  of  any  fraud,  tiie  right  of  the  liolder 
shall  prevail  against  the  true  owner,  but  that  the  valuable  consideration 
which  shall  produce  this  effect,  is  not  merely  such  a  consideration  as  is 
good  between  the  part}-  transferring  and  the  party  receiving  such  paper. 
The  holder  must  have  incurred  loss  by  giving  credit  to  the  paper,  and 
have  paid  a  fair  equivalent ;  he  must  have  made  advances  or  incurred 
responsibilities  upon  the  credit  of  the  paper." 

"  If  the  holder  has  done  neither,  but  has  taken  it  for  a  previous  claim, 
his  condition  is  Improved  if  he  i-ccovers,  but  he  loses  nothing  if  he 
fails;  his  equity  is  not  superior  to  the  owner.  Chief  Justice  Spencer 
remarks,  that  all  the  cases  ciled  were,  where  notes  or  bills  were  taken 
in  the  usual  course  of  trade,  and  for  a  present  consideration  [laid  when 
they  were  I'cceived  ;  not  as  a  securitj^  for  an  antecedent  debt.  The 
hol'ler  to  recover,  must  have  paid  a  valuable  consideration  b}'  giving 
mone}',  or  money  and  goods,  for  them  in  the  usual  course  of  trade. 
It  follows,  from  the  principle  thus  asserted,  that  ihe  holder  of  a  note 
negotiable  on  its  face,  who  receives  it  in  payment  of  a  precedent  debt, 
or  responsibility  incurred,  takes  it  subject  to  all  the  equities  existing 
between  the  original  parties.  In  the  language  of  the  commercial  law, 
he  has  not  paid  value  for  it,  and  therefore  is  in  no  better  situation  than 
the  payee.  Since  the  case  of  Coddington  v.  Bay,  this  principle  has  not 
been  departed  from.  The  plaintiff,  in  this  case,  gave  no  value  for  the 
note.  He  loses  nothing  if  the  defendant  succeeds  in  his  defence.  He 
gave  nothing  for  the  note,  advanced  nothing,  nor  incuri-ed  any  respon- 
sibility upon  its  credit.  He  has  no  equity  superior  to  that  of  the 
maker,  and  in  such  case,  the  law  leaves  him  in  possession  who  already 
has  it." 

When  the  question  arose  in  Stalker  v.  McDonald,  6  Hill,  93,  the 
chancellor  said  that  the  transfer  of  a  note,  as  security  for,  or  nomi- 
nally in  payment  of,  a  pre-existing  debt,  did  not  entitle  the  creditor 
to  protection  as  a  bona  fide  purchaser.  T)y  nominal  paj-ment,  the 
chancellor  presumably'  intended  conditional  payment,  and  cannot  be 
supposed  to  have  intended  the  absolute  payment  of  which  results 
from  an  accord  and  satisfaction.  See  White  v.  The  Springfield  Banlc^ 
3  Sandford,  222  ;  T!\e  Seneca  County  Bank  v.  Enea.ss,  5  Denio, 
329;    Youngs  v.   Lee,   18  Barb.  127,  12  New  York,  531.      A  creditor 
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who  foregoes  all  right  to  proceed  against  the  debtor,  in  consideration 
of  receiving  the  obligation  of  a  third  person,  is  obviously  as  much  a 
pui'chaser  as  if  he  had  parted  with  value  in  any  other  form.  Accord- 
ingly, in  the  Banh  of  St.  Albans  v.  GiUiland,  23  Wend.  317,  taking  a 
note  for  a  precedent  debt  was  said  to  be  a  negotiation  for  value  within 
the  law-merchant,  if  it  is  taken  in  satisfaction  and  the  evidence  of  the 
debt  cancelled. 

In  like  manner,  a  creditor  who  discounts  a  note  at  the  instance  of  a 
debtor,  and  credits  him  with  the  proceeds,  will  acquire  a  title  free  from 
antecedent  equities.  The  Banl- of  Sandusl'ij  v.  Scovell,  24  ^Vend.  115. 
Bronson,  ,J.,  said  that  if  the  debtor  had  received  the  money  and  used  it 
to  pay  the  debt,  the  transaction  clearl}'  would  have  been  a  purchase  for 
value,  and  the  principle  was  the  same  where  the  fund  was  appropriated 
at  his  instance  b}'  the  creditor.  These  distinctions  were  criticised  in 
Stewart  v.  Small,  2  Barb.  5.59,  and  Spear  v.  Dlijerx,  6  Id.  445  ;  and  a  new 
and  distinct  consideiation  said  to  be  indispensably  requisite  to  give 
the  endorsee  of  a  negotiable  instrument  a  superior  right  to  that  of  the 
endorser,  while  in  Dickaon  v.  Tilliinjhaal,  4  Paige,  215,  the  conve3'ance 
of  land  in  satisfaction  of  a  debt  was  held  not  to  free  it  from  antecedent 
equities.  See  Tlie  ]\h'.tr(jpoldan  Bank  v.  Godfrey,  23  Illinois,  3UC  ;  2Ian- 
ning  v.  McClure,  36  Id.  490. 

It  is,  however,  established  that  the  surrender  or  cancellation  of  one 
security  is  a  valuable  consideration  for  the  negotiation  of  another. 
Gomlnanv.  Simond.-i,  20  Howard,  343,  371.  This  is  universally' conceded 
when  the  instrument  which  is  given  np  or  cancelled  bears  the  name 
of  a  third  person  ;  A'icholus  v.  Bales,  10  Yergor,  349  ;  The  Bank  if  Salina 
Y,  Babcock.  21  Wend.  499;  The  Mohawk  Bank  v.  Corrij,  1  Hill,  513  ; 
White  v.  Tlie  Springfield  Bank,  3  Sandford,  222  ;  Farringlon  v.  Tlie 
Frankford  Bank,  24  Barb.  654,  5G4  ;  and  is  equally  true  when  the  cred- 
itor extinguishes  the  right  of  recourse  against  the  debtor  by  taking  the 
note  of  a  third  person  as  absolute  payment.  Youngs  v.  Lee,  18  Barb. 
187,  12  N.  Y.  531  ;  Slettheimer  v.  Myer,  33  Barb.  215.  It  has,  how- 
ever, been  said  that  the  case  is  different  when  the  new  or  substituted 
semrity  bears  the  name  of  the  debtor,  because  his  liability  continues 
under  another  form,  and  the  position  of  the  creditor  is  not  sensibly 
varied  for  the  worse.  See  llorni/et/ v.  i>owiri/,  1  Humphreys,  4C8.  This 
view  is,  as  the  case  of  The  Bank  of  St.  Albans  v.  (?t7Z«7and  indicates, 
refined,  rather  than  just. 

The  deduction  from  the  authorities  in  jS^ew  York  as  a  whole  would 
accordingly  seem  to  be,  that  the  acceptance  of  a  note  in  absolute  sat- 
isfaction for  a  precedent  debt  will  discharge  prior  equities,  not  only 
where  the  bond  or  otlier  instrument  by  which  the  debt  is  evidenced  is 
surrendered  or  cancelled,  (Foi(/((/.s  v.  Lee,  12  New  York,  551  ;  Meads 
v.  The  Merchaids'  Bank,  25  Id.  143;  New  York  Exchange  Bank  v.  De 
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Wolf,  3  Bosworth  36;  Farrivglon  v.  The  Frankford  Bank,  23  Barb. 
554;)  but  where  it  is  siiowu  by  any  other  unequivocal  means  of 
jiroof  that  the  creditor  toolv  the  note  in  absolute  payment  or  satis- 
faction. White  V.  The  Sjiringjield,  Bank,  b  Sanrlford,  332;  The 
New  York  Worka  v.  Duer,  4  Smith,  52  ;  OoiiJd  v.  Sieckle,  5  Id.  260  ; 
Hcolt  V.  Belts,  Hill  &  Denio,  363:  Brown  v.  Leauilt,  31  New  York,  113; 
Htruthers  v.  Kendall,  5  Wright,  214,  218. 

In  like  manner,  when  the  effect  of  taking  a  note  or  bill  "  for  and  on 
account,"  of  an  antecedent  debt,  or  as  conditional  payment,  is  to  dis- 
charge sureties  or  endorsers  liy  suspending  the  right  of  suit,  there 
is  a  new  and  distinct  consideration,  and  the  transaction  will  operate  as 
a  nen'otiation  for  value  under  the  rule  prevailing  in  New  York.  Myers 
V.  Widlest,  5  Hill,  463 ;  Notes  to  Okie  v.  Spencer  (post)  ;  The  Bank  v. 
Bradner,  43  Barb.  SI 9,  393.  The  result  should  be  the  same  on  prin- 
ciple when  the  creditor  suspends  his  existing  rights  and  remedies  by 
withdrawing  an  execution,  or  giving  time  in  any  other  wa}'.  In  Boyd 
V.  Cumminr/s,  lY  New  York,  101,  a  note  endorsed  as  securit}-  for  the 
payment  of  a  judgment,  in  consideration  of  the  suspension  of  pro- 
ceedings for  the  collection  of  the  debt,  was  accordingly  held  to  be 
negotiated  for  value.  An  agreement  for  time,  in  consideration  of  a 
negotiable  instrument  transferred  l)j'  the  debtor,  is  in  like  manner,  a 
valuable  consideration  moving  from  the  creditor;  The  Traders''  Bank 
V.  Bradnor,  43  Barb.  379;  and  such  an  agreement  is  prima  facie,  im- 
plied under  the  law  of  merchant,  in  takiiio-  a  negotiable  instrument  as 
conditional  for  payment. 

When,  however,  the  question  arose  in  Lawrence  v.  Clark,  39  New 
York,  129,  the  court  held  that  a  note  taken  in  payment  or  satisfaction 
of  an  antecedent  demand,  is  not  a  negotiated  value  unless  the  creditor 
surrenders  some  securitj',  or  parts  with  some  existing  right,  other 
than  the  demand  itself  "It  was  held,"  said  Bockes,  J.,  "in  the  lead- 
ing case  in  this  State,  of  Goddhujlon  v.  Bay,  5  Johns.  Ch.  54 ;  20 
Johns.  637,  that  the  holder  to  Ije  protected  against  latent  equities, 
must  have  pai'ted  with  scttiiething  of  value  at  the  time  the  note 
was  received,  in  money  or  pjroperty,  or  must  have  incurred  some 
responsibility,  or  relinquished  some  right  on  the  faith  of  it.  The  numer- 
ous decisions  bearing  on  this  question,  were  all  carefully  considered 
in  Farrington  v.  The  Frankfort  Bank,  24  Barb.  554 ;  and  it  was  there 
determined  that  the  rule  laid  down  in  Rosa  v.  Brotherson,  10  Wend.  85, 
and  in  Payne  v.  Cutler,  13  Id.  605,  to  the  effect  that  when  a  creditor 
receives  the  transfer  of  a  negotiable  note,  in  pa3'meat  of  a  precedent 
debt,  without  giving  up  any  security,  takes  it  subject  to  all  equities 
existing  between  the  original  parties,  was  the  settled  law  of  this  State. 
I  am  not  aware  of  any  more  recent  case,  holding  in  hostility  to  this 
rule.  In  Brown  v.  Leavift,  31  New  York,  113,  a  security  was  surreu- 
VOL.  II 16 
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dered  on  receiving  tlie  new  note.  In  JSoyd  v.  Gumminrjs,  17  New  York, 
101,  a  riglit  was  relinquished.  In  Ayrault  v.  McQueen,  32  Barb.  305, 
seciirit}'  was  surrendered.  In  Stettheim  v.  Myers,  33  Barb.  315,  a  note 
was  surrendered  and  money  paid.  In  Canhix'll  v.  Hicks,  31  Barb.  458, 
the  note  was  taken  for  a  precedent  debt  and  for  cash  paid.  It  was  held, 
that  the  party  could  recover  onl}^  for  the  amount  of  cash  advanced. 
In  Chesbrough  v.  Wrii/ht,  41  Barb.  28,  it  was  held  that  the  receiv- 
ing a  note  in  part  payment  of  a  precedent  debt,  did  not  constitute 
a  parting  with  value,  which  would  render  the  holder  a  bona  fi'Je  holder 
for  value.  In  Webster  v.  Van  Steinburg,  46  Barb.  212,  it  was  held 
that  to  constitute  a  person  a  bona  fide  purchaser,  he  must  have  received 
the  instrument  upon  some  new  consideration  advanced  at  tlie  time,  or 
must  have  relinquished  some  security  for  a  pre-existing  debt  due  him. 
32  New  York,  553,  557  ;  34  Id.  247.  It  seems,  therefore,  perfectly  well 
settled,  that  the  receiving  a  note  on  a  precedent  debt,  without  surrender- 
ing or  relinquishing  anj'  securit3^  or  riglit  in  regard  to  it,  will  not 
constitute  a  person  a  bona  fide  holder  so  as  to  shut  out  equities  which 
might  be  insisted  on  against  the  prior  owner." 

The  rule  that  the  transfer  of  a  bill  or  note  as  socuritj'  for  an  antece- 
dent debt,  will  not  raise  the  title  of  the  endorsee  higher  than  that  of  the 
endorser,  meets  with  an  exception  where  the  instrument  is  executed 
for  the  accommodation  of  the  paj'ee,  with  a  view  of  enabling  him  to 
obtain  credit  from  third  persons.  Under  these  circumstances  there  is 
no  fraud  or  failure  of  consideration,  and  consequently  nothing  to  con- 
stitute an  equitable  defence.  In  Appleton  v.  Donaldson,  3  Barr,  381, 
the  making  or  acceptance  of  a  negotiable  instrument  for  the  accommo- 
dation of  the  payee,  was  held  to  be  a  loan  of  the  credit  of  the  maker, 
without  restriction  as  to  the  waj'  in  which  it  should  be  applied,  and  in 
Lord  V.  The  Ocean  Bank,  8  Harris,  834,  Black,  C.  J.,  said,  that  a  man 
who  chooses  to  put  himself  in  the  front  of  commercial  paper  for  the 
use  of  his  friend,  must  abide  by  the  consequences,  and  is  as  much 
bound  by  a  pledge  of  the  instrument  for  an  antecedent  debt,  as  if  it 
were  used  in  any  other  way.  It  is  accordingly  well  settled  that  a 
creditor  who  takes  such  an  instrument  as  security  for  a  pre-existing  de- 
mand, acquires  a  right  which  he  may  enforce  notwithstanding  the  want 
of  a  consideration  as  between  the  original  parties  Stridhers  v.  Ken- 
dall, 5  Wright,  214,  227  ;  The  East  River  Bank  v.  Bulterworth,  45  Barb. 
476  ;  Cole  Saulpaugh,  48  Id.  104  ;  Schepp  v.  Carpenter,  49  Id.  542  ;  Kirn- 
bro  V.  Lytle,  10  Yerger,  417  ;  Gordon  v.  LeRoy,  2  Paige,  509  ;  Lathrop 
V.  Morris,  5  Sandford,  7  ;  The  Bank  of  Rutland  v.  Buck,  5  AVend.  66  ; 
Appleton  V.  Donaldson,  3  Barr,  381  ;  Snyder  v.  Wilt,  3  Harris,  59,  64  ; 
Lordv.  The  Ocean  Bank,  8  Id.  384;  Work  v.  Kase,  10  Casey,  138; 
Moore  v.  Baird,  6  Id.  138  ;  The  Washington  Bank  v.  Keene,  15  Iowa,  33. 

It  is  not  easy  to  reconcile  these  decisions  with  the  doctrine  that  the 
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debt  of  another  is  not  a  consideration  for  a  promise,  Crofts  v.  Beale, 
11  C.  B.  112,  Mecorney  v.  Stanley,  8  Ciisliing,  85  (ante,  204).  Ac- 
cordingly in  Maine  and  Kentucky,  the  holder  of  an  accommodation 
note  cannot  as  it  seems,  recover,  unless  he  is  a  purchaser  for  value  in 
tlie  ordinary  sense  of  the  terra.  Bramwell  v.  Stuart,  31  Maine ; 
Thompson  v.  Posfton,  1  Duvall's  Ky.  389  ;  and  this  would  also  seem  to 
be  the  English  doctrine.      Crofts  v.  Beale. 

If  the  pre-existing  debt  of  a  third  person  be  not  a  sufficient  consider- 
ation for  a  note  when  made  directly  to  the  creditor,  the  instrument  can- 
not acquire  validity  bj'  passing  through  the  hands  of  the  debtor.  The 
better  opinion  would  consequently  seem  to  be,  that  if  a  man  is  wil- 
ling to  assume  the  debt  of  another,  and  gives  his  note  accordingly,  he 
will  be  bound  whether  it  is  talicn  in  satisfaction  or  as  a  collateral  se- 
curity. 

The  rule  applies  a  fortiori,  where  the  plaintiff  makes  an  advance  or 
gives  credit  on  the  faith  of  the  security  in  anj^  other  form,  and  it  will 
make  no  difference  that  he  knows  that  the  maker  or  acceptor  signed 
the  instrument  without  consideration,  and  for  the  benefit  of  the  other 
parties.  Mijer  v.  Bcardslee,  1  Yroom,  236  ;  Fulweiler  v.  Hughes,  5 
Harris,  44;  Moore  v.  Baird,  6  Casej',  138  ;  The  East  River  Bank  v. 
Butlerivorth,  45  Barb.  476  ;  The  Bank  of  New  York  v.  Vanderhorst,  1 
Robertson,  211. 

Agreeably  to  the  view  taken  in  Xew  York,  the  purchase  of  an  ac- 
commodation note  or  bill,  is  a  loan  to  the  payee  on  the  credit  of  the 
maker  or  acceptor,  limited  to  the  sum  actually  advanced  and  within 
the  provisions  of  the  statutes  against  usury.  Clark  v.  Sisson,  22  N. 
York,  12.  The  holder  cannot  therefore  rel};^  on  his  ignorance  of  the 
nature  of  tlie  instrument,  or  the  assurances  of  the  payee  that  it  is  l;)usi- 
ness  paper,  as  a  reason  why  usury  should  not  be  pleaded  as  a  defence 
by  the  maker.  Daioes  v.  Schutt,  2  Denio,  624;  Hall  v.  Wilson,  10 
Barb.  548;  BTull  v.  Earnest,  36  Id.  585;   Aehij  v.  Rapehje,  4  Ilill,  10. 

In  Clark  v.  Si--<snii,  Comstock,  C.  J.,  said  that  in  point  of  law,  the 
transaction  was  an  usurious  loan  of  money.  It  was  a  loan  because 
it  could  not  be  anything  else.  The  plaintiffs  could  not  purchase  a  bill 
which  bad  no  owner;  in  other  words,  wliich  had  no  legal  existence  un- 
til it  came  to  their  hands.  It  was  true,  that  the  words  value  received 
were  part  of  the  instrument,  and  that  those  words  imported  that  the 
bill  was  drawn  and  accepted  for  value  in  the  hands  of  the  drawee.  It 
might  also  be  assumed  that  the  plaintiffs  believed  that  they  were  pur- 
chasing a  binding  obligation.  But  these  circumstances  did  not  vary 
the  case.  Neither  the  drawer  nor  acceptor  made  any  representation 
to  the  plaintiff  beyond  the  language  contained  in  the  contract  itself 
If  the  words  of  a  contract  were  to  be  taken  as  a  representation  which 
precluded  the  contractor  from  interposing  a  defence  at  variance  with 
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what  was  there  said,  then  all  contracts  must  be  cleeined  to  be  valid, 
which  appeared  to  be  so  on  their  face,  and  nsnrj-,  duress,  or  fraud  could 
no  longer  be  alleged.  The  Mechanics^  Bank  v.  The  New  Haven  Bail 
Boad  Cvonpa/ny,  6  Kernan,  638. 

Such  is  clearly  the  rule  as  between  the  original  parties,  but  it  does 
not  necessarily  applj'  as  against  a  purchaser  for  value,  unless  the  con- 
tract is  avoided  by  some  statutory  prohibition  or  rule  of  public  policy 
which  is  broad  enough  to  include  him.  The  question  would  seem  to 
be  whether  the  purchase  of  an  accommodation  bill  in  good  faith  is  a 
loan  witliin  the  provisions  of  the  statutes  against  usury.  If  it  is,  no 
representation  dehors  the  instrument  or  on  its  face,  should  be  allowed 
to  make  the  contract  valid  contrary  to  the  meaniug  of  the  statute. 

This  course  of  decision  is  the  less  consistent,  because  it  has  been  held 
that  a  collateral  declaration  that  a  note  is  given  for  value  and  in  the 
usual  course  of  business,  will  preclude  the  maker  from  setting  uii  usury 
as  a  defence  against  a  third  joerson  who  gives  value  oi  the  faith  of 
such  assurance  Middleton  Bank  v.  Jerome,  18  Conn.  443  ;  Sargent  v. 
Sargent,  18  Vermont,  371  ;  Lynch  v.  Kennedy,  34  New  York,  151.  It 
is  accordingly  held  by  the  Courts  of  Pennsylvania,  and  in  some  of 
the  other  States,  that  the  holder  of  an  accommodation  note  may  re- 
cover the  -nhole  amount  from  the  maker,  although  he  bought  the  in- 
strument at  a  greater  discount  than  the  legal  rate  of  interest.  Gaul 
V.  Willis,  2  Casey,  269;  Moore  v.  Baird,  6  Id.  138;  Vinton  v.  Beck, 
14  Mich.  287  ;  The   Washington  Bank  v.  Grnm,   15  Iowa,  53. 

It  is,  however,  universally  conceded  that  when  a  bill  or  note  is  taken 
as  collateral,  and  there  is  a  defence  as  between  the  original  parties,  the 
recovery  cannot  exceed  the  amount  of  the  debt  or  liability  which  the 
instrument  was  designed  to  secure.  Appleton  v.  Donaldson,  3  Barr, 
381 ;  Aikuis  V.  Buck,  36  Vermont,  569  ;  Lore  v.  Brmvn,  2  Wright,  307  ; 
Grant  \.  Kidwell,  30  Missouri,  455;  Cllizcns^  Bank  v.  Bayne,  16 
Louisiana,  222.  A  tender  of  the  amount  advanced  on  the  faith  of 
an  accommodation  note,  is  accordingl}'  a  defence  to  an  action  against 
the  maker.  Appleton  v.  Donaldson,  3  Barr,  381,  388.  And  it  was  said 
in  this  instance,  that  the  defendant  might  rel^'  on  bis  position  as  a 
suretj^,  as  a  reason  for  not  pleading  the  tender,  or  bringing  the  money 
into  court. 

It  has  also  been  held,  and  would  seem  clear  on  principle,  that  the 
mere  circumstance  that  an  accommodation  note  or  bill  was  overdue 
when  transferred,  will  not  preclude  a  recovery  against  the  maker  or 
acceptor,  because  the  instrument  is  still  applied  to  the  use  for  which  it 
was  made,  and  there  is  no  antecedent  equity  to  affect  the  title  of  the 
holder.  The  East  Biuer  Bank  v.  Butterworth,  45  Id.  476  ;  Gorhett  y. 
Miller,  43  Barb.  305;  Thompson  v.  Shepherd,  12  Metcalf,  311.  And 
such  would  also  seem  to  be  the  rule  in  England.     Charles  v.  Marsden, 


TOBEY    V.    BARBER.  245 

1  Taunton,  234;  Stein  v.    Yghias,  1  Cr.  M.  &  R.  565;  Sturtevant  v. 
F<ml,'.,  4  M.  &  G.  101. 

The  point  was,  however,  decided  the  other  way  in  Bower  y.  Hastings, 
12  Casey,  285,  s^nd.  Hoffman  v .  Foster,  Y  Wright,  137,  apparently  on  the 
ground  that  the  implied  authority  to  use  the  instrument  as  a  means  of 
obtaining  credit  ceases  when  it  matures.  And  there  can  be  no  doubt 
that  when  such  a  bill  is  paid  at  maturity  by  the  acceptor,  it  will  be 
invalid  in  the  hands  of  a  subsequent  holder.  Pa7-r  v.  Jewell,  16  C. 
B.  684. 


KOTB  OR  BILL  TAKEN  ON  ACCOUNT  OF  DEBT. 

TOBEY  V.  BARBEE. 
In  the  Supreme  Court  of  JSTew  York. 

NOVEMBER,  1809. 

[reported,  5  JOHNSON,  68-72.] 

Where  A.  being  indebted  to  B.  for  two  quarters'  rent  on  a  lease,  gave 
to  B.  the  note  of  C.  for  part  of  the  amount,  and  paid  the  residue  in 
money,  and  B.  endorsed  a  receipt  on  the  lease,  as  having  received 
the  amount  in  full  for  the  rent;  and  the  note  not  being  paid,  B.  after- 
wards brought  an  action  of  covenant  for  the  rent ;  it  was  held,  that 
the  receipt,  though  absolute  in  its  terms,  was  not  conclusive  evidence 
of  the  payment ;  and  that  parol  evidence  was  admissible  to  show  that 
the  note  was  part  of  the  sum  included  in  the  receipt. 

Parol  evidence  is  admissible  to  explain  or  contradict  the  terms  of  a 
receipt. 

A  note  is  not  an  extinguishment  or  payment  of  a  precedent  debt,  unless 
there  is  an  express  agreement  to  accept  it  in  p>ayment,  and  to  take 
the  risk  of  the  solvency  of  the  maker. 

This  was  a  suit  on  a  lease,  dated  the  I7th  of  ]N'ovember,  1802, 
executed  by  the  plaintiiF  to  the  defendant,  by  vtfhich  he  leased  to 
the  defendant  a  dwelling  house,  barn,  and  saw-mill,  &c.,  in  Catskill, 
for  two  years  from  the  date  of  the  lease,  for  the  sum  of  800  dollars, 
100  dollars  to  be  paid  every  three  months.  The  suit  was  brought 
on  the  covenant  to  pay  the  rent,  and  for  the  non-payment  of  the 
100  dollars,  due  successively,  on  the  17th  August,  1803,  the  17th 
Ifovember,  1803,  and  the  17th  February,  1804.     The  plea  was 
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the  general  issue,  with  notice  of  payment.  The  cause  was  tried 
at  tlie  Columbia  circuit,  in  October,  1808,  before  !Mr.  Justice 
Spencer.      , 

At  the  trial,  the  lease  was  admitted,  and  the  defendant  gave  in 
evidence  several  receipts  of  the  plaintiff,  endorsed  on  the  counter- 
part of  tlie  lease.  The  receipt  of  the  plaintiff  to  the  defendant, 
dated  the  2-l:th  of  September,  1803,  was  as  follows:  "Received  of 
Ralph  Barber,  163  dollars,  on  account  of  the  within  lease,  and  in 
full  for  the  second  and  third  quarters'  rent."  The  receipt  of  the 
plaintiff,  dated  tlie  25th  of  February,  1804,  was  as  follows : 
"  Received  of  Uriah  CoiSn,  live  turnpike  shares,  deposited  with 
Uriah  Coffin,  by  Ralph  Barber,  for  me,  for  the  last  ci[uarter"s  rent, 
due  of  Ralph  Barber,  before  the  assignment,  agreeable  to  the 
within  lease,  the  said  shares  being  in  the  Schoharie  turnpike." 

An  assignment  was  produced,  dated  19th  November,  1803,  by 
whicli  the  defendant  assigned  the  lease  to  Uriah  Coffin  ;  and  the 
plaintifi',  on  the  same  day,  under  his  hand,  certified  that  he  agreed 
to  the  assignment.  On  the  27th  of  February,  1804,  Coffin  assigned 
and  gave  up  the  lease  to  the  plaintiff". 

The  plaintiff'  then  offered  to  proA-e,  that  the  defendant  had  pro- 
cured Coffin  to  give  a  note,  payable  to  the  plaintiff  or  order,  for 
115  dollars  and  68  cents,  at  the  bank  of  Columbia,  in  four  months, 
and  dated  the  24tl"i  September,  1803,  as  part  of  the  receipt  of  that 
date  ;  and  that  Coffin  failed  before  the  note  became  due,  and  took 
the  benefit  of  the  insolvent  act,  and  that  the  note  was  not  paid. 
This  evidence  was  objected  to  but  admitted. 

The  plaintiff'  then  off'ered  to  prove  that  the  turnpike  shares  were 
received,  not  as  payment,  but  upon  the  condition  expressed  in 
a  letter  of  the  defendant.  This  evidence  was  objected  to  but 
admitted.  The  letter  was  dated  the  17th  of  February,  1804,  and 
stated,  that  the  plaintiff  might  receive  the  shares  of  Coffin,  and 
keep  them  until  April,  when  he  should  be  at  Hudson,  and  would 
redeem  them.  The  plaintiff'  proved,  that  the  shares  were  called 
for  by  him,  aud  received  in  pursuance  of  the  letter,  and  on  the 
terms  therein  expressed.  He  next  proved  the  low  value  of  the 
turnpike  shares. 

The  judge  charged  the  jury  that  a  receipt  was  not  conclusive 
evidence,  but  might  be  explained  by  farol ;  and  that  the  note  not 
being  paid,  it  did  not  operate  as  an  extinguishment  of  the  rent 
due  under  seal ;  that  the  receipt  for  the  shares  did  not  purport  to 
be  a  receipt  in  full,  and  that  it  appeared  from  the  evidence,  that 


TOBEY    V.     BARBER.  24:7 


they  were  received  upon  the  coriditioD  expressed  in  the  letter.  The 
jury  found  a  verdict  for  the  plaintiif,  for  252  dollars  and  50  cents, 
being  the  deficiency  in  the  three  quarters'  rent. 

A  motion  was  made  for  a  new  trial :  1.  Because  the  parol 
evidence,  as  to  the  receipts  was  inadmissible.  2.  That  the  note, 
being  given  by  a  third  person  to  the  plaintiff,  was  an  extinguish- 
ment of  the  debt  for  which  it  was  given.  3.  For  the  misdirection 
of  the  judge. 

Van  JBuren,  for  the  defendant.  1.  Admitting  that  a  receipt  is 
not  conclusive  evidence ;  yet  the  rule  applies  only  in  cases  of  fraud 
or  mistake.  Where  there  has  boon  any  fraud  or  deception,  or 
where  there  is  a  mistake  or  omission  in  the  account  or  sum  for 
which  the  receipt  is  given,  parol  evidence  has  been  received.  But 
here  no  fraud  or  mistake  is  pretended.  Parol  evidence  is  never 
admissible  to  vary  the  substance  of,  or  to  contradict  a  writing. 

2.  But  there  was  siifficient  evidence  to  show,  that  the  plaintiff 
took  the  note  of  Coffin  in  absolute  payment.  The  plaintiff  knew 
the  insolvent  situation  of  Coffin  at  the  time ;  and  the  endorsement 
of  the  receipt  on  the  back  of  the  lease,  without  any  condition  or 
limitation,  and  in  full  of  the  rent,  is  conclusive  evidence  of  its 
being  received  in  payment.  A  receipt  for  the  last  quarter's  rent 
is  conclusive,  as  to  all  the  previous  quarters.  At  least  it  ought 
to  have  been  left  to  the  jury,  as  a  question  of  fact,  whether  the 
plaintiff  did  not  take  the  note  in  absolute  payment.  The  receipt 
for  the  turnpike  shares  was  in  full  of  the  last  quarter's  rent. 
The  letter  was  not  conclusive  proof  that  the  shares  were  in  fact 
received  conditionally,  or  as  security.  The  terms  of  the  receipt 
contradict  that  idea,  and  the  testimony  of  the  two  witnesses  is 
balanced. 

Parker,  contra.  Receipts  are  not  those  written  instruments 
against  which  no  parol  evidence  is  to  be  received.  Parol  evidence 
iliay  be  admitted  to  explain  or  vary  a  receipt.  The  note  was  no 
extinguishment  of  the  rent ;  nor  was  it  payment  unless  actually 
paid,  or  unless  there  was  a  specific  agreement  that  it  should  be 
payment.  If  a  landlord  takes  a  bond  for  rent,  and  the  bond  is 
not  paid,  it  is  no  extinguishment  of  the  rent.  If  a  stranger  gives 
a  bond  for  the  simple  contract  debt  of  another,  it  is  no  extinguish- 
ment of  the  debt. 
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[A^AN  ISTess,  J.  The  question  is  not  whether  there 
extinguishment  of  the  rent ;  but  wliether  the  note  wan 
in  payment.] 


'e  was   an 
ote  ^\'as  accepted 


I  conteud,  then,  that  there  is  no  evidence  of  such  an  acceptance. 

Fraser,  in  I'eply.  In  the  first  receipt,  the  amount  of  the  note  Avas 
included  with  money  paicL  It  ^^'as  improper  to  admit  evidence  of 
the  fact  of  the  notes  being  a  part  of  the  sum,  for  it  contradicts 
tlie  very  terms  of  the  receipt.  I  admit  the  general  rule,  that  a 
note  given  for  a  precedent  debt  is  not  payment ;  but  here  a  receipt 
in  full  has  been  given,  and  with  full  knowledge  of  the  circum- 
stances of  the  note.  The  plaintiff  held  this  note  near  a  year ;  and 
after  the  maker  had  become  insolvent,  he  gave  another  receipt  for 
the  turnpike  shares,  in  full  for  the  last  quarter's  rent.  The -words 
of  the  receipt  are  express  and  absolute ;  there  is  nothing  from 
which  to  infer  any  condition.  Where  an  agreement  is  reduced  to 
writing,  parol  evidence  is  inadmissible  to  contradict  it.  The 
receipt  contains  the  written  agreement  of  the  party  to  accept  the 
shares  in  full  satisfaction  of  the  rent. 

[Spencer,  J.  Suppose  a  receipt  given  for  bank  notes,  which 
afterwards  proved  to  be  forged,  would  that  be  conclusive  evidence 
of  a  payment  ?] 

That  would  be  a  fraud,  and  therefore  no  payment ;  for  it  is 
admitted,  that  where  there  is  fraud  or  mistake,  the  receipt  may 
be  explained.  If  there  was  any  condition,  it  ought  to  have  been 
mentioned  in  the  receipt.  You  cannot,  afterwards,  vary  the 
terms  of  a  writing,  deliberately  made  and  signed  by  the  party. 

Per  Curiam.  It  has  been  repeatedly  held  in  this  court,  that  a 
receipt  is  an  exception  to  the  general  rule,  that  a  writing  cannot 
be  explained  or  conti-adicted  by  parol.  (1  Johns.  Cas.  145.  2 
Johns.  Eep.  378.)  The  grossest  abuses  and  fraud  would  be  prac- 
tised upon  the  ignorant  and  unwary,  if  receipts  were  to  be  deemed 
conclusive,  and  not  open  to  examination.  The  weight  of  this  in- 
convenience has  been  felt  and  avoided  in  other  courts  as  well  as 
in  our  own.  (2  Term.  Eep.  866  ;  5  Ves.  87.  1  Peters's  Adm. 
Eep.  179,  180.)  The  parol  evidence  was,  then,  admissible  in  this 
case,  to  show  that  the  receipt  of  the  24th  of  September,  1803, 
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tliougli  purporting  to  be  in  full  for  two  quarters'  rent,  was  founded 
partly  on  a  note  given  by  one  Ck)ffin  to  the  plaintiff,  by  the  pro- 
curement of  the  defendant;  and  that  Coffin  became  insolvent 
before  the  note  fell  due,  by  which  means  the  note  was  not  paid. 
The  taking  of  the  note  was  no  extinguishment  of  the  debt  due  for 
the  rent.  It  is  a  rule  well  settled,  and  repeatedly  recognised  in 
this  court,  that  taking  a  note,  either  of  the  debtor  or  of  a  third 
person,  for  a  pre-existing  debt,  is  no  payment,  unless  it  be  ex- 
pressly agreed  to  take  the  note  as  payment,  and  to  run  the  risk  of 
its  being  paid ;  or  unless  the  creditor  parts  with  the  note,  or  is 
guilty  of  laches  in  not  presenting  it  for  payment  in  due  time.  He 
is  not  obliged  to  sue  upon  it.  He  may  return  it  when  dishonored, 
and  resort  to  his  original  demand.  It  only  postpones  the  tinie  of 
payment  of  the  old  debt,  until  a  default  be  made  in  payment  of 
the  note.  (1  Salk.  124.  5  Term.  Rep.  513.  6  Term.Eep.  52.  7 
Term.  Eep.  66.  1  Esp.  ^^.  E.  3.  1  Cranch.  181.  Herring  v. 
Sanger,  January  terra,  1802,  and  Eoget  v.  Merritt  and  Glapp,  2 
Caines,  117.)  There  is  no  evidence  in  this  case,  that  the  plaintiff 
agreed  to  run  the  risk  of  the  solvenej'  of  Coffin,  and  to  take  the 
note  as  absolute  payment,  excejrt  it  be  in  the  inference  arising 
from  the  receipt  itself,  and  that  is  not  enough  to  establish  such  a 
positive  agreement.  The  case  of  Murray  v.  Gouverneur  &  Kem- 
ble,  which  was  decided  in  the  Court  of  Errors,  in  February,  1800, 
on  an  appeal  from  a  decree  in  chancery,  is  in  point,  as  to  the 
question  before  us ;  for  it  is  to  be  observed,  that  the  rules  of  evi- 
dence are  generally  the  same  in  cases  of  law  and  of  equity.  It 
was  there  decided,  that  receipts  were  explainable,  and  that  a  bill 
was  not  a  discharge  of  a  precedent  debt,  unless  by  express  agree- 
ment ;  and  that  a  receipt  of  a  bill  as  cash  was  still  not  sufficient 
evidence  that  the  bill  was  taken  as  an  absolute  payment. 

As  to  the  receipt  for  the  turnpike  shares,  it  does  not,  even  on 
the  face  of  it,  purport  that  those  shares  were  taken  as  an  ex- 
tinguishment of  the  rent ;  and  the  parol  evidence  is  decisive  that 
they  were  offered  by  the  defendant,  and  received  by  the  plaintiff", 
as  a  security  merely. 

The  motion  for  a  new  trial  must  therefore  be  denied. 

Motion  denied. 
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DAYTON  V.  TRULL. 
In  the  Supreme  Court  of  Xew  York. 

MAT,  18iO. 

[reported,  23  WENDELL,  345-349.] 

When  a  hiU  of  exchange  ff raum  by  the  debtor  on  a  third  person,  is  taken 
by  the  creditor  on  account  of  the  debt,  with  a  stipulation  that  it  shall 
be  infidl  iclien  paid,  he  cannot  recover  in  a  suit  brought  for  the  debt, 
icithoid  showing  that  the  bill  is  still  in  his  hayids  and  unjiai.d,  and 
'pri'ivimj,  or  excusing  a  presentment  for  pic^yn^ent  at  maturity,  and 
notice  of  non-pccymeni  to  the  debtor. 

It  seems,  that  in  such  a  suit  the  pliintiff  cannot  recover,  loithout  proving 
all  that  it  would  be  necessary  to  prove  in  a  suit  brought  directly  on 
the  bill. 

*  This  was  an  action  of  debt  on  a  judgment  against  the  defend- 
ant, in  support  of  which  the  plaintiff  gave  the  record  of  the  judg- 
ment in  evidence.  Tlie  following  receipt  was  then  produced  by 
the  defendant,  who  relied  on  it,  as  a  prima  facie  defence  to  the 
action.  "  Supreme  Court,  J.  Dayton  v.  W.  Trull,  Jr. — Rec'd  15 
February,  1832,  of  the  deft,  fifty  dollai's  in  cash,  and  his  draft  on 
C.  Price,  Jr.,  for  one  hundred  and  seventy  five  dollars,  one  year 
from  date,  with  interest  from  this  date,  which,  when  paid,  will  be 
in  full  satisfaction  of  the  judgment  in  this  cause ;  the  amount  of 
the  judgment  being  two  hundred  and  seventy-five  dollars  and  ten 
cents,  with  interest  from  the  17th  August,  1829."  It  was,  how- 
ever, ruled  by  the  judge  before  whom  the  case  was  tried,  that  this 
receipt  was  not  a  defence,  without  showing  that  the  draft  on 
Price  had  been  actually  paid.  A  verdict  having  been  given  for 
the  plaintiff,  a  motion  was  made  for  a  new  trial. 

S.  Stevens,  for  defendant. 

A.  Tuber,  for  plaintiff. 

*  The  syllabus  and  statement  of  the  reporter  are  omitted. 
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Bij  the  Court,  Bronson,  J.  The  plaintift'  cannot  recover  the  full 
amount  of  the  judgment,  without  giving  some  account  of  the  bills. 
He  should,  at  least,  have  produced  and  cancelled  them  on  the 
trial,  or  shown  what  had  become  of  them.  For  aught  that 
appears,  they  may  have  been  paid  by  the  drawee,  or  be  now  out- 
standing, and  the  defendant  Hable  as  drawer  to  some  third  person 
to  whom  the  bills  may  have  been  negotiated. 

The  plaintiff  insists  that  the  onus  lies  on  the  defendant,  and 
that  he  must  show  the  bills  paid,  before  he  can  claim  any  deduc- 
tion from  the  amount  of  the  judgment.  But  I  think  otherwise. 
The  drafts  were  all  payable  several  years  before  the  trial,  and 
until  they  are  accounted  for,  the  reasonable  presumption  is,  that 
they  wei-e  either  accepted  and  paid,  or  that  the  defendant  has 
been  discharged  by  the  laches  of  the  holder.  Although,  according 
to  the  terms  of  the  receipt,  the  bills  were  not  to  operate  in  satis- 
faction until  paid,  it  was  the  duty  of  the  plaintiff  to  present  them, 
and  until  he  shows  such  a  state  of  facts  as  would  authorize  a  re- 
covery on  the  bills  themselves,  he  cannot  recover  on  the  original 
consideration  for  which  they  were  given. 

In  Jones  v.  Savage,  6  Wendell,  658,  the  bill  was  given  for  goods 
purchased,  and  the  holder  having  neglected  to  present  and  give 
notice,  it  was  held  that  he  could  neither  recover  on  the  bill,  nor 
on  the  count  for  goods  sold.  Savage,  C.  J.,  said,  it  may  be  that 
the  holder  of  the  bill,  when  it  fell  due,  made  it  his  own  by  omit- 
ting to  demand  payment  and  give  notice.  It  may  be  that  the 
defendant  had  funds  in  the  hands  of  the  drawee,  with  which  it 
would  have  been  paid  if  presented.  He  added,  that  it  was  not 
like  the  ordinary  case  of  a  note  given  for  goods,  which  may  be 
cancelled  on  the  trial,  and  recovery  had  for  the  original  considera- 
tion. It  was  said,  in  this  case,  tbat  the  bill  was  received  in  pay- 
ment for  the  goods,  but  I  do  not  see  that  this  can  alter  the  prin- 
ciple. Whether  received  as  payment,  or  on  an  agreement  to  apply 
the  money  when  collected,  the  duty  of  presenting  the  bill  results 
from  the  nature  of  the  security.  It  purports  to  be  a  transfer  of 
funds  which  the  drawer  has  in  the  hands  of  the  drawee,  and  there 
is  an  implied  undertaking  on  the  part  of  the  holder  that  he  will 
take  the  proper  steps  to  have  those  funds  applied  to  the  satisfac- 
tion of  his  debt. 

It  was  admitted  in  Tobey  v.  Barber,  5  Johns.  R.  68,  that  the 
note  of  a  third  person,  received  on  account  of  a  pre-existing  debt, 
may  operate  as  payment  if  the  creditor  parts  with  the  note,  or  is 


252 


NOTE    OR    BILL    TAKEN    FOR    DEBT. 


guilty  of  laches  in  not  presenting  it  for  payment  in  due  time.  It  ■ 
was  added,  that  tlie  creditor  need  not  sue  upon  the  note — he  may 
return  it  when  dishonored,  and  resort  to  his  original  demand.  In 
Smith  V.  Wilson,  Andrews,  187,  228,  the  defendant,  Leing  indebted 
to  the  plaintiff  for  coals,  endorsed  and  delivered  to  him  a  note 
against  one  Jones,  and  the  plaintiff  gave  a  receipt  to  apply  the 
money  when  paid.  Jones,  the  maker,  continued  business  nearly 
two  months  after  the  note  fell  due,  and  then  became  a  bankrupt : 
and  the  first  question  made  by  the  counsel  was,  whether  the  plain- 
tiff, by  receiving  the  note  and  not  applying  for  the  money  due 
thereon,  had  lost  his  original  debt ;  and  the  court  held  that  he 
had,  and  gave  judgment  for  the  defendant.  In  Chamberlyn  v. 
Delarivc,  2  Wills.  3.5-3,  the  defendant,  being  indebted  to  the  plain- 
tiff for  work  and  labor,  gave  him  a  draft  upon  one  lieddj^,  which 
the  plaintiff  held  until  after  Ileddy  became  insolvent,  without 
demanding  payment ;  and  in  an  action  upon  the  original  debt,  the 
jury  found  a  verdict  for  the  plaintiff,  on  the  ground  that  the 
draft  upon  Ileddy  was  not  a  negotiable  bill  of  exchange.  It  was 
admitted  by  the  counsel  that  the  defendant  would  have  been  dis- 
charged if  the  instrument  had  been  a  bill  of  exchange ;  but  the 
court  granted  a  new  trial,  and  held  the  defendant  discharged 
whether  the  instrument  was  strictly  a  bill  of  exchange  or  not. 
They  said  that  the  plaintilf,  by  accepting  the  note  or  draft,  under- 
took to  be  dulj^  diligent  in  trying  to  get  the  money  of  Ileddy, 
and  to  apprise  the  defendant,  the  drawer,  if  Ileddy  failed  in  pay- 
ment. See  alsoAVard  v.  Evans,  2  Ld.  Raym.  928.  In  Hebdon  v. 
Hartsink,  4  Esp.  R.  46,  the  defendants  proved  that  they  had  given 
the  plaintiffs  bills  for  a  part  of  his  debt,  and  claimed  that  the 
amount  of  the  bills«hould  be  allowed  as  payment  pro  tanfo.  The 
plaintiff  insisted  that  the  defendant  must  show  the  bills  paid  ;  but 
Lord  Kenyon  said,  where  a  party  took  bills  in  payment  of  a  debt, 
he  would  presume  the  monej^  was  received,  unless  the  contrary 
was  shown.  In  Kearslake  v.  Morgan,  5  T.  R.  553,  the  defendant 
pleaded  that  he  had  endorsed  and  delivered  to  the  plaintiffs  a  note 
made  by  one  Pierce,  which  the  plaintiffs  accepted  and  received /o?- 
and  on  aceounf  of  their  debt  ;  and  on  demurrer  it  was  objected  that 
the  plea  neither  alleged  that  the  note  was  received  in  satisfac- 
tion, nor  that  it  had  been  paid,  or  that  the  plaintiffs  had  been 
guilty  of  latches.  But  the  court  held  the  plea  good.  Mr.  Chitty, 
Chit,  on  Bills,  97,  Phila.  1826,  refers  to  this  case,  and  says,  such  a 
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plea  is  good,  and  coaipelB  the  plaintiff  to  reply  that  the  bill  or  note 
has  been  dishonored. 

It  is,  I  think,  settled  upon  authority,  that  the  plaintiff  was 
bound  to  present  the  hills  for  payment,  and  give  notice  if  they 
were  not  paid,  and  that  the  burden  lies  on  him,  of  proving  that 
due  diligence  has  been  used.  The  rule  is  right  in  principle.  The' 
defendant  had  a  right  to  presume  that  the  bills  would  be  presented ; 
and  if  he  received  no  notice  of  their  dishonor,  he  would  naturally 
conclude  that  his  funds  in  the  hands  of  the  drawee  had  been 
applied  in  satisfaction  of  his  debt  to  the  plaintiff.  And  clearly  it 
should  lie  on  the  plaintiff",  who  held  the  bills,  and  whose  duty  it 
was  to  act  upon  them,  to  show  what  had  been  done. 

If,  on  another  trial,  the  plaintiff"  can  make  out  due  diligence,  or 
such  facts  as  will  excuse  the  want  of  presentment  and  notice,  and 
the  bills  are  produced  and  Cancelled,  he  may  then  recover  the 
balance  of  his  judgment,  after  deducting  the  $-30  paid  in  cash. 
But  if  he  fails  to  make  out  such  a  case,  there  must  be  a  further 
deduction  from  the  judgment,  equal  to  the  amount  of  the  bills  at 
the  time  they  became  payable. 

Should  it  turn  out  that  the  bills  were  accepted  and  paid,  other 
questions  may  arise  which  need  not  now  be  considered. 

New  trial  granted. 


OKIE  V.  SPEKCER. 
In  the  Supreme  Court  of  Pennsylvania. 

DECEMBER   TERIH,   1F36. 

[repoeted  2  WHARTOX,  253-261.] 

IN  error. 

Where  the  holdet^  of  a  promissory  note,  on  the  day  that  it  became  due 
accepted  from  the  maker  a  check  drawn  upon  a  bank,  by  a  firm,  con- 
sisting of  the  maker  and  a  third  person,  dated  six  days  afterwards, 
which  check  was  to  be  in  full  satisfaction  of  the  note,  in  case  it  ivas 
paid  at  maturity  ;  it  was  held  that  this  amounted  to  a  suspension  of 
the  remedy  against  the  maker,  and  dischargefl  the  endorser. 
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A  special  plea,  which  sets  forth  the  fai-fs  of  an  agreeme?it,  iiunj  be 
(joo.l  on  demurrer  ;  although  the  legal  effect  or  result  thereof  is  nut 
averred. 

Thus,  in  assumpsit  on  a  promissory  vote  against  the  endorser,  the 
defendant  phadecl  specially,  that  the  'jiJainiiff',  on  the  dag  the  note 
bcraiiie  due,  agreed  to  accept  from  the  malar  a  check  upion  a  hank, 
drami  by  a  frm,  consisting  of  the  maker  and  a  tiiird  person,  dated 
six  days  aj'tenvards,  vddch  check  teas  to  be  in  full  satisfaction  of  the 
note,  if  paid  at  maturity,  and  tliat  the  check,  was  accordingly 
accepted,  cj-c.  ;  it  was  hdd,  that  the  pha  uas  good,  cdthough  it  did  not 
aver  that  there  ivas  an  agreement  to  give  time  to  the  maker,  tf-e. 

On  a  writ  of  error  to  the  District  Court  for  the  City  and  County 
of  riiiladelphia,  it  appeared  that  Ahraham  Okie  brought  an 
action  on  the  case  in  that  court,  against  Asa  ypencer,  and  declared 
in  assumpsit  on  a  promissory  note,  drawn  hy  Oliver  Spencer  in 
favor  of  Asa  Spencer,  and  by  him  endorsed. 

The  note  came  into  the  hands  of  one  D.  ^Villiamson,  and  was 
in  his  hands  on  the  day  it  fell  due.  It  was  afterwards  endorsed 
by  him,  and  came  to  the  hands  of  the  plaintiff. 

The  defendant  filed  three  special  pleas,  the  tliird  of  which  was 
as  follows : 

"  And  for  a  further  plea,  &e. ;  because  he  says  that  the  said  pro- 
missoi-y  note  was  endorsed  for  the  accfmimodation  of  the  said 
Oliver  Spencer,  the  drawer  thereof,  and  that  the  said  Asa  ])ever 
received  any  consideration  whatever  for  the  said  note,  nor  for 
endorsing  the  same  as  before  mentioned.  And  the  said  Asa 
furtlier  says,  that  at  the  maturity  of  the  said  promissory  note, 
&c.,  viz.,  on  the  3d  of  May,  1833,  viz.,  at,  &c.,  the  said  Oliver 
Spencer,  the  maker,  &c.,  and  one  D.  AVilliamsou,  who  was*  then 
and  there  the  holder,  &c.,  agi'ced  that  the  said  Oliver  Spencer 
should  give,  and  the  said  D.  Williamson  would  accept,  the  draft, 
commonly  called  the  check,  of  the  lirm  of  Sj  encer  &  Marshall, 
which  said  firm  was  composed  of  the  said  Oliver  Spencer  and  one 
Joseph  II.  Marshall,  upon  the  Farmers'  and  ^Mechanics'  Bank",  for 
the  full  amount  of  the  said  promissory  note,  in  the  said  declara- 
tion mentioned,  and  payable  six  days  from  the  maturity  of  the 
said  promissory  note,  viz.,  from  the  3d  of  May,  1833,  which  said 
term  or  latitude  of  payment  was  to  be  effected  by  the  device  or 
contrivance  of  post-dating  said  check  to  the  (Jth  day  thereafter. 
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viz.,  the  9th  day  of  May,  1833,  and  the  said  check  was  to  be  a  full 
satisfaction  of  the  said  promissory  note,  in  case  the  said  check 
was  duly  honored  at  its  maturity ;  and  the  said  Asa  doth  further 
aver,  that  such  check  was  then  and  there  given  by  the  said  Oliver 
Spencer,  and  accepted  by  the  said  D.  Williamson,  in  pursuance  of 
the  agreement  aforesaid  ;  and  the  said  Asa  doth  further  aver,  that 
the  said  agreement,  and  the  said  giving  and  accepting  of  such 
check,  were  without  the  privity,  knowledge  and  consent  of  him, 
the  said  Asa ;  and  the  said  Asa  doth  further  aver,  that  afterwards, 
to  wit,  at  the  September  term,  in  the  year  1883,  of  the  District 
Court,  &c.,  the  said  Abrahata  Okie  obtained  judgment  on  the  said 
check,  against  said  Oliver  Spencer  and  Joseph  II.  Marshall,  for  the 
full  amount  thereof,  &c. ;  and  this,"  &c. 

To  this  plea  the  plaintiff  demurred  generally:' ;  and  the  defend- 
ant joined  therein. 

On  the  2d  of  July,  1836,  the  District  Court,  after  argument, 
gave  judgment  on  the  demurrer  in  favor  of  the  defendant.* 

The  plaintiff  then  took  a  writ  of  error  ;  and  on  the  return  of 
the  record,  assigned  the  following  errors: 

1.  "  The  court  below  erred  in  deciding,  that  if  the  holder  of  a 
promissory  note  accepts  from  a  maker  a  check  of  a  third  person, 
for  the  amount,  on  a  bank,  payable  in  six  days,  in  satisfaction  for 
the  note,  in  case  the  check  is  duly  honored  at  maturity,  this 
amounts  to  a  suspension  of  the  remedy  of  the  holder  against  the 
maker  of  the  note,  and  consequently  discharges  the  endorser, 
although  the  note  had  been  regularly  protested,  and  notice  thereof 
given  to  the  endorser. 

2.  The  court  erred  in  deciding,  that  on  a  general  demurrer  to  a 
special  plea,  which  sets  forth  a  certain  state  of  facts,  but  does  not 
allege  a  contract  in  terms  for  a  particular  object — as  where  the 
plea  sets  forth  the  facts  referred  to  in  the  first  error  assigned,  but 
does  not  allege  in  terms  that  they  constitute  a  contract  to  give 
time  to  the  makers  for  the  payment — the  plea  is  not  defective. 

3.  The  court  erred  in  deciding,  that  in  a  special  plea,  it  is 
allowable  to  allege  the  facts  as  they  really  are,  without  alleging 
their  legal  construction  or  effect. 

*Miles,  299,  (Okie  v.  Spencer.) 
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4.  The  court  erred  in  declarirg,  that  the  thii-d  plea  pleaded  in 
the  ahove  case,  in  the  court  below,  was  valid,  notwithstanding  the 
demurrer. 

•J.  The  court  erred  in  deciding,  that  the  facts  set  forth  in  the 
pleadings  amounted  to  a  giving  of  time  and  a  suspension  of  the 
plaintilf's  right  to  sue  the  maker,  whereas  such  giving  of  time 
was  not  averred  in  the  jjlca,  and  was  beyond  the  limit  of  judicial 
construction — and  which  the  defendant  was  bound  to  aver  in  his 
plea. 

6.  The  court  erred  in  deciding  that  the  check  in  question  was 
virtually  a  substitute  or  exchange  for  the  note  ;  whereas  it  was  a 
mere  security  collateral  and  accessorial  to  the  note. 

7.  The  court  erred  in  assuming  the  right  to  decide  upon  the 
question  whether  time  was  given  or  not — whereas  that  was  a 
question  to  be  decided  by  the  jur}-  upon  the  evidence. 

8.  Because  the  court  determined  that  time  was  given,  which 
was  a  matter  not  averred  in  the  defendant's  plea,  and  which  was 
in  direct  opposition  to  the  fact  that  the  original  note  as  well  as 
the  check  were  retained  by  the  plaiutilf,  and  no  stipulation  for 
surrender  of  either  was  made." 

jNlr.  Braslii'iii-s  for  the  plaintiff  in  error. 

1.  The  acceptance  of  the  check  of  a  third  person  under  the 
circumstances  of  this  case,  did  not  discharge  the  defendant.  Unless 
the  remedy  against  the  drawer  was  suspended  during  the  time,  the 
endorser  could  not  complain.  Sterling  v.  Marietta  Co.  (11  .Sergt. 
&  Eawle,  179),  I'ring  v.  Clark  (2  Dowl.  &  Eyl.  28  ;  S.  C.  Eng. 
Com.  Law  Rep.  1(»).  There  were  no  argument  here  to  stay  pro- 
ceedings. The  check  taken  was  that  of  a  third  person ;  mere 
collateral  security.  Davis  v.  Gyde  (2  Adolph.  &  Ellis,  623  ;  S.  C. 
29  Eng.  Com.  Law  Hep.  169).  Chitty  on  Bills,  440 ;  Hurd  v. 
Little  (12  Mass.  Rep.  502).    Gould  v.  Robson  (8  East,  576). 

2.  The  plea  did  not  aver  that  there  was  an  agreement  to  stay 
proceedings  against  the  drawer ;  which  is  necessary  according 
to  the  books. 

3.  A\^hether  time  was  given  or  not,  was  a  question  for  the  jury, 
which  the  court  ought  not  to  have  decided.  It  does  not  follow 
of  course  that  a  creditor,  who  takes  collateral  security,  therebv 
binds  himself  not  to  sue.  It  is  a  question  of  evidence.  Theobald 
on  Principal  and  Surety,  130. 

Mr.  Law  (with  whom  was  Mr.  F.  W.  Hubhell). 
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This  was  the  case  of  a  note,  endorsed  for  the  accommodation 
of  the  maker.  There  is  but  one  question,  viz.,  whether  the  facts 
set  forth  in  the  plea,  and  admitted  by  the  demurrer,  are  sufficient 
to  discharge  the  defendant.  In  Chitty  on  Bills,  291  (8th  edit.), 
the  rule  is  laid  down  with  precision,  and  with  the  proper  excep- 
tions. So  by  Chitty,  jun.,  page  100,  and  Theobald  in  his  Treaties 
on  Principal  and  Surety,  the  effect  of  a  transaction  with  the 
drawer,  by  which  the  holder  places  himself  in  such  a  situation  as 
not  to  be  able  to  sue  the  former,  is  laid  down,  and  the  rule  is 
recognized  in  like  manner  by  this  court  in  Clippinger  v.  Creps  (2 
"Watts,  45).  In  fact,  there  is  no  difficulty  about  the  rule ;  the 
only  question  is,  what  amounts  to  giving  time.  In  Ilewet  v. 
Goodrich  (2  Carr.  &  Payne,  458;  S.  C.  12  Eng.  Com.  Law  Rep. 
219),  C.  J.  Abbott  says,  "  giving  time  is  where  the  party  disables 
himself  from  suing  on  the  bill,"  &c.  Then  could  the  plaintiff  have 
sued  on  this  note  during  the  six  days  ?  Clearlj^  not.  There  was 
no  motive  or  consideration  for  the  check,  unless  time  was  to  be 
given.  Cruger  v.  Armstrong  (3  Johns.  Cases,  5).  There  is  a  class 
of  cases  which  decide  that  a  bill  or  note  is  not  satisfaction  of  a 
debt.  Tobey  v.  Earber  (5  Johns.  Rep.  68).  Putnam  v.  Lewis  (8 
Johns.  Rep.  389).  Chitty,  jun.,  on  Bills,  100,  note.  Mildert  v. 
Masterman  (2  Campbell,  179).  Rees  v.  Berington  (2  Ves.,jun., 
539).  Bayley  on  BiUs,  339.  Scarborough  v.  JSTorris  (1  Bay's  Rep. 
177).  Booth  V.  Ross  (8  East,  576).  Craig  v.  Shalcross  (10  Serg 
&  Rawle,  377).  18  Wendell,  134,  509.  1  Esp.  K.  P.  Rep.  5.  The 
case  of  Pring  v.  Clarkson,  cited  on  the  other  side,  and  which  is 
reported  also  in  1  Barnewall  &  Cresswell,  14,  is  distinguishable 
from  this  in  several  respects ;  but  it  is  doubted  by  several  writers. 
Chitty  on  Bills.  Chitty,  jun.,  on  Bills,  112  (note).  Bayley  on  Bills, 
5th  edition  345  (note).  Hill  v.  Reed  (1  Bowl.  &  Ryl.  26 ;  S.  C.  16 
Eng.  Com.  Law  Rep.  418).  As  to  the  plea  ;  the  plaintiff"  having 
demurred,  had  admitted  all  the  facts  and  conclusions  to  be  drawn 
from  them 

The  opinion  of  the  court  was  delivered  by 

Kennedy,  J.  The  defendant  here  having  endorsed  the  note  in 
question,  for  the  accommodation  of  the  drawer,  and  therefore 
being  regarded  as  a  surety  merely,  it  is  admitted  that  if  further 
time  was  given,  when  it  fell  due,  by  the  holder  to  the  drawer,  for 
the  payment  thereof,  the  defendant  is  thereby  discharged.  And 
the  only  question  to  be  decided  is,  whether  from  the  facts  set  forth 
VOL.  II. — 17        • 
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li\'  the  defendant  in  his  special  plea,  to  which  the  plaintitl'  has 
demurred,  the  law  will  impl}-  an  agreement  made  on  the  third  of 
^lay,  the  day  the  note  became  payable,  by  tlie  holder  of  it,  to  give 
further  time  until  the  sixth  of  the  same  month,  to  the  drawer  for 
the  })ayment  thereof. 

And  the  defendant  pleaded  the  general  issue  only,  and  under  it, 
as  he  certainly  might,  have  given  evidence  of  the  facts  set  forth  in 
his  special  plea,  and  the  truth  of  them  had  been  clearly  established 
by  the  evidence  or  the  admission  of  the  plaintiff,  without  more 
having  been  shown  to  the  jury,  it  would  uudoubtedly  have  been 
the  duty  of  the  court  to  have  instructed  the  jury  that  the  facts 
thus  established,  implied  an  agreement,  on  the  part  of  the  holder 
of  the  note,  for  an  adequate  consideration  received  by  him,  to  give 
time  to  the  drawer  for  the  payment  of  it,  without  having  the 
consent  of  the  defendant;  and  that  the  latter  was  thereby  dis- 
charged from  his  liability  as  endorser.     In  the  absence  of  all  proof 
to  the  contrary,  it  cannot  be  supjiosed  here,  that  the  drawer,  when 
the  note  had  become  payable,  could  have  had  any  other  motive 
for  giving  the  check  of  himself  and  his  partner,  securing  the  piay- 
ment  of  it  at  the  expiration  of  six  days,  than  that  of  procuring 
indulgence  for  that  space  of  time  upon  his  note  from  the  holder  of 
it.     That  such,  too,  must  have  Ijeen  the  understanding  of  them 
both  at  the  time,  seems  to  be  the  necessary  inference  from  the 
facts  stated,  if  our  judgments  are  to  be  guided  in  this  respect  by 
what  we  know  to  be  the  common  and  ordinary  motives  which 
generally  influence  and  produce  such   arrangements.     Marshall, 
the  partner  of  tlie  drawer  of  the  note,  does  not  appear  to  have 
been  bound  for  the  payment  of  it  in  any  way  Ijefore  it  fell  due, 
which  tends  generally  to  strengthen,  and  in  truth  to  make  the 
inference  that  the  clieck  was  given  to  procure  further  time  for 
the  payment  of  the  note  irresistible.     And  although  the  check 
cannot  be  considered  as  having;  been  taken  in  satisfaction  of  the 
note ;  nor  as  having  extinguished  it ;  yet  the  right  of  the  holder 
to  proceed  against  the  drawer  to  enforce  the  payment  of  it,  by 
suit,  was  thereby  suspended  until  after  the  expiration  of  the  six 
(lavs.     It  was  in  eti'ect  chanffintr  without  the  consent  of  the  de- 
fendant,  the  terms  upon  which  he  had   agreed  as  endorser  to 
become  liable  for  the  payment  of  the  note,  and  depriving  him  of 
the  right  to  pay  the  note  at  maturity,  if  the  drawer  failed  to  do 
so,  and  then  to  sue  him  immediately  for  it,  and  therefore  amounted 
to  a  release  of  him  from  his  liability.     He  had  guaranteed  I)}'  his 
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endorsement,  the  payment  of  the  note  on  the  3d  of  May,  183-3 ; 
and  it  was  not  competent  for  the  holder  and  the  drawer  without 
his  concurrence,  to  extend  his  guaranty  to  the  9th  of  that  month, 
which  would  clearly  have  been  the  effect  of  their  agreement  and 
the  giving  of  the  check,  if  the  defendant  were  still  to  be  held 
liable  for  the  payment  of  the  note.     That  the  holder,  by  accepting 
the  check,  put  it  out  of  his  power  to  proceed  on  the  note,  by  suit 
against  the  drawer,  until  after  the  six  days,  cannot,  as  it  appears 
to  me,  be  controverted  u}ion  any  ground  that  would  seem  to  be 
consistent  with  the  nature  of  the  transaction,  and  what  must 
have  been  the  intent  of  the  parties.     Had  the  drawer  given  his 
own  check  merely,  for  the  payment  of  the  note  at  the  expiration 
of  the  six  days,  there  might  have  been  some  color  for  saying  that 
he  had  not  thereby  precluded  himself  from  bringing  suit  on  it 
during  that  period  ;  becavise  it  might  then  have  been  argued  with 
great  plausibility,  if  not  correctly,  that  he  had  obtained  by  it  no 
additional  security,  and  consec[uently  no  adequate  consideration  to 
make  a  promise  of  indulgence  binding ;  that  by  the  check  he  ac- 
quired nothing  except  the  personal  responsibility  of  the  drawer, 
which  he  had  before  by  virtue  of  the  note  ;  and  therefore  had  he 
even  made  an  express  promise  of  indulgence  for  the  six  days,  it 
might  have  been  alleged,  that  he  would  not  have  been  bound  by 
it  for  want  of  a  sufficient  consideration ;  but  as  the  case  is  pre- 
sented by  the  special  plea  and  demurrer,  no  such  argument  can  be 
advanced  or  presented  ;  for  by  the  check,  tlie  holder  of  the  note 
received  the  additional  responsibility  of  Marshall,  as  a  security 
for  the  payment  of  it ;  and  it  would  therefore  seem  almost  im- 
possible to  imagine  any  other  reason  for  giving  such  additional 
securitj^,  than  that  of  procuring  an  extension  of  pajmient  for  the 
six  days.     It  is  true,  that  it  may  seem  to  have  been  but  a  short 
indulgence ;  but  being  a  suspension  of  the  right  of  the  holder  of 
the  note,  to  sue  the  drawer  upon  it  during  that  period,  if  operated 
as  effectually  to  discharge  the  defendant  from  his  liability,  as  if  it 
had  been  six  years  ;  for  in  either  case  to  hold  the  defendant  to  be 
still  bound  by  his  endorsement,  would  be  making  him  liable  upon 
terms,  and  in  short,  for  the  fulfilment  of  a  contract,  different  from 
what  he  had  agreed  to.     The  time  of  payment  mentioned  in  a 
note,  is  always  a  veiy  material  part  of  it ;  and  if  it  may  be  en- 
larged without  the  consent  of  the  endorser,  and  he  notwithstand- 
ing be  held  liable  upon  his  endorsement,  there  is  no  reason  why 
the  amount  may  not  also  be  enlarged ;  but  it  is  obvious,  that 
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nothing  of  the  kind  can  be  done,  •without  operating  great  injus- 
tice towards  him ;  and  therefore  it  is,  if  it  be  done,  it  shall  release 
him  from  his  liability.  Every  man,  as  long  as  he  is  a  free  agent, 
must  be  permitted  to  declare  the  terms  upon  which  he  is  willing 
to  incur  an  obligation  ;  and  having  done  so,  it  cannot  be  altered 
in  any  material  point  Avhatever,  without  his  consent ;  nor  yet  any- 
thing be  clone  which  may  affect  his  rights  in  relation  thereto. 

The  counsel  for  the  plaintiff'  has  cited  in  opposition  to  this,  the 
case  of  Pring  v.  Clarkson  (1  Barn.  &  Ores.  14;  S.  C.  8  Eng.  Com. 
L.-IO),  where  a  bill  of  exchange  having  been  dishonored,  the 
acceptor  transmitted  a  new  bill  for  a  larger  amount  to  the  payee, 
without  having  had  any  communication  with  him  respecting  the 
first :  the  payee  discounted  the  second  bill  with  the  holder  of  the 
first,  which  he  I'cceived  back  as  part  of  the  amount,  and  after- 
wards for  a  valuable  consideration,  endorsed  it  to  the  plaintiff. 
It  was  held  that  the  second  bill  was  merely  a  collateral  security, 
and  that  the  receipt  of  it  hj  the  piayee,  did  not  amount  to  giving 
time  to  the  acceptor  of  the  first  bill,  so  as  to  exonerate  the  drawer, 
ilr.  Chief  Justice  Abbott,  in  pronouncing  the  opinion  of  the  court, 
says,  "  in  no  case  has  it  been  said,  that  taking  a  collateral  security 
from  the  acceptor,  shall  have  that  eftect ;"  that  is,  of  discharging 
the  other  parties  to  the  bill:  and  concludes  by  saying,  "  here  the 
second  bill  was  nothing  more  than  a  collateral  security."  K^ow  it 
is  not  easy  to  perceive  why  a  collateral  security  should  not  have 
such  an  effect ;  for  surely  there  is  nothing  in  the  nature  of  it 
which  renders  the  giving  or  the  taking  of  it  inconsistent  with  the 
holder's  agreeing  to  give  time  to  the  acceptor  of  a  bill  or  the 
drawer  of  a  note.  On  the  contrary,  such  indulgence  may  be,  and 
doubtless  is  in  most  cases,  the  very  consideration  upon  which  the 
collateral  security  is  given  and  obtained ;  and,  as  I  have  endeav- 
ored to  show,  makes  the  case,  in  the  absence  of  proof  of  an  expiress 
agreement  to  give  time,  still  stronger  in  favor  of  an  implied  agree- 
ment to  that  effect,  than  where  there  is  nothing  more  given  than  a 
bare  renewal  of  the  promise  by  the  acceptor  of  the  original  bill,  or 
the  drawer  of  the  former  note,  to  pay  the  amount  at  a  future  date. 
But  Chief  Justice  Abbott  was  mistaken,  when  he  said,  "in  no 
case  had  it  been  said,  that  taking  a  collateral  security  from  the 
acceptor  shall  have  that  effect ;"  for  in  Gould  v.  Robson,  (8  East, 
576,)  decided  some  fifteen  years  Ijefore,  it  was  not  only  said,  but 
the  case  itself  turned  upon  the  very  point.  There  the  holder  of 
the  bill  of  exchange  who  when  it  fell  due,  after  taking  part  pay- 
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ment  of  the  acceptor,  agreed  to  take  a  new  acceptance  from  him 
for  the  remainder,  payable  at  a  future  day,  but,  in  the  meantime, 
the  holder  to  keep  the  original  bill  in  his  hands  as  security ;  and  it 
was  held  that  it  amounted  to  a  giving  of  time,  and  a  new  credit 
to  the  acceptor,  and  therefore  discharged  the  endorser.  Besides, 
the  authority  of  Pring  and  Clarkson  has  been  doubted  by  the  pro- 
fession. Mr.  Chitty  in  his  Treatise  on  Bills,  442  (8th  Eng.  edit.), 
after  repeating  the  principle  laid  down  in  it,  adds,  "but  it  is  sub- 
mitted that  the  mere  receiving  further  security,  payable  at  a  future 
day,  would  in  general  imply  an  engagement  to  wait  until  it  be- 
comes due.  See  also  Bayley  on  Bills  (5th  ed.),  345,  note  31 ;  and 
Chitty,  Jr.,  on  Bills  (ed.  of  1834),  100  w.  a.  note  1 ;  and  in  Ken- 
drick  V.  Lomax  (2  C.  &  J.  405),  it  would  seem  to  be  overruled  ; 
for  it  was  decided  there,  that  the  holder,  by  taking  a  rennoed  bill, 
imiMedly  agrees  to  give  time  until  it  becomes  due,  and  cannot  sue 
in  the  interim  on  the  original  bill. 

But  it  has  been  further  objected  by  the  plaintiff's  counsel,  sup- 
posing it  to  be  held  that  an  agreement  by  the  holder  to  give  time 
to  the  drawer  of  the  note,  may  be  fairly  implied  from  the  facts 
set  forth  in  the  special  plea,  that  still  the  court  cannot  make  the 
implication,  because  this  is  making  the  facts  therein  stated,  but 
evidence  of  such  agreement,  and  therefore  they  ought  either  to 
have  been  referred  to  the  jury  under  the  general  issue  ;  or  other- 
wise, the  defendant,  instead  of  setting  out  the  facts  merely  in  his 
plea,  which,  at  most,  are  only  evidence  of  the  agreement  to  give 
time,  ought  to  have  set  out  the  agreement  itself,  quasi  an  agree- 
ment, which  is  the  gist  of  the  defence.  This  objection,  perhaps, 
would  not  be  without  weight,  if  the  rules  of  special  pleading- 
were  to  be  strictly  regarded  here ;  and  might  possibly  be  sus- 
tained by  the  force  of  authority.  And  as  we  are  not  much  in 
the  habit  of  special  pleading,  it  would  certainly,  therefoi-e,  be 
well  to  avoid  attempting  to  plead  such  matters  specially,  when- 
ever, according  to  our  pactice,  it  may  be  dispensed  with ;  but 
more  especially  in  such  an  action  as  the  present,  wherein  it  is 
rarely,  if  ever  done,  in  England ;  not  even  when  special  pleading- 
was  required,  generally,  in  all  cases,  and  attended  to  with  the 
utmost  strictness.  To  sustain  this  objection,  it  has  been  argued 
that  the  rule,  which  requires  things  to  be  pleaded  according  to 
their  legal  effect,  applies  here ;  and  as  the  defendant  claims  that 
the  facts  set  forth  in  his  plea,  amount  to  an  agreement  in  law  to 
give  further  time  for  payment,  he  ought,  therefore,  to  have  stated 
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the  agreement  simply ;  because  this  is  the  asyeet  in  which  he 
■n-ishes  the  matter  to  be  considcrdl  by  the  court,  and,  therefore, 
he  ought  to  have  so  presentcil  it,  and  not  in  the  indirect  and  cir- 
cuitous mode  of  allegation  which  he  has  adopted.  Under  this 
view  of  the  rule,  it  was  laid  down  in  Stroud  v.  Lady  Gerrard  (1 
Salk.  8),  which  was  de1)t  on  a  bail-bond,  that  if  the  defendant  has 
put  in  special  bail,  he  cannot  plead  in  terms,  that  he  has  put  in 
such  bail,  but  must  plead  co'inpcruit  ad  cJiem  ;  because,  as  is  there 
said,  he  must  plead  according  to  the  operation  things  have  in 
law.  This  rule,  liowcver,  as  I  apprehend,  has  not  been  regarded 
in  this  and  some  of  the  other  States,  with  the  same  strictness  as 
in  England.  In  Ilerrick  v.  Bennett  (8  .Johns.  374),  it  was  held, 
upon  demurrer  to  the  plaintiti''s  declaration  on  a  promissory 
note,  to  be  sufRcient,  that  it  was  set  out  according  to  its  terms. 
The  note,  as  stated  in  the  declaration,  was  without  any  time  be- 
ing mentioned  therein  for  payment,  and  the  court  say,  "  it  is  to 
be  presumed  that  the  plaintiff  has  stated  the  note  in  his  declara- 
tion, aeconlimj  to  the  terms  of  if,  and  that  is  sufficient.  The  conclu- 
sion of  law  is,  that  ^vd^en  no  time  is  specified  in  a  note,  it  is  pay- 
able immediately."  It  appeared  the  note  was  not  declared  on 
according  to  its  legal  etfeet ;  but  the  court  having  the  terms  of 
the  note,  or,  in  other  words,  the  facts  therein  contained,  presented 
l_)y  the  plaintiff's  ileelaration,  and  admitted  by  the  defendant's 
demurrer  to  be  true,  conceived  the  only  matter  then  in  issue 
between  the  parties  was  thus  reduced  to  a  mere  question  of  law, 
which  they,  according  to  the  maxim,  d.'l  qiiesiioneni  Iciji.s  respondent 
jiiratores  sed  judices,  were  bound  to  answer,  and  accordingly  ren- 
dered a  judgment  in  favor  of  the  plaintiff. 

This  decision  of  the  Supreme  C<.inrt  of  JSTew  York  was  followed 
by  this  court  in  a  case  decided  hy  it  at  Pittsburg,  some  e)t;'ht  or 
ten  years  ago,  which,  I  believe  has  not  been  reported.  It  was 
ptreferred  to  the  decision  given  in  the  case  of  Bacon  v.  Page  (1 
Conn.  Eep.  404),  which  was  cited  and  shown  on  the  agreement ; 
wherein  the  same  point  arose,  and  received  a  directly  contrary 
decision,  by  the  Supreme  Court  of  Connecticut.  This  latter  court 
say  that  the  jolaintiff"  should  declare  on  a  contract,  according  to 
its  legcd  effect,  and  not  on  the  ecidmcc  of  the  contract ;  that  it  did 
not  appear  from  the  declaration  that  the  note  had  become  pay- 
able ;  and  accordingly  reversed  the  judgment  which  had  been 
rendered  against  the  defendant  below,  by  the  default. 

In  the  case  before  us,  from  the  facts  set  forth  in  the  special 
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plea,  the  conclusion  of  law,  that  the  holder  of  the  note,  when  it 
fell  due,  for  an  adequate  consideration,  agreed  to  give  time  to 
the  drawer  to  pay  it,  is  quite  as  strong  and  as  certain,  as  that  the 
law,  when  a  note  is  given  for  the  payment  of  money,  without  any 
time  being  specified  therein  for  that  purpose,  makes  it  payable  by 
implication,  immediately.  The  plaintiff  was  bound  to  know  the 
conclusion  which  the  law  would  draw  from  the  facts  stated  in 
the  plea,  if  true ;  and  if  not  true,  he  knew  them  not  to  be  so, 
and  therefore  ought,  and  no  doubt  would,  have  taken  issue  upon 
them,  and  put  the  defendant  on  proving  them  before  a  jury. 
Seeing,  however,  that  he  has  only  denied  their  sufficiency  in  law 
to  defeat  his  claim  against  the  defendant,  we  must  take  it  that 
they  are  true,  as  stated  in  the  plea.  Ko  question  of  fact,  there- 
fore, remains  to  require  the  intervention  of  a  jury  ;  the  matter  in 
issue  is  reduced  to  a  mere  question  of  law,  which  the  court  is 
bound  to  decide.  Considering,  then,  the  facts  as  being  sufficient 
to  raise,  by  implication  of  law,  a  binding  promise  on  the  part  of 
the  holder  of  the  note,  at  the  time  it  became  due,  to  give  the 
drawer  further  time  for  the  payment  of  it,  which  discharged  the 
defendant  from  his  liabilitj^  as  endorser,  we  affirm  the  judgment. 

Judcfmelit  affirmed. 


Payment  is  tl:e  performance  of  a  pecuniary  obligation.  If  some- 
tliiiig  else  is  substituted  for  monej^  it  must  be  as  the  result  of  a  new 
agreement  whicli  supersedes  the  old,  or,  in  other  words,  through  an 
accord  and  satisfaction  When,  however,  a  debt  is  discharged  by  any 
means,  it  is  popular!}''  said  to  be  paid.  Negotiable  instruments  bear  a 
close  resemblance  to  monej-  in  man}'  of  their  characteristics,  and  the 
satisfaction  of  a  debt  by  a  note  or  bill  is  commonly  designated  as 
payment.  Such  an  instrument  may  be  taken  as  so  much  money,  or  as 
a  means  of  securing  the  amount  due.  In  the  latter  case  it  is  appropri- 
atel}'  termed  a  collateral  secnritj'.  It  does  not  represent  or  take  the 
place  of  the  debt,  but  is  placed  beside  it  in  the  hands  of  the  creditor  in 
order  to  make  him  safe.  In  the  former  case  the  payment  niaj'  be 
absolute,  or  conditional  to  be  in  fidl  if  the  instrument  is  paid  at 
maturity.  1  Smith's  Leading  Cases,  564,  6  Am.  ed. ;  Molntyre  v.  Ken- 
nedy, 5  Casey.  448. 

The  transfer  of  a  bill  or  note  for  or  in  consideration  of  a  pre-existing 
debt,  may  be  a  defence  to  the  original  cause  of  action :  First,  when 
the  note  is  taken  in  satisfaction.    Nest,  when  it  is  taken  for  the  debt 
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with  an  express  or  implied  agreement  that  it  shall  be  in  full  when  paid, 
and  the  snit  is  brought  before  the  instrument  matures.  Thirdly,  when 
the  note  has  been  necrotiated  to  a  third  person,  and  is  still  outstanding 
in  his  hands.  Finally,  when  the  creditor  is  gnilty  of  laches  in  not  pre- 
senting the  instrument  for  payment,  and  giving  notice  of  non-payment 
in  due  season  as  required  by  the  commercial  law,  and  such  negligence 
proA'es  injurous  to  the  debtor.  Mclvtyi-e  v.  Kennedy,  5  Case}',  448,  4  53  ; 
Bhipmon  v.  Cook,  1  Green,  251  ;  Eenniston  v.  Avery,  16  IS'ew  Hamp- 
shire, 117. 

Satisftiction  as  distinguished  from  paj-ment  or  performance,  arises 
from  the  agreement  of  the  parties,  and  not  from  the  thing  given  in 
satisfaction,  which  is  merelj'  the  consideration  for  the  agreement.  The 
accord  must,  therefore,  be  established  in  evidence,  and  will  not  be  im- 
plied by  the  law.  Hart  v.  Baillie,  16  S.  &  R.  162  ;  Wrakhj  v.  Bdl,  9 
Watts,  280,  Phelps  v.  Johnson,  8  Johnson,  58  ;  Greg07-y  v.  Thomas,  2 
Wend.  41  ;  Ghallai/pr's  Fx'rs  w .'Roberts,  3  W.  C.  C.  R.  191  ;  Woodward 
V.  Miles,  4  Foster,  289  ;  Doiunry  v.  Hicks,  14  Howard,  240  ;  Lyman  v. 
The  Untied  States  Bank,  12  Id.  225;  1  Smith's  Leading  Cases,  445, 
458,  6  Am.  ed. 

This  is  peculiarlj'  true  where  a  promise  is  made  to  a  man  who  is  en- 
titled to  performance,  and  the  effect  of  construing  the  transaction  as 
an  accord  is  to  substitute  one  cause  of  action  for  another.  Wheeler 
V.  Schroeder,  4  Rhode  Island,  .3y2,  388  ;  Weakley  v.  Bell,  9  Watts,  273, 
288  ;  Schilling  v.  Durst,  6  Wright,  128.  A  bill  or  note  will  not,  there- 
fore, discharge  an  antecedent  debt  unless  it  is  shown  to  have  been 
given  and  received  as  absolute  payment.  Krphart  v.  Butcher,  IT 
Iowa,  240;  Hojjkins  v.  Boyd,  11  iMaryland,  lOT  ;  Kenision  y.  Arenj, 
16  New  Hampshire,  113  ;  Crary  v.  Bowers,  20  California,  81  ;  Smith 
V.  Owens,  21  Id.  11  ;  Brown  v.  Cronise,  lb.  381  ;  Jones  v.  Johnson,  3 
W.  &  S.  276;  Ely  v.  Ely,  5  Barr,  440;  The  Citizens'  Bank  v.  Carson, 
32  Missouri,  191  ;  33  Id.  503. 

The  rule  holds  good,  even  when  the  new  obligation  is  higher  in  degree 
than  the  old,  as  when  a  bond  is  given  for  a  debt  due  on  simple  contract, 
unless  both  are  so  absolutely  identical  as  to  call  the  doctrine  of  merger 
into  operation  ;  and  applies  a  fortiori,  as  between  obligations  of  the 
same  grade  or  nature.  ]]^eakiyv.  Bell,  9  Watts,  213,  280  ;  1  Smith's  Load- 
ing Cases,  573,  6  Am.  ed.  "  1  agree,"  said  Lord  Holt,  in  T7ard  v.  Eva.ris, 
2  Lord  Raymond,  928,  "  in  the  difference  taken  by  my  brother  Darnell, 
that  taking  a  note  for  goods  sold  is  a  payment,  because  it  was  a  part 
of  the  contract ;  but  paper  is  no  payment  when  there  is  an  antecedent 
debt.  For  when  such  a  note  is  given  in  payment,  it  is  always  taken 
to  be  given  under  this  condition,  to  be  payment  if  the  money  be  paid 
thereon  in  a  convenient  time."  And  it  had  been  previously  held,  in 
Clark  v.  Mundal,  1  Salk.  124,  that  a  "bill  should  never  go  in  discharge 
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of  a  precedent  debt,  except  it  be  part  of  the  contract,  that  it  should 
be  so."  Douglass  Y.  Renolds,'!  Fetevs,  113  (a.nte,  iS);  The  Kimball,  3 
Wallace,  37,  48;  Weakly  v.  Bell,  9  Watts,  233,  283;  Wheeler  v. 
Schroeder,  i  Ehode  Island,  383,  392. 

It  is  well  established,  in  accordance  with  these  principles,  that  the 
burden  of  proof  is  on  him  who  alleges  that  a  debt  has  been  extin- 
guished by  a  bill  or  note.  Prima  facie,  such  an  instrument  is  condi- 
tional, not  absolute  payment.  The  Kimball,  3  Wallace,  3'7  ;  Brown  v. 
Scott,  51  Pennsylvania,  357,  363  ;  Herring  v.  Sanger,  37  Johnson's 
Cases,  71;  Johnson  v.  Weed,  9  Johnson,  310;  Olcott  v.  Eathbone,  5 
Wend.  490;  Hays  v.  Stone,  7  Hill,  128;  Jaffrey  v.  Cornish,  10  Xew 
Hampshire,  505 ;  Elliott  v.  Sleeper,  2  Id.  327 ;  Maze  v.  Miller,  1 
W.  C.  C.R.  328;  Ghallager's  Ex'rs  v.  Roberts,  2  Id.  191;  Harris 
V.  Lindsay,  4  Id.  271;  Peter  v.  Beverly,  10  Peters,  532;  Schemer- 
horn  V.  Loines,  7  Johnson,  311;  Hays  v.  Stine,  7  Hill,  130;  Elwood 
V.  Deifendorf,  5  Barbour,  398;  Van  Epps  v.  Dillage,  6  Id.  244; 
Vail  V.  Foster,  4  Comstock,  312;  Olenny.  Smith,  2  Gill  &  John- 
son, 494;  Bill  v.  Porter,  9  Conn.  33;  PeriY  v.  Pitfield,  5  Rawle,  166; 
Tyson  v.  Pollock,  1  Penna.  R.  375  ;  McGinn  v.  Holmes,  2  Watts,  121  ; 
Rinsley  w.  Buchanan,  5  Id.  118;  McLughan  v.  Rovard,  4  Id.  308! 
Costelo  V.  Cave,  2  Hill's  S.  C.  528;  Ghastum  v.  Johnson,  IL  Bailey, 
574;  Prescott  v.  Hubbell,  1  McCord,  94;  Spear  v.  Atkinson,  1  Iredell, 

262  ;  Watson  v,  Owens,  1  Richardson,  111 ;  Gordon  v.  Price,  10  Id.  385  ; 
Weed  V.  Snow,  3  McLean,  265;  Gardner  v.  Gorham,  1  Douglas,  507  ; 
Steamboat  Charlotte  v.  Hammond,  9  Missouri,  59;  Ayers  v.  Foft  ii'en, 
2  Southard,  765;  Kelsay  v.  Rosborough,  2  Richardson,  226;  CZari  v. 
Savage,  20  Conn.  258;  Morrison  y.  Welty,  18  Maryland,  109 ;  McCray 
V.  Carrington,  35  Alabama,  698  ;    McMurray  v.    Taylor,  30  Missouri, 

263  ;  5Zi/n/l  v.  IFaZfcer,  12  Wisconsin,  334  ;  T/ie  5anyfc  o/  S/;.  ilfarj/'s  v. 
St.  John,  25  Alabama,  566,  615;  Morony  v.  The  Mobile  Ins.  Co.,  27 
Id.  254. 

Checks  stand  in  this  respect  on  the  same  footing  with  bills  and 
notes,  and  will  not  operate  as  payment,  unless  it  appears  that  such  was 
the  intention  with  which  they  were  given  and  received.  The  People 
V.  Hoivell,  4  Johnson,  303  ;  In  the  Matter  of  Brown,  2  Story,  502  ; 
Mclntyre  v.  Kennedy,  5  Casey,  448  ;  Strong  v.  King,  35  Illinois,  9 ; 
Johnson  v.  The  Bank  of  North  America,  5  Robertson,  555,  590.  In 
Strong  v.  King,  the  court,  said  th&t  pynma  facie,  a  check  was  merely  a 
means  of  getting  paid,  although  entering  or  crediting  such  an  instru- 
ment as  cash,. might  be  strong  if  not  conclusive  evidence,  tliat  it  was 
received  in  satisfaction. 

The  case  is  not  necessarily  varied  by  the  transfer  of  the  instrument 
to  a  third  person,  or  by  discounting  it  in  bank,  and  crediting  the  debtor 
with  the  proceeds.     Douglass  v.  Reynolds,  7  Peters,  113  (ante,  48). 
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Under  these  circumstances,  the  cause  of  action  is  suspended  in  England, 
and  there  is  an  equitable  bar  under  the  decisions  in  the  United  States. 
IlaWiews  V.  Dare,  20  Marjdand,  248.  If,  however,  the  note  is  dis- 
honored, and  taken  up  by  the  creditor,  he  will  be  remitted  to  his 
original  position,  and  may  sue  for  the  debt.  Douglass  v.  Reynolds; 
Keene  v.  Bu/res?ie,  3  S.  &  R..  233  ;  Hola2yhant  v.  G/iurch,  "?  Harris,  18  ; 
Alcock  V.  Hojjkins,  6  Cusli.  48i;  Lyman  v.  U.  S.  Bank,  12  Howard, 
225  ;  Dicl-inson  v.  King,  28  Vermont,  318  ;  Fullon  v.  Alhardson,  2  A.  &  E. 
32;  Bur  dick  y.  Green,  15  Johnson,  24T  ;  Hughes  v.  }Yeai:er,9>  Cowen, 
77.  A  plea  that  a  note  had  been  given  for  the  debt,  and  negotiated  to 
a  third  person,  was  accordingly  held  insufficient  in  Burdick  v.  Green, 
because  the  instrument  might  still  be  re-endorsed  to  the  plaintiff  before 
the  case  was  tried. 

It  results  from  what  has  been  said,  that  while  a  negotiable 
instrument  is  a  good  consideration  for  an  accord  and  satisfaction, 
the  accord  must  be  established  by  proof,  and  will  not  be  implied  from 
taking  the  bill  or  note.  Fickling  v.  Breiuer,  38  Alabama,  685;  While 
V.  Jones,  38  Illinois,  159  ;  Matthews  v.  Dare,  20  iMar3dand,  248  ;  Schill- 
i7igv.Din:st,  a  \Xnghi,  12&;  Smith  v.  S^nzY/i,  7  Foster,  244  ;  Thompson 
V.  Briggs,  8  Id.  40;  Henbach  v.  .lloUman,  2  Duer,  227,  229  ;  McBlurray 
V.  Taylor,  3  Missouri,  2(i3.  This  is  equally  true  whetlier  the  security 
given  for  the  debt,  is  the  note  of  the  defendant,  or  of  a  third  person. 
Hayes  v.  Stone,  7  Hill,  130  ;  Ty^an  v.  Pollock,  1  Pennsylvania,  370  ;  Mc- 
Intyre  v.  Kennedy,  5  Casey,  448  ;  Kephart  v.  Butcher,  17  Iowa,  240; 
^yelsh  V.  Allington,  23  California,  322.  In  the  language  of  Ch.  J.  Spencer, 
such  an  instrument  will  not  extinguish  the  debt,  unless  it  is  expressly 
agreed  that  it  shall  be  paj'ment,  and  the  same  thing  was  said  in  Porter 
V.  Talcoit,  1  Connecticut,  380.  These  dicta  were  cited  and  approved 
\n  Peters  v.  Beverly,  16  Peters,  562,  568;  and  in  Bayard  v.  Shinik, 
]  W.  &  S.  95;  Ch.  J.  Gibson,  said,  "if  the  securities  are  trans- 
ferred for  a  debt  contracted  at  the  time,  the  presumption  is  that  they 
are  received  in  satisl'action  for  it,  but  if  for  a  precedent  debt,  it  is  that 
they  are  received  as  collateral  security  for  it,  and  in  either  case  the  pre- 
sumption may  be  rebutted  bj-  direct  or  circumstantial  evidence." 
Yuungs  v.  Stahelin,  34  New  York,  258.  The  agreement  need  not  how- 
ever be  made  in  express  terms,  but  may  be  inferred  from  facts  and  cir- 
cumstances indicating  that  the  intention  was  to  satisfy  the  antecedent 
obligation.  Strong  v.  King,  35  Illinois,  9;  White  v.  Jones,  38  Id. 
159  ;  Harris  v.  Lindsey,  4  C.  C.  R.  271,  276 ;  White  v.  Howard,  1  Sand- 
ford,  811 ;  Benson  v.  Thayer,  23  Id.  374  ;  Struthers  v.  Kendall,  5  Wright, 
214  ;  Hatchin  v.  Secor,  8  Michigan,  494  ;  Robinson  v.  Hurlburt,  34  Ver- 
mont, 115  ;  Pratt  v.  P'oot,  10  New  York,  599.  In  Hart  v.  Boiler,  15  S.  & 
11.  162,  Tilghman,C.  J.,  said,  "  that  a  note  will  not  operate  as  satisfaction 
of  an  antecedent  debt,  unless  so  intended  and  accepted  by  the  creditor. 
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But  if  so  accepted  it  is  a  satisfaction.  The  51(0  animo,  it  was  accepted,  is 
a  matter  of  fact  wliicli  the  court  cannot  take  to  itself  to  the  exclusion  of 
the  jury."  (See  Douglass  v.  Reynolds,  T  Peters,  113,  ante  49  ;  Dougherty 
V.  Hunter,  4  P,  F.  Smith,  386.)  "  Tiie  intent  may  often  be  deduced 
from  circumstances,  though  nothing  positive  was  expressed."  Foster 
v.H'i]l,ii&  New  Hampshire,  526;  Lyman  v.  The  Bank  of  the  United 
States,  12  Howard,  244;  Johnson  v.  Weed,  9  Johnson,  804;  Gardner 
V.  Qorham,  1  Douglass,  207.  And  this  would  seem  to  be  the  rule, 
when  taken  with  the  qualification,  that  while  the  jurors  are  entitled  to 
draw  conclusions  from  the  evidence,  the  question  whether  there  is 
evidence  belongs  to  the  court,  and  they  should  not  be  permitted  to 
find  that  there  was  an  intention  to  satisfy,  in  the  absence  both  of 
direct  and  cii'cumstantial  proof  Wheeler  v.  Schroeder,  4  Rhode 
Island,  383,  392;  Ba.yard  v.  Shunl,  92,  94;  Brown  v.  Seoit,  P.  F. 
Smith,  357,  363;  Mason  v.  Wiclcrsham,  4  W.  &  S.  iOO.  It  has  indeed 
Ijccn  said  that  the  agreement  must  be  express ;  Noel  v.  Hurray,  13 
New  York,  168  ;  Crane  v.  ILcDonald,  45  Tiarb.  354  ;  Graham  v.  Sykes, 
15  Louisiana,  Am.  ed.  49  ;  but  this  would  seem  to  mean  that  unless  the 
intention  to  satisfy  the  debt  appears  from  the  acts  or  declarations  of 
the  i)arties,  it  will  not  be  implied.  Robinson  v.  Hurlburt,  34  Vermont, 
115  ;  Harris  v.  Lindsey,  4  W.  C.  C.  R.  271,  276. 

These  decisions  result  from  the  well  established  principle,  that  an 
unexecuted  accord  will  not  extinguish  an  antecedent  obligation,  unless 
it  is  distinctlj'  so  agreed.  In  the  absence  of  proof,  the  natural  inference 
is,  that  a  promise  to  perform  is  not  satisfaction  unless  it  is  fulfilled. 
This  presumption  cannot  be  overcome  without  showing  that  the  parties 
intended  the  debt  to  be  extinguished,  whether  the  promise  was  or  was 
not  performed.  In  other  words  it  must  appear  that  the  promise  merely 
as  such  was  given  and  received  in  satisfaction.  Good  v.  Cheeseman, 
B.  &  Ad.  328  ;  Evans  v.  Powis,  1  Exchequer,  601  ;  Flockton  v.  Hall, 
14  Q.  &  B.  380;  1  Smith's  Leading  Cases,  444,  447,  462,  6  Am.  ed. ; 
Lovelace  V.  Cocket,  Hobart,  68;  Norivood  v.  Grype,  Cro.  Eliz.   727. 

The  rule  was  accurately  stated  by  Bell,  ,T.,  in  Woodward  v.  Miles,  4 
Foster,  289.  "The  principal  question  in  this  case  is,  whether  the  new 
agreement  between  the  parties,  that  the  defendant  should  pay,  and  the 
plaintiff  should  receive  the  two  thousand  feet  of  clapboards  in  payment 
of  the  three  items  of  the  account  now  in  suit,  discharged  that  account. 
Such  an  agreement  can  only  operate  to  discharge  the  original  cause  of 
action,  as  an  accord  and  satisfaction.  The  general  rule  laid  down  in 
the  books  is,  that  there  must  be  not  onl}'  an  accord,  but  a  satisfaction. 
An  accord  not  executed  is  no  bar  to  the  original  claim.  Coil  v.  Huston, 
3  Johns.  Ca.  243  ;  Walkinson  v.  Inglesby,  5  Johns.  386  ;  Russell  v. 
Lytte,  6  Wend.  390 ;  Bank  v.  Degraw,  23  Wend.  342 ;  Peytoe's  Case,  9 
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Co.  19;    Walker  v.   Seaborn,   1   Taunt.  .526;  Filch  v.  Sidlon,  5  East, 
280  ;  TucJcerman  v.  Neirholl,  11  Mass.  581  ;  1  Com.  Dig.,  Accord,  B,  4. 

"  If  the  agreement  in  this  case  had  been  executed  by  the  delivery  and 
acceptance  of  the  clapboards,  it  would  have  been  a  bar  to  this  action  ; 
but  so  long  as  the  new  agreement  is  unexecuted,  the  original  contract 
remains  in  force. 

"  An  agreement  to  make  a  new  contract,  and  that  the  new  contract 
shall  be  accepted  in  satisfaction  of  the  original  one,  if  carried  into 
effect,  is  an  accord  executed,  and  discharges  the  original  cause  of 
action,  whether  the  new  contract  is  ever  performed  or  not.  Wal/ciiison 
V.  InijlciJii/,  before  cited  ;  Eaton  v.  Lincoln,  13  Mass.  424: ;  Seaman  v. 
Eoskins,  2  Johns.  Ca.  195  ;  Eeaton  v.  Angier,  1  X.  H.  Rep.  391. 

"  But  there  is  no  presumption  of  law,  where  parties  make  a  new  con- 
tract that  the  creditor  shall  receive  his  paj-  at  a  different  time,  or  place, 
or  in  a  different  way  from  that  originally  stipulated,  that  the  parties 
agree  to  accept  the  new  contract  in  discharge  of  the  old.  The  party 
who  alleges  such  agreement  for  the  discharge  of  the  old  debt  is  bound 
to  prove  a  distinct  agreement  to  that  effect.  This  question  has  most 
frequently  arisen  in  cases  where  promissory  notes  or  acceptances  have 
been  given  for  antecedent  debts.  And  it  is  clear,  that  at  common  law 
the  acceptance  of  a  note  or  bill  for  the  amount  of  a  debt,  is  no  discharge 
of  that  debt,  unless  it  is  so  expressly  agreed.  Wrights.  Croolcery  Co., 
1  N.  H.  Eep.  281 ;  Elliot  v.  Sleeper,  2  N.  H.  Rep.  521  ;  Jeffrey  v. 
Cornish,  10  N.  H.  Rep.  505,  where  the  cases  are  collected;  Tohey  v. 
Barber,  5  Johns.  68  ;  Johnson  v.  Weed,  9  Johns.  310;  Bill  v.  Porter, 
9  Conn.  2.3  ;  Purler  v.  Taloutt,  1  Cow.  359  ;  Hayes  v.  Stone,  1  Hill, 
128.     In  some  of  the  States  it  is  held  otherwise. 

"  In  the  present  case  it  was  not  contended,  that  there  was  any  dis- 
tinct evidence  tending  to  show  that  the  parties  agreed  that  the  new 
contract  sliould  be  accepted  in  satisfaction  and  discharge  of  the  old 
contract.  If  such  evidence  had  been  deemed  by  the  defendant  to  exist, 
he  might  have  requested  the  verdict  of  the  jury  upon  that  point,  and 
the  question  would,  of  course,  have  been  submitted  to  them.  Willard 
v.  Oermar,  1  Sand.  S.  C.  50  ;  Bremer  v.  Herr,  8  Barr,  106.  Instead 
of  this,  the  court  was  desired  to  rule  upon  the  question  as  a  matter  of 
law,  and  the  decision  was  in  accordance  with  the  decisions  of  this  court. 

"  It  is  suggested,  that  part  payment  of  the  clapboards  having  been 
made,  the  plaintiff  could  not  recover  upon  his  original  account ;  but 
we  are  unable  to  see  how  this  can  affect  the  question.  An  accord  must 
be  entirely  executed  to  be  a  defence,  and  if  the  new  contract  was  itself 
accepted  in  discharge,  it  is  immaterial  whether  it  was  executed  or  not." 

The  weight  of  authority  is  in  accordance  with  this  decision,  that 
while  the  acceptance  of  goods,  chattels,  or  other  tangible  propertj^  in 
payment,  will  operate  as  actual  payment  or  satisfaction,  a  different  inter- 
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pretation  -will  be  put  out  he  same  language  when  used  with  reference 
to  bonds,  bills,  notes,  or  other  securities  which  have  no  intrinsic  value, 
and  ma,y  be  worthless  if  the  obligor  proves  insolvent.  Archer  v.  Leh, 
5  Hill,  200  ;  Leas  v.  James,  IDS.  &  R.  307,  315.  In  Leas  v.  James,  where 
the  question  arose  out  of  the  assignment  of  a  bond  by  a  debtor  to  a  credi- 
tor, and  a  credit  given  for  it  by  the  latter  ;  Tilghman,  C.  J.,  said  :  "  If  the 
defendants  set  up  the  assignment  of  the  bond  as  a  payment,  it  is 
incumbent  on  them  to  prove  that  it  was  so  intended.  The  writing 
itself  shows  no  such  thing,  and  in  cases  where  a  chose  in  action  is  as- 
signed by  the  debtor  to  the  creditor,  I  think  the  presumption  is,  that  it 
was  not  intended  as  an  absolute  payment,  unless  it  is  so  expressed. 
The  reason  of  this  presumption  is,  that  such  assignment  is  not  in  its 
nature  a  paj'ment.  It  puts  no  money  in  the  hands  of  the  creditor,  but 
only  gives  him  the  means  of  collecting  money  from  another.  If  these 
means  fail,  therefore,  without  the  fault  of  the  creditor,  there  is  no 
reason  why  the  original  debtor  should  be  discharged."  So  in  Archer 
V.  Leh,  5  Hill,  200,  204,  the  assignment  of  one  demand  in  paj-ment  of 
another,  on  the  faith  of  a  promise  that  the  assignor  should  be  credited 
with  the  amount  of  the  former,  was  held  not  to  discharge  the  latter, 
because  the  language  of  the  parties  was  equivocal,  and  the  law  would 
not  presume  that  they  meant  absolute  payment,  in  the  absence  of  suffi- 
cient proof  to  the  contrary.  "  The  agreement,"  said  Cowen,  J.,  "leaves 
it  equal,  whether  the  credit  was  not  to  be  the  usual  conditional  one,  to 
become  absolute  on  the  assigned  claim  proving  available.  Such  is  the 
legal  construction  of  an  arrangement  to  take  a  claim  against  a  third 
person,  to  be  applied  upon  a  precedent  debt ;  and  the  law  will  not 
hold  it  to  be  an  absolute  paj-ment,  unless  there  be  an  express  agree- 
ment to  take  it  as,  per  se,  a  satisfaction.  In  the  absence  of  such  an 
agreement,  the  law  will  not  compel  the  creditor  to  apply  it  in  discharge, 
till  the  money  be  actually  received.  Here  are  no  such  words  as  abso- 
lute payment,  absolute  satisfaction,  absolute  discharge,  or  the  like,  to 
indicate  that  the  credit  was  to  differ  from  the  one  usual  in  such  cases. 
Even  the  transfer  of  a  negotiable  note  against  a  third  person,  would 
not  have  been  a  satisfaction  on  the  terms  here  used." 

The  better  opinion  seems  to  be  that,  even  when  the  receipt  or  other 
memorandum  of  the  transaction  speaks  of  settlement  or  payment,  or 
even  of  paj-mentin  full,  it  should  be  interpreted  as  meaning  conditional 
payment  to  be  in  full  if  paid.  Schilling  v.  Durst,  6  Wright,  126  ; 
Glenn  v.  Smith,  2  Gill  &  Johnson,  494  ;  Putnam  v.  Lewis,  8  Johnson, 
389  ;  Tobeij  v.  Barber  (ante,  245)  ;  Mclntyre  v.  Kennedy,  5  Casey,  448, 
453;  ShawY.  The  Church,  3  Wright,  226;  Berry  v.  Griffin,  10  Maryland, 
2T  ;  Wheeler  v.  Schroeder,  4  Rhode  Island,  383,  389  ;  Schut  v.  Hall,  3 
Williams,  165;  Schemerhorn  v.  Loines,  7  Johnson,  311;  Johnson  v. 
Cleaves,  15  New  Hampshire,  332;  Muldon  v,  Whitlock,  1  Cowen,  290; 
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Sutton  V.  The  Albatross,  2  Wallace,  Jr.  32Y  ;  Jones  v.  Shaw,  4  W  &  S. 
2r33;  Bradford  v.  Fox,  3S  New  York,  289;  Buswell  v.  I'oqucer,  37 
Id.  312;  Eenbachv.  Mollman,  2  Duer,  227,  259. 

In  I/igbee  v,  T/ie  ItaiJroad,  3  Bosworth,  487,  taking  part  of  tlie  debt 
in  mone3',  the  note  of  a  third  per.son  at  thirty  daj's  for  the  I'esidae,  and 
giving  a  receipt  for  the, whole  as  cash,  was  said  not  to  be  satisfaction,  or 
preclude  a  recovery  of  the  original  demand,  And  where  the  receipt 
was  that  a  note  had  been  taken  in  settlement  of  the  account,  the  court 
said  that  the  account  was  not  settled  by  the  note.  McMnrraij  v.  Tay- 
lor, 30  Missouri,  263 ;   Wheider  v,  Schroeder,  4  Rhode  Island,  3s3. 

A  receipt  in  full  is,  however,  evidence  from  which   it  ma-y  fairly  be 

inferred  tliat  the  debt  is  extinguished,  although  the  question  is  still 

one  of  fact,  depending  on   the  intention  of  the  parties  as  disclosed  by 

all  the  evidence.     Schilling  v.  Durst,  6  Wright,  12G  ;  Jones  v.  Shanhan, 

.  4  Watts  &  Serg.  263  ;  Seltzer  v.  Coleman,  8  Case}',  493. 

The  parties  may  remove  all  doubt  by  saying,  unequivocall}',  on  the 
one  hand,  that  the  note  is  received  conditionally  to  be  in  full  when 
paid,  or,  on  the  other  hand,  that  it  is  taken  in  satisfaction  and  discharge 
of  the  debt.  Under  these  circumstances  the  intention  is  no  longer 
doubtful,  and  the  question  may  be  decided  as  one  of  law.  Herring  v. 
Sanger,  3  Johnson's  Cases,  71  ;  Harris  v.  Lindsay,  4  W.  C.  G.  R.  98,  271, 
276.  When  this  precaution  is  not  observed,  conjecture  must,  from  the 
nature  of  the  case,  be  substituted  to  a  greater  or  less  extent,  for  proof. 

The  burden  of  proof  is,  however,  on  the  party  who  has  the  affirma- 
tive of  the  issue  that  the  debt  is  satisfied,  and  to  justify  a  decision  in 
his  favor,  there  must  be  something  more  than  the  transfer  and  accept- 
ance of  the  note.  Matthews  v.  Da7-e,  20  Maryland,  248  ;  Wdrh  v.  Al- 
lington,  23  California,  322;  Bayard  v.  Shunk,  1  Watts  &  Serg.  92 ; 
Davis  v.  Desauque,  5  Wharton,  530,  538  ;  Tarns  v.  Hitner,  9  Barr,  441, 
443,  448;  McMurray  v.  Taylor,  40  ^Missouri,  463;  FiclAing  v.  Brcioer, 
38  Alabama,  085;  Crane  v.  JfcDonald,  45  Barb.  354;  Derlin  v.  Cham- 
hlin,  6  Minnesota,  468.  A  mere  scintilla  of  evidence  should  not  be  left 
to  the  jury  ;  and  this  standing  bj'  itself  is  not  even  a  scintilla.  3'Iason 
V.  Wickersham,  4  W.  &  S.  100.  We  agree,  said  Washington,  J.,  in 
Harris  v.  Lindsay,  i  W.  C.  C,  R.  271,  276,  "that  a  note  or  bill  of  ex- 
change given  for  a  pre-existing  simple  contract  debt  does  not  extin- 
guish, and  that,  per  se,  it  affords  no  grounds  for  presuming  an  agree- 
ment between  the  parties  that  it  should  be  received  in  satisfaction  of 
such  debt."  The  dicta  in  Bayard  v.  Shunk,  and  McLiiyrc  v.  Kennedy, 
5  Casey,  448,  451,  are  to  the  same  effect;  and  in  Tarns  v.  Hitner,  Coul- 
ter, J.,  observed,  that  if  the  notes  were  not  taken  as  collateral  security 
btit  in  payment  and  satisfaction,  it  was  tlie  duty  of  the  defendant  to 
show  it.  The  burthen  of  proof  lay  on  him  and  not  on  the  creditor.  '■  Tak- 
ing a  new  note,"  said  Kennedy,  J.,  in  Weekly  v.  Bell,  9  Watts,  283,  "  for 
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the  same  debt  mentioned  in  the  old,  without  an  agi-eement  to  give  time 
to  the  malier,  to  deliver  up  the  old  note  to  him,  or  that  the  new  shall  be 
taken  in  satisfaction  for  the  old  note,  has  ever  been  considered  a  mere 
collateral  security,  which  does  not  affect  or  vary  the  rights  or  liabilities 
of  the  parties  in  any  respect  whatever.''  It  follows  that  where  such  an 
agreement  is  not  proved  by  those  who  rely  upon  it,  it  should  be  deemed 
not  to  exist,  and  the  verdict  found  or  judgment  rendered  accordingly. 
Wheeler  v.  Schroeder ;  Berry  v.  Oriffin  ;  Glenn  v.  Smith,  2  Gill,  494. 
This  rule  is  peculiarly  applicable  when  the  note  of  one  of  several  part- 
ners or  joint  debtors  is  given  for  a  debt  due  by  all,  because  the  new 
obligation  is  prima  facie  less  beneficial  than  tlieold.  Tarns  v.  Eilner ; 
Mason  v.  Wickersham,  4  W.  &  S.  100  ;  Bowers  v.  Still,  13  Wright,  65  ; 
Shellinberger  v.  Seldridge,  lb.  83  ;  and  if  the  accord  is  not  express,  it 
should  at  least  appear  that  the  instruments  evidencing  or  securing 
the  prior  demand  were  surrendered,  or  the  debt  itself  in  some  way  un- 
equivocally discharged.  Davis  v.  Desauque  ;  Weakly  v.  Bell,  9  Watts, 
282. 

Such  transactions  are,  however,  so  various  that  no  invariable  rule  can 
be  laid  down,  and  a  comparatively  slight  circumstance  may  turn  the 
scale.  When  the  securities  held  by  the  creditor  are  surrendered  or 
the  note  is  taken  as  one  of  several  items,  making  up  a  larger  sum,  and 
a  receipt  or  credit  given  for  the  whole  in  full,  the  inference  will  be 
strong,  if  not  irresistible,  that  the  debt  is  satisfied.  Mosely  v.  Floyd, 
31  Georgia,  564  ;  Seltzer  v.  Caiman,  5  Casey,  493  ;  Frisbie  v.  Lnrned, 
21  '\Fend.  380.  So,  where  a  debtor  offered  to  pay  in  cash,  at  the  end 
of  a  few  daj's,  or  to  give  the  note  of  a  third  person  at  once,  and  the 
creditor  chose  the  latter,  he  was  held  to  have  elected  to  take  the  note 
as  money,  and  forego  the  right  to  enforce  the  debt  itself.  Si.  John  v. 
Purdy,  1  Sandford,  9.  And  where  one  partner  gave  a  note,  after  the 
partnership  had  been  dissolved,  in  which  the  amount  due  by  the  Arm 
was  consolidated  with  debts  arising  from  other  intermediate  trausac- 
tions,  and  the  creditor  agreed  to  pass  the  note  when  paid,  to  his 
credit;  the  transaction  was  said  to  evince  an  intention  to  substitute 
him  as  the  sole  debtor,  and  discharge  the  original  joint  liabilitj'. 
Harris  v.  Lindsey,  i  W.  C.  C.  R.  98,  271,  274. 

In  Frisbie  v.  Lamed,  21  Wend.  450;  the  following  case  was  stated 
for  the  opinion  of  the  court:  Frisbie  and  McKinney  were  partners. 
McKinney  assumed  the  debts  of  the  firm,  and  gave  a  small  sum  in 
cash  and  the  note  of  a  third  person  for  a  larger  sum  to  one  of  the 
creditors.  The  latter  entered  the  whole  on  his  books  to  the  credit  of 
the  partnership.  He  subsequently  advanced  monej^  to  McKinney,  and 
took  a  bond  and  warrant  of  attorne}^  for  it,  and  for  the  amount  of  the 
note,  which  had  been  dishonored.  Judgment  was  then  entered  on  the 
bond.     These  circumstances  were  held  to  show  that  the  joint  debt  was 


272  NOTE    OE    BILL    TAKEN    FOE    DEBT. 

satisfied.  Cowen,  J.,  said,  "  Williams'  note  endorsed  by  McKinney 
was  received  as  payment  This  is  evident,  from  its  being  credited  on 
the  bool^s,  with  the  small  sum  of  money  paid  at  the  same  time,  and 
the  balance  struck  by  the  book.  Prima  facie  here  was  an  accord  and 
satisfaction.  The  Neiu  York  State  Bank  v.  Fletcher,  5  Wend.  85  ;  Booth 
V.  Smith,  3  Id.  66.  The  reason  why,  in  Smith  v.  Sogers,  IT  Johns' 
R.  310,  the  new  note  was  not  allowed  as  payment  in  a  case  much  like 
this,  was,  because  the  receipt  for  the  note  declared  that  when  paid,  it 
was  to  be  credited.  In  the  case  at  bar,  it  was  absolutely  credited  at 
the  time." 

The  rule  in  modum  solvenlis  applies  in  this  as  in  most  other  instances 
where  the  condition  prescribed  is  not  invalid  ;  and  the  creditor  cannot 
bjf  dissenting  render  that  a  collateral,  which  is  tendered  absolutely. 
If  he  takes  the  note,  he  must  take  it  subject  to  the  conditions  prescribed 
\)y  the  debtor.  Burlington  Co.  v.  Greene,  22  Iowa,  508  ;  see  McDaniel 
V.  Lapham,  21  Vermont,  232  ;  McDaniel  v.  The  Bank  of  Rutland,  8 
Williams,  230  ;    Croft  v.  Lumley,  1  Ellis,  Bl.  &  Ellis,  1069,  1081. 

It  is  established,  that  when  the  note,  acceptance,  or  endorsement  of 
a  third  person  is  taken  in  satisfaction,  the  debt  is  extinguished,  and 
will  not  revive  on  the  dishonor  of  the  note  ;  Heidenh eimer  v.  Lyon,  3 
E.  D.  Smith,  54;  Gallagher  v.  Ketchum,  lb.  175  ;  Shipman  v.  Cook,  1 
Greene,  251;  Boyd  v.  Smith,  3  Wend.  66;  The  New  York  Bank  v. 
Fletcher,  5  Id.  66  ;  Radlett  v.  Heren,  20  New  Hampshire,  102  ;  Boyd  v. 
Hitchcock,  20  Johnson,  16;  LePage  v.  McCrea,  1  Wend.  164;  The 
Union  Bank  v.  Snooks,  1  Snced,  401  ;  but  there  is  room  for  doubt  where 
the  new  security  only  bears  the  name  of  the  part3'  by  whom  it  is  relied 
on  as  a  defence.  It  was  considered  at  one  period,  that  the  note  of  the 
debtor  could  not  extinguish  the  debt.  Such  an  instrument  was  said 
to  be  a  mere  promise  to  pay,  and  therefore  no  equivalent  for  the  sur- 
render of  the  antecedent  right  of  suit.  Frisbie  v.  Lamed,  21  Wend. 
450,  452;  Cumber  v.  Wain,  1  Strange,  426;  Cole  v.  Sackett,  1  Hill, 
516  ;  Waydell  v.  Licer,  6  Id.  448.  In  Cumber  v.  Wain,  the  note  was 
for  a  less  sum  than  the  debt,  but  the  decision  would  apparently  have 
been  the  same  if  it  had  been  given  for  the  full  amount.  Pratt,  Ch.  J., 
said,  that  one  bond  would  not  satisfy  another,  even  when  it  bettered 
the  position  of  the  obligee.  When,  however,  the  question  arose  in 
Sard  V.  Rhodes,  1  M.  &  W.  152,  which  was  a  suit  against  an  acceptor 
for  £43,  the  court  sustained  a  plea,  that  after  the  bill  became  due,  the 
drawer  made  his  promissory  note  for  £44,  aud  delivered  the  same  to 
the  plaintiff  in  full  satisfaction  and  discharge  of  the  bill.  In  the  sub- 
sequent case  of  Sibree  v.  Tripp,  15  M.  &  W.  22,  Pollock,  C.  B.,  said, 
that  it  was  established  under  Sard  v.  Rhodes,  that  the  acceptance 
of  a  negotiable  security  might  be  pleaded  as  a  satisfaction  of  a  simple 
contract  for  a  like  amount,  aud  the  only  question  was  whether  the  doc- 
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trine  applied  when  the  claim  was  for  a  larger  sum.  On  this  point  the 
court  were  of  opinion  with  the  defendant.  A  debt  might  be  satisfied 
by  giving  a  different  thing,  not  part  of  the  sum  itself  but  having  dif- 
ferent properties.  The  weight  of  authority  is  in  accordance  with  this 
doctrine,  that  the  note  or  acceptance  of  a  debtor  will,  if  it  is  so  agreed, 
extinguish  the  obligation  of  the  debt.  Keogh  v.  McNitl,  6  Minne- 
sota, 313;  Myers  Y.  Welles,  5  Hill,  463;  Sard  v.  Rhodes,  1  M.  &  W. 
153;  Sihree  v.  Tripp,  15  Id.  22  ;  Sheehy  v.  Mandeville,  6  Craiich,  253  ; 
Hart  V.  Boiler,  15  S.  &  R.  175;  Jones  v.  Shawhan,  4  W.  &  S.  257  ; 
Olennv.  Smith;  Ligon  v.  Dunn,  6  Iredell,  138;  Minis  v.  McDowell, 
Geo.  182 ;  Dogan  v.  Ashley,  1  Richardson,  36  ;  Bonnell  v.  Ghamherlin, 
21  Conn.  487  ;  Wetherley  v.  Mann,  11  Johnson,  518  ;  Arnold  v.  Camp, 
12  Id.  409. 

In  New  York,  however,  the  courts  hold  to  the  ancient  rule,  that  the 
note  of  a  debtor,  or  of  two  or  more  joint  debtors  cannot  operate  as 
satisfaction,  because  the  parties  are  the  same  and  the  change  in  the 
cause  of  action  merely  one  of  form.  If  this  were  strictly  accurate,  the 
agreement  would  be  unanswerable.  It  is,  however,  obvious  that  such 
an  instrument  may  be  more  advantageous  in  many  ways  than  the 
naked  demand  for  which  it  was  received,  and  will  even,  if  not  negotia- 
ble, enable  the  holder  to  recover  on  proving  the  signature  of  the 
maker  without  adducing  evidence  to  show  the  existence  of  a  considera- 
tion. 

"  A  promissory  note,"  said  Parke,  Baron,  in  Baker  v.  Walker, 
"  though  not  a  specialty,  resembles  a  specialty,  and  is  at  all  events  a 
security."  A  naked  promise  to  do  that  to  which  the  party  is  already 
bound  cannot  be  a  satisfaction,  because  the  inadequacy  appears  on 
inspection  by  a  necessary  legal  inference.  A  promise  to  do  a  different 
thing  is  prima  facie,  a  mere  accord  which  unexecuted  does  not  bar. 
Schilling  v.  Durst,  6  Wright,  128.  But  such  a  promise  may  be  a 
satisfaction  if  so  intended  ;  and  so  may  a  higher  security  for  the  per- 
formance of  the  original  obligation.  1  Smith's  Leading  Cases,  573,  6 
Am.  ed.  A  promissory  note  is  confessedly  an  adequate  consideration 
for  an  agreement  to  suspend  the  debt.  This  is  conceded  even  in  New 
York ;  Myers  v.  Wells,  5  Hill,  463  ;  where  the  courts  adhere  with  a 
curious  inconsistency  to  the  doctrine  of  Cumber  v.  Wain,  when  the 
agreement  is  by  way  of  accord  and  satisfaction.  Frisbie  v.  Lamed, 
21  Wend.  350  ;  Cole  v.  Sacket,  2  Hill,  516  ;  Wagdell  v.  Luer,  5  Hill, 
448.  It  is  established  in  that  State,  under  these  decisions,  that  a  note 
of  the  debtor,  or  of  two  or  more  joint  debtors,  will  not  satisfy  the  debt 
even  when  it  is  expressly  so  agreed. 

All  the  authorities  concur  that  a  naked  promise  by  a  debtor  not 
put  in  the  form  of  a  promissory  note,  will  not  satisfy  the  debt.     But  it 
is  now  established  that  the  promise  of  one  of  several  partners,  or  co- 
YOL.  II 18 
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contractors,  is  a  sufficient  consideration  for  an  agreement  to  look  solely 
to  him,  and  discliarge  the  rest.  Foioellx.  Ghat-Irss,  3i  Missouri,  485; 
Livingston  v.  Badcliff,  6  Barb.  202  ;  Van  Epps  v.  Dillaye,  lb.  245  ; 
Lyth  V.  Aiilt,  1  Escheq.  6C9;  Veri/  v.  Levy,  13  Ho-ivard,  435;  Ereusslcr 
\.  Pope,  5  Strobliart,  126.  This  is  true  even  when  the  promise  is 
merelj'  oral,  and  ajjplies  a  fortiori  when  the  agreement  is  reduced 
to  -writing  or  tiie  note  of  one  of  the  members  of  a  firm  is  taken 
in  satisfaction  of  a  partnership  debt.  Powell  v.  Charless  ;  Pobinson  v. 
Eurlburt,  34  Vermont,  115  ;  Barris  v.  Linchay,  4  W.  C.  C.  R.  98,  271  ; 
Hheehyv.  Mandeville,  6  Cranch,  263  ;  Bonnell  y.  C!iambe7-lain,'2&  Conn. 
487  ;  S/rp]i('nx  v.  Thompson,  2  AVilliams,  77  ;  Thompison  v.  Percival,  5 
li.  &  Ad.  924  ;  Waydell  v.  Leitr,  3  Denio,  510  ;  Arnold  v.  Gamp,  12 
Johnson,  409  ;  Sard  v.  Rhodes,  1  II.  &  W.  152, 

The  question  is,  however,  one  of  fact  for  the  jury,  depending  on  the 
intention  with  which  the  instrument  was  given  and  received,  and  such 
an  intention  will  not  be  inferred  from  the  mere  acceptance  of  the  note. 
Poivrll  V.  Charless  ;  Rayburn  v.  Day,  27  Illinois,  46  ;  Harris  v. 
Lindsay,  4  W.  C.  C.  11.  271,  274  ;  Bedford  Y.Dealdns,  2  B.  &  Aid.  210. 

In  Arnold  v.  Camp,  12  Johnson,  409,  the  inference  of  satisfaction 
was  deduced  from  the  surrender  of  the  partnership  note,  but  when  the 
instrument  wliich  was  alleged  to  have  extinguished  the  joint  liabilitj', 
was  to  be  credited  to  the  firm  when  paid,  the  court  held  that  the  pay- 
ment was  conditional  and  did  not  extinguish  the  antecedent  obligation. 

In  Massachusetts,  Maine  and  Vermont,  taking  the  note  or  bill  of  the 
debtor  or  of  a  third  person  for  an  antecedent  debt,  is  prima  facie  satis- 
faction, and  precludes  the  creditor  from  enforcing  the  original  demand 
whether  the  new  security  is  or  is  not  honored.  Thacher  v.  Dinsmore, 
5  Mass.  299  ;  Johnson  v.  Johnson,  11  Id.  230;  French  v.  Price,  24  Id. 
13  ;  Hutcliins  v.  Olcott,  4  Vermont,  549  ;  Torrey  v.  Baxter,  13  Id.  452; 
Farr  v.  Stevens,  26  Id.  299;  Wait  y.  Breivsler,  31  Id.  516;  House  y. 
Alexander,  2  Metcalf,  157;  Homes  v.  Smith,  16  Maine,  177;  Wise  v. 
Hilton,  4  Id.  435  ;  Fneler  v.  I_jiidivi(j,  34  Id.  455.  In  the  absence  of 
direct  and  circumstantial  proof,  the  inference  is  that  the  debt  is  jiaid. 
Boliinson  v.  Hurlburt.  But  this  presumption  may  be  rebutted  by  show- 
ing that  such  was  not  the  intention  of  the  paities  ;  Bonnell  v.  Cham- 
berlain, 26  Conn.  4S8  ;  Robinson  v.  Hurlburt,  34  Vermont,  115;  Dick- 
inson V.  King,  28  Id.  378;  Cullamore  v.  Langdon,  3  Id.  32;  Hard  v. 
Hoive,  38  New  Hampshire,  35  ;  Bulls  v.  Dean,  2  Metcalf,  7G  ;  Curtis  v. 
Hubbard,  9  Id.  322;  Gilmore  v.  Bussy,  12  Id.  418;  Kendall  v.  Knox, 
38  Maine,  551  ;  Pa.ge  v.  Hu,bberd,  Sprague,  335  ;  Comstock  v.  Smith, 
22  Maine,  262;  Follett  v.  Steele,  16  Vermont,  80;  Mellidge  v.  Boston 
Iron  Co.,  5  Gushing,  158;  and  will  not  arise  where  the  extinguish- 
ment of  the  debt   would   deprive  the  creditor  of  a  higher  security,  or 
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substitute   a  merely  personal  obligation  for  a  lien.      The  Kimball,  3 
AVallace,  3T,  46. 

Tlie  recent  cases  tend  to  correct  this  anomaly,  which  seems  to  have 
originated  from  confounding  conditional  with  absolute  payment,  by  re- 
verting to  the  doctrine  of  the  common  law  tjjat  a  note  or  bill  is  not 
satisfaction  unless  it  is  so  agreed  ;  Breioster  v.  Wait;  Ward  v.  Iloive, 
which  prevails  in  ^.'ew  Hampshire  and  Ehode  Island;  Wheeler  v. 
Schroctler,  4  Rhode  Island,  382;  Vi'right  v.  The  Maine  Crockery  Ware 
Co.,  1  New  Hampshire,  280  ;  Thompson  v.  Briggs,  8  Poster,  40  ;  Han- 
dle v,  Herrln,  20  Id. 102;  and  seemingly  in  Connecticut;  Davidnon  v. 
Bridgeport,  8  Conn.  12  ;  although  in  Chamberlain  v.  Bonnell,  26  Conn. 
488,  the  court  appear  to  have  thought  that  the  debt  is  prima  facie  ex- 
tinguished. 

In  the  ab.sence  of  an   agreement  to  satisfy  the  debt,  a  bill  or  note 
m.ay   be  taken   as  conditional   payment,   "  to  be  in  full  when   paid." 
Under  these  circumstances,  the  original  cause  of  action  is  suspended 
from   the  nature  of  tlie  case,   until  the  new  security  matures  and  i& 
dishonored  ;  Byles  on  Bills,  6  ed.  304;  or  to  state  the  rule  more  aC' 
curately,  such  a  payment  is  subject  to  this  condition,  that  if  the  in- 
strument  be  not  paid   ivhen  due   the  debt  will  revive,  and  may  be 
recovered  unless  the  creditor  has  been  guilty  of  laches  to  the  prejudice 
of  the  debtor  (ante,  249).    Behhaw  v.  Bush,  U  C.  B.  191  ;    The  Phoenix 
Ins.  Co.  V.  Allen,  11  Michigan,  507  ;  Smith  v.  Owens,  21  California,  11  ; 
Brown  v.  Crunise,  lb.  386;   Higgins  v.   Worth,  18  Id.  330;   Griffith  v. 
Gray,  12  Id.  SIT  ;  Noel  v.  Murray,  2  Kernan,  167.     The  law  is  clear, 
said  Lord  Ivenyon,  in  Stedman  v.  Gooch,  1  Esp.  4,  that  if  in  payment 
of  a  debt   the  creditor  is  content  to  take  a  bill  or  note  payable  at  a 
future  day,  he  cannot  legallj''  commence  an  action  for  his  original  debt, 
until  such  bill  or  note  becomes  payable  and  default  is  made  in  the  \iB,y- 
ment.  Price  v.  Price,  16   M.  &  W.  231,  239.     The  rule  is  established 
on  this  basis  under  the  authorities  ;  Eearslakey.  Morgan,  5  Term,  513  ; 
Gould  V.  Robson,  8   East,  596;  Simon  v.   Lloyd,  2  Cr.  M.  &  R.  187  ; 
Kendnch  v.   Lomax,  2  Tyrrwhitt,  438;  Mercer  v.  Cheese,  4  M.  &  G. 
804  ;  Maillard  v.    The   Duke  of  Argyle,   6  Id.  40  ;    Weakly  v.  Bell,  9 
'Watts,  273  ;  Holms  v.  Be  Camp,  1   Johns.  34  ;   Putnam  v.  Lewis,  5  Id, 
389;  Burdickv.  Given,  15  Id.  247;  Humphries  v.  Wheeler,  8  Cowen, 
77  ;   Myers  v.  Welles,  5  Hill,  463  ;   Glenn  v.  Smith,  2  Gill  &  Johns.  449  ;. 
Behhaw  v.  Bush,  11  C.  R.  191  ;    Wheeler  v.  Schroeder,  4  Rhode  Island, 
383,  386 ;    The  Michigan  State  Bank  v.  Leavenworth,  2  Williams,  209  ; 
Bangs  v.  Mosher,  23  Barb.  ;  which  also  show  that  where  the  new  or 
substituted  security  is  negotiable,  it  must  be  produced  and  surrendered 
before  the  plaiutifif  can  proceed  to  judgment.     A  plea  that  it  is  out- 
standing in  the  hands  of  a  third  person,  is  consequently  a  good  defence- 
Matthews  v.  Dare,  20  Md.  248;    Morrison  v.  11 1%,  IS  Id.  369;  Bey- 
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burn  V.  Day,  27  Ills,  46  ;  Rays  v.  McClurg,  4  Watts,  452  ;  and  the  rule 
applies  in  England  where  it  has  been  lost.  Crowe  v.  Clay,  9  Excheq. 
604,  608. 

It  is,  howeTer,  not  less  true  in  this  case  than  where  the  instrument 
is  taken  absolutely,  that  a  note  or  bill  is  not  payment  of  a  pecuniary 
obligation,  unless  the  parties  so  agree.  Shaw  v.  The  Church,  3  Wright, 
226  ;  Weakly  v.  Bell,  9  Watts,  273.  In  the  absence  of  such  an  agree- 
ment, a  new  securitj'  for  an  antecedent  debt  is  an  additional  or  collateral 
security,  and  not  payment.  When  such  a  defence  is  brought  to  the 
test  of  pleading,  the  material  allegation  is,  that  the  note  was  taken  for 
and  on  account  of  the  debt.  Price  v.  Price,  16  M.  &  W.  231.  This 
averment  is  traversable,  and  if  it  be  found  for  the  plaintiff,  the  defence 
will  fail. 

In  this  way  only,  can  the  cases  which  teach  that  taking  a  note  or 
bill  paj'able  at  a  future  day  for  an  antecedent  debt  suspends  the  right 
of  suit ;  Kendrick  v.  Lomax,  2  C.  &  J.  405  ;  Gould  v.  Rohson,  8  East, 
576;  Walton  v.  Wascall,  13  M.  &  W.  452;  Baker  v.  Walker,  14  Id. 
465;  Price  v.  P^nce,  16  Id.  232;  Myers  v.  Welles,  5  Hill,  465  ;  Fellows 
V.  Prentiss,  3  Denio,  518  ;  Mercer  v.  Lancaster,  5  Barr,  160  ;  Okie  v. 
Spencer,  2  Wharton,  259  (ante,  253)  ;  be  reconciled  with  those  which 
treat  the  question  as  one  of  fact,  depending  on  the  intention  of  the  par- 
ties as  disclosed  bj'  the  evidence.  Pring  v.  Clarkson,  2  B.  &  0.  14  ; 
Weakly  v   Bell,  9  Watts,  273  ;   Shaiv  v.  The  Church.  3  Wright,  226. 

The  preliminary  inquiry,  whether  the  note  was  given  for  the  debt,  or 
as  a  collateral  securitj',  belongs  to  the  jury,  and  if  they  are  of  opinion 
that  the  new  security  is  merely  collateral,  the  debt  will  not  be  sus- 
pended. This  is  all  that  the  case  of  Weakly  v.  jBeZZnecessarilj' determines, 
although  we  may  doubt  whether  the  principle  was  correctlj'  applied  to 
the  evidence.  When,  however,  the  question  arose  in  Shaw  v.  The 
Church,  the  court  seem  to  have  thought  that  if  the  instrument  is  not 
taken  in  satisfaction  it  will  be  a  collateral  security.  There  is,  how- 
ever, another  alternative,  that  of  conditional  payment,  which  had  been 
distinctly  recognized  in  Kennedy  v.  Childs,  5  Casey,  448,  and  is  one  of 
the  established  heads  of  the  commercial  law.  1  Smith's  Leading  Cases, 
564,  6  Am.  ed.  Where  the  creditor  gives  a  receipt  in  full  on  receiving  a 
note  or  bill,  the  debt  is  manifestly  paid,  and  the  question  whether  the 
payment  is  absolute  or  conditional  is  the  only  one  that  can  be  raised 
consistently  with  the  language  in  which  the  parties  have  expressed 
their  intention.  Fellows  v.  Prentiss,  3  Denio,  512.  The  presumption 
is  nearly,  if  not  quite  as  strong,  where  a  settlement  is  had  and  a  note 
given  for  the  balance.  Myers  v.  Welles,  5  Hill,  443.  And  it  may 
be  said  in  general,  that  when  it  is  made  to  appear  b}^  any  sufficient 
means  of  proof,  that  a  note  has  been  given  for  and  on  account  of  a  pre- 
existing debt,  and   so  received,  the  law  will  implj-  an  agreement  not 
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to  sue  until  the  maturity  of  the  note.  Okie  v.  Spencer  (ante,  220, 
253)  ;  Walton  v.  Ilancall,  13  M.  &  W.  452.  In  Walton  v.  Mascall, 
a  declaration  averring  that  the  defendant  had  guaranteed  a  promissory- 
note,  in  consideration  tliat  the  defendant  would  accept  it  for  and  on  ac- 
count of  a  debt  due  by  the  mal<ers,  and  thereby  give  them  time  for  the 
payment  of  the  debt,  was  lield  to  disclose  a  sufficient  consideration  to 
sustain  the  guaranty.  "  The  declaration,"  said  Pollock,  C.  B.,  "shows 
not  mereljr  that  the  plaintiff  did  give  time  by  receiving  the  note,  but 
that  he_took  it  under  circumstances  which  compelled  him  to  give  time. 
The  case  of  Kearslake  v.  Morgan,  5  .T.  R.  513,  establishes  that  a 
creditor  who  receives  a  negotiable  instrument  for  and  on  account  of  his 
debt,  is  taken  to  have  received  it  in  present  satisfaction,  and  the  receipt 
of  it  operates  as  a  suspension  of  the  remedy  upon  the  debt." 

In  like  manner  where  a  judgment  creditor  took  the  note  of  the  debtor 
payable  at  a  future  day,  there  was  held  to  be  an  implied  consideration 
in  the  shape  of  an  agreement  not  to  enforce  the  judgment  until  the 
note  fell  due.  Bakery.  Walker,  14  M.  &  W.  465.  "When  a  man," 
said  Parke,  Baron,  "  who  has  a  judgment  debt,  takes  from  his  debtor  a 
promissory  note  for  the  amount,  payable  at  a  certain  time,  it  must  be 
inferred  that  he  therebj'  enters  into  an  agreement  to  suspend  his 
remedy  for  that  period,  and  if  so,  this  is  a  good  consideration  for 
giving  the  note."  The  same  doctrine  was  laid  down  in  Belshaio  v. 
Bush,  11  C.  B.  191,  200  ;  and  in  Fordr.  Buck,  11  Q.  B.  852,  8t3,  it  was 
said  to  depend  on  the  peculiar  nature  of  negotiable  instruments,  and 
to  be  a  necessary  exception  to  the  general  rule  of  law  in  favor  of  the 
law  merchant.  These  decisions  are  conclusive  of  the  English  rule, 
and  the  authorities  in  the  United  States  point  in  the  same  direc- 
tion. In  Myers  v.  Wells,  5  Hill,  463,  which  was  an  action  on  a  guar- 
anty, the  principal  debtor  had  given  his  notes  at  two,  three,  and 
four  months,  for  the  amount  due  on  a  settlement  of  accounts  be- 
tween him  and  the  creditor.  The  courts  said  that  the  notes  liqui- 
dated the  claim,  and  being  negotiable  might  be  used  more  beneficially 
than  the  account.  These  advantages  were  a  sufficient  consideration 
for  the  suspension  of  the  debt.  The  intention  to  extend  the  time  of 
payment  was  undeniable ;  and  as  the  assent  of  the  guarantor  had  not 
been  obtained  he  was  discharged.  The  subsequent  case  of  Fellows  v. 
Prentiss,  3  Denio,  512,  was  also  a  suit  against  a  guarantor.  It  appeared 
from  the  evidence,  that  the  plaintiff  had  taken  the  notes  of  the  prin- 
cipal debtor  at  sixty  and  ninety  days,  and  one  day  after  date,  and  given 
a  receipt  acknowledging  that  the  debt  was  paid.  The  Chancellor  said 
that  the  receipt  and  the  notes  showed  that  the  notes  were  received  in 
payment,  and  it  made  no  difference  that  one  of  the  notes  was  payable 
on  the  succeeding  day.  The  evidence  which  had  been  offered  to  show 
contrary  to  the  writing  that  this  instrument  was  a  mere  memorandum^ 


278  NOTE    OR    BILL    TAKEN    FOK    DEBT. 

which  did  not  extend  tlie  credit,  was  inadmissible.  It  clearly  suspended 
the  debt  pro  tanto  for  four  da3-s,  including  the  daj's  of  grace.  If  the 
creditor  gave  time  bj^  a  binding  agreement  althongh  but  for  a  single 
day,  the  surety  would  be  as  effectually  discharged  as  if  a  new  cause  of 
action  had  been  substituted  for  the  original  deraaml.  The  liability 
of  the  defendant  under  the  guarantj'  was  therefore  at  an  end. 

In  Okie  v.  Spencer,  the  question  arose  in  a  suit  against  the  endorser 
of  a  promissory  note.  The  defendant  pleaded  that  the  maker  of  the 
note  gave  and  the  plaintiff  accepted  a  check  payable  at  a  future  day, 
wiiich  was  to  be  in  full  satisfaction  of  the  note,  if  the  checlc  was  duly 
honored.  The  court  held,  on  a  demurrer  to  the  plea,  that  tliere  was 
an  implied  agreement  on  the  part  of  the  holder  to  give  time  to  the 
maker,  which  exonerated  the  endorser. 

The  principle  was  applied  conversely  in  JLrcer  v.  L'mooster,  5  Barr, 
160,  to  uphold  a  recovery  against  the  endorser  of  a  promissory  note. 
The  defence  was  want  of  consideration.  It  was  shown  at  thetrinl,  that 
the  note  had  been  given  to  a  surety  by  the  principal  debtor  as  a  coun- 
ter security.  The  court  held  that  the  effect  of  the  transaction,  was  to 
preclude  the  surety  from  enforcing  his  equitable  right  to  compel  the 
payment  of  the  debt  when  due.  There  was  consequently  a  sufHcient 
consideration  for  the  endorsement.  These  decisions  may  be  overruled 
in  Penns3'lvania  by  the  case  of  Shaw  v.  Tlw  Church,  but  they  accord 
with  the  rule  of  the  commercial  law  as  established  in  England,  and 
generally  in  the  United  States.  Okie  v.  Spencer,  2  Wharton,  253 
(ante)  ;  The  Michigan  State  Bank  v.  Leauenu-urlh,  2  Williams,  20  ; 
Bangs  V.  3Iosher,  23  Barb.  478;  The  Phwriix  Insurance  Comjiamj  v. 
Alien,  501,  509  ;  Wheeler  v.  Schroecler,  4  Khode  Island,  383.  The  pre- 
sumption is,  however,  raerely  prima  facie ,  and  may  be  repelled  by  direct 
or  circumstantial  proof,  that  such  was  not  the  intention  of  the  parties. 
Wyke  V.  Rogers,  12  Eng.  Law  &  Equity,  162.  In  Weakly  v.  ISdl,  9 
Watts,  273,  the  persons  who  witnessed  the  transaction,  testified  that 
the  creditor  took  the  note  as  a  collateral  security,  and  the  question  was 
properly  left  as  one  of  fact  to  the  }m-y.  So  iu  Ohan  v.  Niemewicz,  3 
Paige,  11  Wend.  372,  the  answer  of  the  defendant,  denying  an  agree- 
ment to  give  time,  was  allowed  to  control  the  inference  that  the  debt 
had  been  suspended. 

When  such  a  defence  is  made  in  pleading,  there  should  be  such  a 
reasonable  certainty  of  allegation,  as  will  present  the  material  question 
whether  the  instrument  was  given  as  security  or  payment  definitely, 
and  enablethejur}' to  determine  it  by  their  verdict.  An  averment  that 
the  note  was  taken  for  and  on  account  of  the  debt,  is  sufMcient  for  this 
purpose,  and  if  it  be  admitted  by  a  demurrer  or  found  for  the  defend- 
ant, the  law  will  draw  the  inference  that  the  instrument  was  taken  con- 
ditionally to  be  in  full  if  paid.     Kearslake   v.  Morgan,  5  Term,  513; 
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Price  V.  Price,  16  M.  &  W.  232  ;  Okie  v.  Spencer,  2  Whartou,  253 
(ante).  An  allegation  that  the  maker  of  the  promissory  note  sued  on 
and  one  Marshall  gave,  and  the  holder  of  said  note  accepted  their  draft 
at  six  days  for  the  amount  of  the  note,  which  said  draft  if  duly  honored, 
■was  to  be  a  full  satisfaction  of  the  same,  was  in  like  manner  hold  sufficient 
in  Okie  v.  Spencer.  It  appeared  distinctly  in  this  instance  that  the 
minds  of  both  parties  met  in  the  new  or  substituted  agreement,  but  an 
averment  that  the  note  was  received  for  and  on  account  of  the  debt,  will, 
it  seems,  be  sufficient,  because  it  could  not  be  so  received  unless  it  was 
so  given.  See  Webb  v.  Wealherly,  1  Bing.  N.  C.  502  ;  Crisp  v.  Griffith, 
2  Cr.  M.  &  R.  159. 

If  the  plaintiff,  in  Okie  v.  Spencer,  had  joined  issue  and  gone  to 
trial,  it  would  have  been,  competent  for  him  to  show  that  the  transac- 
tion set  forth  in  the  plea  was  a  purchase,  subject  to  the  riglit  of  the 
endorser  to  take  up  the  note  and  proceed  forthwith  against  the  maker. 
If  this  had  been  established  the  defence  must  have  failed.  The  assign- 
ment of  a  demand,  or  chose  in  action,  does  not  varj'  the  antecedent 
relations  of  the  parties,  nor  will  it  discharge  a  surety  or  endorser. 
And  the  mere  circumstance  that  the  name  of  the  maker  or  obligor  ap- 
pears on  the  security  given  by  the  assignee,  is  not  conclusive  that  the 
debt  was  paid  or  satisfied,  and  not  sold. 

A  conditional  payment  is,  for  tlie  time  being,  so  far  absolute,  that  it 
will  entitle  a  purchaser  to  possession,  and  preclude  the  vendor  from  re- 
Ij'ing  on  his  lien  for  the  price.  Miles  v.  Gorton,  2  Cr.  M.  &  R.  504, 
512.  The  dishonor  of  the  instrument  will,  however,  revive  the  lien 
and  justify  the  retention  of  the  goods,  notwithstanding  a  partial  de- 
livery during  the  interval. 

The  doctrine  applies  when  a  note  or  bill  is  given  by  a  third  person 
on  behalf  of  the  debtor,  and  the  payment  is  subsequently  ratified  by 
him.  Belshaw  v.  Bush,  11  C.  B.  191,  206  ;  see  Liltleton  v.  Thompson, 
2  Beasely,  274  ;  Garter  v.  Black,  4  Dev.  &  Bat.  425.  In  Belshaw  v. 
Bush,  the  defendant  pleaded  that  after  the  cause  of  action  accrued,  the 
plaintiff  drew  a  bill  for  £38  10s.  parcel  of  the  debt,  on  Wm.  Bush, 
the  father  of  the  defendant,  and  that  the  said  Wm.  Bush  accepted  the 
said  bill  and  delivered  the  same  to  the  plaintiff  for  and  on  account  of 
so  much  of  the  debt,  and  that  the  defendant  afterwards  endorsed  and 
delivered  the  said  bill  to  one  Patrick  Qv&y,  who  became,  and  was  at 
the  commencement  of  the  suit,  the  holder  of  the  bill,  and  entitled  to 
enforce  the  same  against  the  acceptor.  The  court  said  that  if  the  bill 
had  been  given  by  the  defendant,  it  would  have  operated  as  a  con- 
ditional payment  having  the  same  force  as  an  absolute  payment,  unless 
the  condition  on  which  it  was  defeasible  took  effect,  and  there  was  no 
reason  why  a  bill  given  by  a  stranger  should  not  be  a  conditional  paj'- 
ment  by  him.     The  case,  therefore,  was  the  same  as  if  Wm.  Bush  had 
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paid  the  debt  for,  and  on  behalf  of  the  defendant.  It  was  clear,  on  the 
authority  of  Coke  Littleton,  206,  b.,  that  if  a  stranger  gave  money  in 
absolute  or  conditional  paj-ment,  on  behalf  of  another,  and  the  act 
was  adopted  Ity  him,  it  would  operate  as  a  paj'ment  by  himself.  So  in 
the  case  of  36  Henry  VI.,  reported  in  Filzherbert's  Abridgment,  title 
Barre,  pi.  166,  "if  a  stranger  does  trespass  to  me,  and  one  of  his  re- 
lations, or  any  other,  gave  an3'thing  to  me  for  the  same  trespass,  to 
which  I  agree,  the  stranger  shall  have  advantage  to  bar  me ;  for  if  I 
be  satisfied,  it  is  not  reason  that  I  be  again  satisfied,  quod  tota  curia 
concessit." 

Tlie  principle  is  the  same  whether  the  payment  be  conditional,  or 
absolute  in  money,  or  by  a  promissory  note  ;  and  hence,  if  such  an 
instrument  be  taken  in  satisfaction  from  a  stranger,  and  so  pleaded  by 
the  defendant,  the  debt  will  be  extinguished.  See  Simpson  v.  Egger- 
ton,  10  Excheq.  845  ;  Kemp  v.  Balls,  lb.  607  ;  Leavitt  v.  Morrison,  6 
Ohio,  N.  S.  11  ;  Harrison  v.  Hicks,  1  Porter,  123. 

This  results  from  the  familiar  doctrine  that  a  ratification  is  equivalent 
to  a  command.  Notes  to  Culver  v.  Ashley,  19  Pick,  300  (ante,  vol.  1st). 
An  act  done  by  a  man  in  his  own  right  is  not,  however,  susceptible  of 
being  ratified,  even  when  the  effect  or  design  is  to  confer  a  benefit  on 
another,  or  relieve  him  from  liability.  Wilson  v.  Timmons,  6  M.  &  G. 
231  ;  Whitehead  v.  PecJc,  1  Kelly,  141  ;  The  Rail  Road  Go.  v.  Gazzam,  8 
Casey,  340,  347  ;  Watson  v.  Stvann,  11  C.  B.,  N.  S.  756.  A  payment  by 
a  third  person  will  not,  therefore,  satisfy  the  debt,  unless  it  is  made 
for  and  on  behalf  of  the  debtor,  which  must  be  averred  and  proved 
by  him,  and  will  not  be  implied  by  the  law.  1  Smith's  Leading  Cases, 
556,  558,  582,  6  Am.  ed.  ;  James  v.  Isaacs,  12  C.  B.  791  ;  Daniels  v. 
Hollenbeck,  19  Wend.  423  ;  Jones  v.  Broadhurst,  9  C.  B.  173  ;  Smith  v. 
Egginton,  10  Exchequer,  84.  This  principle  is  of  much  moment  in 
determining  whether  payment  by  one  of  the  parties  to  a  note  or  bill  will 
extinguish  the  demand  in  favor  of  another.  Jones  v.  Broadhurst ;  Ran- 
dall V.  Moore,  12  C.  B.  261.  In  Jones  v.  Broadhurst,  payment  by  the 
drawer  was  accordinglj'  held  not  to  be  a  defence  to  a  suit  against  an 
accommodation  acceptor.  The  general  rule,  however,  clearly,  is  that 
satisfaction  by  the  principal  will,  to  prevent  circuity  of  action,  exon- 
erate the  surety.     See  1  Leading  Cases  in  Equity,  140,  3  Am.  ed. 

It  was  an  old  and  well  established  rule  of  the  common  law,  that  if 
the  right  to  enforce  an  existing  cause  of  action  was  suspended  by  the 
act  of  the  party  for  the  briefest  period,  it  was  extinguished  and  dis- 
charged, and  could  never  revive.  Ford  v.  Beech,  11  Q.  B.  842,  867  ; 
Clark  V.  Snelling,  1  Carter,  383 ;  Love  v.  Blair,  6  Blackford,  282  ; 
Chandler  v.  Herrick,  19  Johnson,  129.  A  covenant  not  to  sue,  may 
be  pleaded  as  a  release,  in  order  to  avoid  circuity  of  action  ;  Reed  v. 
Shaiv,  1  Blackford,  118;  Guyler  v.  Cuyler,  2  Johnson,  186;  Hanson  v. 
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Close,  Tb.  448  ;  but  a  covenant  not  to  sue  before  a  day  certain,  or  until 
default  is  made  by  a  third  person,  is  not  a  defence,  although  it  may  be 
made  the  ground  of  a  recovery  in  damages.  A  plea  that  after  the 
note  in  suit  fell  due,  it  was  agreed  between  the  plaintiff  and  the  de- 
fendant, and  one  Alfred  Beech,  that  the  said  Alfred  should  pay  the 
plaintiff  £25  yearly  in  quarterly  payments,  and  that  so  long  as  he 
so  paid  the  right  of  action  on  the  notes  should  be  suspended,  was  ac- 
cordingly held  insufficient  in  Ford  v.  Beech,  by  the  Exchequer 
Chamber,  reversing  the  judgment  of  the  Queen's  Bench,  although  it 
was  averred  that  the  agreement  had  been  punctually  performed  by 
Alfred  Beech. 

It  is  not  easy  to  reconcile  this  rule  with  the  principle,  that  a  note, 
payable  at  a  future  day,  will  suspend  the  debt,  if  so  received.  The 
difficulty  was  solved  in  Ford  v.  Beech,  by  referring  the  latter  doctrine 
to  the  commercial,  as  distinguished  from  the  common  law.  When, 
however,  the  question  arose  in  Belshaw  v.  Bush,  11  C.  B.  191,  the 
court  said  that  if  a  release  was  conditioned  to  fail  on  the  happening  of 
a  contingency  the  release  would  be  valid,  and  the  condition  void,  but 
there  was  nothing  to  prevent  the  parties  from  agreeing  by  covenant,  or 
for  a  valuable  consideration,  that  an  existing  cause  of  action  should  be 
defeated  if  an  act  were  done  contrary  to  the  agreement.  A  letter  of 
license  conditioned  to  extinguish  the  debt  if  the  creditor  sued  before 
the  time  prescribed,  was  an  instance  of  this  sort,  and  might  be  pleaded 
in  bar  to  a  suit  brought  in  contravention  of  the  covenant.  So  when  a 
note  or  bill  was  given  in  conditional  payment,  the  debt  would  be 
barred  if  the  creditor  sued  before  the  instrument  matured,  or  while  it 
was  outstanding  in  the  hands  of  a  third  person. 

These  distinctions  are  refined  and  logical,  but  they  would  hardly  be 
recognized  or  applied  in  the  United  States.  The  doctrine  that  a  sus- 
pension of  the  debt  extinguishes  it,  is  technical,  and  not  a  necessary  or 
essential  principle  of  jurisprudence.  If  a  case  like  Ford  v.  Beech 
were  to  arise  in  this  country,  the  courts  would  probably  concur  in  judo-- 
ment  with  the  Queen's  Bench.  And  we  may  doubt  whether  a  judg- 
ment for  the  defendant,  on  the  ground  that  a  note  has  been  taken  as  a 
conditional  payment,  should  preclude  the  creditor  from  bringing  an- 
other suit  for  the  same  cause  after  the  dishonor  of  the  instrument. 

The  presumption  in  favor  of  a  gift  of  time  may  be  excluded  by  the 
nature  of  the  original  cause  of  action,  or  the  period  at  which  the  new 
security  will  mature.  Taking  a  draft  on  demand  or  at  sight,  on  a 
third  person,  may  suspend  the  debt  by  rendering  it  the  duty  of  the 
creditor  to  present  the  instrument  to  the  drawee  and  give  notice  if  it 
is  not  paid  ;  Jennison  v.  Parker,  1  Michigan,  357  ;  The  Phoenix  Ins. 
Co.  V.  Allen,  11  Id.  501,  509  ;  but  the  debtor's  note  payable  on  demand, 
obviously  does   not   imply  an   agreement  for  forbearance,    and   the 
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creditor  may  consequently  proceed  forthwith  on  the  origincal  demand. 
Colburn  V.  ToIHi,  14  Conn.  341;  Fearne  v.  Cochran,  4  C.  B.  274; 
Crofts  V.  Beale,  11  C.  B.,  F.  S.  172. 

A  debt  secnred  bj'  specialty,  will  not,  it  has  been  said,  be  suspended 
by  taking  a  note  or  bill,  because  an  obligation  under  seal  cannot  be 
varied  or  discharged  b3'  parol,  and  from  the  natural  presumption  that 
the  creditor  did  not  mean  to  abandon  a  higher  remedy  for  one  of  less 
degree.  Worthinglon  v.  Wigleij,  3  Bing.  N.  C.  454  ;  Drake  v.  llitchell, 
8  East,  2.51  ;  Be.lshaw  v.  Bush,  11  C.  B.  191,  206  ;  Byles  on  Bills,  304  ; 
Gahn  v.  Niemciewiez,  11  Wend.  372.  In  Gahn  v.  Niemcieiviaz,  a  note 
given  in  advance  for  the  interest  to  accrue  on  a  mortgage,  was  ac- 
cordingly held  not  to  suspend  the  remedy  of  the  mortgagee.  A 
Riniilar  principle  applies  in  the  case  of  rent  which  partakes  of  the 
nature  of  the  realty,  and  cannot  be  extinguished  by  an  act  in  pais, 
■which  falls  short  of  a  surrender  of  the  term.  Davis  v.  Gyde,  2  A.  & 
E.  623  ;  Cornell  Y.  Lamb,  20  Johnson,  407;  Boslerv.  Euhn,  8  W.  & 
S.  183.  In  Davis  v.  Oyde,  the  plaintiff  replied  to  an  avowry  in  re- 
plevin, that  before  the  goods  were  distrained,  he  gave  his  promissory 
note  for  the  rent  payable  at  a  future  day  which  had  not  arrived  at  the 
time  of  the  distress.  Lord  Denman  said,  that  rent  whether  reserved 
by  deed  or  parol,  was  of  equal  degree  with  a  debt  bj-  specialty.  It 
followed  that  a  promissory  note,  which  was  a  security  of  an  inferior 
degree,  could  not  extinguish  or  suspend  the  rent.  The  damages 
resulting  from  a  breach  of  covenant  may,  however,  be  discharged  by 
an  accord  and  satisfaction,  although  the  covenant  cannot ;  1  Smith's 
Leading  Cases,  557,  560  ;  and  if  so  they  may  well  be  paid  conditionally 
by  a  note  ;  and  rent  due  and  in  arrear  is  a  mere  chose  in  action  sub- 
ject as  it  regards  pa^'ment  to  the  rules  which  govern  other  obligations. 
There  is,  consequently,  no  conclusive  reason  whj'  arrears  of  rent  or 
even  a  debt  secured  by  a  specialty,  should  be  conditionally  paid  bj'  a 
note.  The  question  whether  such  a  demand  has  been  suspended  or 
extinguished  by  a  negotiable  instrument,  is  therefore  seemingly  one 
of  intention,  the  material  difference  being  that  while  the  law  will  draw 
the  inference  in  the  case  of  a  simple  contract,  it  will  not  in  that  of 
a  bond.  "The  cases,"  said  Maule,  J.,  in  Belshaw  v.  Bush,  "in  which 
the  giving  of  the  bill  has  been  held  not  to  suspend  the  remedy  on  a 
demand  by  specialty,  or  for  rent,  may  be  accounted  for  on  the  ground 
that  the  legal  implication  of  an  assent  that  the  bill  shall  operate  as  a 
conditional  payment  does  not  arise,  when  if  it  did,  the  plaintiff  would 
be  deprived  of  a  better  remedy  than  an  action  on  the  bill,  as  in  Davis 
V.  Gyde,  in  which  the  demand  being  for  rent,  the  plaintiff  would  part 
with  a  remedy  by  distress :  and  as  in  Worthinyton  v.  Wigley,  where  the 
demand  being  on  a  bond,  the  plaintiff  might  have  recourse  to  other  funds 
than  he  could  in  an  action  on  a  simple  contract."     An  argument  of  the 


TOBET    V.     BAEBEK:     OKIE    V.     SPENCER.  283 

same  kind  was  used  in  Butts  v.  Dean,  2  Metcalf,  76,  and  The  Kimball,  3 
Wallace,  37,  46;  to  rebut  the  presumption  of  satisfaction  wliicli  arises 
in  Massachusetts  from  taking  a  bill  or  note  for  an  antecedent  debt. 

It  is,  accordingly  well  settled,  that  a  promissory  note  will,  when 
such  is  the  express  or  implied  agreement,  operate  to  suspend  or  ex- 
tinguish a  debt  due  by  specialty  or  for  rent.  Fowler  v.  Buah,  21  Pick, 
230.  The  law  was  so  held  in  Baker  v.  Walker,  14  M.  &  W.  465,  with 
reference  to  a  judgment  which  is  of  higher  dignity  than  a  bond.  When, 
said  Baron  Parke,  a  man  who  has  a  judgment  debt,  takes  from  his 
debtor  a  promissoi-y  note  for  the  amount  payable  at  a  certain  time,  it 
must  be  inferred  that  he  thereby  enters  into  an  agreement  to  suspend 
his  remedy  for  that  period,  and  hence  there  is  a  good  consideration  for 
the  giving  of  the  note. 

As  the  effect  of  negotiating  a  note  or  bill  which  has  been  taken  in 
conditional  payment,  is  irrespective  of  the  nature  of  the  demand  for 
which  it  was  received,  it  will  presumably  be  a  defence  even  when  the 
suit  is  on  a  bond  or  for  rent  reserved.  Parrot  v.  Anderson,  7  Exclieq. 
93.  In  Brown  v.  Soott,  1  P.  P.  Smith.  357,  proof  that  a  note  had  been 
given  b}^  a  mortgagor  for  the  amount  due,  and  was  outstanding  in  the 
hands  of  a  third  person,  was  notwithstanding  held  not  to  be  an  answer  to 
a  scire  facias  on  the  mortgage  against  a  purchaser  who  had  bought  the 
land  at  a  sheriff's  sale  to  foreclose  the  mortgage,  but  this  decision  seems 
~  to  have  proceeded  on  the  ground  that  the  land  having  been  taken  subject 
to  the  mortgage,  was  primarily  liable  for  the  payment  of  the  debt. 
See  Hansell  v.  Lutz,  8  Harris,  284  ;  Burke  v.  Gummey,  13  Wright,  518. 

The  doctrine  that  a  note  or  bill  is  prima  facie,  a  conditional  pay- 
ment which  operates  to  suspend  the  debt,  is  a  branch  of  the  com- 
mercial as  distinguished  from  the  common  law.  It  does  not,  therefore, 
extend  to  a  bond  or  mortgage,  or  an  assignment  of  chattels,  deliver- 
able at  a  future  period.  The  United  States  v.  Hodge,  6  Howard,  79  ; 
Evans  v.  Widdoioson,  4  C.  &  P.  151 ;  Twopenny  v.  Young,  3  B.  &  C. 
208  ;  Burke  v.  Kruger,  8  Texas,  66.  Taking  such  an  instrument  as  a 
security  for  an  antecedent  debt,  does  not,  therefore,  irapl}''  an  agree- 
ment to  forbear  enforcing  the  principal  demand,  nor  will  it  discharge 
a  surety  or  endorser.  In  Griffiths  v.  Owen,  15  M.  &  W.  58,  the  court 
overruled  a  plea,  to  an  action  for  not  delivering  certain  promissory 
notes,  that  the  defendant  gave  the  plaintiff  an  order  in  writing,  for 
the  notes,  on  one  Brown,  in  whose  hands  they  then  were,  requesting 
him  to  deliver  them  to  the  plaintiff;  that  the  order  was  received  by 
the  plaintiff  for  and  on  account  of  the  notes,  and  of  the  promises  set 
forth  in  the  declaration  ;  and  that  Brown  was  always  ready  and  willing 
to  deliver  the  notes  in  pursuance  of  the  order,  but  that  the  plaintiff  did 
not  present  the  order,  but  kept  the  same  for  an  unreasonable  time,  and 
until  the  notes  were  feloniously  abstracted  from  Brown,  without  any 
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default  on  the  part  of  the  defendant.  Pollock,  B.,  said  that  it  was 
established  under  Chamberlain  v.  Delarive,  and  Kearslake  v.  Morgan, 
that  a  draft  or  promissory  note  might  be  a  conditional  payment 
for  a  pecuniary  demand.  The  plea  was  an  attempt  to  extend  the 
rule  beyond  its  proper  limits.  Where  the  action  was  for  money,  the 
debtor  might  plead  payment,  and  he  might,  therefore,  plead  an3'thing 
that  was  equivalent  to  paj'ment.  A  suit  for  an  injur}^  arising  from  the 
taking  or  non-delivery  of  goods,  stood  on  a  different  footing.  In  such 
a  case  the  plaintiff  might  recover  damages,  notwithstanding  the  re- 
delivery of  the  goods.  An  order  for  the  goods,  therefore,  could  not  be 
a  valid  satisfaction. 

A  promise  to  deliver  a  chattel  at  a  future  period  may,  however, 
seemingly  be  a  consideration  for  a  promise  to  forbear  enforcing  a  pecu- 
niary demand,  or  be  a  link  in  the  chain  of  circumstantial  evidence, 
from  which  the  existence  of  such  an  agreement  is  deduced  ;  and  the 
law  was  so  held  in  Bates  v.  Ghiwclnll,  32  Maine,  31. 

The  notes  of  the  corporations  chartered  by  the  States  and  the  United 
States,  as  banks  of  issue,  stand  on  a  different  footing  from  ordinary 
promissory  notes,  and  will  be  presumed  to  have  been  received  in  abso- 
lute pa3'raent,  unless  the  contrary  appeal's.  Bayard  v.  Shunk,  1  W.  & 
S.  92  ;  Lowry  v.  Murrell,  2  Porter,  282  ;  Scruggs  v.  Crass,  8  Terger, 
175;  Ware  v.  Sheet,  2  Head,  609  ;  see  Wainioright  v.  Webster,  11  Ver- 
mont, 576.  A  currency  directly  or  indirectly  authorized  bj'  the 
government,  cannot  be  regarded  in  the  same  light  as  the  engagements  of 
an  individual.  It  was  accordingl};-  declared  by  Lord  Mansfield,  in  Miller 
V.  Race,  1  Burrow,  452,  that  "such  instruments  are  not  goods  nor  se- 
curities, nor  documents  for  debts,  but  are  treated  as  money,  as  cash, 
in  the  ordinary  transaction  of  business,  by  the  general  consent  of  man- 
kind, which  gives  them  the  credit  and  currency  of  money  to  all  intents 
and  purposes  ;  they  are  as  much  money  as  guineas  themselves  are,  or 
any  other  coin  that  is  used  in  common  payments  as  money  or  cash." 
The  principle  is  well  established  in  this  country,  and  we  may  presume 
from  the  language  held  in  Miller  v.  Race,  that  it  applies  to  the  notes 
of  the  Bank  of  England,  although  the  point  does  not  seem  to  have 
arisen. 

It  is  a  consequence  of  this  doctrine  that  such  instruments  are  at  the 
risk  of  the  person  by  whom  they  are  received,  who  cannot  proceed 
on  the  original  demand  if  they  prove  valueless  through  the  subse- 
quent failure  of  the  maker  ;  and  it  has  been  said  that  this  result  will 
follow  even  when  the  payment  is  made  in  the  notes  of  a  broken  or  in- 
solvent bank.  Lowry  v.  Murrell,  2  Porter,  282  ;  Ware  v.  Street,  2 
Head,  609.  The  law  was  so  held  in  Bayard  v.  Shunk,  1  W.  &  S.  92, 
with  reference  to  an  antecedent  debt,  and  perhaps  with  more  reason  in 
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Scruggs  v.  Oass,  8  Yerger,  HS,  where  the  notes  were  given  for  a  con- 
temporaneous sale. 

In  Bayard  v.  Shunk,  the  sheriff  of  Dauphin  county  was  about  to 
proceed  to  execution  on  a  judgment,  when  one  Hickoks,  to  whom  the 
goods  levied  on  had  been  sold,  paid  the  debt  in  notes  of  the  Commer- 
cial Bank  of  Millington,  and  took  a  receipt  in  full.  This  was  on  the 
14th  of  October,  and  it  was  agreed  in  the  case  stated  for  the  opinion 
of  the  court,  that  the  notes  were  worthless  in  consequence  of  the  failure 
of  the  Commercial  Bank  on  the  preceding  day.  The  judgment  credi- 
tor who  had  received  the  notes  as  in  full  from  the  sheriff,  did  not  ascer- 
tain the  failure  of  the  bank  until  the  19th  of  October,  when  he  offered 
to  return  the  notes,  which  were  refused.  Millington  is  at  some  distance 
from  Harrisburg,  and  the  notes  were  still  current  in  the  latter  place 
when  the  payment  was  made.  Gibson,  Ch,.  J.,  said  that  the  weight  of 
authority  was  decisively  in  favor  of  the  position  that  a  bona  fide  pay- 
ment in  the  notes  of  a  broken  bank  discharged  the  debt.  They  de- 
rived the  quality  of  money  from  the  conventional  laws  of  trade,  and 
did  not  lose  it  in  the  failure  of  the  makers.  To  assume  that  the  sol- 
vency of  the  bank  was  an  inherent  condition,  was  to  beg  the  question. 
Where  both  parties  were  innocent,  there  was  no  equity  on  either  side; 
and  the  law  was  with  the  party  who  had  given  value  in  a  shajie  which 
the  other  agreed  to  receive  as  cash. 

The  fallacy  in  this  argument  seems  to  consist  in  overlooking  that 
such  a  payment  is  an  exception  to  the  general  rule,  under  which  paper 
will  not  satisfy  the  debt  unless  it  is  so  agreed.  This  exception  is  based 
on  the  assumption  that  such  instruments  are  to  be  paid  away  as  money 
in  the  ordinary  course  of  business,  instead  of  being  collected  as  securi- 
ties. If  bank  notes  are  not  money,  they  resemble  it  in  the  capacity  for 
passing  current  from  hand  to  hand.  When  this  distinguishing  charac- 
teristic is  lost  from  any  cause,  the  reason  of  the  exception  fails,  and  the 
case  comes  under  the  ordinary  rule  that  if  notes  which  have  been  given 
in  payment  are  dishonored,  the  creditor  may  enforce  the  original 
demand.  Wainwrighiv,  IFe&ster,  11  Vermont,  516 ;  Lightbody  \.  The 
Ontario  Bank,  19  Wendell,  9  ;    Fogg  v.  Sawyer,  9  New  Hampshire,  65. 

In  Wainwright  v.  Webster,  Bennet,  J.,  said,  "  that  bank  bills  were  for 
many  purposes  treated  as  money,  but  this  was  a  conventional  rule 
designed  to  facilitate  the  transaction  of  business.  It  was  founded  on 
the  supposition  that  such  bills  were  equivalent  in  value  to  specie,  and 
were  convertible  into  specie  at  the  option  of  the  holder.  It  was  on  this 
ground,  that  such  instruments  were  commonly  received  and  passed  as 
cash,  that  the  law  drew  the  inference  of  satisfaction  which  did  not  arise 
in  the  case  of  ordinary  promissory  notes.  Such  a  payment  was,  hovv- 
ever,  subject  to  an  implied  condition  that  the  bank  was  solvent  and 
able  to  redeem  its  notes.     When  it  stopped  payment,  the  bills  ceased 
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to  be  the  representative  of  moiie}'  aurl  became  mere  promissory  notes. 
A  payment  in  tlie  bills  of  a  broken  bank  consequently  would  not  satisfy 
the  debt." 

It  -was  held  in  like  manner  in  Lirjhihody  v.  The  Ontario  Bank,  11 
Wend.  11)  ;  13  Id.  101,  that  when  the  bills  of  a  bank  which  has  failed  are 
received  in  payment,  the  loss  will  fall  on  the  person  who  pays,  and  not 
on  him  who  receives  the  bills,  although  both  act  in  good  faith,  and 
the  failure  of  the  bank  is  not  known  at  the  place  where  the  payment 
is  made.  And  when  the  question  arose  in  Fogg  v.  Sawyer,  9  is'ew 
Hampshire,  .3(j5,  the  court  said  that  the  plaiutitf  was  as  much  en- 
titled to  good  bills,  if  he  consented  to  take  bills,  as  he  would  have 
been  to  good  coin  if  the  pajnnent  had  been  made  in  specie.  The  cur- 
rent of  authority  is  in  accordance  with  these  decisions,  and  against 
the  rule  laid  down  in  Bayard  v.  Shank ;  Ilar-ley  v.  Thornton,  2  Hill,  iS.  C. 
509  (note),  Weatfull  v.  Braley,  10  Ohio,  N.  S.  1 88  ;  The  Frontier  Bank  v. 
Jlorse,  '22  Maine,  28  ;  Townt<eiul  v.  The  Bank,  1  AVisconsin,  185,  and  the 
principle  is  the  same  where  bank  notes  are  sold  or  exchanged  for  other 
notes  or  for  cash.  The  Frontier  Bank  \.  Morse;  Tuwnsend  v.  The 
Bank. 

It  is,  however,  generally  conceded,  that  the  notes  must  be  returned 
within  such  a  reasonable  time  as  will  enable  the  debtor  to  trace  out 
the  jiersou  from  wdiom  they  were  received,  and  obtain  an  indemnity 
from  him.  If  the  creditor  is  guilty  of  laches  in  this  particular,  he 
must  bear  the  loss.  Cammidge  v.  Allenhy,  6  B.  &  C.  ;  Thomas  v.  Ihdd,  6 
Hill,  340.  lu  Thomas  v.  Todd,  a  delay  from  the  fifth  of  May  to  the 
fourth  of  July,  was  said  to  be  unreasonable. 

There  is,  however,  a  marked  difference  in  this  respect  between  bank 
notes  and  promissory  notes  in  general.  When  pa3'ment  is  made  in 
instruments  of  the  latter  description,  the  debtor  is  not  answerable 
unless  they  are  presented  vathin  a  reasonable  time  ;  but  there  can  be 
no  laches  in  circulating  without  presenting  instruments  wdiich  are 
intended  for  circulation.  This  is  true  within  certain  limits  of  an  ordi- 
narj-  bill  of  exchange  paj-able  on  demand  or  at  sight ;  Goupy  v.  Harden, 
*l  Taunton,  IGO  ;  Fry  v.  Hill,  lb.  193  ;  Shide  v.  Bobbins,  3  C.  &  T.  80  ; 
Hellish  V.  Bawdon,  9  Biug.  426  ;  Gamidge  v.  Allenby,  6  B.  &  C.  313, 
and  applies  in  a  much  greater  degree  to  the  notes  of  a  bank.  All  that 
can  reasonabl)'  be  asked,  therefore,  of  the  creditor  is,  that  he  should 
return  the  instrument  within  a  reasonable  time  after  learning  the 
insolvency^  of  the  bank.      Townsend  v.  Racine,  T  Wisconsin,  185. 

The  authorities  agree  that  if  the  bank  is  solvent  when  the  pa^-ment 
is  made,  tlie  debtor  will  not  be  responsible  for  a  loss  arising  from  a 
subsequent  failure.  It  is,  therefore,  material  to  ascertain  what  i'ailure 
is  within  the  meaning  of  this  principle.  Ordinarily,  insolvency  is  a 
question  of  fact,  depending  on  the  ratio  between  assets  and  liabilities, 
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and  open  to  the  whole  range  of  parol  evidence.  Douglass  v.  Reynolds,  12 
Peters,  49'7  (ante,  134).  But  it  is  difficult  to  believe  that  a  creditor  who 
takes  bank  notes  in  payment,  can  adduce  facts  and  figures  to  show  that 
a  subsequent  failure  of  the  bank  was  due  to  causes  existing  when  the 
notes  were  given.  Such  an  investigation  might  be  too  intricate  and 
laborious  for  the  ends  of  justice.  The  true  inquiry  in  such  cases,  there- 
fore, seems  to  be  whether  the  bank  had  failed,  in  the  ordinary  sense, 
by  closing  its  doors  or  stopping  payment. 

The  sale  or  transfer  for  value  of  a  note,  bill,  bond,  or  other  security, 
implies  a  warranty  that  it  is  genuine  and  dulj'  signed.  A  payment  in 
spurious  or  counterfeit  bank  notes,  is  consequently  invalid,  and  will 
not  be  a  defence  to  the  original  demand.  Young  v.  Adams,  6  Mass. 
1S2;  The  Salem  Bank  v.  The  Gloucester  Bank,  17  Id.  133;  Market  v. 
Hatfield,  2  Johnson,  459;  The  Grafton  Bank  v.  Hunt,  4  New  Hamp- 
shire, 492  ;  Bayard  v.  Shunk,  1  W.  &  S.  92,  99 ;  Keen  v.  Thompson, 
4  Gill  &  J.  413. 

Taking  a  bill  or  note  for  a  pre-existing  debt  may  be  attended  with 
other  consequences  which  maj'  now  be  considered.  It  has  beeu  seen 
that  when  the  note  is  payable  at  a  future  day,  the  debt  is  sus- 
pended until  the  instrument  matures.  If  the  new  security  is  made  or 
accepted  by  the  debtor,  it  will  then  be  his  duty  to  seek  out  and  pay 
the  creditor,  and  if  he  does  not,  the  latter  may  proceed  on  the  original 
cause  of  action. 

When,  however,  a  third  person  is  responsible  for  the  paj'ment,  the 
obligation  of  diligence  is  thrown  on  the  creditor,  and  it  will  be  incum- 
bent on  him  to  pursue  the  usual  course  of  business  by  presenting  the 
instrument  at  maturity,  and  giving  notice  if  it  is  dishonored.  Jennison  v. 
Parker,  1  Michigan,  355  ;  The  Phcenix  Insurance  Company  v.  Allen,  1 1 
Id.  50 1  ;  and  if  he  is  guilty  of  laches  in  this  respect,  it  will  be  a  defence 
to  the  extent  of  the  resulting  injury.  Gordon  v.  Price,  10  Iredell,  385  ; 
Jones  V.  Savage,  6  Wend.  658,  662  (ante,  251)  ;  Brown  v.  Gronise,  21 
California,  386.  In  taking  the  new  security,  the  creditor  accepts  the 
duty  of  making  it  available  for  the  purpose  for  which  it  was  given,  and 
cannot  recover  on  the  consideration  if  this  dutj^  is  not  fulfilled.  Ship- 
man  V.  Cook,  1  Green's  Ch.  254  ;  McLughan  v.  Bovard,  4  Watts,  308  ; 
Gallagher's  Ex'rs  v.  Boberts,  2  W.  C.  C.  R.  191;  Foote  v.  Brown,  2 
McLean,  369  ;  Hamilton  v.  Cunningham,  2  Brockenbrough,  350  ;  Ayres 
V.  Va7i  Loan,  2  Southard,  "766;  Torry  v.  Baxter,  13  Vermont,  482.  In 
the  language  of  the  Supreme  Court,  in  Douglass  y.  Pieynolds,  12  Peters, 
497  (ante,  49),  "  he  who  receives  any  note  upon  which  third  persons 
are  responsible,  is  bound  to  use  diligence  to  collect  it  of  the  parties 
thereto  at  maturity,  otherwise  by  his  laches  the  debt  will  be  discharged." 

The  delivery  and  receipt  of  a  negotiable  instrument,  on  account  of  a 
debt,  was  accordingly  declared  to  be  payment  by  the  third  and  fourth 
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Anne.  c.  9,  s.  7,  if  the  creditor  does  not  take  the  due  course  to  obtain 
payment  thereof,  by  endeavoring  to  get  the  same  accepted  and  paid. 
If  the  instrument  is  made  payable  to  a  third  person,  as  in  the  case  of 
Richardson  v.  Hickman,  cited  in  Kearslake  v.  Morgan  ;  or  is  made  by  a 
third  person  as  in  the  case  of  Kearslake  v.  Morgan,  5  Term,  513,  a 
plea  stating  the  delivery  and  acceptance  of  the  negotiable  instrument, 
is  a  defence  in  the  first  instance.  If  the  plaintiff  has  taken  up  the  bill 
in  the  former  case,  or  presented  the  note  at  maturity  in  the  latter  to 
the  maker,  and  given  due  notice  of  dishonor  to  the  defendant,  these  facts 
may  be  set  forth  in  the  replication,  and  will,  if  established  in  evidence, 
entitle  the  plaintiff  to  judgment.  Price  v.  Price,  16  M.  &  W.  240; 
Hoar  V.  Glide,  15  Johnson,  224  ;  Morgan  v.  Betzenberger,  3  Gill,  350. 

That  the  plaintiff  took  the  note  or  bill  of  a  third  person  for  and 
on  account  of  the  cause  of  action,  is  consequently  a  good  defence, 
which  can  only  be  overcome  by  showing  that  he  used  due  diligence ; 
Denniston  v.  Imbrie,  3  W.  C.  C.  R.  396;  Rohson  v.  Oliver,  10  Q.  B. 
704 ;  Kephart  v.  Butcher,  IT  Iowa,  240  ;  Jennison  v.  Parker,  7  Michi- 
gan, 355  ;  The  Phoenix  Ins.  Go.  v.  Allen,  11  Id.  501  ;  Star  v.  Ke7-r,  31 
Mississippi,  199;  Gordon  v.  Price,  10  Iredell,  385  ;  or  that  the  debtor 
was  not  injured  by  his  neglect  (ante,  122).  A  plea  that  the  plaintiff  had 
accepted  the  note  of  a  third  person  for  the  debt  in  suit,  was  accord- 
ingly held  sufficient  in  Kearslake  v.  Morgan.  The  rule  applies  when- 
ever the  nature  of  the  instrument  makes  it  incumbent  on  the  creditor 
to  look  elsewhere  before  seeking  to  charge  the  defendant.  In  Gham- 
herlain  v.  Delarive,  2  Wilson,  353,  the  debt  was  accordingly  held  to  be 
extinguished  by  the  failure  of  the  creditor  to  present  a  draft  on  a  third 
person  who  subsequently  became  insolvent.  The  same  principle  was 
applied  in  Brown  v.  Jones,  3  Johnson,  230  ;  and  Woodcock  v.  Bennet, 
1  Cowen,  711;  and  when  the  question  arose  in  Dayton  v.  Trull,  23 
Wend.  345  (ante,  25),  the  court  said  that  a  man  who  takes  a  bill  for  an 
existing  demand,  cannot  sue  and  recover  on  the  consideration,  without 
showing  such  a  state  of  facts  as  would  authorize  a  recovery  if  the  suit 
were  on  the  bill. 

It  is  established  under  these  decisions  that  taking  a  bill  or  note 
paj'able  by  a  third  person,  is  a  conditional  payment,  rendering  it  in- 
cumbent on  the  creditor  to  show  that  he  used  the  diligence  required 
by  the  law  merchant,  or  that  his  laches  were  not  injurious  to  the  debtor. 
Starr  v.  Kerr,  21  Miss.  191  ;  Jennison  v.  Parker,  7  Mich.  335  ;  The 
Phcenix  Ins.  Go.  v.  Allen,  11  Id.  509  ;  Glenn  v.  Smith,  2  Gill  &  J.  493  ; 
Morrison  v.  Welty,  18  Md.  869. 

It  was  said  in  Dayton  v.  Trull  (ante,  251),  that,  "  although  the  bills 
were  not  to  operate  in  satisfaction  until  paid,  it  was  the  duty  of  plaintiff 
to  present  them,  and  until  he  showed  such  a  state  of  facts  as  would 
authorize  a  recovery  of  the  bills  themselves,  he  could  not  recover  on 
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the  consideration."  Presentment,  notice  of  dishonor,  and  the  produc- 
tion of  the  instrument  at  the  trial,  were,  therefore,  conditions  pre- 
cedent, without  which  the  action  must  fail. 

If  this  language  is  to  be  understood  literally,  the  creditor  cannot 
fall  back  on  the  consideration  in  any  case  where  he  could  not  suc- 
ceed if  the  suit  were  brought  directly  on  the  instrument.  In  general, 
notice  is  equivalent  to  knowledge,  and  the  law  will  not  compel  the 
performance  of  an  act  which  would  be  vain  or  useless.  When, 
however,  the  suit  is  against  a  drawer  or  endorser,  the  insolvency  of 
the  drawee  will  not  dispense  with  presentment,  nor  will  a  failure  to 
give  notice  be  excused  by  showing  that  the  dishonor  of  the  instru- 
ment was  known  to  the  defendant.  Eddale  v.  Sowerby,  II  East, 
114;  Nicholson  v.  Goldlhwaite,  2  H.  Bl.  G09  ;  Eussel  v.  Langsinf,! 
Douglass,  497  ;  Gower  v.  Moore,  25  Maine,  16  ;  May  v.  Gorwin,  12  Mass, 
341  ;  The  Juniata  Bank  v.  Hale,  16  S.  &  R.  167  ;  Byles  on  Bills,  234, 
236.  In  Deniston  v.  Imbrie,  3  W.  C.  C.  R.  396,  401,  the  rigor  of  this 
principle  was  applied  in  a  suit  on  the  consideration  ;  and  it  was  said 
that  the  insolvency  of  the  drawers,  or  the  want  of  funds  on  the  part  of 
the  drawee,  could  not  be  taken  into  view  in  determining  whether  the 
defendant  was  discharged  by  the  failure  of  the  plaintiff  to  present  the 
bills  which  had  been  given  for  the  debt.  A  similar  ground  was  taken  in 
Jennison  v.  Parker,  7  Mich.  355  ;  and  Tlie  Phoenix  Ins.  Go.  v.  Allen, 
11  Id.  5,01;  and  the  cases  of  Glenn  v.  Smith,  2  Gill  &  J.  493;  and 
Morris  v.  Welty,  18  Md.l69,  point  in  the  same  direction.  In  Price  v. 
Price,  16  M.  &  W.  240,  a  plea  alleging  that  a  note  paj-able  by,  or  to  a 
third  person,  has  been  given  and  accepted  for  the  debt,  was  said  to  be 
a  good  answer  in  the  first  instance,  and  that  it  would  then  be  for  the 
plaintiff  to  show  that  the  instrument  had  been  taken  up  in  the  former 
case,  or  i;resented  at  maturity  in  the  latter,  and  due  notice  of  dishonor 
given  to  the  defendant.  So  Mr.  Byles  states,  that  if  the  creditor  fails 
to  give  notice  of  dishonor,  he  will  make  the  bill  his  own,  which  im- 
plies that  no  remedy  can  be  had  against  the  debtor.  Bjdes  on  Bills,  229  ; 
Smith  V.  Mercer,  3  Exchequer,  L.  R.  51  (post).  And  two  recent  and 
authoritative  treatises  laj'  down  the  rule  that  the  negligence  of  the 
creditor  is  a  bar,  in  terms  which  indicate  that  it  cannot  be  excused  bj' 
evidence  that  nothing  would  have  been  gained  by  diligence.  2  Par- 
sons ou  Notes,  154  ;  Edwards  on  Bills  and  Notes,  198,  201. 

A  different  and,  as  it  would  seem,  a  more  reasonable  doctrine  was 
advanced  in  Gallagher's  JEx'rs  v.  Roberts,  2  Washington  C.  C.  R.  191, 
The  court  said  that  a  bill  taken  as  conditional  payment  would  not  satisfy' 
the  debt  unless  it  was  paid,  or  some  injury  resulted  from  the  laches  of 
the  creditor,  as,  if  in  the  meantime,  the  drawee  failed,  or  the  recourse 
against  the  drawers  or  endorsers  was  thereby  lost.  Neither  would  such  a 
bill  operate  as  payment  if  the  debtor  bad  no  right  to  draw,  or  there 
VOL.  II. — 19 
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were  other  circumstances  indicating  that  he  knew  the  paper  to  be 
wortliless.  The  rule  wliich  prevented  the  holder  of  a  bill  from  re- 
covering upon  it  unless  he  proceeded  regularlj'  to  presentment  and  notice, 
did  not  apply  to  tlie  case  of  a  creditor  suing  for  a  debt  -which  had  been 
paid  bj'  a  note  or  bill.  In  the  former  case  the  bill  was  received  by  each 
successive  holder,  subject  to  a  condition  that  he  would  use  due  diligence, 
."ind  his  failure  in  that  regard  was  consequentlyfatal  to  the  right  of  action. 
In  the  latter  thfe  instrument  was  not  a  satisfaction  unless  the  -amount 
was  lost  by  the  neglect  of  the  creditor.  It  was  said  in  like  manner  in  Kel- 
."ey  V.  Fiosbitrg,  2  Richardson,  241,  that  the  note  of  a  third  person,  would 
not  operate  as  payment  without  proof  of  loss  through  the  negligence 
of  the  plaintiff.  And  when  the  question  arose  in  Kepliart  v.  Butcher, 
IT  Iowa,  240,  the  criterion  was  said  to  be  actual  loss  or  prejudice,  and 
that  the  creditor  might  recover  notwithstanding  the  want  of  present- 
ment and  notice,  if  he  could  adduce  satisfactory  evidence  that  his  laches 
were  not  injurious  to  the  defendant.  The  cases  of  Bradford  v.  Fox,  38 
New  York,  289;  Gihson  v.  Tohy,  53  Barb.  192,  and  Johnson  v.  The 
Bank  of  North  America,  5  Robertson,  554,  proceed  on  the  same  prin- 
ciple, and  in  Gibson  v.  Toby,  the  plaintiff  was  held  entitled  to  recover, 
although  twenty-five  daj-s  elapsed  between  the  dishonor  of  the  draft 
and  his  offer  to  return  it  to  the  defendant. 

The  authorities  in  England  lay  down  an  intermediate  rule,  under 
which  the  insolvency  of  the  maker  or  drawee  may  obviate  the  necessity 
for  presentment ;  Turner  v.  Stones,  1  Dowling  &  L.  122 ;  but  the 
creditor  must  tender  or  return  the  instrument  forthwith,  or  within 
such  a  reasonable  time  as  will  enable  the  debtor  to  provide  for  his  own 
safetj'.  Rogers  v.  Lang  ford,  1  Cr.  &  M.  637,  643  ;  Gamidge  v.  Allenby,' 
6  B.  &  C.  373  (ante,  122).  In  Gamidge  v.  Allenby,  where  the  notes  of  an 
insolvent  banking  house  were  given  for  goods  which  had  been  sold  in 
the  forenoon  of  the  same  day,  and  retained  bj'  the  vendor  for  six  da3's 
without  returning  them  or  notice  to  the  purchaser,  he  was  held  to  be 
precluded  from  recovering  on  the  consideration.  In  Robson  v.  Oliver, 
10  Q.  B.  704,  the  defendant  pleaded  to  a  declaration  for  goods  sold, 
that  he  had  given  the  notes  of  a  third  person  in  payment,  which 
were  not  presented  within  a  reasonable  time.  The  reply  was  that 
the  maker  was  insolvent  wdien  the  notes  were  given,  and  that  after- 
wards, and  before  a  reasonable  time  for  presentment,  the  plaintiffs 
discovered  such  insolvency,  and  subsequently  within  a  reasonable 
time  gave  notice  thereof,  and  offered  to  return  the  notes.  The  de- 
fendant rejoined  that  the  plaintiff  did  not  give  the  notice  until  after  the 
expiration  of  a  reasonable  time  for  presentment.  The  court  said  that 
the  holder  of  a  note  ought  to  communicate  instantly  his  knowledge 
that  the  party  to  whom  it  was  to  be  presented  had  become  insolvent. 
But  the  rejoinder  did  not  sufficiently  raise  this  point.     The  replication 
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averred  that  the  maker  was  bankrupt  when  the  notes  were  given,  that 
this  was  discovered  by  the  plaintiffs  before  a  reasonable  time  for  pre- 
sentment had  elapsed,  and  that  they  afterwards,  within  a  reasonable 
time,  offered  to  return  the  notes.  This  was  a  sufficient  excuse  for  non- 
presentment.  If  there  had  been  an  unreasonable  delay  in  giving  notice, 
the  case  would  have  been  very  different.  By  such  laches  the  plaintiff 
would  have  rendered  the  notes  his  own,  and  could  not  have  relied  on 
the  insolvency  of  the  maker  as  an  excuse. 

It  is  clear  that  the  transfer  of  a  note  or  a  bill  unendorsed,  imposes  no 
liability,  and  that  an  endorser  is  not  lialile  as  such,  except  in  strict 
conformity  to  the  rules  of  the  mercantile  law.  But  the  question 
whether  such  a  transfer  will  discharge  a  pre-existing  liability,  is  a  dif- 
ferent one  depending  on  circumstances,  and  which  does  not  admit  of  a 
uniform  rule.  Bicknall  v.  Waterman,  5  Rhode  Island,  49,  53.  If  the 
instrument  was  given  and  received  in  absolute  paj'ment,  there  can  be 
no  further  liability.  When,  however,  the  payment  is  conditional,  it  is 
necessary  to  inquire  what  the  true  condition  is,  whether  it  has  been 
fulfilled,  and  what  injury,  if  any,  has  resulted  from  the  breach.  See 
Van  Wart  v.  Hooley,  3  B.  &  C.  439 ;  Hickling  v.  Hardy,  7  Taunton, 
313. 

It  is  on  the  last  point  tliat  there  is  most  room  for  doubt.  All  the 
authorities  agree  that  a  failure  to  present  the  instrument,  gives  rise  to 
a  presumption  of  injury,  which  will  be  a  defence  unless  repelled.  The 
difference  is  as  to  whether  this  presumption  can  be  met  and  overcome 
by  proof.  The  dicta  cannot  be  reconciled,  but  there  has  as  yet,  seem- 
ingly, been  no  decision  in  the  United  States,  that  the  negligence  of  the 
creditor  will  be  a  bar  in  the  face  of  proof  that  all  the  parties  to  the 
instrument  were  insolvent  when  it  matured,  and  that  no  injury  has 
been  sustained  by  the  debtor.  Under  these  circumstances,  demand 
and  notice  are  a  mere  formality,  which  should  not  be  exacted  by  the 
law.  The  opposite  rule  which  makes  a  draft  on  a  bankrupt  or  insolvent 
an  extinguishment  of  the  debt,  unless  the  creditor  goes  through  the 
ceremony  of  asking  for  that  which  he  knows  will  be  refused,  is  harsh 
and  may  be  thought  needlessly  rigorous. 

Whatever  the  rule  may  be  under  other  circumstances,  it  is  well  set- 
tled that  when  the  new  securitj'  is  merely  collateral,  a  failure  to  pru- 
sent  the  instrument  for  payment  and  give  notice  of  dishonor,  will  not 
be  a  defence  unless  it  results  in  actual  injury.  Sivingard  v.  Boues,  5 
M.  &  S.  62 ;  Pring  v.  Clarkson,  1  B.  &  C.  14  ;  Simons  v.  Steel, 
36  New  Hampshire,  386 ;  Powell  v.  Henry,  20  Alabama,  612. 
A  creditor  who  takes  a  bill  or  note  as  collateral  security,  stands 
in  the  position  of  an  agent  or  trustee,  and  must  protect  the 
interest  of  the  debtor  as  well  as  his  own,  but  he  is  not  within 
the  strict  rule  of  the  commercial  law,  and  will  not  be   answerable 
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for  want  of  diligence  unless  it  results  in  actual  loss.  Lawrence  v. 
JIcGulmont,  2  Howard,  42G  ;  Ilohcii!<  v.  T/iompson,  14  Ohio,  N.  S. 
1  ;  Lei(jh  v.  Jfaldtcin,  10  Georgia,  208  A  similar  view  was  taken 
in  Van.  Wart  v.  WuoUey,  3  B.  &  C.  439,  with  reference  to  a  bill 
sent  tothe  plaintiff  in  advance,  and  as  part  payment  of  an  order  for 
hardware,  wliich  the  plaintiffs  were  to  buy  on  commission,  although 
the  plaintiff  was  the  agent  rather  than  the  creditor  of  the  parties 
who  made  the  remittance  ;  and  again,  in  the  Bank  of  Rutland  v. 
Wuudruff,  34  Vermont,  89,  where  Poland,  C.  J.,  said  it  was  "  a 
novel  doctrine  that  a  creditor  holding  collateral  securities  for  a  debt, 
cannot  enforce  his  debt  without  first  surrendering  his  securities.  He 
is  entitled  to  hold  them  till  he  gets  his  pay,  then  they  belong  to  the 
debtor.  The  cases  where  a  creditor  has  taken  one  security  in  place 
of  another,  but  has  a  right  to  retarn  that  and  resort  to  his  oi-iginal 
demand,  are  not  in  point."  The  plaintiff  was  accordingly  allowed 
to  recover  without  producing  the  securities  which  he  held  for  the 
debt.  The  doctrine  that  the  creditor  need  not  give  an  account  of 
the  collateral  securities  unless  it  is  demanded,  and  maj-  recover  with- 
out producing  them  at  the  trial,  is  also  sustained  by  Lord  v.  The 
Ocean  JJari/r,  8  Harris,  38-t,  and  Street  v.  Hall,  29  Vermont,  165.  And 
in  The  F.  &  M.  Ins.  Co.  v.  Mather,  10  Wright,  604,  507,  the  court  held 
that  one  collateral  securitj'  might  be  exchanged  for  another  differently 
endorsed,  without  tlie  knowledge  or  consent  of  the  debtor,  if  both  instru- 
ments appeared  to  be  equall}'  valuable  or  equallj^  worthless.  Everj-  such 
act,  however,  is  at  the  risk  of  the  creditor,  who  cannot  recover  without 
showing  that  it  did  not  result  in  injurj'  ;  and  there  can  be  no  doubt 
that,  when  the  want  of  demand  or  notice  places  the  debtor  in  a  worse 
position  bj'  discharging  a  drawer  or  endorser,  it  will  be  a  defence  to 
the  extent  of  the  resulting  injury,  whether  the  security  was  a  condi- 
tional payment  or  merelj^  collateral.  Jenntaon  v.  Parker,  7  Michigan, 
355,  360  ;  Lamrence  v.  McGalmont,  2  Howard,  426,  454. 

Taking  a  bill  or  note  for  a  debt  may  give  rise  to  another  head  of  de- 
fence, which  should  now  be  stated.  The  transfer  of  the  instrument  to  a 
third  person  will  confer  a  right  of  action  on  him,  and  if  the  creditor 
could  still  enforce  the  original  demand,  two  distinct  recoveries  might 
be  obtained  for  the  same  cause.  Such  a  transfer  is,  therefore,  a  prima 
facie  defence,  which  may,  however,  be  met  and  overcome  by  showing 
that  the  plaintiff  has  taken  up  the  instrument  and  has  it  in  court  for 
surrender  or  cancellation.  JIaiUard  v.  The  Duke  of  Argyle,  6  M. 
&  G.  40  ;  Burden  v.  Haldon,  4  Bing.  454;  Small  v.  Jones,  8  AVatts, 
265;  Spear  v.  Atkinson,  1  Iredell,  262;  Harris  v.  Johnston,  3  Cranch, 
311  ;  Shaio  v.  (Jorkin,  1  Xew  Hampshire,  IG;  Holmes  v.  Be  Camp, 
1  Johns.  34  ;  Burdick  v.  Given,  15  Id.  247  ;  Humphries  v.  Wheeler, 
8   Coweu,   77;    Boicen    v.    Scott,    1   P.    F.   Smith,   257,   364;   Black  v. 
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Zacharie,  3  Howard,  485,  518.  "If,"  said  Kennedy,  J.,  in  Sewall  v. 
Jones,  "  a  person  lend  money  and  take  a  note  payable  at  a  future  day 
in  pa3'ment  of  it,  and  then  parts  with  the  note  for  a  valuable  considera- 
tion, he  cannot  sue  either  on  the  note  or  the  original  cause  of  action, 
until  he  has  taken  up  the  note."  It  was  said  in  like  manner  in  Hkick 
V.  Zacharie,  that  when  a  bill  drawn  by  a  debtor  in  favor  of  the  creditor 
for  the  amount  due,  is  accepted  by  the  drawer,  and  negotiated  to  a 
third  person,  suit  cannot  be  brought  until  the  bill  is  due  and  dis- 
honored, and  taken  up  by  the  creditor. 

In  Belshaw  v.  Bush,  11  C.  B.  191,  a  plea  that  the  plaintiff  had  taken 
the  acceptance  of  a  stranger  for  and  on  account  of  the  debt  and  en- 
dorsed it  over  to  a  third  person,  in  whose  hands  it  was  still  outstand- 
ing, was  accordingly  held  good,  as  showing  a  conditional  payment, 
which  though  not  made  by  the  defendant,  became  valid  upon  his  rati- 
fication of  the  act,  b}''  setting  it  up  as  a  defence  to  the  suit.  Under 
such  circumstances  the  debtor  is  not  liable  to  be  sued  by  two  different 
persons;  but  different  suits  may  be  brought;  one  by  the  creditor  on 
the  consideration  ;  the  other  by  the  holder  of  the  instrument  against 
the  maker  or  acceptor,  and  the  only  way  of  obviating  this  inconveni- 
ence is  to  hold  that  the  former  cause  of  action  cannot  be  enforced, 
unless  botii  are  united  in  the  same  hand. 

To  this  extent  the  authorities  agree,  but  there  has  been  some  diver- 
gence of  opinion  as  to  the  mode  in  which  such  a  defence  should  be 
presented,  and  whether  the  burden  of  proof  is  on  the  plaintiff  or  de- 
fendant. In  Mercer  v.  Cheese.  4  M.  &  G.  804,  the  defendant  pleaded 
that  the  promises  in  the  declaration  mentioned,  were  made  by  him 
jointly  with  one  Thomas  Morris,  and  that  before  action  brought, 
the  plaintiff  drew  a  bill  on  Morris  for  the  amount  due,  which  he  ac- 
cepted and  delivered  to  the  plaintiff,  who  received  the  same  for,  and  on 
account  of  the  said  amount  and  promises.  It  was  contended  that  this 
plea  was  bad,  because  it  did  not  show  either  tliat  the  bill  was  still  run- 
ning to  maturity  or  that  it  had  been  transfered  to  a  third  person.  The 
plea  was,  however,  held  valid  as  rendering  it  incumbent  on  the  plaintiff 
to  reply  that  the  bill  was  overdue  and  had  not  been  negotiated.  It 
appears,  said  Tindall,  Ch.  J.,  that  the  plaintiff  has  received  a  securitj- 
susceptible  of  assignment ;  he  can  tell  whether  he  has  parted  with  it, 
but  the  defendant  cannot. 

The  Court  of  Exchequer  were,  on  the  other  hand,  of  opinion  in 
Price  V.  Price,  16  M.  &  W.  232,  that  a  plea  that  the  note  or-acceptance 
of  the  defendant  has  been  taken  for  and  on  account  of  the  debt,  must 
show  that  the  instrument  is  still  running,  or  that  it  has  been  transferred 
and  is  outstanding  in  the  hands  of  a  third  person.  The  decision  was 
based,  in  great  measure,  on  the  maxim  that  things  are  to  be  presumed 
to  continue  in  the  same  state  till  the  contrarj^  appears,  which  was  said 
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to  make  it  incumbent  on  the  defendant  to  aver  that  the  plaintiff  parted 
■vvitli  the  note  before  issue  was  joined.  Parke,  Baron,  said,  that  if  the 
note  had  been  paj'able  to  a  third  person,  as  in  Richards  v.  Rirtman  ; 
cited  in  KearsJ(ih>  v.  3Iorgan,  5  Term,  513;  or  payable  by  a  third  per- 
son as  in  Kearslake  v.  Morgan,  it  would  have  been  necessary  for  the 
plaintifi'  to  reply  that  he  had  taken  up  the  note  in  the  former  case,  or 
presented  it  at  maturity  in  the  latter,  and  given  notice  that  it  was  dis- 
honored to  the  defendant.  But  a  plea  that  the  negotiable  note  of  the 
debtor  had  been  given  for  the  debt,  which  did  not  show  that  the  in- 
strument had  not  yet  matured,  was  not  an  answer  unless  it  also  averred 
that  the  note  had  been  transferred  and  was  outstanding  in  the  hands  of  a 
third  person.  Otherwise,  for  all  that  appeared  in  such  a  plea,  the  note 
might  be  due  and  unpaid  in  the  hands  of  the  plaintiff,  who  would  con- 
sequentlj'  be  entitled  to  maintain  the  action. 

A  similar  view  was  taken  in  Daixll<-k  v.  Green,  1.5  Johnson,  247, 
where  a  plea  that  a  note  had  been  taken  on  account  of  the  debt  and 
endorsed  to  a  third  person  was  held  invalid,  because  giving  a  negotia- 
ble securitj'  and  its  endorsement  over  do  not  extinguish  the  original 
demand,  if  the  plaintiff  can  show  that  the  instrument  is  destroyed  or 
lost  or  produce  it  to  be  cancelled  at  the  trial.  In  Hughes  v.  Whelan, 
S  Cowen,  11,  the  court  held  on  the  authority  of  this  decision  that  such 
a  defence  cannot  be  made  by  plea,  and  must  be  taken  advantage  of 
under  the  general  issue,  because  a  note  which  is  outstanding  at  the  time 
of  action  brought  maj-  be  taken  up  and  surrendered  at  the  trial.  And 
in  Burden  v.  ILdlu,),  4  Bingham,  54,  an  allegation  that  a  bill  had  been 
given  for  the  debt  and  was  outstanding  in  the  hands  of  a  third  person, 
was  held  to  be  sufficiently  answered  b^'  proof  that  the  instrument  had 
been  returned  to  the  plaintiff,  and  would  be  cancelled  or  surrendered 
on  payment.  Best,  C.  J.,  said  "that  there  was  no  evidence  that  the 
bills  had  been  transferred  for  value,  and  they  had  been  returned 
without  any  money  passing.  The  authorities  showed  that  if  thej'  had 
remained  in  the  hands  of  third  persons,  It  would  have  been  a  defence, 
because  the  defendant  might  have  been  called  on  to  paj'  them  ;  but  as 
they  were  held  by  the  plaintiff,  and  overdue  at  the  time  of  trial,  that 
could  never  happen." 

It  would  seem  to  be  established  in  England  that  where  the  instru- 
ment is  in  the  hands  of  a  third  person  at  the  time  of  action  brought, 
the  plaintiff  must  fail,  unless  the  plaintiff  can  succeed  in  showing  that 
it  is  held  for  him,  or  on  a  consideration  which  has  failed.  H'ulwin  v. 
Mcndezabel,  10  ^loore,  49'7 ;  Burdin  v.  Halton,  4  Bing.  54  ;  Small 
V.  Jones,  8  Watts,  265.  In  Small  v.  Jones,  Kennedy,  J.,  said  that 
a  creditor  who  takes  the  note  of  the  debtor  and  negotiates  it  for 
value,  must  take  it  up  before  suing  on  the  consideration  ;  but  that  when 
the  holder  is  his  agent,  or  did  not  give  a  valuable  consideration,  it  is 
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sufficient  to  produce  the  iustrument  at  the  trial;  and  this  distinction 
■was  acted  on,  in  Brown  v.  Soott,  1  P.  F.  Smith,  i!57.  The  authorities  iu 
New  Yorlr,  however,  imply  that  it  is  enough  under  all  circumstances 
to  have  the  note  in  court,  and  surrender  it  when  the  case  is  tried  (ante, 
251),  Hughes  v,  Wheeler,  8  Cowen,  IT. 

It  is  proper  to  add  in  this  connection,  that  a  note  payable  to  a  third 
person  will  have  the  same  effect  on  delivery  as  a  note  drawn  to  the 
order  of  the  creditor  and  endorsed  by  him,  and  that  when  such  a  pay- 
ment has  been  made,  a  suit  cannot  be  maintained  on  the  original 
demand,  without  taking  up  the  instrument  and  holding  it  in  readiness 
to  be  surrendered.     Price  v.  Price,  16  M.  &  W.  232,  241. 

Whatever  the  rule  may  be  with  regard  to  the  question  of  pleading 
raised  in  Mercer  v.  Cheese  and  Price  v.  Price,  it  is  well  settled  in 
general,  both  in  England  and  the  United  States,  that  a  creditor  who 
takes  a  negotiable  instrument  bearing  the  name  of  the  debtor  or  of  a 
third  person  conditionallj'  in  payment,  cannot  enforce  the  original 
demand  without  showing  that  the  instrument  is  held  by  him  or  subject 
to  his  control.  Crowe  v.  Clay,  8  Bxcheq.  295  ;  9  Id.  604  ;  Price  v. 
Price,  16  M.  &.  W.  232,  238  ;  Behhaw  v.  Bush,  11  C.  B.  191. 

The  jjroduction  of  the  note  is  obviously  the  best,  and  perhaps  the 
onl}'  satisfactory  evidence  that  it  is  held  by  the  creditor,  and  will  be 
surrendered  on  the  paj'meut  of  the  debt.  Small  v.  Jones,  8  Watts, 
265  ;  but  the  point  is  one  about  which  the  authorities  are  not  alto- 
gether clear.  In  Hadwin  v.  Mendezabel,  10  Moore,  477,  the  court  held 
that  if  the  instrument  was  shown  to  be  in  the  hands  of  the  plaintiff,  or 
controlled  by  him,  it  need  not  be  produced.  Best,  Ch.  J.,  said  that 
the  bills  were  proved  to  be  in  the  possession  of  the  plaintiff's  agent, 
and  might  properly  be  withheld  until  the  defendant  was  ready  to  pay 
the  debt.  The  defendant  might  pay  the  monej'  into  court,  and  move 
for  a  stay  of  execution,  until  the  bills  were  surrendered,  but  there  was 
no  sufficient  reason  for  setting  aside  the  verdict.  This  decision  is,  seem- 
ingly, irreconcilable  with  the  doctrine  of  Groive  v.  Clay,  9  Excheq. 
604,  that  the  plaintiff  must  make  out  his  case  with  the  same  strictness  in 
proceeding  on  the  consideration,  as  if  the  suit  were  brought  directly  on 
the  bill ;  and  in  Hays  v.  3Ic  Glurg,  it  was  said  to  be  necessary  to  produce 
tlie  bill  or  show  that  it  was  lost  or  destroyed.  Agreeably  to  the  American 
decisions,  the  proper  mode  of  taking  advantage  of  such  a  defence  is 
under  the  general  issue  at  the  trial ;  Hughes  v.  Wheeler,  8  Cowen,  77  ; 
and  it  has  been  said,  that  if  the  point  is  not  made  then,  the  defendant 
cannot  require  the  instrument  to  be  produced  subsequently,  or  rely 
on  the  failure  of  the  plaintiff  to  surrender  it  as  a  reason  for  a  new  trial. 
Bill  v.  Porter,  9  Connecticut,  23. 

If  the  question  be  still  open,  there  would  seem  to  be  much  reason 
for  adopting  the  doctrine   of  Hadwin  v.  Mendezabel,   that  when   tl:e 
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existence  of  the  debt  is  admitted,  and  tlie  non-productiou  of  the  securi- 
ties given  for  it  the  onl}'  fjround  of  defence,  judgment  should  be 
rendered  for  plaintiff  and  the  money  paid  into  court,  with  a  proviso 
that  it  shall  not  be  taken  out  nntil  the  instrument  is  forthcoming, 
or  the  defendant  satisfactorily  indemnified  against  loss. 

It  Tvas  intimated  in  Ilai)s  v.  2fi-Clurg,  4  Watts,  452,  that  the  failure  of 
the  plaintiff  to  produce  the  instrument,  maj^  be  excused  by  showing  that 
it  has  been  lost,  and  the  same  opinion  has  been  expressed  in  other 
instances.  This  view  is  at  variance  with  the  well  established  principle, 
that  the  maker  of  a  negotiable  instrument  is  entitled  to  have  it  pro- 
duced, as  the  only  sure  safeguard  against  being  compelled  to  paj'  the 
demand  twice.  Cro^ve  v.  Clay,  8  Exchequer,  295,  9  Id.  G04.  In  Croive 
V.  Clay,  a  plea  that  the  defendant  gave  and  the  plaintiff  received  a  bill 
for,  and  on  account  of  the  debt,  and  that  the  plaintiff  afterwards  lost 
said  bill,  and  was  unable  to  produce  the  same,  was  accordingly  sus- 
tained by  the  Exchequer  chamber  reversing  the  court  below.  The 
judgment  was  delivered  by  Coleridge,  J.,  in  the  following  terms,  "  a  bill 
given  for  and  on  account  of  money  due  on  simple  contract  operates  as  a 
conditional  paj-ment,  which  maj-  be  defeated  at  the  option  of  the  creditor 
if  the  bill  is  unpaid  at  maturity  in  liis  hands,  in  wliich  case  ho  may 
rescind  the  transaction  of  payment  and  sue  on  tlie  original  demand. 
Griffiths  V.  Owen,  1.3  M.  &  W.  58,  fi4  ;  James  v.  IViUiams,  1.3  M.  &  W 
828.  If  the  bill  be  lost,  the  condition  on  which  tlie  paj'ment  may  be 
defeated  does  not  arise;  Behhnw  v.  Bush,  11  C.  B.  191,  201,  and  the 
defendant  if  compelled  to  pay  the  original  debt,  would  be  subject  to 
inconvenience  of  a  like  kind  as  if  compelled  to  paj^  the  bill.  Accord- 
ingly it  was  held  at  Nisi  Prius  in  Woodfo7-cl  v.  Whitely,  Moo.  &  M.  5 It, 
that  a  debt  paid  by  a  lost  bill  could  not  be  recovered,  and  the  like  law 
was  assumed  in  the  cases  of  Mercer  v.  Cheese,  4  M.  k  G.  804,  and  Price 
V,  Price,  16  M.  &  W.  232.  It  appears,  taerefore,  that  the  loss  of  a 
negotiable  bill  ;.iven  on  account  of  a  debt,  is  an  answer  to  an  action 
for  the  debt  as  well  as  to  one  on  the  bill." 

Tlie  appropriate  remedy  of  the  creditor  in  such  cases  lies  in  a  recourse 
to  equity,  which  will  enforce  the  payment  of  the  instrument  on  the 
tender  of  an  adequate  indemnitj';  Thayer  v.  King,  15  Ohio,  242; 
Piurrrms  v.  Goodhue,  1  Iowa,  48  ;  liowley  v.  Ball,  3  Cowen,  303;  Pin- 
tardv.  Taclington,  10  Johnson,  102;  although  redress  will  be  afforded 
in  some  of  the  States  of  this  country  on  the  same  principle  at  law. 
.Junes  V.  Fdles,  5  Mass.  101  ;  Fales  v.  Puissell,  16  Pick.  315  ;  Smith  v. 
Rocliu-ell,  2  Hill,  432.  See  Tomlinsnn  v.  Price,  5  Vesey,  238  ;  Hansard 
V.  Riihinsori,  t  B.  k  C.  90;  Eamuzv.  Crowe,  1  Excheq.  167. 

Although  the  note  or  acceptance  of  the  debtor,  payable  on  demand, 
does  not  suspend  the  delit  in  the  first  instance;  See  Oolburn  v. 
ToUis,   14  Cowen,   341;    Fearn   v.    Cccliran,  4    C.  B.  274;    Crofts  v. 
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Beale,  11  Id.  172  (ante)  ;  it  will,  notwithstanding,  be  a  defence,  if 
negotiated  and  outstanding  at  the  time  of  action  brought.  And  when 
such  an  instrument  is  drawn  upon  or  made  by  a  third  person,  the 
creditor  must  present  it  in  due  course  and  give  notice  if  it  is  dis- 
honored; and  a  failure  in  this  respect  will  be  a  discharge,  unless  it  is 
shown  that  no  injury  resulted  from  the  default  (ante,  289).  Chamber- 
lain V.  Delarive,  2  Wilson,  353 ;  Bradford  v.  Fox,  39  Barb.  203. 

"We  may  now  advert  to  another  question  which  arises  where  the  note 
or  acceptance  of  a  third  person  is  given  in  payment  for  a  cotempo- 
raneous  sale.  Under  these  circumstances  the  CLuestion  is  not  so  much 
whether  the  debt  is  extinguished,  as  whether  there  ever  was  a  debt. 
Strictly  speaking,  such  a  transaction  is  an  exchange  rather  than  a  sale, 
and  the  purchaser  is  under  no  greater  liability  than  if  one  chattel  had 
been  given  for  another.  Darnall  v.  Mooreliouse,  36  Howard  Practice  R. 
511,  521  ;  Gibson  v.  Toby,  53  Barb.  191,  195.  This  is  indisputable,  when 
the  agreement  is  explicit  to  take  the  note  or  acceptance  of  a  third 
person  for  the  goods,  Bicknell  v.  Warterman,  5  Rhode  Island,  43 ; 
St.  John  v.  Purdy,  1  Sandford,  9  ;  Devlin  y.  Ghamberlin,  6  Minilesota, 
468  ;  and  maj'  be  presumed  when  all  that  appears  or  can  be  ascertained 
is,  that  such  an  instrument  was  received  in  payment  at  the  time.  Long 
v.  Spriiill,  1  Jones,  96;  Noel  v.  Ilurrmj,  1  Duer,  35  ;  8  Kernan,  161  ; 
Bayard  v.  Shunk,  1  W.  &  S.  92,  94;  Bromley  v.  Dugan,  2  Hill,  508  ; 
Sofee  V.  Gallagher,  3  B.  D.  Smith,  501  ;  Shriaer  v.  Keller,  1  Casey, 
62  ;   Gibson  v.  Toby,  53  Barb.  191. 

This  results  from  two  principles,  which  may  be  regarded  as  indis- 
putable, one  that  the  transfer  of  a  note  or  bill  does  not  impose  any  lia- 
bility, unless  it  is  endorsed  ;  Byles  on  Rills,  122  ;  The  Bank  of  Eng- 
land V.  Newman,  1  Lord  Raymond,  442 ;  Hverlyy.  Lye,  15  East,  7  ;  Long 
v.  Spruill,  5  Jones,  96  ;  Bicknell  v.  Waterman,  5  Rhode  Island,  43,  48  ; 
the  other,  that  a  man  who  has  got  what  he  stipulated  for,  cannot  justlj' 
complain  because  it  proves  less  valuable  than  his  anticipations  led  him 
to  believe.  In  the  analagous  case  of  the  exchange  of  one  horse  for 
another,  or  for  chattels  of  any  kind,  no  one  would  contend  tiiat  if 
the  horse  died  or  proved  worthless,  redress  could  be  had  in  indebitatus 
assumpsit.  The  remedy,  if  any,  would  be  in  an  action  for  a  breach  of 
warranty  or  of  deceit. 

The  distinction  is  between  the  delivery  of  a  note  or  bill  for  an 
antecedent  debt,  and  for  a  consideration  passing  at  the  time ;  in  the 
former  case,  the  question  is  one  of  satisfaction,  depending  on  whether 
the  new  agreement  discharged  the  old  ;  in  the  latter,  the  delivery  of 
the  note  is  presumably  a  fulfilment  of  the  contract.  Roberts  v.  Fisher, 
53  Barb.  69.  It  is  well  settled,  said  Duer,  J,,  in  Noel  v.  Hurray,  that 
where  there  is  an  antecedent  debt,  the  onus  is  upon  the  party  who 
alleges  that  a  note  was  received  in  payment.    But  where  no  such  debt 
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exists  between  the  parties,  and  one  of  tbem  delivers  property  to  the 
other,  and  receives  in  return  the  note  of  a  third  person  in  full  or  part 
paj'rnent  and  gives  a  receipt  accord inglj',  the  presumption  is  it  was  so 
received,  and  the  onus  is  then  tipOn  the  party  who  received  it  to  show 
the  contrary.  The  same  rule  was  laid  down  in  Bayard  v.  Skunk,  1  W. 
&  S.  92,  and  Young  v.  Stahelin,  34  New  York,  265.  The  principle  was 
stated  l>y  Lord  Holt,  in  Clark  v.  Mundnll,  1  Salkeld,  124  ;  12  Modern,  203. 
"  A  bill,"  said  he,  "  without  payment  shall  never  go  in  discharge  of  a 
precedent  debt,  except  to  be  a  part  of  the  contract  that  it  should  be  so. 
If  A.  sells  goods  to  B.,  and  B.  is  to  give  a  bill  in  payment,  though  this 
bill  be  never  paid,  B.  is  discharged  because  the  bill  is  paj'ment.  But 
otherwise  a  bill  shall  never,  without  payment,  discharge  a  precedent 
debt  or  contract."  It  was  said  in  like  manner  by  the  same  great 
authority  in  Ward  v.  JSuans,  2  Lord  Raymond,  928,  930,  that  taking 
a  note  for  goods  sold  is  a  payment,  because  it  was  a  part  of  the 
original  contract,  but  paper  is  no  paj'ment  where  there  is  a  precedent 
debt.  And  in  Camidge  v.  Allenby,  6  B.  &  G.  363  (ante,  122),  where  the 
question  was  whether  the  debt  was  discharged  by  payment  in  the  notes 
of  a  banker  who  had  failed  on  the  previous  Aay,  the  court  said,  that  if  the 
notes  had  been  given  at  the  time  of  the  sale,  the  pavment  would  have 
been  absolute,  notwithstanding  the  insolvency  of  the  maker. 

In  Bicknell  v.  Wnlcnaan,  5  Rhode  Island,  43,  the  written  memoran- 
dum of  the  broker  showed  that  the  goods  were  sold  "for  the  note ;"  but 
the  effect  will  be  the  same  where  the  intention  of  the  parties  appears 
from  their  language  as  narrated  by  the  witnesses.  When,  however,  all 
that  appears  from  the  evidence  is  that  the  goods  were  sold,  and  the 
note  of  a  third  person  given  for  the  price,  the  question  is  necessarily 
one  depending  on  the  circumstances.  Bicknell  v.  Walerman,  5  Rhode 
Island,  43,  49  ;  Lighlhody  v.  The  Ontai'io  Bank,  11  Wend.  9,  15  ;  Alcock 
V.  Hopkins,  6  Gushing,  484,  490;  although  the  presumption  will  still 
be  in  favor  of  regarding  the  transaction  as  an  exchange  of  one  form  of 
value  for  another,  imposing  no  liability  on  either  side.  If,  said  Gibson, 
Gb.  J.,  in  Bayard  v.  Shunk,  1  Watts  &  Sergeant,  92,  the  securities  are 
transferred  for  a  debt  contracted  at  the  time,  the  presumption  is  that 
they  are  received  in  satisfaction  of  it,  but  if  for  a  precedent  debt,  it  is 
that  they  are  received  as  a  collateral  security  for  it,  and  in  either  case 
it  maj'  be  rebutted  by  direct  or  circumstantial  evidence. 

It  was  said  in  like  manner  in  Noel  v.  Murray,  4  Duer,  35,  3  Kernan, 
Kt,  that  when  the  sale  and  delivery  are  simultaneous  acts,  there  is  no 
precedent  debt,  and  the  case  comes  within  the  rule,  that  a  vendor  who 
receives  the  note  of  a  third  person  for  goods  sold  at  the  time,  will  be 
presumed  to  have  taken  it  in  payment.  The  doctrine  as  thus  stated  is 
sustained  by  the  general  current  of  decision  in  England  and  the  United 
States.     Saffee  v.  Gallagher,  3  E.  D.  Smith,  507  ;  Ferdon  v.  Jones,  2  Id. 
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106;  Mclnhjre  v.  Kennedy,  5  Casey,  448,  451,  453  ;  Burd  v.  Cook,  15 
Johnson,  241  ;  The  Union  Bank  v.  Smiser,  1  Sneed,  501,  514;  Bicknell  v. 
Waterman,  5  Rhode  Island,  43  ;  Byles  on  Bills,  122,  229,  501  ;  Devlin 
V.  Ghamblin,  6  Mmnesota,  468;  Artu  v.  Leggelt,  16  New  York,  582, 
590 ;   Young  v.  Stahelin,  34  Id.  258. 

It  will  make  no  difference  in  point  of  principle  that  the  maker  of  the 
note  was  insolvent  at  the  time,  if  there  is  no  fraud  or  undue  conceal- 
ment on  the  part  of  the  purchaser.  Such  at  least  is  the  well  established 
rule  in  England;  Byles  on  Bills,  122,  and  the  law  was  so  held  in  Bick- 
nell V.  Waterman.  The  same  conclusion  was  reached  in  Scruggs  v. 
Gass,  8  Yerger,  175,  although  the  decision  went  on  the  ground  that  the 
notes  of  a  corporation  chartered  bj^  the  State  as  a  bank  of  issue,  have 
an  exceptional  character,  and  should  be  presumed  to  have  been  taken 
as  cash  unless  the  contrary'  is  apparent  (ante,  284). 

The  rule  and  its  reason  were  clearly  explained  by  Ames,  Ch.  J.,  in 
Bicknell  v.  Waterman.  It  was  said  to  be  a  well  known  principle,  ap- 
plicable alike  to  sales  and  exchanges  of  things  personal,  that  in  the 
absence  of  fraud  and  warranty,  neither  party  was  resp)onsible  for  a  de- 
ficiency in  quality  or  value.  Applying  this  principle  to  the  transfer  of 
a  note  by  delivery  or  an  endorsement  without  recourse,  in  payment  for 
goods,  it  was  obvious  that  the  purchaser  was  responsible  for  the  past  or 
future  insolvency  of  the  maker,  unless  he  was  guilty  of  fraud  in  passing 
that  as  valuable  which  he  knew  to  be  worthless.  A  forged  note  stood 
on  a  different  ground,  because  the  assignment  of  a  chose  in  action  is  an 
implied  warranty  of  the  signature  of  the  debtor,  and  that  the  obliga- 
tion is  really  due  (ante,  287).  If  decisions  might  be  found  tending  the 
other  way,  they  were  contrary  to  the  main  current  of  authority  in  the 
United  States  and  England.  Byles  on  Bills,  122,  125,  307.  There  was 
undoubtedly  a  preliminary  question  whether  the  contract  was  by  way 
of  sale  or  exchange,  or,  in,  the  case  of  a  precedent  debt,  whether  the 
note  was  taken  as  conditional  or  absolute  paj'ment.  If,  however,  this 
was  solved  satisfactorilj'  by  the  jury,  or  in  the  case  stated  submitted 
to  the  court,  the  conclusion  would  be  a  matter  of  law.  Wheeler  v. 
Schroeder,  4  Rhode  Island,  383,  392. 

It  results  from  what  was  said  in  this  instance,  and  in  Bayard  v. 
Shunk,  that  while  the  onus  is,  under  such  circumstances,  on  the  ven- 
dor to  show  that  the  instrument  was  not  received  in  payment,  Noel  v. 
Murray,  3  Kernan,  167,  172;  it  will  still  be  open  to  him  to  prove  that 
the  intention  of  the  parties  was  that  the  purchaser  should  be  person- 
all3'  answerable  for  the  price  if  the  note  proved  unavailable.  Gibson  v. 
Toby,  53  Barb.  191 ;  Darnell  v.  Morehouse,  36  Howard  Practice  R.  511. 
In  the  language  of  Ch.  J.  Savage,  in  Lightbody  v.  The  Ontario  Bank, 
11  Wend.  9,  the  cases  turn  upon  "the  agreement  or  understanding  of 
the  parties  at  the  time,"  and  not  upon  a  rigid  or  inflexible  rule  of  law. 
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Mooring  v.  The  Maine  Dock  and  M.  Ins.  Co.,  '21  Alabama,  254.  It  is 
according]}' well  settled  that  when  the  intention,  as  disclosed  by  the 
evidence,  is  that  the  note  should  not  be  at  the  risk  of  the  vendor,  he 
ma}'  fall  back  on  the  consideration  if  it  is  dishonored.  Johnson  v.  Heed, 
9  Johnson,  310  ;  Alcock  v.  Hopkins,  G  Gushing,  484.  In  Alcock  v.  Hop- 
kins, goods  were  ordered  by  a  dealer  in  Boston,  from  the  manufacturers  in 
England,  paj'able  at  four  months,  by  draft  on  Coates  &  Co.,  of  London. 
The  plaintiffs  sent  the  goods  and  drew  on  Coates  k  Co.  for  the  amount, 
who  accepted  the  bills  but  failed  before  presentment.  The  plaintiffs 
then  brought  suit  for  the  price.  The  court  held  that  the  question 
whether  the  acceptance  was  conditional  or  absolute  paj-ment,  was  one 
of  fact  for  the  jury,  and  refused  to  disturb  the  verdict  which  had  been 
rendered  for  the  plaintiffs.  The  case  of  Youngs  v.  Stahelin,  36  Xew 
York,  128,  affords  an  analogons  instance. 

It  results  from  these  decisions  that  when  the  transaction,  instead  of 
being  an  exchange  of  the  goods  for  the  note,  is  a  sale  for  a  sum  cer- 
tain, with  an  express  or  implied  understanding  that  the  note  of  a  third 
person  shall  be  given  for  the  price,  the  payment  will  be  conditional, 
not  absolute,  and  the  vendor  may  recover  on  the  common  counts  on 
proving  that  the  instrument  was  presented  for  payment  and  accq^tance 
and  dishonored.  Darnell  v.  Morehouse,  36  Howard  Practice  R.  511  ; 
Glhson  V.  Tobij,  53  Barb.  191  ;  Lighthody  v.  The  Ontario  Bank,  11  Id. 
915  ;  Alcock  v.  Hopkins,  6  Gushing,  484,  489  ;  Gardner  v.  Gorham,  1 
Donglass,  Michigan,  SC? ;  Devlin  v.  C'hamhlin,  6  Minnesota,  468  • 
Mooring  v.  The  Maine  Dock  and  3L  Ins.  Co.,  2*7  Alabama,  254  ;  Hx 
parte  Blackburn,  10  Tesey,  204;  Hickling  v.  Hardy,  T  Taunt.  313; 
Brown  \.  Xcrivly,  2  Bos.  &  Pul.  318;  Wright  v.  The  First  Crockery 
Ware  Co.,  1  New  Hampshire,  281  ;  Jones  v.  Savage,  6  \\'end.  658  ; 
Monroe  v.  Hoff,  5  Denio,  369.  In  E.e  parte  Blackburn,  Lord  Eldon 
said,  that  in  a  sale  of  goods  the  law  implied  a  contract  that  those  goods 
should  be  paid  for.  It  was  competent  for  the  parties  to  agree  that  the 
paj'mcnt  should  be  by  a  particular  liill.  In  the  case  under  consideration, 
it  would  be  extremely  difflcnlt  to  persuade  a  jury  that  an  agreement  to 
pay  by  bills  was  satisfied  b}'  giving  bills  whether  good  or  bad.  The 
bills  were  only  a  mode  of  payment,  and  if  thej'  were  dishonored  the 
debt  arising  out  of  the  contract  for  goods  sold  and  delivered,  remained. 

The  presumption  that  such  a  payment  is  absolute  maj'  be  rebutted 
by  facts  and  circumstances  indicating  a  contrary  intent.  Bayard  v. 
Skunk,  1  W.  &  S.  92,  95  ;  Monroe  v.  Huff,  5  Denio,  369.  In  Mmroe 
V.  Huff',  the  guarantee  of  the  purchaser  was  held  to  show  that  the  bill 
was  not  to  be  taken  absolutely;  and  that  a  suit  would  lie  for  goods 
sold  and  delivered,  if  it  was  not  paid.  And  where  the  vendor  took  the 
note  of  a  third  person  and  gave  a  receipt  in  full,  but  remarked  that  it 
should  have  been  endorsed  by  the  purchaser,  to  which  the  latter  replied 
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that  it  made  no  difference,  the  court  said  that  the  question  was  one  of 
fact  for  the  jury,  and  refused  to  disturb  the  verdict  which  had  been 
found  for  the  plaintiffs.  Johnson  v.  Weed,  9  Johnson,  310.  In  Oibson  v. 
Tohy,  53  Barb.  191,  the  presumption  of  payment  was  in  like  manner 
held  to  be  rebutted  by  the  assurance  of  the  purchaser  that  the  draft 
was  as  "  good  to  the  vendor  as  the  money,  or  better."  And  although 
when  a  similar  question  arose  in  Whitheckv.  Van  Ness,  11  Johnson, 
409,  the  court  set  aside  a  verdict  whicli  had  been  rendered  for  the 
vendor,  it  was  because  the  testimony  indicated  that  the  transaction 
was  an  exchange,  and  that  the  instrument  was  to  be  at  the  risk  of  the 
party  who  I'eceived  it,  Lighlhody  v.  The  Ontario  Bank,  11  Wend.  9,  I  7. 
The  language  held  in  some  of  the  decisions  might  convey  the  idea, 
that  there  is  no  presumption  for  or  against  satisfaction,  whether  the 
note  is  given  for  a  consideration  passing  at  the  time  or  antecedently, 
and  that  each  case  should  be  judged  1)3'  its  own  circumstances  without 
regard  to  general  rules.  See  The  Ontario  Bank  v.  Lightbody,  11  Wend. 
915  ;  Darnell  v.  Morehouse,  36  Howard  Practice  R.  511,  522  ;  Monroe  v. 
Eoff,  5  Denio,  360,  362;  Bicknell  v.  Waterman,  5  R.  I.  43,  49.  In 
Monroe  v.  Hoff,  Whittlesey,  J.,  said  that  the  doctrine  now  was  that  a 
note  taken  either  for  an  antecedent  debt  or  for  goods  sold  at  the  time, 
is  not  payment  unless  it  is  so  agreed,  and  in  either  case  the  inquiry 
should  consequentlj-  be  whether  the  vendor  or  creditor  agreed  to  take 
the  instrument  in  payment;  and  a  dictum  to  the  same  effect  may  be 
found  in  Porter  v.  Talcott,  1  Cowen,  383.  Speaking  generallj-,  this  is  no 
doubt  true  ;  but  the  difficulty  is  to  know  what  inference  should  be  drawn 
when  the  agreement  is  not  proved,  and  all  that  appears  is  the  delivery 
of  the  goods  by  one  party  and  the  transfer  of  the  note  by  the  other. 
This  question  did  not  arise  in  Porter  v.  Talcott,  or  Monroe  v.  Hoff-', 
because  the  presumption  that  the  purchaser  was  not  to  be  answerable  on 
the  dishonor  of  the  instrument  was  repelled  by  the  evidence,  which 
showed  in  the  one  case  that  he  bad  guaranteed  the  payment  of 
the  note,  and  in  the  other  that  the  maker  was  his  agent.  And  the 
weight  of  authority  is  clearly  that  where  a  note  or  bill  is  given  withont 
endorsement  for  goods  sold  at  the  time,  the  transaction  ia  prima  facie 
an  exchange  of  one  form  of  value  for  another,  and  any  loss  arising 
from  the  insolvencj'  of  the  maker  or  acceptor  must  be  borne  bj'  the 
vendor.  Bicknell  v.  Waterman,  5  R.I.  43;  Byles  on  Bills,  123,  229. 
It  will  make  no  difference  in  the  application  of  this  principle  that  the 
price  is  fixed  or  computed  in  money,  if  the  seller  consents  at  or  before 
delivery  to  take  the  note  of  a  third  person  in  full  or  as  a  partial  pay- 
ment. Under  these  circumstances  the  question  may  still  be  one  of  fact ; 
but  in  the  absence  of  countervailing  evidence  the  jury  should  not  be 
permitted  to  find  that  the  payment  is  less  than  absolute.  Koel  v. 
JIurray,   1  Duer,  385;  3  Kernan,  161,   172  (ante);    Th.e  Union  Bank 
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V.  Smi^<;r,  1  Siieed,  501,  514;  By^ei'd  v.  Cock,  15  Johnson,  241; 
Whithech  v.  Van  Ness,  11  Johnson,  409;  Soffee  v.  Gallagher,  3  E.  D. 
Smith,  50T  ;  Roberts  v.  Fisher,  53  Barb.  69. 

The  distinction  between  giving  a  note  for  a  pre-existing  obligation 
and  a  consideration  passing  at  the  time,  is  not,  however,  that  the 
instrument  has  an  effect  as  satisfaction  in  one  case,  which  is  denied  to 
it  in  the  otlier,  but  that  in  the  latter  case  the  note  is  a  fulfilment  of  the 
contract,  and  there  is  no  debt  to  satisfj'.  If  it  appears  through  an_y  suf- 
ficient means  of  proof  that  the  sale  was  for  money  and  the  note  taken 
as  a  security  for  the  amount  due,  the  paj'ment  will  be  conditional,  not 
alisolute.  Wheeler  v.  Schroeder,  4  Rhode  Island,  3S3,  389 ;  Gibson  v. 
Ri^by,  53  Barb.  191,  196  ;  Darnell  v.  Morehouse,  36  Howard  Practice 
R.  511,  521. 

In  Wheeler  v.  Schroeder,  the  contract  was  to  do  work  and  furnish 
materials  for  the  erection  of  a  building,  "payable  in  six  months'  satis- 
factory paper."  The  owner  of  the  building  gave  his  own  note  without 
an  endorser  for  one-half  the  amount  dne,  and  the  acceptance  of  a  third 
person  for  the  balance,  and  took  a  receipt  in  full.  The  court  said  that 
llie  presumption  that  the  paper  was  to  be  taken  in  exchange  or  as  a 
satisfaction,  was  repelled  as  to  half  of  the  debt,  and  therefore  as  to  all, 
and  that  the  payment  was  conditional  and  did  not  divest  the  lien 
which  the  contractor  had  filed  under  the  statute. 

It  has  been  said  in  like  manner,  that  the  presumption  that  the  sale 
was  exclusively  on  the  credit  of  the  note,  does  not  arise  when  it  is 
drawn,  endorsed  or  guaranteed  by  the  purchaser,  and  that  the  vendor 
maj' recover  in  indebitatus  assiun^^sit  for  goods  sold  and  delivered  if  the 
instrument  is  dishonored.  Darnell  v.  Morehouse,  36  Howard  Practice 
R.  511,  528 ;  Monroe  v.  Euff,  5  Denio,  369  ;  Butler  v.  Haight,  8  Wend. 
535;  Devlin  v.  Ghamblin,  6  Minnesota,  468  ;  see  Whitbeck  v.  Van  Ness, 
11  Johnson,  409.  Franklin  v.  Ftzell,  1  Sneed,  497,  514;  Torrey  x 
Hadley,  2"  Barb.  192,  195;  Whitney  v.  Goen,  20  Xew  Hampshire,  354. 
In  Butler  v.  Haight,  Sutherland,  J.,  said  the  guaranty  was  conclusive 
evidence  tliat  the  notes  were  to  be  at  the  risk  of  the  purchaser.  Thej- 
did  not,  therefore,  discharge  the  cause  of  action  arising  from  the  sale. 
Taking  the  transaction  as  a  whole,  it  was  obvious  that  the  defendant 
was  to  be  [lersonally  liable  for  the  price  if  the  notes  were  not  paid.  The 
same  principle  was  applied  in  Monroe  v.  Huff,  although  the  guaranty 
wa.^  invaliil  under  the  statute  of  frauds. 

The  better  opinion  would,  however,  seem  to  be  that  if  the  endorsement 
of  a  note  or  bill  given  for  a  cotemporaneous  purchase,  is  a  good  ground  of 
recovery  against  the  vendor  on  due  proof  of  demand  and  notice,  in  ac- 
cordance with  the  rules  of  the  mei'cantile  law,  it  is  not  a  reason  for  holding 
him  accountable  in  an  action  for  goods  sold  and  delivered.  See  Smith 
v.  Mercer,  3  Excheq.  L.  R.  511  ;  Soffee  v.  Gallagher,  3  E.  D.  Smith,  514. 
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All  express  conditional  promise  negatives  rather  than  establishes  the 
existence  of  an  implied  promise  founded  on  the  same  consideration. 
Musfsen  v.  Price,  4  East,  UT  ;  Allen  v.  Ford,  19  Piciv,  217.  In  Soffee  v. 
Oallagher,  the  court  said,  that  taking  the  note  of  the  purchaser  for  goods 
sold  at  the  time,  was  not  satisfaction,  and  if  the  instrument  was  dis- 
honored, an  action  would  confessedly  lie  against  him  for  the  price.  The 
case  was  substantially  the  same  when  the  note  of  a  third  person  was 
given  in  payment,  and  guaranteed  by  tlie  purchaser.  Under  these  cir- 
cumstances his  obligation  became  absolute  on  the  dishonor  of  the  note, 
and  the  question  whether  the  action  should  be  brought  on  the  guaranty 
or  for  goods  sold  and  delivered  was  one  of  form.  Agreeably  to  the 
decisions  in  New  York,  the  guaranty  was  strong  if  not  conclusive  evi- 
dence, that  the  sale  was  on  his  credit..  When,  however,  the  terras  of 
the  contract  were  that  payment  should  be  made  in  the  note  of  a  third 
person  endorsed  by  the  purchaser,  he  did  not  come  under  an  engage- 
ment to  pay  for  the  goods,  but  merely  to  pay  the  note  on  being  duly 
notified  that  it  had  been  dishonored.  His  undertaking  was,  there- 
fore, not  absolute  as  a  buyer,  but  conditional  as  an  endorser,  and  he 
could  be  made  liable  in  any  form  of  action  without  proof  that  the  instru- 
ment was  presented,  and  due  notice  given  that  it  was  not  paid. 

It  was  said,  in  like  manner,  in  Jones  v.  Savage,  6  Wend.  662,  that  when 
a  merchant  buys  goods  and  pays  for  them  in  a  note  of  a  third  person, 
which  he  endorses,  if  the  vendor  of  the  goods  neglects  to  demand  the 
note,  and  give  notice  to  the  endorser  so  as  to  charge  him,  he  has  made 
the  note  his  own,  and  must  rely  upon  the  solvency  of  the  maker.  He 
cannot  sue  the  endorser  as  such,  because  the  endorser  is  discliarged  by 
the  negligence  of  the  holder.  He  cannot  sue  for  the  goods,  because  he 
received  payment  in  a  note. 

All  the  authorities,  however,  agree  that  paj'ment  in  the  unaccepted 
check  or  draft  of  the  purchaser  is  conditional  not  absolute,  and  that  if 
the  instrument  is  dishonored,  the  vendor  may  sue  on  the  consideration 
unless  he  has  been  guilty  of  negligence,  llussen  v.  Price,  4  East  147, 
151.    HicJcling  v.  Hardy,  7  Taunton,  .513. 

It  has  been  held  in  several  instances,  that  when  an  agreement  is  made 
to  sell  and  take  payment  in  the  notes  of  a  third  person,  who  becomes 
insolvent  before  the  agreement  is  carried  into  execution  on  either  side 
there  is  a  failure  of  consideration,  and  the  vendor  may  refuse  to  deliver 
thegoods.  Oivenson  v.  Morse,  7  Term,  64  ;  Roget  v.  Merritt,  2  Caines,  117. 
In  Roget  v.  Merrill,  the  plaintiff  inquired  through  a  broker  whether  the 
defendants  would  sell  two  hundred  and  twenty  barrels  of  flour  for  the 
note  of  one  Joseph  Lyon.  The  defendants  agreed  to  this  proposition, 
and  a  memorandum  of  the  contract  was  drawn  up  and  signed  by  them. 
It  was  also  stipulated  that  the  defendants  should  pay  the  difference  be- 
tween the  note  and  the  amount  due  for  the  flour  in  cash.     Lyon  failed 
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soon  afterwards,  and  when  the  note  was  tendered,  the  defendants  de- 
clined to  receive  it  or  deliver  the  flour.  The  plaintiff  then  brought 
assumpsit  for  this  breach.  Hamilton,  arguendo,  contended  that  the 
transaction  was  clearly  an  exchange.  When  such  an  agreement  is 
so  far  completed  that  nothing  remains  to  be  done  but  deliverer,  the 
right  of  propertj'  passes,  and  if  a  loss  occurs,  res  peril  domino.  A  note 
was  to  be  given  for  the  flour,  not  money  to  be  paid,  and  if  the  note 
proved  to  be  bad  the  vendor  must  take  the  consequences. 

The  court,  however,  said  that  the  contract  was  executory,  and  so  de- 
clared on ;  and  before  the  period  for  the  execution  of  it  arrived,  the 
consideration  wholly  failed  through  the  insolvency  of  Lyon.  An  offer 
to  pay  in  the  note  of  a  bankrupt  was  not  an  offer  of  payment.  It  was 
established  under  Owenson  v.  Morse  that  upon  an  agreement  to  accept 
notes  in  payment,  which  turned  out  to  be  bad,  a  tender  of  the  notes 
would  not  be  valid  unless  it  was  part  of  the  agreement  to  take  tliem 
absolutely,  and  run  the  risk  of  the  insolvency  of  the  maker. 

The  law  was  held  the  same  way  in  the  case  of  Benedict  v.  Field,  18 
IS'ew  York,  595,  which  was  a  sale  of  fifty  casks  of  bleaching  powders, 
to  arrive  by  the  ship  Emma  Field,  payable  in  the  note  of  Leggett  Bros. 
without  recourse,  at  the  market  price  ruling  at  the  time  of  delivery.  Leg- 
gett Bros,  failed  before  the  arrival  of  the  vessel,  and  the  vendor  refused 
to  receive  the  note  or  deliver  the  goods.  The  defendant,  said  Corn- 
stock,  C.  J.,  in  delivering  the  opinion  of  the  court  "  was  not  bound  to 
part  with  his  propertj'  and  accept  in  payment  the  notes  of  an  insolvent 
firm,  such  insolvencj'  having  occurred,  or  at  least  having  been  ascer- 
tained, after  the  sale  and  before  the  time  of  delivery.  If  the  goods  had 
been  delivered  without  any  qualification  before  the  insolvency'  had 
happened  or  become  known,  then  it  is  clear  that  the  vendor  could  have, 
under  and  upon  the  contract,  no  other  remedy  for  the  price  than  to 
accept  the  note.  (Des  Arts  v.  Leggett,  ante,  582.)  But  it  is  a  very 
different  question  whether  he  was  bound  to  perform  the  contract  and 
deliver  the  goods  after  the  firm  whose  notes  were  to  be  accepted  had 
failed.  The  agreement  was  executory',  as  we  have  said,  in  respect  to 
title,  it  certainly  was  in  respect  to  the  delivery,  and  before  the  time  for 
Ijerformance  arrived,  the  essential  consideration  on  which  it  was  based 
had  failed.  It  is  true  that  the  sale,  looking  only  at  the  precise  letter 
of  the  contract,  was  not  defeasible  in  the  event  which  occurred.  But 
when  the  parties  contracted,  the  firm  of  Leggett  Bros,  was  in  good 
credit,  and  was  supposed  to  be  solvent.  Their  notes  were  to  be  accep- 
ted as  paj'ment,  but  the  ability  of  that  firm  to  give  good  notes  was 
assumed,  and  was  really  the  consideration  of  the  defendant's  engage- 
ments to  sell  and  deliver  the  goods." 

"  The  analogies  to  be  derived  from  the  law  of  stoppage  in  transitu 
are  perhajps   not   perfect,  but  they  are,  I   think,  sufficiently  near  to 
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furnish  a  rule  for  the  present  case.  Where  goods  are  sold  to  be  paid 
for  in  the  notes  of  the  buyer,  and  he  becomes  insolvent  before  the  de- 
livery is  complete,  the  seller  may  arrest  the  delivery  and  rescind  the 
sale.  Such  is  the  right  of  the  seller,  although  in  such  cases  the  title  to 
the  goods  has  passed  by  the  sale,  and  they  are  placed  at  the  buyer's 
risk  by  being  put  in  transit.  But  this  is  a  right  which  violates  the 
mere  forms  of  the  sale.  There  is  nowhere  in  the  terras  of  the  contract 
any  such  condition.  The  law  implies  it,  because  the  assumed  ability 
of  the  buyer  to  pay  for  goods  was  the  inducement  to  the  sale.  The 
principles  involved  in  this  branch  of  the  law,  it  seems  to  me,  carry  us 
somewhat  farther  tlian  it  is  necessarj-^  to  go  in  order  to  exonerate  the 
seller  from  his  contract,  where  he  is  to  accept  the  obligations  of  a  third 
person,  and  the  insolvencj'  occurs  before  the  goods  are  put  in  transit, 
and  while  the  contract  remains  strictly  executory.'' 

These  cases  are  directly  at  variance  with  Bicknell  v.  Waterman,  b 
Rhode  Island,  29  (ante),  but  they  are  sustained  by  the  authority  of  Lord 
Kenyon,  in  Owenson  v.  Morse,  and  appeal  strongly  to  natural  equity-. 
It  is  not  easy  to  resist  the  argument  of  Hamilton,  as  developed  by  Ch..  J. 
Ames,  that  such  a  transaction  is  an  exchange  which  throws  the  risk  of 
the  note  on  the  seller.  A  vendor  who  sells  on  the  credit,  or  for  the 
note  of  the  buyer,  may  however  on  learning  the  insolvency  of  the  latter 
retain  the  goods  or  stop  them  in  transitu,  1  Smith's  Leading  Cases,  6  Am. 
ed.,  1099,  and  it  would  seem  that  a  sale  for  the  note  of  a  third  person 
is  within  the  scope  of  this  equitj'.  Whether  A.  sells  to  B.  in  considera- 
tion of  B.'s  promise  to  pay  in  three  mouths,  in  consideration  of  a 
promise  to  that  effect  by  C,  or  in  consideration  of  C.'s  promissory  note 
the  case  is  substantially  the  same,  and  should  be  governed,  by  the  same 
principle.  The  law  was  so  held  in  Owenson  v.  Morse-,  and  courts 
should  be  slow  to  disturb  precedents  which  are  on  the  side  of  justice. 
The  opposite  doctrine  may  encourage  unfair  dealing  by  inducing  men 
to  exchange  securities  which  they  know  to  be  worthless,  for  valuable 
commodities,  in  the  hope  that  the  injured  party  will  not  be  able  to 
demonstrate  the  fraud  with  the  certainty  required  by  the  rules  of 
evidence.  The  weight  of  authority  however  seems  to  be  that  where, 
a  contract  to  take  the  note  of  a  third  person  absolutely  in  payment  is 
executed  by  the  delivery-  of  the  instrument,  the  vendor  cannot  rely  on 
the  insolvency  of  the  maker  as  a  reason  for  withholding  the  goods,  or 
stopping  them  in  transitu.  Long  v.  Spruill,  9  Jones,  96;  Eaton  v. 
Cook,  32  Vermont,  58. 

It  is  not  always  easj'  to  determine  whether  the  note  is  given  for  a 
precedent  debt  or  in  the  execution  of  a  contemporaneous  contract.  In 
A1/e?  V.  Murray,  I  Duer,  385,  3  Kernan,  167,  the  defendant  ordered 
two  looking  glass  plates  on  the  8th  of  October,  from  the  plaintiffs, 
which  were  subsequently  framed  by  a  third  person  at  the  plaintiffs' 
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store  under  the  direction  of  tlie  defendant,  and  finally  delivered  on  tlie 
12th  of  the  same  month.  The  defendant  paid  for  tlie  looking  glasses 
on  deliver}^  by  giving  the  note  of  Howard  &  Sons  for  $988.6"?,  and  the 
balance,  $38.23  in  cash,  and  took  a  receipt  in  full.  The  note  having 
been  dishonored  an  action  was  brought  for  goods  sold  and  delivered.  The 
question  was  left  to  the  jury  who  found  for  the  defendant.  The  court 
held  that  to  constitute  a  sale  the  terms  of  payment  must  be  agreed  on 
between  the  parties.  This  was  not  done  until  the  12th  of  October,  when 
the  looking  glasses  were  delivered,  and  the  note  received  in  payment. 
There  was,  consequently,  no  precedent  debt,  and  the  case  came  under 
the  rule  that  when  the  note  of  a  third  person  is  given  cotemporaneously 
with  the  sale,  the  presumption  is  that  it  is  taken  in  satisfaction.  Where, 
however,  goods  were  sold  to  be  paid  for  within  ten  days  in  cash,  or  bj^ 
approved  bankeV's  bills  not  exceeding  three  months  from  date,  and  the 
purchaser  subsequently  gave  a  lianker's  bill  in  payment  without  endor- 
sing it,  which  was  received  without  objection,  but  subsequently  di.s- 
honored  and  a  suit  brought  for  the  price,  the  court  seem  to  have  thought 
that  the  payment  was  conditional,  but  held  that  the  liability  of  the  de- 
fendant could  not  be  greater  than  if  he  had  endorsed  the  bill,  when  the 
failure  of  the  plaintiff  to  give  immediate  notice  would  liave  been  an  in- 
superable bar.  Bramwell,  Bai'on,  said,  that  either  the  bill  was  taken  for 
better  or  for  worse,  in  which  case  the  defendants  were  not  liable  at  all, 
or  it  was  taken  with  the  same  right  of  recourse  as  if  it  had  been 
endorsed,  in  which  event  the  defendants  were  freed  from  liabilit}-  hy  the 
want  of  notice.     Smith  v.  Mercer,  3  Excheq.  L.  R.  51. 

It  is  clear,  on  authoritj'  and  principle,  that  when  a  pecuniary  obliga- 
tion has  once  accrued,  it  will  not  be  discharged  by  taking  a  note  or  bill, 
without  an  agreement  to  that  effect,  which  must  be  shown  by  the 
purchaser.  Whetlier  the  interval  between  the  delivery  of  the  goods 
and  the  transfer  of  the  instrument  is  an  hour,  a  month  or  a  ye&v,  the  case 
will  still  be  within  the  rule  that  such  a  payment  is  conditional,  to  fail 
if  the  note  be  dishonored.  Darnall  v.  storehouse,  36  Howard  J'ractice 
R.  511 ;  Gibaon  v.  Toby,  53  Barb.  191  ;  Camidge  v.  Allenby,  6  B.  &  C. 
363  (ante,  122).  In  Darnall  v.  Morehouse,  cattle  were  sold  in  Buffalo  at  9 
A.  M.,  for  a  price  agreed  on  between  the  parties.  The  buyer  drove  them 
away,  telling  the  vendor  that  he  would  return  and  settle  with  him.  He 
came  back  at  ten  o'clock,  and  tendered  the  draft  of  a  third  i)erson  on 
a  banking  house  in  New  York,  which  was  taken  in  payment.  The 
draft  was  dishonored  when  presented,  and  the  court  held  that  the  debt 
revived,  and  might  be  recovered  in  a  suit  for  goods  sold  and  delivered. 
The  principle  was  applied  under  analogous  circumstances  in  Gibson  v. 
Toby,  and  it  is  sustained  by  the  language  held  in  Camidge  v.  Allenby. 

A  sale  for  a  bill  or  note  payable  at  a  future  daj-,  is  a  sale  on  credit, 
and  if  the   instrument   is  withheld,   the   purchaser   cannot   maintain 
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indebitatus  assumpsit  for  the  price,  but  must  wait  until  the  note  would 
have  matured,  or  declare  speciallj'  for  the  injur};-  occasioned  by  the 
non-delivery.     Mussen  v.  Price,  4  East,   147  ;  Button  v.  Solomonson, 

3  Bos.  &  Pul.  582 ;  Campbell  v.  Sewell,  1  Chitty,  609  ;  Fergason  v. 
Carrington,  9  B.  &  C.  59  ;  Helps  v.  Winterbottom,  2  B.  &  Ad.  431  ; 
Allen  Y.  Ford,  19  Pick.  207  ;  Martinx.  Falter,  16  Vermont,  108  ;  Scott 
V.  Montague,  lb.  164;  Eddy  v.  Stafford,  18  Id.  235.  For  as  a  note 
payable  at  a  future  day  operates  to  suspend  or  postpone  the  right  of 
action,  so  no  other  inference  can  be  drawn  from  an  agreement  to  take 
such  an  instrument  inpayment.  Wheeler  y.  Schroeder,  4  Rhode  Island, 
383. 

The  rule  was  laid  down  by  the  majority  of  the  King's  Bench  in 
Mussen  v.  Price,  in  opposition  to  the  opinion  of  Lord  Ellenborough, 
and  has  since  been  established  on  this  basis.  It  is  irrespective  of 
the  nature  of  the  consideration,  and  was  applied  in  Wheeler  v.  Schroeder, 

4  Rhode  Island,  383,  to  a  contract  for  labor  and  materials  "  payable  in 
six  months'  satisfactory  paper."  "  Notwithstanding,"  said  Ames,  C.  J., 
in  Wheeler  v.  Schroeder,  "the  non-delivery  of  the  stipulated  pai)er  on 
time,  the  right  to  sue  for  the  price  of  goods  sold  or  services  rendered 
upon  such  an  agreed  credit,  is  suspended  until  the  time  is  reached  at 
vrhicli  the  paper  would  have  come  to  maturity  if  delivered,  the  present 
remedy  of  the  creditor  being  confined  to  a  special  action  of  assumpsit 
for  the  non-delivery  of  the  paper."  Or  to  use  the  language  of  Lord 
Ellenborough  in  Hoskins  v.  Duperoy,  9  East,  500,  "  it  is  settled  by  the 
cases  oi Mussen  v.  Price,  4  East,  147,  and  Button  v.  Solomonson,  3  Bos. 
&  Pul.  582,  that  where  goods  are  sold  upon  a  certain  credit,  to  lie  paid 
for  by  a  bill  at  a  future  day,  the  vendor  cannot  maintain  an  action  for 
the  goods  sold,  until  the  time  arrives  at  which  the  bill  would  become 
due,  because  by  the  contract  the  goods  are  not  to  be  paid  for  till  that 
time." 

It  results  from  what  has  been  said,  that  such  a  demand  is  not 
"  debitum  in  presenti,"  nor  could  it  be  made  the  foundation  of  a  com- 
mission of  bankruptcy  under  the  31  Geo.  1,  C.  31,  and  5  Geo.  3,  C.  30. 
This  distinction  is,  however,  to  a  great  extent,  merely  formal ;  Button 
V.  Solomonson,  3  Bos.  &  Pul.  583  ;  Brown  v.  Foster,  1  P.  P.  Wraith,  165, 
173;  Girard  v.  Taggart,  5  St.  R.  19,  543;  and  the  vendor  may 
recover  the  full  price  of  the  goods  in  an  action  brought  for  the  breach 
arising  from  the  failure  to  give  the  note  ;  Girard  v.  Taggart,  5  S.  &  R. 
19,  543;  Bhinehart  v.  Olwaine,  5  W.  &  S.  157;  Hanna  v.  Mills,  21 
Wend.  90;  Yale  v.  Goddington,  lb.  175;  Wheeler  v.  Schroeder;  and 
a  recovery  in  such  a  suit  will  be  a  bar  to  a  subsequent  action  of  indebi- 
tatus assumpsit  for  goods  sold  and  delivered.     Girard  v.  Taggart. 

In  Mussen  v.  Price,  where  the  vendor  was  to  pay  for  the  goods  in 
three  months,  by  a  bill  at  two  months,  the  court  held  that  the  sale  was  on 
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a  credit  of  five  months,  and  that  assumpsit  for  goods  sold  and  delivered 
could  not  be  brought  at  the  end  of  three  months,  upon  the  failnre  of' 
the  vendee  to  give  the  bill.  Grose,  J.,  said,  that  there  was  an  express 
contract,  fixing  the  terms  on  which  one  party  was  to  buy  and  the  other 
to  sell.  This  left  no  opening  for  an  implied  assumpsit.  The  action 
consequently  should  have  been  brought  for  not  giving  the  bill  in  pur- 
suance of  the  agreement,  and  not  for  goods  sold  and  delivered.  It  was 
said,  in  like  manner,  in  Oirard  v.  Taggarl,  5  S.  &  S.  19,  32,  that  the  law 
will  not  imply  an  assumption  against  an  express  agreement,  and  that 
if  the  vendor  waits  until  the  expiration  of  the  credit,  be  may  sue  for 
goods  sold  and  delivered,  but  not  before. 

When,  however,  the  question  arose  in  Brown  v.  Foster,  1  P.  F.  Smith, 
165,  under  a  contract  to  do  work  for  a  specific  sum  one-half  payable  in 
promissory  notes  at  three  and  six  months,  these  decisions  were  set 
aside.  Strong,  .J.,  said  that  the  privilege  of  paying  in  notes  was  for  the 
benefit  of  the  defendant ;  and  it  was  therefore  one  which  he  might  waive 
at  pleasure.  To  take  advantage  of  it  he  should  have  given  the  notes 
when  the  work  was  finished.  It  was  only  on  this  condition  that  he  conld 
escape  the  obligation  to  make  immediate  pa}'ment  in  money.  Properly 
interpreted,  the  agreement  was  not  for  a  credit,  but  that  the  defendant 
should  have  an  option  to  paj'  in  money  on  the  completion  of  the  work, 
or  in  notes  at  six  months.  And  if  he  did  not  give  the  notes  at  the  time 
prescribed,  he  would  be  presumed  to  have  elected  to  pay  the  money, 
which  might  be  sued  for  at  once  and  recovered. 

It  is  well  settled  that  when  the  goods  are  paid  for  b}'  the  check  or 
draft  of  the  purchaser,  indebitatus  ossumjjsit  will  lie  immediately  on 
the  dishonor  of  the  instrument,  although  by  a  refusal  to  accept  before 
the  period  at  which  it  would  have  reached  maturity.  Brooke  v.  White, 
2  New  Pi.  330  ;  Hickling  v.  Harding,  Y  Taunton,  313  ;  Massen  v.  Price, 
4  East,  141,  151.  In  Mussen  v.  Price,  Lord  Elleuborough  said,  that 
it  was  a  common  experience  that  if  the  vendor  gave  in  paj'ment  a  bill 
drawn  on  another,  which  was  presented  and  dishonored,  the  vendor 
might  sue  at  once  for  the  price.  But,  however  true  this  ma}'  be,  where 
the  paj'ment  is  conditional,  it  does  not  apply  where  the  note  of  a  third 
person  is  given  absolutelj'  in  exchange  for  goods.  Under  these  cir- 
cumstances the  liabilitj'  of  the  buj'-er  is  at  an  end  on  the  delivery  of 
the  note,  and  the  dishonor  of  the  instrument  will  not  render  that  a 
debt  which  was  not  such  in  the  first  instance.  Button  v.  Solo- 
mons on ;  Safeev.  Gallagher,  5  Rhode  Island,  43,  52;  Safee  v.  Gal- 
lagher, 3  E.  D.  Smith,  401  ;  Peed  v.  Cock,  15  Johnson,  241  ;  Ellis  v. 
Wild,  6  Mass.  321  ;  Button  v.  Solomonson,  3  B.  &  P.  583.  A  contract 
of  barter  is  not  converted  into  a  contract  to  pay  in  money  by  a  failure 
to  comijly  with  the  terms  of  the  contract.  Harrison  v.  Luke,  14  M. 
&  W.  139.     When,  on  the  other  hand  the  sale  is  for  monej',  and  would 


COOLIDGE    ET    AL.    V.     PATSON    ET    AL.  309 

give  rise  to  immediate  pecuniary  obligation  were  it  not  for  a  collateral 
stipulation  that  the  purchaser  may  give  a  note  or  bill  in  payment,  a 
failure  to  give  the  instrument  may,  as  Lord  Ellenborough  intimated  in 
Mussen  v.  Price,  be  regarded  as  a  breach  of  the  condition,  entitling 
tlie  vendor  to  sue  at  once  for  the  price.  Brown  v.  Foster,  1  P.  F. 
Smith,  165.  The  case  of  a  sale  on  credit,  vfith  a  distinct  agreement 
that  the  purchase  money  shall  not  be  payable  till  a  future  day,  and 
shall  in  the  meantime  be  secured  by  a  note,  seems  to  be  an  intermedi- 
ate one,  and  if  the  security  is  withheld,  the  declaration  must,  agreeably 
to  Munseyi  v.  Price,  be  s]oecial,  and  a  recovery  cannot  be  had  on  the  com- 
mon counts. 

In  taking  leave  of  the  subject  it  may  be  observed,  that  the  question 
whether  any  such  transaction  is  a  sale  in  the  ordinary  sense  of  the 
word,  or  an  exchange,  is  one  of  fact,  depending  on  the  intention  of  the 
parties.  Wieeler  v.  Schroeder,  4  Rhode  Island,  383  No  general  rule 
can  be  laid  down  that  will  hold  good  under  all  circumstances.  Bicknell 
V.  Waterman,  5  Rhode  Island,  43.  Tliat  a  purchaser  has  an  election 
to  pay  in  goods,  will  not  preclude  the  vendor  from  suhig  for  the  money 
if  the  goods  are  not  delivered.  And  this  is  equally  true  of  a  stipulation 
that  he  may  pay  in  a  note  or  bill.  Fouler  v.  Brown,  1  P.  F.  Smith,  165. 
This  argument  ceases  to  be  applicable  when  the  contract  is  executed 
by  the  delivery  of  tlie  instrument.  But  there  is  anotlier  consideration. 
When  the  price  is  fixed  in  money  at  the  time  of  the  sale,  the  natural 
presumption  is  that  it  is  to  be  paid;  Ex  parte  Blackburn,  10  Vesej^ 
204  ;  and  this  inference  is  not  necessarily  rebutted  by  taliing  the  note 
of  a  third  persou,  because  the  payment  may  be  conditional  to  fail  if 
the  instrument  is  dishonored       Wlieeler  v.  Schroeder,  4  Rhode  Island, 
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COOLIDGE  ET  AL.  V.  PAYSOIT  et  al. 
'     In  the  Supreme  Court  of  the  United  States. 

FEBRUARY  TERM,  1817. 
[reported,  2  WHEATON,  66-75.] 

A  letter,  written  within  a  reasonable  time  before  or  after  the  date  of  a 
bill  of  exchange,  describing  it  in  terms  not  to  he  mistaken,  and  jyrom- 
ising  to  accept  it,  is,  if  shown  to  the  person  who  afterwards  takes 
the  bill  on  credit  of  the  letter,  a  virtual  acceptance,  biniing  the  person 
who  makes  the  promise. 
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This  cause  was  argued  by  ^Ir.  Siccnui,  for  tlie  plaintiff  in  erroi', 
and  by  Air.  Winder,  for  the  defendant. 

Fch.  21.  Mr.  Chief  Justice  AIarshall,  delivered  the  opinion 
of  the  court. 

This  suit  was  instituted  by  Payson  &  Co.,  as  endorsers  of  a  bill 
of  exchange,  drawn  by  Cornthwaite  &  Gary,  payable  to  the  order 
of  John  Randall,  against  Coolidge  &  Co.  as  acceptors. 

At  the  trial,  the  holders  of  the  bill,  on  which  the  name  of  John 
Randall  was  endorsed,  ofi'ered,  for  the  purpose  of  proving  tJie 
endorsement,  an  affidavit  made  by  one  of  the  defendants  in  the 
causae,  in  order  to  obtain  a  continuance,  in  which  he  referred  to 
the  bill  in  terms  which,  they  supposed,  implied  a  knowledge  on  his 
part  that  the  plaintiffs  were  the  rightful  holders.  The  defendants 
ol)jected  to  the  bill  going  to  the  jury  without  further  proof  of  the 
endorsement ;  but  the  court  determined  that  it  should  go  with  the 
affidavit  to  the  jury,  who  might  be  at  liberty  to  infer  from  thence 
that  the  endorsement  was  made  by  Randall.  To  this  opinion  the 
counsel  for  the  defendants  in  the  Circuit  Court  excepted,  and  this 
court  is  divided  on  the  fjuestion  whether  the  exception  ought  to 
be  sustained. 

On  the  trial  it  appeared  that  Coolidge  &  Co.  held  the  proceeds 
of  part  of  the  cargo  of  the  Hiram,  claimed  by  Cornthwaite  & 
Cary,  which  had  been  captured  and  libelled  as  lawful  prize.  The 
cargo  had  been  acquitted  in  the  District  and  Circuit  Courts,  but 
from  the  sentence  of  acquittal,  the  captors  had  appealed  to  this 
court.  I'ending  the  appeal,  Cornthwaite  &  Cary  transmitted  to 
Coolidge  &  Co.  a  bond  of  indemnity,  executed  in  Baltimore  with 
scrolls,  in  the  place  of  seals,  and  drew  on  them  for  two  thousand 
seven  hundred  dollars.  This  bill  was  also  payable  to  the  order  of 
Randall,  and  endorsed  by  him  to  Payson  &  Co.  It  Avas  presented 
to  Coolidge  &  Co.,  and  protested  for  non-acceptance.  After  its 
protest  Coolidge  &  Co.  wrote  to  Cornthwaite  and  Cary  a  letter,  in 
which,  after  acknowledging  the  receipt  of  a  letter  from  them, 
with  the  bond  of  indemnity,  they  say,  "  This  bond,  conformably 
to  our  laws,  is  not  executed  as  it  ought  to  be ;  but  it  may  be 
otherwise  in  your  State.  It  will  therefore  be  necessary  to  satisfy 
us  that  the  scroll  is  usual  and  legal  with  you  instead  of  a  seal. 
We  notice  no  seal  to  any  of  the  signatures."  ''  We  shall  write 
our  friend  Williams  Ijy  this  mail,  and  will  state  to  him  our  ideas 
respecting  the  bond,  which  he  will  probably  determine.    If  Air.  W. 
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feels  satisfied  on  this  point,  lie  will  inform  you,  and  in  that  case 
your  draft  for  two  thousand  dollars  will  be  honored." 

On  the  same  day  Coolidge  &  Co.  addressed  a  letter  to  Mr. 
Williams,  in  which,  after  referring  to  him  the  question  respecting 
the  legal  obligation  of  the  scroll,  they  say,  "  You  know  the  object 
of  the  bond,  and,  of  course,  see  the  propriety  of  our  having  one 
not  only  legal,  but  signed  by  sureties  of  unquestionable  responsi- 
bility, respecting  which  we  shall  wholly  rely  on  your  judgment. 
You  mention  the  last  sui'ety  as  being  responsible;  what  think  you 
of  the  others?" 

In  his  answer  to  this  letter,  Williams  says,  "I  am  assured, 
that  the  bond  transmitted  in  ray  last  is  sufficient  for  the  purpose 
for  which  it  was  given,  provided  the  parties  possess  the  means ; 
and  of  the  last  signer,  I  have  no  hesitation  in  expressing  my  firm 
belief  of  his  being  able  to  meet  the  whole  amount  himself  Of 
the  principals  I  cannot  speak  with  so  much  confidence,  not  being 
well  acquainted  with  their  resources.  Under  all  circumstances,  I 
should  not  feel  inclined  to  withhold  from  them  any  portion  of  the 
funds  for  which  the  bond  was  given." 

On  the  day  on  which  this  letter  was  written,  Cornthwaite  & 
Gary,  called  on  Williams,  to  inquire  whether  he  had  satisfied 
Coolidge  &  Co.  respecting  the  bond.  Williams  stated  the  substance 
of  the  letter  he  had  written,  and  read  to  him  a  part  of  it.  One 
of  the  firm  of  Payson  &  Co.  also  called  on  him  to  make  the  same 
inquiry,  to  whom  he  gave  the  same  information,  and  also  read 
from  his  letter-book  the  letter  he  had  written. 

Two  days  after  this,  the  bill  in  the  declaration  mentioned,  was 
drawn  by  Cornthwaite  &  Gary,  and  paid  to  Payson  &  Co.,  in  part 
of  the  protested  bill  of  2,700  dollars,  ]>y  whom  it  was  presented  to 
Coolidge  &  Co.,  who  refused  to  accept  it,  on  which  it  was  pro- 
tested, and  this  action  brought  by  the  holders. 

On  this  testimony,  the  counsel  for  the  defendants  insisted  that 
the  plaintiffs  were  not  entitled  to  a  verdict ;  but  the  Court  in- 
structed the  jury  that  if  they  were  satisfied  that  AVilliams,  on  the 
application  of  the  plaintiffs,  made  after  seeing  the  letter  from 
Coolidge  &  Co.  to  Cornthwaite  &  Cary,  did  declare  that  he  was 
satisfied  with  the  bond  referred  to  in  that  letter,  as  AveU  with 
respect  to  its  execution,  as  to  the  sufficiency  of  the  obligors  to  pay 
the  same ;  and  that  the  plaintifis,  upon  the  faith  and  credit  of 
the  said  declaration,  and  also  of  the  letter  to  Cornthwaite  &  Cary, 
aiid  without  having  seen  or  known  the  contents  of  the  letter  from 
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Coolklge  &  Co.  to  "Williams,  did  receive  and  take  the  bill  in  the 
declaration  mentioned,  they  were  entitled  to  recover  in  the  present 
action  ;  and  that  it  was  no  legal  objection  to  such  recovery  that 
the  promise  to  accept  the  present  bill  was  made  to  the  drawers 
thereof,  previous  to  the  existence  of  such  bill,  or  that  the  bill  had 
been  taken  in  part  payment  of  a  pre-existing  debt,  or  that  the 
said  "Williams,  in  making  the  declaration  aforesaid,  did  exceed 
the  private  insti;uctions  given  to  him  by  Coolidge  &  Co.,  in  their 
letter  to  him. 

To  this  charge,  the  defendants  excepted ;  a  verdict  was  given 
for  the  plaintifl's,  and  judgment  rendered  thereon,  which  judgment 
is  now  before  this  court  on  a  writ  of  error. 

The  letter  from  Coolidge  &  Co.  to  Cornthwaite  &  Cary,  contains 
no  reference  to  their  letter  to  Williams  which  might  suggest  the 
necessity  of  seeing  that  letter,  or  of  obtaining  information  respect- 
ing its  contents.  They  I'efer  Cornthwaite  &  Carey  to  Williams, 
not  for  the  instructions  they  had  given  hinr,  but  for  his  judgment 
and  decision  on  the  bond  of  indemnity.  Under  such  circum- 
stances, neither  the  drawers  nor  the  holders  of  the  bill  could  be 
required  to  know,  or  could  be  affected  by,  the  private  instructions 
given  to  Williams.  It  was  enough  for  them,  after  seeing  the 
letter  from  Coolidge  &  Co.  to  Cornthwaite  &  Cary,  to  know  that 
Williams  was  satisfied  with  the  execution  of  the  bond  and  suifi- 
cieucy  of  the  obligors,  and  had  informed  Coolidge  and  Co.  that 
he  was  so  satisfied. 

This  diiiiculty  being  removed,  the  c|uestion  of  law  which  arises 
from  the  charge  given  by  the  court  to  the  jury  is  this:  Does  a 
promise  to  accept  a  bill  amount  to  an  acceptance  to  a  person  who 
has  taken  it  on  the  credit  of  that  promise,  although  the  promise 
was  made  befoi'e  the  existence  of  the  bill,  and  although  it  is 
drawn  in  favor  of  a  person  who  takes  it  for  a  pre-existing  debt  ? 

In  the  case  of  Pillans  &  Eose  v.  Van  Mierop  &  Hopkins  (3  Burr. 
1663),  the  credit  on  which  the  bill  was  drawn  was  given  before 
the  promise  to  accept  was  made,  and  the  promise  was  made  previ- 
ous to  the  existence  of  the  bill.  Yet  in  that  case,  after  two  argu- 
ments, and  much  consideration,  the  court  of  king's  bench  (all  the 
judges  being  present  and  concurring  in  opinion),  considered  the 
promise  to  accept  as  an  acceptance. 

Between  this  case  and  that  under  consideration  of  the  court, 
no  essential  distinction  is  perceived.     But  it  is  contended,  that 
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the  authority  of  the  case  of  Pillans  &  Rose  v.  Van  Mierop  & 
Hopkins  is  impaired  by  subsequent  decisions. 

In  the  case  of  Pierson  v.  Duulop  et  al.  (Cowp.  571),  the  bill  was 
drawn  and  presented  before  the  conditional  promise  was  made  on 
which  the  suit  was  instituted.  Although,  in  that  case,  the  holder 
of  the  bill  recovered  as  on  an  acceptance,  it  is  supposed  that  the 
principles  laid  down  by  Lord  Mansfield,  in  delivering  his  opinion, 
contradict  those  laid  down  in  Pillans  &  Rose  v.  Van  Mierop  & 
Hopkins.  His  Lordship  observes,  "  It  has  been  truly  said,  as  a 
general  rule,  that  the  mere  answer  of  a  merchant  to  the  drawer 
of  a  bill,  saying,  '  he  will  duly  honor  it,'  is  no  acceptance  unless 
accompanied  with  circumstances  which  may  induce  a  third  per- 
son to  take  the  bill  by  endorsement ;  but  if  there  are  any  such 
circumstances,  it  may  amount  to  an  acceptance,  though  the  an- 
swer be  contained  in  a  letter  to  the  drawer." 

If  the  case  of  Pillans  &  Rose  v.  Van  Mierop  &  Hopkins  had 
been  understood  to  lay  down  the  broad  principle  that  a  naked 
promise  to  accept  amounts  to  an  acceptance,  the  case  of  Pierson 
V.  Dunlop  certainly  narrows  that  principle  so  far  as  to  require 
additional  circumstances  proving  that  the  person  on  whom  the 
bill  was  drawn,  was  bound  by  his  promise,  either  because  he  had 
funds  of  the  drawer,  in  his  hands,  or  because  his  letter  had  given 
credit  to  the  bill,  and  induced  a  third  person  to  take  it. 

It  has  been  argued,  that  those  circumstances  to  which  Lord 
Mansfield  alludes,  must  be  apparent  on  the  face  of  the  letter. 
But  the  court  can  perceive  no  reason  for  this  opinion.  It  is 
neither  warranted  by  the  words  of  Lord  Mansfield,  nor  by  the 
circumstances  of  the  case  in  which  he  used  them.  "  The  mere 
answer  of  a  merchant  to  the  drawer  of  a  bill,  saying  he  will  duly 
honor  it,  is  no  acceptance  unless  accompanied  with  circumstances," 
&c.  This  answer  must  be  "■accompanied  with  circumstances  ;"  but 
it  is  not  said  the  answer  must  contain  those  circumstances.  In 
the  case  of  Pierson  v.  Duidop,  the  answer  did  not  contain  those 
circumstances.  They  were  not  found  in  the  letter,  but  were 
entirely  extrinsic.  Nor  can  the  court  perceive  any  reason  for  dis- 
tinguishing between  circumstances  which  appear  in  the  letter 
containing  the  promise,  and  those  which  are  derived  from  other 
sources.  The  great  motive  for  construing  a  promise  to  accept,  as 
an  acceptance,  is  that  it  gives  credit  to  the  bill,  and  may  induce 
a  third  person  to  take  it.  If  the  letter  be  not  shown,  its  contents, 
whatever  they  may  be,  can  give  no  credit  to  the  bill,  and  if  it  be 
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sliowii,  an  absolate  promise  to  accept  will  give  all  tlie  crcilit  to  the 
bill,  which  a  full  confidence  that  it  will  be  accepted  can  give  it. 
A  conditional  promise  becomes  absolute  when  the  condition  is 
performed. 

In  the  case  of  Mason  v.  Hunt  (Doug.  29G),  Lord  Mansfield  said, 
"  there  is  no  doubt  but  an  agreement  to  accept  may  amount  to  an 
acceptance  ;  and  it  may  be  couched  in  such  words  as  to  put  a  third 
person  in  a  better  condition  than  the  drawee.  If  one  man,  to  give 
credit  to  another,  makes  an  abs(jlute  promise  to  accept  his  bill,  the 
drawer,  or  any  other  person  may  show  such  promise  upon  the  ex- 
cliange,  to  get  credit,  and  a  third  person,  who  should  advance  his 
money  upon  it,  would  have  nothing  to  do  with  the  ecpiitable 
circumstances  which  might  subsist  between  the  drawer  and  ac- 
cejitor." 

What  is  that  "the  drawer  or  any  other  person  may  show  upon 
the  exchange?"  It  is  the  promise  to  acccjit — the  naked  promise. 
The  motive  to  this  promise  need  not,  and  cannot  be  examined. 
The  promise  itself  when  shown  gives  the  credit ;  and  the  merchant 
who  makes  is  bound  by  it. 

The  cases  cited  from  Cowper  and  Douglass  are,  it  is  admitted, 
cases  in  which  the  bill  is  not  taken  for  a  pre-existing  debt,  but  is 
purchased  on  the  credit  of  the  promise  to  accept.  But  in  the 
case  of  Pillans  v.  Van  Mierop,  the  credit  was  given  before  the 
promise  was  received  or  the  bill  drawn  ;  and  in  all  cases  the  per- 
son \\'ho  receives  such  a  bill  in  payment  of  a  debt,  ^\\\[  be  pre- 
vented thereby  from  taking  other  means  to  obtain  the  money  due 
to  him.  Any  ingredient  of  fraud  would,  unquestionably,  aft'ect 
the  whole  transaction ;  but  the  mere  circumstance,  that  the  bill 
was  taken  for  a  pre-existing  debt  has  not  been  thought  sufficient 
to  do  away  the  effect  of  a  promise  to  accept. 

In  the  case  of  Johnson  and  another  v.  Collins  (1  East,  98),  Lord 
Keuj'on  shows  much  dissatisfaction  with  the  previous  decisions 
on  this  sulijcct ;  but  it  is  not  believed,  that  the  judgment  given  in 
that  case  would,  even  in  England,  change  the  law  as  previously 
established.  In  the  case  of  Johnston  v.  Collins,  the  promise  to 
accept  was  in  a  letter  to  the  drawer,  and  is  not  stated  to  have 
been  shown  to  the  endorser.  Consequently,  the  bill  does  not  ap- 
pear to  have  been  taken  on  the  credit  of  that  promise.  It  was  a 
mere  naked  promise,  unaccompanied  with  circumstances  which 
mio-ht  o-ive  credit  to  the  bill.  The  counsel  contended,  that  this 
naked  promise  amounted  to  an  acceptance ;  but  the  court  deter- 
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mined  otherwise.  In  giving  his  opinion,  Le  Blanc,  J.,  lays  down 
the  rule,  in  the  words  used  by  Lord  Mansfield,  in  the  case  of  Pier- 
son  V.  Dunlop ;  and  Lord  Kenyon  said,  that  "  this  was  carrying 
the  doctrine  of  implied  acceptances  to  the  utmost  verge  of  the 
law ;  and  he  doubted  whether  it  did  not  even  go  beyond  it."  In 
Clark  and  others  v.  Cock  (4  East,  57),  the  judges  again  express 
their  dissatisfaction  with  the  law  as  established,  and  their  regret 
that  any  other  act  than  a  written  acceptance  on  the  bill  had  ever 
been  deemed  an  acceptance.  Yet  they  do  not  undertake  to  over- 
rule the  decisions  which  they  disapprove.  On  the  contrary ,  in  that 
case,  they  unanimously  declared  a  letter  to  the  drawer  promising 
to  accept  the  bill,  which  was  shown  to  the  person  who  held  it, 
and  took  it  on  the  credit  of  that  letter,  to  he  a  virtual  acceptance. 
It  is  true  in  the  case  of  Clark  v.  Cock,  the  bill  was  made  before 
the  promise  was  given,  and  the  judges  in  their  opinions,  use  some 
expressions  which  indicate  a  distinction  between  bills  drawn  be- 
fore and  after  the  date  of  the  promise ;  but  no  case  has  been 
decided  on  this  distinction ;  and  in  Pillans  &  Rose  v.  Van  Mierop 
&  Hopkins,  the  letter  was  written  before  the  bill  was  drawn. 

The  court  can  perceive  no  substantial  reason  for  this  distinc- 
tion. The  prevailing  inducement  for  considering  a  promise  to 
accept,  as  an  acceptance,  is  that  credit  is  thereby  given  to  the  bill. 
ISTow  this  credit  is  given  as  entirely  by  a  letter  written  before  the 
date  of  the  bill  as  by  one  written  afterwards. 

It  is  of  much  importance  to  merchants  that  this  question  should 
be  at  rest.  Upon  a  review  of  the  cases  which  are  reported,  this 
court  is  of  an  opinion,  that  a  letter  written  within  a  reasonable 
time  before  or  after  the  date  of  a  bill  of  exchange,  describing  it 
in  terms  not  to  bo  mistaken,  and  promising  to  accept  it,  is,  if 
shown  to  the  person  who  afterwards  takes  the  bill  on  the  credit 
of  the  letter,  a  virtual  acceptance,  binding  the  person  who  makes 
the  promise.  This  is  such  a  case.  There  is,  therefore,  no  error 
in  the  judgment  of  the  Circuit  Court,  and  it  is  affirmed,  with 
costs. 

Judgment  affirmed. 


It  has  never  been  doubted  since  tlie  decision  in  Wilkinson  v.  Luhvidge, 
1  Strange,  648,  that  the  acceptance  of  a  bill  of  exchange  need  not 
appear  upon  the  instrument  itself,  but  may  as  well  be  by  a  separate 
writing  or  declaration,  addressed  to  any  of  the  parties  in  interest,  lu 
that  case,  the  bill  on  which  suit  was  brought,  had  been  enclosed  by  mail 
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to  the  drawee,  who  wrote  in  reply  promising  to  pay  it  in  case  certain 
other  parties  did  not,  which  was  held  sufficient  to  render  him  liable  as 
acceptor.  In  Lumley  v.  Palmer,  2  Strange,  1000,  it  was  subsequently 
determined,  that  a  writing  is  not  necessary,  and  that  the  drawee  will  be 
bound  by  an  oral  declaration  or  admission  that  the  bill  is  or  will  be 
accepted.  In  the  subsequent  case  of  Poivell  v.  Monier,  1  Atkins,  611, 
where  a  collateral  promise  by  letter  to  accept  was  again  held  valid, 
Lord  Hardwick,  observed  that  the  validity  of  a  parol  or  unwritten 
acceptance,  had  been  put  beyond  question  by  the  decision  of  the  King's 
bench  in  Lumley  v.  Palmer ;  and  this  is  now  the  well  established  doc- 
trine in  England  and  the  United  States,  even  where  the  bill  is  given 
for  a  debt  due  by  the  drawer  or  endorser,  because  negotiable  instru- 
ments are  not  within  the  statute  of  frauds,  and  the  parties  to  them  stand 
in  such  a  relation  to  each  other  that  a  cousideration  moving  from  any 
one,  is  sufficient  io  render  the  contract  binding  on  all.  Fairlee  v.  Her- 
ring, 3  Bingham,  625  ;  Spaulding  v.  Andrews,  12  Wright,  411  ;  Stee- 
man  v.  Plarrison,  6  Id.  49,  53  ;  Edaoii  v.  Fuller,  2  Foster,  183 ;  Walker 
V.  Side,  1  Richardson,  249  Williamx  v.  Wiaans,  2  Green,  839,  341  ; 
Mason  v.  Douaay,  35  Illinois,  424  ;  The  Ontario  Bank  v.  Worthington, 
12  Wend.  593  ;  Bank  of  Michigan  v.  Ely,  17  Id.  501 ;  Arnold  v.  Sprague, 
34  Vermont,  402  ;  Levion  v.  Box,  20  Texas,  329.  This  is  an  exception 
to  the  general  rule  of  the  commercial  law,  under  wiiich  no  one  can  be 
liable  as  a  party  to  a  note  or  bill,  unless  his  signature,  or  that  of  some 
one  authorized  to  represent  him,  appears  on  the  instrument  or  on  a 
paper  annexed  to  it  and  known  as  "  allonge."  Watson  v.  McLaren, 
19  Wend.  56t  ;  26  Id.  425,  430  (ante,  229). 

It  is  equally  well  settled,  that  if  the  meaning  is  plain,  any  form  of 
words  will  be  sufficient,  and  the  drawee  may  be  as  much  bound  by  an 
oral  or  collateral  promise  "  to  settle,"  or  that  the  instrument  shall  have 
"  due  honor"  as  if  he  had  written  "  accepted"  across  the  bill,  and  au- 
thenticated it  by  his  signature.  Fairlee  v.  Herring  ;  Edson  v.  Fuller  ; 
Spaulding  v.  Andrews;  Clark  v.  Cock,  4  East.  57,  69  ;  Wynne  v.  Baikes, 

5  Id.  520  ;  Storer  v.  Logan,  9  Massachusetts,  60 ;   Wills  v.  Bingham, 

6  Gushing,  6.  It  has  accordingly  been  held  in  numerous  instances, 
that  a  promise  to  accept  an  existing  bill,  or  any  declaration  manifesting 
an  intention  to  comply  with  the  request  of  the  drawer  and  operating  as 
a  promise  by  implication,  will  take  effect  as  an  acceptance  not  only  in 
favor  of  the  person  to  whom  it  is  addressed,  but  of  prior  and  subse- 
quent holders,  and  whether  the  bill  was  or  was  not  taken  on  the  faith  of 
the  promise.  Clark  v.  Cock,  4  East.  57,  Ex  parte  Dyer,  6  Vesey,  9  ; 
Wynne  v.  Baikes,  5  East.  514;  Harvey  v.  Martin,  1  Gampbell,  428; 
Jeune  v.  Ward,  1  B.&  Aid.  633  ;  Billings  v.  Devaux,  3  M.  &  G.  505. 
Jones  v.  The  Bank  of  love  a,  34  Illinois,  313. 

In  Clark  v.  Cock,  4  East.  57,  a  letter  promising  that  the  bill  should 
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have  due  honor,  was  held  to  be  an  actual  acceptance,  which  could  not 
be  rescinded  on  the  ground  of  failure  of  consideration  after  the  instru- 
ment had  been  discounted  by  a  third  person  on  the  faith  of  the  letter; 
Lord  Ellenborough  saying,  that  it  had  been  laid  down  in  so  many  cases 
that  a  promise  to  honor  a  bill,  amounted  to  an  acceptance  without 
sending  it  for  a  formal  acceptance  in  writing,  that  it  would  be  a  waste 
of  words  to  refer  to  the  authorities.  In  this  instance  the  instrument  was 
negotiated  after  the  letter  was  written,  and  it  was  not  necessary  to  de- 
cide whether  the  defendant  would  have  been  liable  if  the  plaintiff  had 
been  ignorant  of  the  promise  at  the  time  of  taking  the  bill.  But  in 
Wynne  v.  Baikes,  5  East.  514,  the  promise  was  made  after  the  negotia- 
tion and  dishonor  of  the  bill,  and  the  court  held  on  the  authority  of 
Powell  V.  Monier,  that  a  promise  to  accept  was  eqnallj'  valid  whether 
it  occurred  before  or  after  the  transfer  of  the  bill,  and  whether  it  did 
or  did  not  influence  the  conduct  of  the  endorsee.  "  A  promise  to  accept 
an  existing  bill,"  said  Lord  Ellenborough,  "  is  an  acceptance.  A 
promise  to  pay  it  is  also  an  acceptance.  A  promise  therefore  to  do 
the  one  or  the  other,  i.  e.,  to  accept  or  certainly  pay,  cannot  be  less 
than  an  acceptance.  It  amounts,  I  tliink,  in  effect  to  this,  'Whether 
we  shall  send  for  the  bill  again,  and  accept  it  in  form  or  not,  is  uncer- 
tain, but  at  anj'  rate,  j'ou  may  depend  upon  its  being  paid.'  Suppo- 
sing it  to  be  an  acceptance,  the  time  wlien  it  is  to  be  considered  as 
made,  namelj',  whether  at  the  date  of  the  letter,  or  at  tlie  time  when  it 
reached  the  drawer  to  whom  it  was  written  in  America,  (wliioh  was  on 
the  19th  of  March,  1802,  after  the  bill  had  become  due,)  is  immaterial, 
inasmuch  as  an  acceptance  after  the  time  appointed  for  the  pa3'ment  of 
a  bill  is  good,  Jackson  v.  Piggott,  1  Ld.  Raym.  364,  Salk.  127,  and  3Iui- 
ford  V.  Walcot,  1  Ld.  Raym.  574,  Salk.  129,  &c. 

"  The  second  question  in  this  case  is,  whether,  inasmuch  as  the  bill 
was  not  taken  by  the  holders  upon  the  credit  of  this  promise  of  the 
defendants  so  made  to  the  drawers,  nor  was  the  same  known  to  them 
to  have  been  made  at  all,  till  after  the  bill  was  due,  they,  the  holders, 
can  avail  themselves  of  it  as  an  acceptance  ?  In  the  case  of  Powell  v. 
Monier,  already  mentioned,  that  which  was  holden  an  acceptance  enu- 
ring to  the  benefit  of  the  endorsee,  the  plaintiff,  was  an  acceptance 
contained  in  a  letter  to  the  drawer,  one  Newburgh,  promising  '  that  his 
bill  should  be  duly  honored  ;'  which  promise,  being  long  subsequent  to 
the  time  when  the  plaintiffs  in  that  case  became  possessed  of  the  bill  by 
endorsement,  could  of  course  have  formed  no  part  of  their  original 
inducement  to  take  it.  And  the  promise  was  in  that  case,  as  well  as 
in  this,  made  to  a  drawer,  who  had  drawn  without  having  anj'  effects  in 
the  acceptor's  hands;  and  it  does  not  appear  in  the  one  case  more  than 
in  the  other,  that  the  holders,  the  plaintiffs,  ever  knew  of  the  acceptance 
on  which  they  afterwards  relied,  prior  to  the  time  when  the  bill  became 


318 


ACCEPTANCE    OF    BILLS. 


due.  Without  oversetting  the  case  of  Powell  v.  Monicr,  we  cannot  saj- 
tliat  the  plaintiffs  are  not  in  the  present  case,  which  so  entirely  resem- 
bles it,  entitled  to  recover." 

The  same  question  arose  in  Billings  v.  Devaux,  3  M.  &  W.  565,  with 
the  additional  fact  that  the  letter  containing  the  promise  was  written 
in  ignorance  of  the  death  of  the  drawer  to  whom  it  was  addressed,  and 
after  the  dishonor  of  the  instrument  had  been  completed  by  a  refusal 
to  paj'  it  when  presented  at  maturity  by  the  holder,  and  the  decision 
was  that  these  circumstances  were  not,  even  when  coupled  with  the  in- 
solvency of  the  drawer  and  the  failure  of  the  fund  on  which  the  bill 
was  drawn,  enough  to  take  the  case  out  of  the  well-settled  i)riuciple 
that  a  promise  to  accejjt  given  to  one  party  to  a  bill,  will  operate  as  an 
acceptance  in  favor  of  every  other,  whether  he  did  or  did  not  act  on 
the  faith  of  the  promise.  The  court  said  that  the  collateral  promise 
was  as  much  an  acceptance  as  if  it  iiad  been  written  on  the  face  of  the 
instrument,  and  might  consequentlj'  be  enforced  bj'  the  holder,  notwith- 
standing the  death  of  the  drawer  before  the  letter  containing  the 
promise  was  received. 

These  cases  show  that  the  dictum  of  Lord  Mansfield,  that  if  a  man 
agrees  to  do  the  formal  part,  the  law  looks  upon  it  as  already  done,  is 
still,  where  the  acceptance  of  an  existing  bill  is  in  question,  clearly  law, 
notwithstanding  the  doubt  expressed  by  Lord  Kenyon,  in  Johnson  v. 
Collings,  1  East.  98  For,  as  an  acceptance  is  virtually  a  promise,  a 
promise  raa^'  well  operate  as  an  acceptance.  But  it  is  at  the  same  time 
obvious,  that  to  constitute  an  acceptance  there  must  be  an  intention  to 
contract  a  present  obligation,  as  distinguished  from  the  mere  expression 
of  a  hope,  willingness,  or  expectation  to  be  bound  on  other  terms,  or  at 
some  future  daj'.  Slrohvcker  v.  Cooper,  1  Spear,  349.  A  promise  to 
pay  maj',  however,  be  an  indirect  way  of  promising  to  accept,  and 
the  question  in  all  cases  would  seem  to  be,  did  the  drawee  intend 
to  make  himself  i-esponsible  for  the  payment  of  the  bill  ?  Rough  v. 
Loring,  24  Pick,  254.  This  inquiry  was  said,  in  Hough  v.  Loring,  to 
be  one  of  fact,  which  should  be  submitted  to  the  jury,  and  such  is, 
no  doubt,  the  rule  in  general,  unless  the  acceptanc-?  is  in  writing,  or  de- 
pends on  the  construction  of  written  documents. 

The  rule  in  Powell  v.  Monier,  was  adopted  at  an  early  period  in  the 
United  States,  and  it  is  as  well  settled  here  as  it  is  in  England,  that  an 
oral  or  collateral  promise  to  accept  an  existing  bill  is,  unless  restrained 
by  statute,  as  valid  as  if  it  were  written  formally  on  the  face  of  the  in- 
strument. Williams  v.  Winans,  2  (Jreen,  339,  341  ;  Read  v.  Marsh,  5  B. 
Monroe,  8  ;  Monon  v.  Dorsey,  35  Illinois,  424  ;  Jones  v.  Gulbertson,  34 
Id.  313;  Spaulding  v.  Amlvfics,  12  'i\'right,  411  ;  Stemaji  v.  Bah'r,  Id. 
49,  53  ;  Leonard  v.  Mason,  1  Wend.  522  ;  Hough  v.  Loring,  24  Pick,  254 
Ward  V.  Allen,  2  jNIctcalf,  53  ;   Gennett  v.  Cunningham,  14  Maine,  56 
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Edson  V.  Fuller,  2  Foster,  183;  Stockwell  v.  Bramble,  2  Indiana,  419  ; 
Hatcher  v.  jSlalworth,  3  Cushman,  376  ;  Fisher  v.  Beckwith,  19  Yer- 
mont,  31  ;  The  Bank  v.  Woocir-w^,  84  Id.  89,  92  ;  Arnold  v.  Sprague, 
lb.  402. 

In  Sprague  v.  ^ncZret«s,  tbe  defence  was,  that  if  there  was  a  promise  to 
pay  the  draft,  there  was  no  promise  to  the  plaintiff  who  obtained  it 
after  tlie  promise.  But  this  was  overruled  hw  the  court  on  the  ground 
that  the  promise  was  an  acceptance,  and  good  as  such,  in  favor  of  all 
the  parties  to  the  instrument.  "An  acceptance,  said  Strong,  J  ,is  a  prom- 
ise to  pay  to  any  one  who  may  thereafter  become  the  holder,  and  the 
legal  effect  is  the  same,  whether  it  be  in  parol  or  in  writing.  Nor  does  it 
make  any  difference  when  a  parol  acceptance  is  given,  if  it  be  after  the 
bill  is  drawn,  it  enures  to  the  benefit  of  all  parties  to  tlie  bill.  It  may 
be  given  to  the  drawer  or  any  other  party  to  the  bill  after  it  has  been 
endorsed  away,  and  even  after  it  has  become  due.  It  may  even  be 
given  to  a  person  by  whose  direction  and  on  whose  account  the  bill 
was  drawn,  though  he  be  no  party  to  the  bill,  and  although  tlie  bill  had 
been  previously  endorsed.  See  Bylcs  on  Bills,  147,  148,  and  cases 
cited,  especially  Fairlee  v.  Herring,  3  Bingh.  625.  If  a  bill  comes 
into  a  man's  liands  with  a  parol  acceptance,  tliough  he  does  not  know 
of  that  acceptance,  he  may  avail  himself  of  it  afterwards  when  it  comes 
to  his  knowledge.  If  not,  tlien  he  has  not  all  the  advantages  previous 
holders  had."  This  view  is  sustained  bj'  the  course  of  American  deci- 
sion, wliich  establishes  tliat  a  declaration  to  any  party  in  interest  that 
a  bill  is  or  will  be  accepted,  or  any  act  tantamount  to  such  a  declara- 
tion, and  warranting  the  belief  that  it  is  unnecessary  to  notify  the 
drawer  or  endorsers,  will  be  binding  in  favor  of  prior  as  well  as  sub- 
sequent holders,  whether  thej^  were  or  were  not  influenced  by  it  in 
taking  the  bill.  Slorer  v.  Logan,  9  Miss.  56,  60  ;  Wells  v.  Brigham,  6 
Gushing,  f>;    Williams  \.  Winans  ;  Jones  y.  Culhertson. 

In  Howard  v.  Carson,  3  Harris,  433,  it  was  indeed  held  that  to  en- 
title a  third  person  to  enforce  a  promise  of  acceptance,  when  there  is  a 
failure  of  consideration  as  between  the  promisor  and  promisee,  he  must 
have  given  value  on  the  faith  of  the  promise.  And  as  this  did  not 
appear  with  sutHcient  clearness  from  the  plaintiff's  evidence,  judgment 
was  rendered  for  the  defendant.  The  same  view  was  taken  in  Lugrue 
V.  Woodruff,  29  Georgia,  648  ;  and  Overman  v.  The  City  Bank,  1 
Yroom,  61  ;  and  said  to  be  sustained  by  the  authority  of  Lord  Mans- 
field. But  if  this  rule  prevailed  at  one  period,  as  the  dicta  of  his 
Lordship,  in  Mason  v.  Hmi,  and  those  of  LeBlanc,  J.,  in  Johnson  v. 
Collings,  indicate,  it  was  conclusively  overruled  in  Wynne  v.  Raikes,  5 
Bast,  544  (hiite,317),  and  is  not  law  at  the  present  da}-,  either  in  the 
United  States  or  in  England;  Spaulding  v.  Andrews,  12  Wright,  411. 
"  To  hold  that  the  same  act  will  be  an  acceptance  or  not,  according 
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to  the  subsequent  contingency  of  tlie  holder  of  the  bill  having  notice 
of  it,  would,  in  the  language  of  Baron  Parke,  in  Archer  v.  The  Bank 
of  Ireland,  11  JM.  &  W.  3S3,  396,  "  introduce  a  strange  anomal}'  and 
confusion  into  the  relation  of  the  parties  to  the  bill,  tlie  drawee  being 
an  acceptor  as  to  some  and  not  as  to  other  endorsees.  For  if  the 
bill  were  taken  uoder  these  cirumstances  without,  and  subsequently 
endorsed  with  notice  of  the  promise,  the  endorsee  might  throw  the 
burden  of  the  debt  arbitrarily  on  the  acceptor  or  endorser,  leaving 
each  without  remedy  against  the  other. " 

The  promise  to  accept  need  not  be  expressed  in  words,  it  being  well 
settled  "that  any  conduct  on  the  part  of  the  drawee  \>y  which  he  in- 
tends the  holder  to  understand  that  he  means  to  accept  or  paj',"  or  as  it 
has  been  sometimes,  and  perhaps  more  accurately  expressed,  any  act 
giving  credit  to  the  bill,  will  amount  to  an  acceptance.  Byles  on  Bills, 
149  ;  Williams  v.  Wiiians,  3  Green,  339  ;  Lannan  v.  Smith,  t  Gray,  150  ; 
The  Bank  v.  Woodruff,  34  Vermont,  89,  92  ;  Storer  v.  Logan,  9  Massa- 
chusetts, 56,  60  ;  Hough  v.  Loring,  24  Pick.  254.  An  extraordinary 
latitude,  said  Sewell,  J.,  in  Storer  v.  Logan,  exists  as  to  the  evidence 
requisite  to  prove  an  acceptance  which  need  not  be  written,  and  is 
provable  by  words,  or  even  acts.  Whether  the  detention  or  destruction 
of  the  bill  is  such  an  act  has  been  disputed,  and  depends  on  circum- 
stances. Mason  v.  Barf,  2  B.  &  Aid.  26.  In  Jeune  v.  Ward,  1  B.  &  Aid. 
653 ;  where  the  defendant  refused  to  accept  the  bill  when  presented, 
and  then  destroyed  it  some  time  afterwards,  the  remedy  was  held  by 
the  court,  contrary  to  the  opinion  of  Lord  EUenborough,  to  be  in  tort, 
and  not  by  a  suit  on  the  bill.  There  is,  however,  little  doubt  that  if 
the  drawee  keeps,  and  for  a  stronger  reason  if  he  destroys  the  instru- 
ment without  qualifying  or  explaining  his  act  by  language,  the  law  will 
presume  an  acceptance,  because  his  conduct  necessaril}-  tends  to  mis- 
lead the  holder  and  induce  him  to  suppose  that  the  instrument  will  be 
paid  when  due,  or  at  some  convenient  period.  Harvey  v.  Martin,  1 
Campbell,  425,  note  ;  Hough  v.  Loring,  24  Pick.  254. 

It  has  been  said  that  equivocal  language  will  not  operate  as  an  accep- 
tance, and  this  no  doubt  is  the  rule  when  the  answer  of  the  drawee  is 
of  such  a  nature,  or  so  ambiguous,  that  it  cannot  reasonablj'  be  under- 
stood as  a  promise  to  pay  or  accept.  Bees  v.  Warwick,  2  B.  &  Aid.  26  ; 
Powell  V.  Jones,  1  Espinasse,  19;  Wehh  v.  Mears,  9  Wright,  222;  Car- 
negie V.  Morrison,  2  Metcalf,  381 ;  Walker  v.  Lide,  1  Richardson,  249. 
In  Webb  v.  Mears,  the  defendant  who  had  returned  the  bills  with 
"  acceptance  waived"  written  across  their  face,  in  a  letter  stating  that 
he  could  not  accept  them  because  he  was  not  in  funds,  but  hoped  to 
receive  a  remittance  from  the  drawer  before  the  drafts  fell  due,  was 
accordingly  held  not  to  be  liable  as  an  acceptor.  On  the  other  hand, 
a  declaration  by  one  of  two  drawees  that  they  had  the  money  and  the 
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draft  ought  to  be  paid,  but  that  he  would  not  interfere,  and  the  holder 
must  see  his  partner,  was  said  in  Fairlee  v.  Herring,  3  Bing.  625,  to  be 
clearly  an  acceptance  when  taken  in  connection  with  the  rest  of  the 
evidence,  which  showed  that  the  defendants  had  received  value  from  the 
parties  on  whose  account  the  bill  was  drawn,  and  promised  them  to  pay 
it  when  presented.  The  rule  that  words  susceptible  of  two  interpre- 
tations shall  be  taken  most  strongljr  against  the  party  using  them, 
certainly  ought  to  have  its  full  force  in  tiie  case  of  a  bill  of  exchange, 
where  ambiguous  language  may  dela^'  a  protest  or  prevent  notice  of  dis- 
honor from  being  sent  in  due  season  ;  Hough  v.  Loring,  24  Pick.  254  ; 
and  when  the  question  is  in  other  respects  doubtful,  much  may  depend 
on  whether  the  plaintiff  lost  or  perfected  his  remedy  against  the  drawer 
and  endorsers. 

In  Bentinck  v.  Dorrien,  6  East,  199,  the  plaintiff  was  held  to  be 
precluded  from  construing  the  course  of  the  defendant  as  an  acceptance 
by  protesting  the  instrument  as  not  accepted ;  but  in  Fairlee  v, 
Herrinij  the  court  said  that  if  a  protest  can  be  a  bar  in  any  case,  it  will 
not  be  so  where  the  holder  is  ignorant  of  the  acceptance  when  the  pro- 
test is  made. 

In  the  instances  hitherto  considered,  the  promise  was  given  to  a 
partj'  to  the  instrument  if  not  directly  to  the  person  who  brought  the 
suit,  and  the  better  opinion  would  seem  to  be  that  to  render  a  promise 
to  accept  valid  it  must  be  addressed  to  a  holder  of  or  party  to  the 
bill,  or  to  some  one  who  is  an  agent  for  such  holder  or  party.  Martin 
v.  Bacon,  1  Constitutional  R.  132;  Orant  v.  Hunt,  1  C.  B.  41.  A 
declaration  to  a  stranger  that  the  bill  would  be  accepted  was  accord- 
ingly said  in  Martin  v.  Bacon,  not  to  be  an  acceptance  in  the  absence 
of  evidence  that  it  was  communicated  to  and  influenced  the  conduct  of 
the  endorsee.  It  is  on  the  other  hand  well  established,  that  a  promise 
to  one  of  the  parties  to  the  bill,  or  to  an  agent  acting  on  his  behalf  will 
enure  for  the  benefit  of  all.  Spaulding  v.  Andrews,  12  Wright,  411  ; 
Fairlee  v.  Herring,  3  Bing.  625.  The  agency  may,  however,  be  implied 
as  well  as  express,  and  a  stranger  to  the  insti'ument  used  as  a  means 
of  communication  with  the  parties.  In  Fairlee  v.  Herring  an  agree- 
ment to  accept  made  with  a  firm  for  whose  benefit,  and  in  the  course 
of  whose  business  the  bill  was  drawn,  in  consideration  of  value  received, 
from  them,  was  held  binding  in  favor  of  the  payee.  A  similar  decision, 
was  made  in  Grant  v.  Hunt,  1  C.  B.  44,  and  a  letter  written  to  a 
merchant  residing  in  London,  promising  to  accept  bills  which  had  been 
drawn  on  the  writer  b}' the  correspondent  of  tlie  promisee  in  Genoa  for 
the  price  of  a  cargo  of  wheat  purchased  on  his  account,  held  to  be  an 
acceptance  which  became  irrevocable  as  soon  as  the  letter  reached  the 
person  to  whom  it  was  addressed,  and  could  not  be  released  or  waived 
hy  him  without  the  consent  of  the  parties  to  the  instrument. 
VOL.  ir. — 21 
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These  cases  show  that  if  the  promisor  is  a  party  in  interest  he  need 
not  )je  a  party  to  tlie  bill  ;  and  where  the  relation  of  i)rineipal  and  a.;;ent 
exists,  a  declaration  made  to  either  may  ennre  as  an  acceptance  of  a 
bill  drawn  by  the  other.  In  Billin<js  v.  Deraux,  1  ^I.  &  (i.  5G5,  a 
letter  addressed  to  the  drawer,  after  his  death,  was  held  to  operate  as  an 
acceptance  in  favor  of  the  holder.  And  there  is  little  doubt  that  the 
doctrine  that  a  contract  with  one  man  for  the  benefit  of  another  may 
be  enforced  by  the  latter  (ante,  173),  is  applicable  to  the  acceptance  of 
bills  of  exchange 

As  a  promise  to  accept  is  binding  in  favor  of  all  the  parties  to  the 
instrument,  it  cannot  be  rescinded  without  their  consent  by  an  agree- 
ment between  the  promisor  and  the  promisee.  Oratit  v.  Hunt,  1  C.  ]3. 
4-t  ;  Clark  v.  Cock,  4  East,  5T.  And  this  will  be  true,  even  when  the 
plaintift'was  ignorant  of  and  not  influenced  bj-  the  promise  in  taking 
the  bill.  Grant  v.  Hunt.  For  as  such  a  promise,  though  made  in 
terras  to  one,  is  virtuall3'  a  promise  to  all,  all  have  an  interest  in  its 
fulfilment  and  must  be  consulted  before  it  can  be  set  aside.  In  like 
manner,  the  death  of  the  drawer  or  other  partj-  to  the  bill  will  not  de- 
leat  an  acceptance,  whether  worded  generally,  or  contained  in  a  letter 
to  the  deceased.  Billings  v.  Devaux,  i  M.  &  G.  565.  It  follows  from 
the  same  principle  that  a  drawee  who  promises  the  drawer  to  accept,  in 
•effect  contracts  with  the  holder,  and  must  keep  his  engagement  not- 
withstanding the  failure  of  the  consideration  on  which  it  was  made  ; 
Clark  v.  Cock,  4  p]ast,  67  ;  unless  there  is  an  entire  absence  of  con- 
sideration on  the  part  of  the  holder  and  of  those  under  whom  he  claims. 
See  Illalei/  v.  Jones,  12  Graj-,  260. 

The  acceptance  of  existing  bills  stands  under  these  decisions  as  it  did 
in  the  time  of  Lord  Hardwick,  but  there  has  been  much  doubt,  and 
some  fluctuation  of  opinion  on  the  cognate  question,  whether  a  bill  can 
be  accepted  by  anticipation  before  it  is  drawn      It  was,  and  still  is 
generally  conceded,  that  a  promise  to  accept  a  non-existing  bill  may, 
if  sustained  by  a  .co.nsideration  be  good  as  between  the  parties,  and 
render  the  promisor  liable  in  damages  to  the  promisee;     The  Bank 
of  Ireland  r.  Archer,  11  M.  &:  \\.  383,  389  (ante) ;  but  no  one  seems  to 
liave  imagined  that  such  a  promise  could  be  binding  as  an  acceptance, 
until  the  idea  was  suggested    by  Lord   Mansfield   in  Pilbms  v.    Van 
Ilierop,  3    Burrow,   1663,      There   the   plaintiffs   who    had    advanced 
.money  to  one  ^\'hite  on  the  faith  of  a  promise  on  his  part  to  open  a 
credit  in  their  favor  with  tlie  defendants,  wrote,  stating  that  the}'  were 
.about  to  draw  for  the  amount,  and  asking  whether  the  defendants  would 
luccept  the  bill.    The  defendants  in  reply  promised,  that  the  bill  should 
have    due    honor,    but   refused    to    accept    or    pay   the    draft    when 
ju'escnted,  assigning  the  failure  of  White,  wdiich  had  occurred  in  the 
iiiter\'al  as  the  cause.     iSuit  havino;  been  brought  for  this  breach  of 


COOLIDOE    ET    AL.     V.     PAYSON    ET     AL.  323 

eng'ageraeiit,  and  on  the  bill  as  accepted,  it  was  said  on  behalf  of  the 
defendants  that  the  promise  was  a  niide  pact  destitute  of  considera- 
tion, and  moi'cover  being  executory,  could  not  enure  as  an  acceptance. 
On  the  other  hand,  it  was  contended  for  the  plaintiffs  that  commercial 
contracts  required  no  consideration,  and  that  a  promise  to  accept  a  bill 
when  drawn,  should  be  regarded  as  an  actual  acceptance.  And  this 
view  was  to  a  great  extent  adopted  by  the  court,  who  decided  the 
case  in  favor  of  the  plaintiffs.  " 'I'liis  is  just  the  same  thing,"  said 
Lord  Manstield,  "  as  if  AVIiite  had  drawn  a  bill  on  the  defendants  paya- 
ble to  the  plaintiffs  ;  when  it  had  been  nothing  to  the  latter,  whether 
the  defendants  had  effects  of  ^^'hitc  in  their  hands  or  not,  if  they  ac- 
cepted the  liill.  And  this  amounts  to  the  same  thing.  I  will  give  the 
bill  honor,  is  in  fact  accepting  it.  If  a  man  agrees  that  he  will  do  the 
forma'  part,  the  law  looks  upon  it  in  tiie  case  of  the  acceptance  of  a 
bill,  as  actually  done."  And  he  also  expressed  the  o[)inion,  that  as 
between  merchants,  and  in  cases  arising  under  the  commercial  law,  a 
nude  contract  deriving  its  force  solely  from  the  assent  of  the  [larties, 
might  if  reduced  to  writing  be  binding  on  the  promisor.  But  this  dictum 
which  was  not  essential  to  the  determination  of  the  matter  in  hand, 
and  never  became  part  of  the  law  of  England;  Johnson  v.  CoUings, 
1  East,  105  ;  The  Bank  of  Ireland  v.  Archer,  1 1  M.  &  W  383,  389  ;  was 
overruled  not  long  afterwards  bj'  Chief  Baron  Skinner,  in  delivering 
the  answer  of  the  judges  to  the  questions  propounded  by  the  lord 
chancellor,  on  behalf  of  the  House  of  Lords  in  Rann  v.  Hughcx,  1  Term, 
350  (note),  and  the  doctrine  that  every  parol  contract,  whether  written 
or  oral,  must  have  a  consideration  co-extensive  with,  and  capable  of 
sustaining  the  promise,  established  on  a  basis  that  lias  not  since  been 
disturbed.  The  exception  aflbrded  by  negotiable  instruments  is,  as  the 
language  held  in  Johnson  v.  GoUings,  and  Archer  v.  The  Bank  of  Ire- 
land indicates,  apparent  rather  than  real,  and  disappears  on  examination. 
For  although  the  parties  to  these  instruments  stand  in  such  a  relation 
that  value  paid  b^'  one  ma}'  support  an  action  brought  by  another,  still 
the  existence  of  a  consideration  in  some  form  is  essential,  and  no  re- 
covery can  be  had  if  the  presumption  in  its  favor  is  disproved.  A 
promise  to  accept  an  existing  bill,  ma.y  consequently  be  binding  in 
favor  of  a  holder  who  has  given  and  on  a  drawee  who  has  received 
nothing  for  the  promise,  by  force  of  some  act  done,  or  right  relinquished 
b}'  or  between  the  other  parties  to  the  instrument.  When,  however,  a 
promise^to  accept  does  not,  from  the  non-existence  of  the  bill  or  from  any 
other  cause,  take  etfect  as  an  acceptance,  it  must  fail  as  a  contract, 
unless  there  is  not  only  a  consideration,  but  a  consideration  as  between 
the  promisor  and  promisae.  And  it  is  well  established  that  such  a 
promise  will  in  the  entire  absence  of  consideration,  be  invalid  both 
as  an  acceptance  and  a  promise  (ante). 
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The  case  of  Pillans  v.  Van  llierop  is  not  at  vaiiaiice  with  this  dnc- 
trine,  because  tlic  suit  was  between  the  original  parties,  so  that  if  an^' 
consideration  moved  from  the  plaintiffs,  thej'  might  enfore  the  promise 
whether  it  did  or  did  not  amount  to  an  acceptance.  This  was  pointed 
out  by  Mr.  J.  ^Vilraot,  who  observed  that  the  effect  of  the  transaction 
was  to  stop,  prevent,  and  disable  the  plaintiffs  from  calling  upon  White 
for  the  performance  of  his  engagement.  That  engagement  was  to 
give  them  credit  on  a  good  house  in  London  for  reimbursement.  It 
was  fulfilled  when  the  defendants  made  the  promise;  and  as  the  time 
for  the  repaj-ment  of  the  advance  had  not  arrived,  it  was  not  possible 
to  proceed  against  White.  The  suspension  of  the  riglit  to  call  on  him 
was  a  sufficient  considei-ation  even  if  it  lasted  for  a  day  only,  or  for  a 
briefer  period.  It  is  on  a  like  principle  that  the  acceptance  of  a  bill 
taken  for  an  antecedent  debt  gives  rise  to  a  consideration  by  sus- 
pending the  right  of  suit  which  would  accrue  from  the  dishonor  of 
the  instrument  (ante). 

In  J/f/soH  V.  Hunt,  1  Douglas,  297,  Lord  Mansfield  adhered  to  the 
doctrine  of  Fillcms  v.  Vu7i  Mierop,  but  qualified  it  by  holding,  that,  as 
agreement  to  accept  is  but  an  agreement,  it  must  be  performed  on  one 
side  in  order  to  be  binding,  either  as  a  contract  or  acceptance  on  the 
other.  If  the  drawer  or  endorser  did  not  comply  with  the  conditions 
imposed  by  the  drawee,  tlie  latter  would  be  discharged.  "An 
agreement  to  accept  might  amount  to  an  acceptance,  and  might  be 
couched  in  such  words  as  to  put  a  thii'd  person  in  a  better  condition 
than  the  drawer.  If  one  man,  to  give  credit  to  another,  made  an  ab- 
solute promise  to  accept  his  bill,  the  drawer,  or  any  other  person, 
might  show  such  promise  upon  the  exchange  to  get  credit,  and  a  third 
person,  who  should  advance  his  money  upon  it,  would  have  nothing  to 
do  with  the  equitable  circumstances  which  might  subsist  between  the 
drawer  and  acceptor.  But  an  agreement  to  accept  was  still  but  an 
agreement,  and  if  it  was  conditional,  and  a  third  person  took  the  bill 
knowing  of  the  conditions  annexed  to  the  agreement,  he  tonk  it  sub- 
ject to  such  conditions."  As  the  tobacco  which  had  been  consigned, 
in  the  case  before  the  court,  was  not  of  the  stipulated  value,  the 
defendant  was  not  bound  to  paj'  the  bill. 

This  qualification  of  the  doctrine  that  a  promise  to  accept  a  non- 
existing  bill  maj'  operate  as  an  acceptance,  would  seem  to  be  subver- 
sive of  the  foundation  on  which  the  doctrine  rests.  If  a  promise  to 
accept  in  consideration  of  a  consignment  to  be  made  by  tlie  drawer, 
is  an  acceptance,  it  will  not  be  defeated  by  a  subsequent  failure  to  send 
the  goods.  Craig  v.  Sibbett,  3  Harris,  238 ;  Hohinson  v.  Reynolds, 
2  Q.  B.  96.  Accordingly,  when  the  point  again  arose  in  Johm^on  v. 
CoUings,  1  East,  90,  Lord  Keuyon  said,  in  delivering  judgment,  that 
if  an  agreement  to  do  a  thing   was   equivalent  in   any   case  to  its 


COOLIDGB    ET    AL.    V.    PAYSON    ET     AL.  325 

actual  performance,  it  certainly  was  not  so  in  tliat  of  a  promise  to  ac- 
cept a  bill  of  exchange  before  it  was  diawn,  which  being  neitlier  an 
acceptance  under  the  law  merchant,  nor  assignable  by  the  common 
law,  was  necessarily  confined  to  the  original  parties,  and  could  not  be 
enforced  by  a  third  person.  Tliis,  said  his  lordship,  was  "a  promise  to 
accept  a  non-existing  bill,  which  varies  the  case  from  all  that  have  been 
decided  upon  the  subject,  and  I  know  not  by  what  law  I  can  call  such 
a  promise  an  acceptance.  The  consequence  is  that  plaintifls  cannot 
recover  upon  the  count  as  on  an  acceptance,  and  in  order  to  permit 
them  to  recover  upon  the  general  counts,  we  must  say  that  a  chose  in 
action  is  assignable,  a  doctrine  to  which  I  never  will  subscribe." 

The  case  did  not  necessarily  conflict  with  tiie  rule  laid  down  in 
Mason  V.  Hunt,  because  there  was  no  evidence  that  the  plaintiff  took 
the  bill  on  the  faith  of  the  promise,  and  may  be  distinguished  from 
Pillans  v.  Van  Mierop,  where  the  action  was  instituted  by  the  promisee. 
But  the  dicta  of  Lord  Ken3'on  seem  to  have  been  regarded  as  conclu- 
sive by  the  profession  and  in  tlie  courts,  Ex  parte  Bolton,  2  Deacon, 
6.t7,  and  were  fully  sustained  in  The  Bank  of  Ireland  v.  Archer,  11  M. 
&  W.  385,  which  establishes  that  an  agreement  to  accei)t  a  non-exist- 
ing bill  does  not  operate  as  an  acceptance  in  England,  and  will  not  be 
binding  in  favor  of  an  endorsee  vvho  takes  the  bill  and  gives  value  for 
it  on  the  faith  of  the  promise.  In  adverting  to  the  authorities  in  the 
United  States  which  follow  tlie  doctrine  of  Lord  .MansBeld,  Baron  Parke 
observed,  th;it  the  rule  stated  hy  i\lr.  Justice  Story  in  his  treatise  on 
bills,  sec.  249,  would  lea<l  to  an  extraordinary  state  of  things,  namely, 
that  if  tlie  endorser  paid  the  bill  away  with  notice  of  the  promise  to 
accept,  the  endorsee  miglit  recover  against  the  acceptor,  and  if  not  not, 
so  that  there  might  be  several  endorsees  with  different  remedies.  And 
he  subsequently  remarked,  in  giving  judgment,  that  reason  pointed 
out,  "that  in  order  to  cf)nstitute  an  acceptance,  there  ought  to  be  a 
bill  in  existence  which  can  be  accepted  ;  and  to  hold  that  the  same  act 
will  be  an  acceptance  or  not,  according  to  the  subsequent  contingency 
of  the  holder  of  tbe  bill  having  notice  of  it,  would  introduce  a  strange 
anonial_v  into  the  relation  of  the  parties  to  the  bill,  the  drawer  being 
an  acceptor  as  to  some  and  not  as  to  other  endorsees.  No  subsequent 
case  appears  to  have  cast  any  doubt  upon  the  propriety  of  Lord  Ken- 
yon's  dictum." 

The  English  rule,  as  settled  by  these  decisions  is,  that  no  recovery 
can  be  had  by  one  man  on  a  promise  to  accept  a  non-(;xisting  bill  made 
to  another,  because  there  is,  under  these  circumstances,  no  sutHcient 
privity  of  contract  to  sustain  an  action.  It  is,  however,  not  unimpor- 
tant to  observe  tliat  the  case  of  The  Bank  of  In  land  v.  Archer  would 
have  been  decided  in  the  same  manner  in  tlie  United  States,  there 
beiu"'  a  want  both  of  the  written  evidence,  and  of  the  precise  ideuti- 
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fication   of  the  hill   requisite  to  constitute   a  promissory  acceptance 
under  tlie  American  decisions. 

Wliile  tlie  opinion  of  Lord  Kenyon  prevailed  in  England,  the  result 
was  diffei'ent  in  the  United  States,  when  the  courts  adhered  to  the 
doctrine  of  Pillans  v.  Van  Mierop  ;  and  Mason  v.  llunt,  and  refused  to 
admit  that  it  had  been  overruled  by  the  dicta  in  Johnson  v.  Colliiigs. 

It  was  said  in  Wilson  v.  Clements,  3  Massachusetts,  1,  that  an 
authoi'ity  to  draw,  or  a  promise  to  accept  a  non-existing  bill  might 
operate  as  an  acceptance,  but  that  the  case  did  not  fall  within  the  rule, 
because  the  bill  was  not  drawn  until  two  years  after  the  authority  was 
given,  which  was  an  unreasonable  delay,  and  discharged  the  defendant. 
Sedgwick,  J.,  said  that  tlio  language  of  Lord  Ken)'on,  in  Johnson  v. 
ColUngs.  must  be  taken  in  connection  with  the  evidence  in  the  case, 
which  showed  that  the  i)romise  to  accept  was  merel^y  verbal,  and  not 
made  known  to  the  plaintiff  when  he  took  the  hill,  and  he  went  on  to 
remarl^  that  Lord  Kenj-on  and  Mr.  Justice  Grose  could  not  reasonably 
be  understood  as  asserting  that  a  promise  to  accept  a  non-existing  bill 
could  not  be  l)inding  in  any  case,  but  only  that  such  a  promise  as  was 
proved  in  the  case  before  them  was  not  an  acceptance.  The  true  rule, 
as  laid  down  in  Pearson  v.  Bunlap,  Cowper,  578,  was,  that  if  one  man 
to  give  credit  to  another  made  a  written  promise  to  accept  his  bill,  and 
the  latter  showed  the  letter  to  a  thiid  person  who  advanced  monej- 
upon  tlie  faith  of  the  promise,  it  was  an  acceptance  of  the  bill. 

The  doctrine  of  constructive  or  executory  acceptance  was  again 
advanced  i}i  Storer  v.  Logan,  9  Massachusetts,  55,  where,  however,  the 
defendant  was  permitted  to  show  that  the  promise  was  subject  to  con- 
ditions which  though  not  set  forth  in  the  letter  in  which  the  promise 
was  ma(ie,  were  communicated  to  the  plaintiff  when  he  took  the  bill, 
and  had  not  been  fulfilled.  Li  McEvers  v.  Mason,  10  Johnson,  207, 
Kent,  C.  J.,  said,  that  since  a  promise  to  accept  a  non-existing  bill 
was  not  assignable  as  a  promise,  it  was  difficult  to  understand  tliat  it 
could  be  negotiated  as  an  acceptance,  or  made  the  foundation  of  a  re- 
covery b3'  a  subsequent  endorsee.  Li  the  subsequent  case  of  Goodrich 
V.  Gordon,  L5  Johnson,  it  was,  however  held  that,  when  sucli  a  promise 
is  in  writing,  it  will  operate  as  an  acceptance  in  favor  of  ever}- one  who 
relies  on  the  promise  in  giving  value  to  the  bill. 

The  doctrine  of  constructive  or  promissory  acccijtance,  is  estab- 
lished in  the  LTnited  States,  nnder  the  authority  of  the  pi'incipal  case, 
and  in  accordance  with  these  decisions.  Wildes  v.  Savage,  I  Stoi'j', 
22,  27;  Baring  y.  Lyman,  lb.  39B,  414;  Russell  v.  Wiggins,  21  Id. 
213,  228;  Ogden  v.  Gillingham,  1  Baldwin,  38;  Bayard  v.  Lalhy,  2 
McLean,  462;  Cunningham  v.  Shaiv,  7  Barr,  4C0;  Vance  v.  Ward,  2 
Dana,  95  ;  Beed  v.  Mursh,  5  B.  Monroe,  8  ;  Lewis  v.  Kramer,  3  Mary- 
land, 260;  Burns  v.  Rowland,  40  Barb.  36S.     The  promise  need  not  be 
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made  in  terms;  and  an  unconditional  antUority  to  draw  will  take 
effect  as  an  acceptance,  when  executed  by  the  execution  and  negotiation 
of  the  bill.  The  Bank  of  Michigan  v.  Eli/,  17  Wend.  508;  Ulster 
County  Bank  v.  McFarlan,  5  Hill,  4.32,  3  Denio,  553;  Bissf.l  v.  Letuis, 
4  Mich.  450;    The  Bank  v.  Peck,  38  Vermont,  200. 

The  doctrine  is,  however,  surrounded  with  restrictions,  which  seem 
to  have  been  drawn  from  tlie  lani>uage  of  Lord  Manslield  in  Mason 
V.  Hunt.  It  was  there  said,  that  if  a  man  wrote  promising  to  accept, 
and  the  letter  was  shown  on  the  Exchange,  a  third  person  who 
advanced  his  money  on  it  might  enforce  tlie  promise,  notwitlistanding 
a  want  or  failure  of  consideration  as  between  the  original  parties.  In 
Coolidge  v.  Payson  (ante),  Cli.  J.  Marsliall  seems  to  have  taken  it  for 
granted,  that  this  is  the  only  case  where  a  promissory  acceptance 
can  be  upheld,  consistently  with  policy  and  convenience.  Tlie  rule,  as 
he  declared  it,  is,  that  a  "  letter  written  within  a  reasonable  time  before 
or  after  the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to 
be  mistaken,  and  promising  to  accept  it,  is,  if  sliown  to  tlie  person 
who  afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual 
acceptance,  binding  tlie  person  who  makes  the  promise." 

This  definition  seems  to  have  been  intended  to  exclude  everything 
which  it  did  not  comprehend.  It  is,  accordinglj',  well  settled,  that  to 
render  a  promissory  accejitance  binding,  it  must  come  within  the  rule 
in  Coolidge  v.  Payson,  and  fulfil  the  conditions  wiiicli  tliat  prescribes. 
Boyce  v.  Edwards,  4  Peters,  111.  These  ina^'  conveniently  be  considered 
in  their  order. 

Fti-xt,  the  promise  must  be  written.  If  an  oral  promise  to  accept  a 
non-existing  bill  is  valid  as  an  agreement  between  tlic  parties,  it 
cannot  be  enforced  as  an  acceiitaiice  by  third  persons.  Pluunner  v. 
Lyman,  49  Maine,  229  ;  The  Mercantile  Bank  v.  Cor,  38  Id.  500  ; 
Kennedy  v.  Geddes,  8  Porter,  2(>3,  3  Alaban.a,  581;  The  Ontario 
Bank  v.  Worihington,  12'  Wend.  593.  It  is  not  easy  to  discern  the 
principle  upon  which  this  depends.  Mr.  Justice  Wihnot  said,  in 
Pillans  V.  Van  Mierop,  that  words  pass  from  men  liglitly,  and  are  not 
always  accurately  remembered,  and  it  seems  to  have  been  thouglit  that 
written  promises  derive  an  inherent  force  from  the  deliberation  with 
which  they  may  be  supposed  to  have  been  made.  But  tliis  distinction 
was  unknown  to  the  common  law,  wliich  classed  all  unsealed  contracts 
as  parol,  and  held  spoken  words  equally  binding  with  wiitten  ;  and  is 
now,  to  use  the  words  of  Baron  Parke,  in  Archer  v.  The  Bank  of 
Ireland,  11  M.  &  W.  385,  "  entirely  exploded."  The  Legislature  have, 
from  considerations  of  policy  and  convenience,  made  a  writing  necessary 
in  various  instances,  but  the  case  of  Coolidge  v.  Payxon,  is  seemingly 
the  only  one  where  such  a  rule  has  been  arbitrarily  laid  down  by  a 
court.     A   clearer  ground  ma}'  be   found    in   tiie    reasoning  of  Lord 
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Mansfield  in  Mason  v.  Hunt,  wliicli  indicates  tliat  tlie  doctrine  in 
question  is  one  of  tlie  many  ajiplications  of  tlie  principle  of  equitable 
estoppel.  If  a  promise  to  accept  a  non-existing  bill  must  be  exhibited 
to  a  third  person  who  relies  upon  it  in  giving  value  for  the  bill,  it 
must  obviously  be  in  "vvriting  to  come  within  the  rule. 

A^ext  "  the  letter  must  be  shown  to  the  person  who  afterwards  takes 
the  bill  on  the  credit  of  the  letter."  If  this  is  to  be  understood 
literally,  a  promise  to  accept  a  non-existing  bill  cannot  operate  as  an 
acceptance  between  the  original  parties,  nor,  unless  the  bill  is  subse- 
quently negotiated,  to  a  third  person.  The  llercanlile  Banl- \.  Cox, 
38  ilaiue,  500  ;  Story  on  Bills,  29fi,  449.  It  would,  however,  seem 
that  the  material  requisite  is,  that  credit  should  be  given  on  the 
faith  of  the  promise.  If  A.  requests  13.  to  advance  monej-  to  C  , 
and  draw  on  him  for  reinil)ursement,  13.  is  a  holder  for  value  by  virtue 
of  the  loan.  Accordinglj*,  in  Pillans  v.  Van  Jllierap,  the  defendant's 
promise  to  accept  a  bill  for  advances  which  tlie  plaintifls  had  made  to 
White,  was  said  to  be  an  acceptance  in  favor  of  the  plaintiffs.  For  a 
like  reason,  it  is  immaterial  whether  the  promise  is  addressed  to  the 
drawei',  or  to  the  person  to  whom  he  negotiates  the  insti'umeiit  ;  and 
in  Burns  v.  Rmdand,  40  Barb.  3K8,  a  letter  promising  to  accept  a  bill 
for  any  amount  that  might  be  due  from  a  third  person  to  the  pci'son  to 
whom  the  letter  was  addressed,  was  said  to  be  a  good  promissoiy 
acceptance  within  the  doctrine  of  Coolidge  v.  Payaon. 

However  this  may  be,  it  is  clear  that  to  render  a  promise  to  accept 
anon-existing  bill  binding  in  favor  of  a  third  person,  it  must  have  been 
a  moving  cause,  without  which  he  would  not  have  given  value  for 
the  bill.  This  was  laid  down  in  Stonr  v.  Logan,  9  Mass.  55,  and 
M(:E>:cn<  v.  Maxon,  10  Johnson,  207,  prior  to  the  case  of  Coolidf/e  v. 
Poiinon,  and  is  sustained  liy  tlie  subsequent  course  of  decision,  Leiois 
V.  Kramer,  3  ^laryland,  2ii5.  The  Bank  of  l[irJn'r/an  v.  Ely,  17 
Wend.  508  ;  The  Onlario  P>ank  v.  Worlhington,  12  Id.  503.  In  The 
Bank  of  Mich  igan  v.  i?///,  the  law  was  stated  to  be,  first,  that  a  ])romise 
to  accept  a  bill  already  drawn  is  an  actual  acceptance,  and,  second, 
that  a  promise  to  accept  a  futui'e  bill  or  one  not  in  existence,  is  not 
binding,  unless  the  bill  is  taken  on  the  credit  of  the  promise.  The  lan- 
guage of  C.  J.  JIarshall  might  seem  to  im])!}'  that  the  i)laintiff  must 
actually  see  the  writing,  and  cannot  rely  on  inibrmation  derived 
through  an  intermediate  channel.  The  point  was,  however,  decided 
the  other  way  iu  Leivin  v.  Kramer:  and  in  The  Bank  v.  EJy,i\w  court 
held,  that  if  the  pai'ty  is  influenced  by  and  relies  upon  the  promise,  it 
need  not  be  actually  exhibiled  to  him,  even  under  the  revised  statutes 
which  require  the  acceptance  to  be  shown  to  the  person  who  takes  the 
bill. 

It  has  also  been  held  that  to  render  a  promise  binding  as  au  accept- 
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ance,  it  must  point  to  some  particular  bill  drawn  or  to  be  drawn  with 
siicli  minuteness  and  certainty  as  it  regards  time,  amount  and  i)arties 
as  to  identify  and  distinguish  it  from  all  otiiers.  Gornejjie  v.  Morri- 
Hon,  2  Metcalf,  381,  40f5  ;  Linsdale  v.  The  Bank,  18  Ohio,  120  ;  C'cs.sf//  v. 
Doivs,  1  Blackford,  335;  Kennedy  \.  Gcddes,  8  Porter,  2(i3,  3  Alabama, 
581  ;  Van  PhielJ  v.  ^oan,  5  Rob.  Louisiana,  1  4S  ;  The  Bank  v.  Tnjleur, 
16  Ijouisiana,  498;  Schimmelpfennig  \ .  Bayard,  1  Peters,  2fi'l,266.  In 
the  language  of  C.  J.  Marshall,  the  bill  must  be  described  in  terms  not 
to  be  mistaken,  and  a  general  authority  to  draw  from  time  to  time 
against  future  consignments  is  not  sufficiently  definite  to  come  within 
tills  rule.  Boyce  v.  Edioarda,  4  Peters,  111.  In  Cam^ell  v.  Doich,  the 
reason  for  tliis  restriction  was  said  to  be  the  confusion  that  might 
result,  if  an  indeSnite  number  of  bills  could  be  put  in  circulation  on 
the  faith  of  a  general  aulhorit}',  not  identifying  any  particular  in- 
strument. 

In  New  York,  hovvever,  the  promise  to  accept  need  not  contain  a 
particular  description  ur  identification  of  the  bill  to  be  drawn.  Burns 
V.  Roidand,  40  Barb.  368  ;  The  UUIer  Bank  v.  McFarlan,  5  Hill,  433, 
434.  The  bill  must  be  witliin  the  limits  of  the  authorit}-,  but  the  latter 
need  liave  no  certain  limits,  and  may  be  in  tlie  broadest  and  most  general 
terms.  Greele  v.  Parker,  2  Wend.  545;  5  Id.  414;  The  Bank  v. 
]\Ic  Farlan. 

In  Greele  v.  Parker,  a  power  to  draw  for  $2,500,  at  three  and  four 
months,  was  held  to  be  well  "executed  by  a  bill  at  the  longer  period. 
In  The  Bunk  v  McFarlan,  the  autliority  was  to  draw  "  on  me  at  niuetj' 
daj's,  from  time  to  time,  for  such  amounts  as  you  may  require,  provided 
the  whole  amount  running  and  unpaid  shall  not  exceed  1J'3,00U.  The 
above  to  be  good  for  one  year  onl^-  fi-om  this  date."  This  was  held  to 
be  a  virtual  acceptance  of  everj'  bill  that  might  be  drawn  under  it 
within  the  j'ear,  provided  the  whole  amount  due  and  outstanding  at 
any  one  period  did  not  exceed  $3,000.  A  like  decision  was  made  in 
Bissel  V.  Lewis,  4  Michigan,  456. 

It  is  generally  conceded  that  an  authority  which,  from  generality,  or 
any  other  cause  fails  as  an  acceptance,  may  be  valid  as  a  promise  to 
accept,  not  onl^-  as  between  the  original  parties,  but  in  favor  of  any 
one  who  gives  value  on  the  faith  of  the  assurance  which  it  holds 
forth.  Boyce  v.  Edwards,  4  Peters,  111;  Townsley  v.  Snmrall, 
2  Id.  110;  Lonsdale  v.  The  Bank,  18  Ohio,  126;  Carnegie  v.  Morrison, 
2  Metcalf,  381;  Baring  v.  Lyman,  1  Story,  396,  414;  Russell  v. 
Wiggin,  2  Id.  213,  240. 

All  the  books  agree  that  if  the  terms  of  tlic  promise  are  not  com- 
]ilied  with  by  the  drawer,  the  drawee  will  be  discharfred.  Lewis  v. 
Kramer,  3  Maryland,  265  ;  Storer  v.  Logan,  9  JMass.  55  ;  Murdoch  v. 
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j\IUh,  1 1  ^[et.  5  ;  The  Michigan  State  Bank,  v.  Learenioorth,  2  Wil-  ■ 
liams,  209.  A  man  who  agrees  to  .iccept  di-afts  drawn  against  con- 
signments will  not  be  bound  unless  the  bills  of  lading  are  sent  with  the 
drafts.  Jfurdoch  v.  Mills.  It  will  make  no  difference  that  tlic  condi- 
tion is  not  contained  in  the  writing,  if  it  is  made  known  to  the 
holder  when  he  takes  the  bill.  Storer  v.  Logan.  This  marks  the  distinc- 
tion lietween  -.i  promissory  and  an  actual  acceptance  ;  it  being  well-set- 
tled that  the  latter  cannot  be  controlled  by  an  oi'al  stipulation.  'When, 
moreover,  the  drawee  is  a  guarantor  or  surety  a  substantial  performance 
will  not  answer,  and  the  promisor  will  be  discharged  by  any  yariation 
from  the  terms  of  the  conti'act,  although  seemingly  to  his  advantage. 
The  Dlichiga.n  Slate.  Bank  v.  Leareiiwvrlh  ;  Birchhead  v.  Bruwn,  5 
Hill,  6.j4,  2  Deuio,  2'1.5.  An  authority  to  draw  at  sixty  days  will  not 
extend  to  bills  drawn  at  ninety,  nor  wlien  the  authority  is  general  can 
the  draft  lie  made  payal)le  at  a  distant  place.  The  Bank  v,  Leaven- 
worth. In  like  manner  an  authority  to  draw  at  ninety  days  from  the 
Ifith  will  not  be  an  acceptance  of  a  bill  drawn  at  ninet3'  days  fi'ora  the 
loth;  Z('j('/'.s  V.  Kramer;  nor  can  a  recovery  l^e  had  on  a  bill  drawn 
"  afterdate,''  wlion  the  authority  is  to  draw  "after  sight  "  The  Bank 
V,  JlcFarlan,  5  Hill,  -132,  8  Deuio,  ^b3.  But,  although  the  di-awee  can- 
not be  sued  under  these  circumstances  on  the  bill,  he  may  still  be  made 
liable  in  an  action  had  for  money  had  and  received,  if  the  proceeds 
lia\'e  come  to  his  use. 

In  Greele  v  Parker,  2  Wend.  545  ;  5  Id.  414,  a  bill  at  four  months 
for  $2,500  was  held  to  be  within  an  authority  to  draw  for  that, 
amount  at  tliree  or  four  months,  in  opposition  to  the  dissenting 
opinion  of  the  chai  ccUor.  Hut  the  question  whether  the  credit  should 
be  computed  from  "date"  or  "sight"  was  not  raised  in  the  court 
below  or  liefore  the  Court  of  Ei'rors  and  Appeals;  and  when  it  arose 
subsequently  in  The  Bank  v.  ]\IcFarlan,  tlie  decision  was  that  under  the 
true  const r\iction  of  such  a  promise  the  credit  is  to  run  from  the  pre- 
sentment of  the  bill,  which  must  consequently  be  made  pa^-ahle  "after 
si"ht  "  and  not  after  "date."  It  was  said  that  the  object  of  the 
stipulation  olivi<iusly  was  to  give  the  di'awee  time  to  procure  funds  to 
meet  the  bill,  and  would  fail  if  he  could  be  put  in  default  without  a 
previous  notice  or  presentment. 

On  the  otlier  hand,  in  Wilde.-iv.  Sxvage,  1  Story,  22,  2S,  Mr.  Justice 
Story  held  that  the  doctrine  of  promissory'  acceptance  was  onh'  appli- 
cable to  bills  payable  on  demand  or  at  a  fixed  time  after  date.  It 
could  not  be  applied  to  bills  payable  after  sight,  because  there  re- 
mained a  future  act  to  be  done,  which  was  necessarj'  to  reduce  the 
contract  to  certainty  and  determine  the  period  at  which  payment 
should  be  made.  And  as  the  period  of  presentment  was  also  that 
fbr  acceptance,   which  the  drawee  might  accord  or  withhold  at  plea- 


COOLIDGE    ET     AL.     V.     PAYSON    ET     AL.  331 

sure,  it  was  contradictory  to  suppose  that  he  had  already  bound 
himself  to  that  by  the  antecedent  promise  which  might  by  the  terms 
of  the  instrument  as  drawn  be  refused.  It  is  obvious  from  tiie  discor- 
dance between  this  view  and  that  taken  by  the  courts  of  New  York, 
that  the  doctrine  of  constructive  acceptance  has  not  yet  been  de- 
fined with  certainty.  We  may  find  in  this  conflict  of  opinion  a  con- 
firmation of  the  regret  expressed  in  Wildes  v.  Savage,  that  a  rule  full  of 
inconvenience  and  contrary  to  sound  policy  should  have  been  incor- 
porated with  American  law. 

In  the  subsequent  case  of  Barney  v.  Neircomb,  9  Gushing,  4fi,  the 
court  dissented  from  The  Ulster  Counlij  Bank  v.  McFarlan,  and  said 
that  where  the  authority  to  draw  did  not  point  out  whether  the  diaft 
was  to  be  after  date  or  after  sight,  there  was  no  rule  of  law  governing  the 
case,  and  the  drawer  might  pursue  whichever  way  best  suited  his  con- 
venience. \Vl)ere  the  true  import  of  an  instrument  was  doubtful  in 
consequence  of  the  failure  of  the  writer  to  use  precise  language,  jus- 
tice required  that  it  should  bo  taken  most  strongly  against  iiiin  and  in 
favor  of  the  person  to  whom  it  was  addressed. 

If  tlie  lime  within  which  the  bill  is  to  be  drawn  is  not  specified, 
the  autliority  or  promise  must  be  acted  on  within  a  reasonable 
time;  Wilnon  v.  Clement,  Z  ilassachusetts,  1;  The  Carrollon  Bank 
V.  Tayleure,  6  Louisiana,  490.  What  this  shall  be  depends  on 
circumstances,  but  an  interval  of  two  years,  or  even  of  one,  will 
ordinarily  be  too  long  Wilson  v.  Clements;  Boyce  v.  Edivards,  4 
Peters,  111,  121.  When,  however,  the  state  of  things  remains  essen- 
tially the  same  and  there  are  no  laches,  mere  lapse  of  time  will  not 
ordinaiily  preclude  the  execution  of  a  power  ;  Lewis  v.  Clarke,  39  New 
York,  216.  In  Lewis  v.  Clarke,  the  defendant  sent  a  telegram  to  one 
Ingraham  authorizing  him  to  draw  on  them  at  twenty  days'  sight.  He 
drew  a  bill  at  twenty  days  from  date  and  negotiated  it  to  plaint'ff's.  The 
defendants  refused  to  accept  and  pa}-  tlie  instrument,  alleging  that  the 
authority  which  they  had  given  was  not  pursued.  This  occurred,  in  June, 
1S59,  and  in  the  montli  of  March,  1860,  the  plaintiffs  procured  anotlier 
bill  from  Ingraham  drawn  in  accordance  with  the  telegram,  and  ga\e 
up  the  first.  The  defendants  were  held  liable  as  acceptors  on  the 
second  draft,  notwithstanding  a  letter  written  during  the  interval  to 
Insraham  revoking  the  authority  to  draw,  wduch  was  not  communicated 
to  the  plaintiffs.  The  court  said  that  the  lapse  of  time  between  the  first 
and  second  drafts,  whicii  might  otherwise  have  been  unreasonable,  was 
excused  by  the  failure  of  the  defendants  to  answer  a  letter  which  the 
plaintilfs  had  addressed  to  them  in  August,  stating  that  they -were 
holders  for  value,  and  inquiring  why  the  bill  was  not  paid. 

The  revised  statutes  of  New  York  provide  "  that  an  unconditional 
promise  in  writing  to  accept  a  bill  before  it  is  drawn,  shall  be  deemed 


332 


ACCEPTANCE    OF    BILLS. 


ail  actual  acceptance  in  favor  of  any  person  to  whom  such  acceptance 
shall  have  been  shown,  and  who  on  the  faith  thereof  shall  have  received 
the  bill  for  a  valuable  consideration."  AVhether  the  fulfilment  of 
the  condition  at  or  before  the  negotiation  of  the  bill  will  bring 
an  autliority  to  draw  "  against  consignmeutiS,"  or  "if  bills  of  lading 
accompany  the  drafts,"  within  the  meaning  of  this  enactment  does 
not  appear,  but  it  is  obvious  that  if  the  promise  is  not  unconditional 
when  the  bill  is  taken,  it  cannot  be  rendered  binding  as  an  acceptance 
by  any  subsequent  act  or  event  ;  The  New  York  Bank  v.  Gihaon, 
5  Duer,  574.  A  similar  statute  has  been  passed  in  ^[issouri,  under 
which  it  has  been  held  that  the  question  whetlier  the  bill  was  taken  on 
the  faith  of  the  promise  of  acceptance,  is  one  of  fact  for  the  jury  ; 
Lalhrop  v.  Harluw,  23  Missouri,  209. 

A  man  who  draws  on  himself  is  bound  absolutely  ipao  facto,  and  the 
paj'ce  ma}-  proceed  against  him  either  as  acceptor  of  the  bill,  or  as  the 
maker  of  a  promissory  note  ;  Roach  v.  Oatler,  \  Manning  &  Ryland, 
126;  Cunninghams.  Wardivell,  3  Fairfield,  ICO.  In  like  manner,  a  draft 
drawn  b}'  an  agent  on  his  principal  for  t!ie  account  of  the  latter,  under 
an  authority  given  by  him,  is  accepted  b^'  the  very  act  of  drawing,  on 
general  principles  and  aside  from  the  peculiar  doctiine  which  we  have 
been  considering;  Hasey  v.  The  Beet  Sugar  Company,  1  Douglas, 
Michigan,  19.^  ;  Van  Reimsdyh  v.  Kane,  1  Gallison,  830  ;  9  Cranch,  I  S3. 
In  Haspy  v.  The  Beel  Sugar  6'«»)/)"??i/ the  defendants  were  accordingly 
held  liable  witliout  notice  of  dishonor,  on  a  bill  drawn  by  the  president 
of  the  corporation  on  the  treasurer.  See  Bduorgee  v.  Hooey,  5  Massa- 
chusetts, 23  ;  Mayhew  v.  Prince,  1  Id.  55.  The  principle  istlie  same 
when  a  partner  draws  on  the  firm  in  his  own  name  in  the  course  of  the 
business  of  tlie  partnersliip  ;  Dougal  v.  Coivles,  5  Day,  511;  or  under 
an  express  authority  given  by  tliem.  The  court  said  that  there  was  an 
implied  agreement  l)y  every  drawer  that  the  bill  should  be  acceiited  and 
paid  when  due.  When,  therefore,  a  partner  drew  on  the  firm  fur  the 
price  of  goods  bought  for  Llieir  use,  they  incurred  an  obligation  to  the 
payee  which  did  require  to  be  confirmed  by  acceptance.  Under  these 
circumstances  the  hand  which  is  to  accept  is  virtually  the  same  as  that 
which  draws,  and  no  further  evidence  of  assent  is  necessary.  The 
acceptance  will  consequently  be  binding  in  favor  of  a  subsequent 
holder,  whether  he  is  or  is  not  cognizant  of  the  authority  under 
which  the  bill  is  drawn,  or  in  other  words,  whether  he  takes  it  on  the 
credit  of  the  ilrawer  or  dravvee. 

The  rule  that  execution  is  not  complete  before  deliverj-,  applies  to  tlie 
making,  endorsement,  and  accei)tauce  of  bills  and  notes.  Proof  of  the 
signature  of  the  maker  or  endorser  consequently  will  not  be  sufficient 
unle.ss  it  also  appears  tliat  there  was  an  actual  or  constructive  delivery 
to  the  payee  or  endorsee.     This   is  obvious   when  the  endorsement  is 
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general ;  Marston  v.  Allen,  8  M,  &  W.  494,  503 ;  A/lamfs  v.  Jones,  12  A. 
&  E.  455  ;  Burd  v.  Hampshire,  I  M.  &  W.  365  ;  anrl  equally  true  wlien  it 
is  special  and  designates  the  endorsee  ;  RfX  v.  Lnmbton,  5  Price,  428  ; 
Bromage.  v.  Lloyd,  1  Exchequer,  32,  33.  A  deed,  and  a  fortiori  a  bill 
may  be  delivered  ■without  being  actually'  handed  over  or  transferred  ; 
Doev.  Knifjht.&'B.  &  C.  611  ;  Blight  v.  Schenck,  10  Bar,  285;  but 
signing,  sealing,  and  even  acknowledgment,  are  ceremonies  which  vvill 
not  constitute  delivery  if  the  instrument  remains  subject  to  the  con- 
trol and  disposition  of  the  grantor;  Jackson  v.  Dunlap,  \  Johnson's 
Cases,  114  ;  Jackson  v.  Phipps,  12  Johnson,  418  ;  Critchfield  v.  Critch- 
field,  12  Harris,  100. 

The  question  arose  in  Marston  v.  Allen,  on  a  traverse  of  the  aver- 
ments of  the  declaration  that  one  Hai'rop  endorsed  the  bill  to  Edward 
Marston,  and  that  Edward  Marston  endorsed  it  to  the  plaintiff.  The 
defendant  proposed  to  show  that  Uarrop  had  received  the  bill  as  an 
officer  of  the  Imperial  Bank,  and  endorsed  it  as  the  propei-ty  of  the 
bank  to  Edward  Marston,  who  was  also  in  their  employ,  and  that 
Marston  transferred  it  wrongfully  and  in  violation  of  his  trust  to  the 
l)laintitt;  who  took  it  with  notice  of  the  fraud.  This  evidence  having 
been  rejected  at  the  trial  as  not  tending  to  maintain  the  issue,  the 
court  in  banc  held  that  it  was  admissilile  under  the  pleadinrjs  and 
should  have  been  received.  It  was  said  to  be  clear  that  delivery 
was  essential  to  an  endorsement,  ond  that  a  delivery  procured  or 
vitiated  by  fraud  might  be  treated  as  a  nullity  by  the  person  to 
whom  the  wi'ong  was  done.  It  is  obvious  from  this  decision  that 
when  issue  is  joined  on  a  plea  of  "not  endorsed,"  it  must  appear 
not  only  that  the  defendant  put  iiis  name  on  the  back  of  the  instru- 
ment, but  that  it  was  delivered  in  a  wa}'  to  confer  title  on  the 
alleged  endorsee. 

It  results^from  the  same  principle  that  title  will  not  pass  even  under 
a  special  endorsement  witliout  a  delivery  to  the  endorsee  or  to  some 
one  who  takes  the  instrument  for  his  use.  Brind  v.  Hampshire,  1  M. 
&  W.  3fi5.  In  Brind  v.  Hampshire,  Usher  who  was  at  the  time 
residing  abroad,  sent  a  bill  of  exchange  to  the  defendant  Humphries, 
with  a  direction  to  hand  it  over  to  the  plaintiff,  to  whose  order  it  was 
drawn.  Humphries  wrote  to  the  plaintiff,  acknowledging  the  i-oceipt 
of  the  instrument,  and  asking  whether  it  should  be  sent  to  him  by  post. 
In  the  meantime  and  before  the  plaintiff  coidd  rei)ly.  Usher  counter- 
manded his  first  instructions,  and  directed  Humphries  to  make  a 
dilTei-ent  disposition  of  the  bill.  It  was  held  that  the  plaiutilf  had 
acquired  no  right  or  title  to  the  instrument,  and  could  not  maintain 
trover  for  it  against  Humphries.  The  latter  was  clearly  an  agent  for 
Usher  in  the  first  instance,  and  did  not  lose  that  character  by  com- 
municating what  had  occured  to  the  plaintiff.     Until  delivery  the  bill 
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reitjained  the  pi'opert}'  of  Usliec  and  might  be  disposed  of  at  [)leasuie 
by  hi  in.  ' 

It  is  also  settled  that  the  hand  which  delivers  must  be  the  same 
as  that  Avhich  endorses  or  acting  in  the  same  right.  Olascock  v. 
Smilh,  25  Alabama,  474.  A  deliver^'  after  death  consequently  will  not 
pass  the  title  to  a  note  which  the  payee  or  maker  has  endorsed  during 
his  life.  In  Glascock  v.  Smilh,  a  note  forming  part  of  tlie  assets  of  a 
partnership  was  endorsed  l>y  one  of  tlie  partners  and  delivered  after  his 
decease  by  another,  and  it  was  held  that  no  title  passed  to  the  endorsee. 
The  principle  applies  even  where  the  person  who  delivers  is  the  execu- 
tor of  the  person  who  endorsed.  Clark  v.  Sigourmj,  It  Conn.  511; 
Bromage  v.  Lloyd,  I  Exchequer,  32.  In  the  latter  case.  Pollock,  C.  B., 
said  that  tlie  note  was  endorsed  by  the  deceased  witliout  deliver}',  and 
delivered  by  the  executor  without  endorsement.  There  was  conse- 
quently' no  valid  endorsement.  Tiie  law  was  held  the  same  wa}'  in 
Clark  V.  Boyd,  2  Ohio,  56. 

While  it  may  be  shown  under  the  general  issue  or  a  special  plea  of  not 
endorsed,  that  the  instrument  was  transferred  to  an  agent  or  servant, 
under  circumstances  which  did  not  pass  tlie  title,  Marston  v.  Allen,  8 
M.  &  \V.  404  ;  Adams  v.  Jones,  12  A.  &  E.  4.55;  this  is  onh^  true  as 
between  the  original  parties,  and  such  evidence  will  not  be  admissible 
against  a  subsequent  holder  for  value  without  notice  of  the  fraud. 
Hayes  v.   Caulfield,  5  Q.  13.  81. 

It  has  been  held,  that  an  acceptance  follows  the  same  rule  as  an  en- 
dorsement, and  may  be  rescinded  hy  the  drawee  before  parting  with 
the  bill.  Uu.r  v.  Troy,  5  B.  &  Aid.  474.  In  Gox  v.  Troy,  the  plaintiff 
presented  a  liill  of  exchange  to  the  defendants,  who  asked  time  for  in- 
quiiy  and  consideration.  He  then  went  awiij-,  leaving  tlie  instrument 
in  their  hands,  and  did  not  return  for  several  days.  In  the  meantime, 
the  defendants  wrote  their  name  across  the  bill  as  acceptors,  but  sub- 
sequently erased  it  and  returned  the  instrument  to  the  plaintiff.  The 
court  sa.d,  tliat  the  defendants  were  not  bound  b}^  their  signature,  and 
might  refuse  to  pay  the  bill.  Until  what  they  did  was  comiuunicaled  to 
to  the  plaintiff,  it  could  not  prejudice  him,  or  in  any  way  vary  his  posi- 
tion. It  was  an  opinion  of  Polhier  which  Lord  Elienborough  had 
cited  with  approbation,  that  a  drawee  vho  has  put  his  name  to  the 
bill,  might  change  his  mind  before  parting  with  the  instrument,  and 
erase   the  signature. 

Thei  e  is  however  this  material  difference  between  an  acceptance  and  an 
endorsement,  that  while  the  title  of  an  endorsee  is  derived  through  the 
endorser  and  depends  solel}'  on  him,  a  man  who  presents  a  bill  for  accept- 
ance has  apresent  right  growing  out  of  tlie  antecedent  act  of  the  drawer. 
If  the  drawee  takes  the  bill  for  consideration  or  advisement,  he  becomes 
a  mere  custodian  or  bailee,  and   must  return  it  within  a  reasonable 
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time  or  when  demandecl,  on  pain  of  being  liable  as  an  acceptor  (ante). 
His  possession  is  that  of  the  party  to  whom  the  instrument  rigiitfiilly 
belongs,  and  hence  an  oral  or  written  promise  of  acceptance  commuui- 
cated  to  the  latter,  will  be  binding  without  a  transfer  or  delivery  of  tlie 
bill.  But  it  is  still  true  in  tliis,  as  in  otlier  instances,  that  until  the 
minds  of  the  parties  meet  there  can  be  no  valid  contract.  If  the  drawee 
declares  his  intention  to  accept  the  bill  to  the  payee,  he  will  be  bound 
whether  tlie  instrument  is  in  the  hands  of  the  latter  or  his  own.  But 
writing  his  name  on  tlie  bill  as  acceptor  and  erasing  it,  will  have  no 
greater  eSect  than  if  the  same  thing  were  done  in  a  letter  which  was 
not  sent. 
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LAWRASO]^  V.  MASOIn\ 
In  the  Supreme  Court  of  the  United  States. 

FEBRUARY  TERM,  1806. 

[reported,  8  CRANCH,  492-496.] 

A  letter  from  the  defendants  to  J.  M.,  saying  that  they  woidd  be  his 
security  for  ISO  barrels  of  corn,  payable  in  twdve  months,  loill 
sustain  an  action  of  assumpsit  against  the  defendants  by  any 
'person  who,  upon  the  faith  of  the  letter,  shall  have  given  credit  to 
J.  31.  for  the  corn. 

Error  to  the  Circuit  Court  of  the  District  of  Columbia. 

This  Avas  an  action  of  assumpsit,  brouglit  by  Mason  against 
Lawrason,  surviving  partner  of  tlie  firm  of  Lawrason  &  Smoot, 
upon  the  following  note : 

"Alexandria,  28th  ISTovember,  1800. 
Mr.  James  McPhcrson, 

Dear  Sir, 
We  will   become  your   security  for  one  hundred  and   thirty 
barrels  of  corn,  payable  in  twelve  months. 

(Signed)  Lawrason  &  Smooi." 
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The  declaration  contained  several  counts,  laj'ing  tlie  assimijisit 
in  dittcrent  forms,  but  the  substance  of  each  was,  that  the 
plaintiff,  relying  ou  and  placing  confidence  in  the  promise  of  the 
defendants,  and  at  their  instance  and  reci[uest,  sold  and  delivered 
the  corn  to  McPherson,  at  the  price  of  three  dollars  a  barrel,  A^^'ho, 
althougli  requested,  never  paid  the  plaintiff"  therefor,  of  which  the 
defendant  had  notice,  whereby  the  defendants  became  liable, 
and,  in  consideration  thereof,  promised  to  pay.  The  defendant 
pleaded  the  general  issue,  and  at  the  trial  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  a 
demun-er  to  evidence,  which  stated  in  substance,  tbat  tlie  defend- 
ants signed  and  delivered  the  said  note  to  Mcl'herson — that  he 
applied  to  tlie  agent  of  the  plaintitf  for  the  corn,  and  offered  three 
dollars  a  barrel,  payable  in  twelve  months — that  the  agent 
consulted  the  plaintiff,  who  agreed  that  McPherson  should  have 
the  corn  on  those  terms,  if  he  would  give  security — that  McPher- 
son then  offered  as  his  security,  Lawrason  &  Smoot.  The  agent 
agreed  to  take  them,  if  they  would  give  their  assumption  in 
writing.  In  a  few  days  afterwards,  ^IcPhersou  sent  to  the  agent 
the  said  note  of  Lawrason  &  Smoot.  Before  the  corn  was 
delivered,  the  agent  informed  the  plaintiff  what  had  passed 
between  himself  and  AlcPherson,  relative  to  the  corn,  and  also 
showed  him  the  note,  and  asked  him  whether  it  wou'd  do ;  to 
which  he  replied,  he  supposed  it  would.  But  Ihey  called  upon 
Lawrason,  and  asked  him  if  he  was  content  to  be  McPherson's 
secui'ity  for  this  corn.  He  hesitated  at  first,  but  said  he  must  be 
so,  as  he  had  promised  ;  or,  as  his  word  was  out,  Ae  would;  or 
words  to  that  effect ;  whereupon  the  plaintiff  suffered  ^IcPherson 
to  take  the  corn,  at  the  price  of  three  dollars  per  barrel,  Avhich  he 
agreed  to  give.  That  there  was  another  debt  due  to  the  plaintitf 
from  JilcPherson,  about  the  1st  of  Jannarj',  1801,  which  he  was 
unable  to  pay. 

That  about  the  1st  of  January,  1800,  ilcPherson  gave  his 
promissory  note  for  the  amount  due  for  the  corn,  payable  to 
Lawrason  &  Smoot,  with  intent  that  they  should  endorse  it,  biLt, 
upon  its  being  presented  to  Smoot,  he  refused,  saying,  that 
McPherson  had  failed  to  furnish  them  with  meal,  M-hich  he  had 
agreed  to  deliver  to  them  for  their  endorsement ;  he  therefore 
would  not  become  security ;  but  upon  being  shown  the  note  of 
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the  28th  of  Novemher,  he  acknowledged  that  it  had  been  given 
by  them. 

The  plaintiff  also  produced  the  certificate  of  discharge  of 
McPhersou,  under  the  bankrupt  law,  dated  the  15th  September, 
1802,  and  proved  by  witnesses  that  he  became  insolvent  in  the 
year  1800. 

Upon  this  demurrer  the  judgment  of  the  court  below  was  for 
the  plaintiff. 

Swann,  for  the  plaintiff  in 'error.  The  promise  in  this  case  was 
not  made  to  the  plaintiff;  and  no  action  can  be  maintained 
against  a  person  who  is  a  stranger  to  the  consideration,  and  who 
is  not  a  party  to  the  agreement,  Cro.  El.  369,  Jordon  v.  Jordon, 
Esp.  IST.  P.  105,  106.  Perhaps  an  action  might  lay  for  the  deceit, 
but  not  upon  the  assumpsit.  The  will  of  both  parties  must  con- 
cur at  the  same  moment.  If  I  make  an  offer  of  goods  at  a 
certain  price,  and  give  time  to  the  other  party  to  consider  of  it, 
and  within  the  time  the  other  party  agrees  to  the  terms,  I  am  not 
bound  fo  comply.  There  was  no  consideration,  and  consequently 
no  contract,  8  T.  K.  653,  Cook  v.  Oxley. 

Besides,  it  does  not  appear  that  the  money  was  ever  demanded 
of  McPherson ;  and,  until  he  had  refused  to  pay,  no  right  of 
action  could  accrue  against  the  defendant. 


••&" 


C.  Lee,  contra.  There  is  an  essential  difference  between 
common  contracts  and  a  letter  of  credit.  The  latter  is  a  mercantile 
instrument,  bottomed  upon  the  principle  of  good  faith.  It  is  a 
promise  to  him  who  will  give  ci-edit  to  the  third  person,  and  the 
consideration  is  the  actual  delivery  of  the  money  or  goods  to  the 
third  person,  upon  the  faith  of  the  letter  of  credit.  This  is,  there- 
fore, a  promise  to  the  plaintiff',  and  a  good  consideration  is  raised 
by  the  delivery  of  the  corn  upon  the  faith  of  the  defendant's  note 
in  writing.  All  the  forms  of  action  upon  a  letter  of  credit,  are  in 
assumpsit. 

It  is  objected  that  no  demand  was  made  on  McPherson ;  the 
answer  is,  that  he  was  known  to  both  parties  to  be  insolvent. 


Marshall,  Ch.   J.,  delivered  the   opion  of  the   court  to  the 
ing  effect : 
VOL  IL— 22 


following  effect 
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This  action  is  grounded  upon  a  note  in  writing,  wliich  was 
certainly  intended  by  the  defendants  to  give  a  credit  to  ATcPherson. 
They  are  bound  by  every  principle  of  moral  rectitude  aud  good 
faith  to  fulfil  those  expectations  which  they  thus  raised,  and 
which  induced  the  plaintiii"  to  part  with  his  property.  The 
evidence  was  clear  that  the  credit  was  given  upon  the  faith  of  the 
letter. 

Unless,  therefore,  there  is  some  plain  and  positive  rule  of  law 
against  it,  the  action  ought  to  be  supported. 

In  the  case  cited  from  Espinasse,  the  rule  is  laid  down  too 
broadly.  If  compared  with  analogous  cases,  it  will  be  found  to 
be  considerably  modified. 

Thus,  if  money  be  delivered  by  A.  to  B.  to  be  paid  over  to  C, 
although  no  promise  is  made  by  B.  to  C,  yet  C.  may  recover  the 
money  from  B.  by  an  action  otassnini'isit. 

If  it  be  said  that  in  such  a  case  the  law  raised  the  assumpsit 
from  the  facts,  and  if  the  facts  do  not  imply  an  assumpsit,  no 
action  will  lay; — it  may  be  answered,  that  in  the  present  case 
there  is  an  actual  assumpsit  to  all  the  world,  and  any  person  who 
trusts,  in  consequence  of  that  promise,  has  a  right  of  action. 

It  has  been  suggested  by  the  counsel  for  the  defendants,  that, 
although  an  action  of  assumpsit  will  not  lay,  yet  possibly  the 
plaintiff'  might  support  an  action  for  the  deceit.  But  an  action  for 
the  deceit  must  be  grounded  upon  the  breach  of  the  promise. 
And  if  an  action  will  lay  in  any  form,  the  present  seems  to  be  at 
least  as  proper  as  any  other. 

Judgment  affirmed. 


The  case  of  Lawrason  v.  Mason,  was  one  in  some  respects  of  the  first 
Impression,  and  it  had  a  corresponding  influence  on  the  subsequent 
course  of  decision.  It  showed  with  unusual  clearness,  that  a  writing 
addressed  to  one  man  may  serve  as  the  basis  of  an  executoiy  contract 
with  another  whom  it  is  designed  to  influence.  Duval  v.  Trask,  12 
Mass.  154.  This  is  not  inconsistent  with  the  rule  that  the  act  consti- 
tuting the  consideration  must  be  done  at  the  instance  of  the  defendant, 
because  a  request  may  well  be  made  through  an  intermediate  channel. 
McNaughton  v.  Complin,  9  Wisconsin,  216  ;  Bradly  v.  Cary,  8  Green- 
leaf,  234.     To  warrant  a  recovery  on  such  evidence,  it  must  however, 
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appear  not  only  that  the  writer  knew  that  the  instrument  might  be 
used  as  a  means  of  obtaining  credit  from  third  persons,  but  that  he 
intended  to  make  himself  directly  responsible  to  them.  Birckhead  v. 
Brown,  5  Hill,  634  ;  2  Denio,  SW.  A  letter  accepting  a  proposal  to 
erect  a  house  and  promising  payment  as  the  work  goes  on,  may  induce 
mechanics  and  material  men  to  trust  the  builder  to  a  greater  extent 
than  they  would  otherwise  have  done,  but  it  will  not  enable  them  to 
maintain  an  action  against  the  owner,  or  create  a  lien  on  the  propertj^ 
or  fund.  The  obligation  is  exclusively  to  the  builder,  and  the  effect  on 
third  persons  an  incidental  result  for  which  the  writer  is  not  answerable. 
When,  however,  a  promise  to  an  individual  is  intended  as  an  assurance 
to  others,  that  the  promisor  will  be  answerable  to  them,  the  engagement 
will  not  be  less  effectual  because  it  is  made  circuitously ;  Borland  v.  Mul- 
h.ollan,  10  Ohio,  N.  S.  192  ;  McNaughton  v.  Con/ding,  9  Wisconsin, 
316;  Benedict  v.  Sherrell,  Hill  &  Denio,  219;  Bradley  v.  Carey,  8 
Greenleaf,  233.  The  point  can  hardly  be  said  to  have  arisen  in  Lawraaon 
V.  Mamn,  because  the  plaintiffs  in  error  obtained  a  direct  promise  from 
Lawrason  before  suffering  MoPherson  to  take  the  corn,  but  the  Ch.  J., 
rested  the  decision  on  the  broad  ground,  that  such  a  promise  was  to  be 
regarded  as  an  "  assumpsit  to  all  the  world,''  and  anj'  one  who  acted 
on  the  faith  of  it  might  sue.  It  is  therefore  clear,  that  when  a  prom- 
ise addressed  to  one  man,  is  intended  to  induce  another  to  make 
advances  or  give  credit  in  any  other  form,  the  law  vvill  have  regard  to 
the  substantial  purpose,  and  give  a  remedj'^  to  the  party  injured  by  the 
breach.     Russell  v.  Wiggin,  2  Story,  213,  233. 

This  is  a  sound  application  of  the  canon  that  writings  shall  be  so 
interpreted  as  to  attain  the  end  which  the  parties  had  in  view.  Taken 
literally  the  contract  in  Lawrason  v.  Mason,  would  have  failed  because 
no  consideration  moved  from  the  nominal  promisee,  McPherson,  and  he 
could  in  no  event  have  recovered  against  Lawrason,  who  was  a  mere 
surety  for  him  to  the  vendor  ;  and  the  same  remark  applies  to  Bradley  v. 
Gary,  8  Greenleaf,  234  ;  and  McNaughton  v.  Conkhn,  9  Wisconsin,  216  ; 
which  were  determined  on  the  same  principle.  It  is  an  established 
rule  dating  as  far  back  as  the  origin  of  the  action  of  assumpsit,  that 
the  compensation  is  due  to  the  party  who  gives  value  on  faith  of  the 
promise,  whether  he  is  or  is  not  the  promisee  (ante,  169).  The  principal 
case  is  not  therefore  an  authority  for  the  conclusion  which  has 
sometimes  been  deduced  from  it,  that  one  who  is  a  stranger  both  to 
the  consideration  and  the  promise  may  enforce  the  contract. 

The  doctrine  that  an  "  assumpsit  to  all  the  world,"  may  confer  a  right 
of  suit  on  an  individual  who  acts  on  the  faith  of  the  assurance  which  it 
holds  forth,  applies  when  a  reward  is  offered  generally  to  the  public  for 
the  detection  of  a  criminal  or  the  recovery  of  lost  or  stolen  goods  ; 
Freeman  v.  Boston,  5  Metcalf,  66  ;  Earsen  v.  Pike,  16  Indiana,  140 
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Laiica><h:r  v.  Bahh,  i  M.  &  W.  16;  Falkirk  v.  Bakei-,  1  M.  &  S.  108; 
England  v.  Davidson,  11  Ad.  &  E.  856;   Smith  v.  ISoore,  1  C.  B,  438; 
Thatcher  v.  England,  3  Id.  254;   Gerhard  v.  Bates,  2   Ellis  &  Bl.  416, 
488 ;  and  it  is  well  settled  that  a  recovery  may  be  had  under  such 
circumstances,  on  showing  that  the  plaintiff  rendered  the  stipulated 
service  without  proof  that  he  read  the  advertisement  or  was  influenced 
by  the  hope  of  the  reward.      Williams  v.  Cadwardine,  4  B,  &  Ad.  621  ; 
Wal^dii  V.  The  Earle  of  Gharlemont,  12  Q.  B.  856  ;    Wontner  v.  Sharp, 
4  C.  B.  404  ;    Wheelton  v.  Hardisty,  8  Ellis  &  Bl.  232,  238.     There  is  in 
such  eases  a  contract  with  every  person  who  performs  the  condition  on 
which  the  defendant  agreed  to  be  bound,  and  the  law  will  presume  that 
the  inducement,  which  the  latter  held  out,  reached  his  ears  and  was  an 
incentive  to  the  course  which  he  pursued.     In  Williams  v.  Cadwer- 
dine,  the  plaintiff  was  held  entitled  to  recover,  although  the  jur3'  found 
that  he  was  actuated  by  motives  of  revenge,  and  not  by  the  liope  of 
gaining  the  promised  compensation.     All  that  is  requisite  for  a  re- 
cover}' under  such  circumstances,  is  that  there  shall  be  a  consideration 
of  benefit  on  one  side  or  of  harm  on  the  other,  which  the  promise  would 
in  the  ordinary  course  of  things  have  tended  to  induce,  and  in  Bull 
V.  Talcott,  2  Root,  115  ;  a  promise  to  pay  a  sum  certain  to  anyone  who 
would  build  a  court  house  in  the  manner  pointed  out  by  the  promisor, 
was  held  binding  in  favor  of  the  plaintiff',  on  proof  that  he  had  done 
the  work  in   the  waj'  prescribed.     In   like  manner  a  letter  without 
address  "guaranteeing  the  payment  of  any  purchases  of  bagging  and 
rope  which  Tho.s.  Barrett  may  have  occasion  for  between  this  and  the 
first  of  Deceml)er  next,  was  held  in  The  Louisville  Man.  Co.  v.   Welch, 
10  Howard,  461,  to  make  the  writer  answerable  to  the  defendants  who 
had  furnished  the  articles  in  qnestion  on  the  faith  of  the  letter,  although 
it  was  an  assumpsit  to  all  the  world,  and  did  not  take  ett'ect  as  a  con- 
tract  until   the   sale    was   made.     And   when    the   question    arose   in 
rhillipx  v.  Bateman,.l{j  East,  3o6,  on  a  promise  made  publicly  throuo-h 
a  circular,  to  be  ausweiable  to  the  inhabitants  of  Pembroke,  and  its 
vicinity,  for  the  payment  of  the  notes  of  the  Milford  Bank  to  the  extent 
of  £30,000,  the  action  failed  for  want  of  a  consideration,  and  because 
the  plaintiff  did  not  prove  that  he  was  an  inhabitant  of  Milford,  and 
might  .perhaps  have  been  sustained  but  for  these  objections.      Watson's 
Executors  v.  llcLaren,  19  Wend.  557,  566. 

It  results  from  these  decisions,  that  a  man  who  acts  in  pursuance  of 
a  general  promise  or  request,  is  as  much  entitled  to  compensation  as  if 
the  contract  was  made  specifically  with  him.  'No  good  reason  can  be 
assigned  why  a  guarantee  or  letter  of  credit,  addressed  generally  to  all 
the  world,  should  not  come  within  this  principle,  and  be  bindino-  in 
favor  of  any  one  who  trusts  the  principal.  The  aggregalio  mentium 
which  is  indispensable  to  the  validity  of  a  contract  arises  under  these 
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circumstances,  when  the  act  is  done  which  the  promisor  requires,  and 
the  obligation  is  virtually  the  same  as  if  the  request  had  been  made  to 
an  individual  instead  of  the  community  at  large  (ante,  96). 

The  question  arose  in  The  Union  Bank  v.  Gostar,  1  Sanford,  563;  3 
Comstock,  203,  on  the  following  letter  written  by  Hecksher  and  Cos- 
tar,  who  were  engaged  in  business  in  the  city  of  New  York,  and  sent 
by  them  to  Kohn,  Daron  &  Co.,  merchants  of  New  Orleans, 

"  New  York,  May  9,  1841. 
Sir  : — We  hereby  agree  to  accept  and  pay  at  maturity  any  draft  or 
drafts  on  us  at  sixty  days'  sight  issued  by  Messrs.  Kobn,  Daron  &  Co. 
of  your  city  to  the  extent  of  $25,000,  and  negotiated  through  your 
bank.  Hecksher  &  Costar." 

Below  was  a  guarantee  signed  by  John  Gr.  Costar,  which  was  the 
immediate  cause  of  action.  "  I  hereby  guarantee  the  due  acceptance 
and  payment  of  any  draft  issued  in  pursuance  of  the  above  credit." 
The  letter  of  credit  was  not  directed  or  addressed,  the  object  being  to 
enable  Kohn,  Daron  &  Co.  to  present  it  to  the  president  of  any  bank 
that  would  make  the  required  advance.  It  was  accordingly  exhibited 
to  the  City  Bank  of  New  Orleans,  which  on  the  faith  thereof  purchased  a 
draft  by  Kohn,  Daron  &  Co.  on  Hecksher  &  Costar,  whioli  was  duly  paid. 
The  letter  was  subsequently  exhibited  to  the  plaintiffs  who  bought  two 
other  drafts  on  Hecksher  and  Costar  for  $9,000  and  $4,000  respectively, 
one  of  which  was  honored,  but  when  the  second  came  to  be  presented 
acceptance  was  refused.  Suit  was  thereupon  brought  on  the  guaranty 
against  the  defendant.  It  was  said  on  his  behalf,  that  the  promise,  if 
any,  was  to  Kohn,  Daron  &  Co.,  and  the  plaintiffs  were  strangers  to 
the  contract  and  could  not  sue.  It  was  also  contended  that  the  agree- 
ment which  was  for  the  debt  of  a  third  person,  and  must  be  in  writing 
under  the  statute  of  frauds,  was  void  for  uncertainty  as  not  expressing 
the  name  of  the  person  to  whom,  or  the  consideration  on  wliich,  the 
defendant  agreed  to  be  answerable.  The  court  said  that  it  seemed  to  be 
questionable  whether  a  party  who  advanced  money  on  the  faith  of  a 
general  letter  of  credit,  could  sustain  an  action  on  it  under  the  law  as 
held  in  England.  Bussell  v.  Wiggin,  2  Story,  214;  Bank  of  Ireland  v. 
Archer,  11  M.  &  W.  385.  The  reason  given  was  that  there  was  no 
sufficient  privitj^,  and  that  the  contract  was  only  between  the  writer  of 
the  letter  and  the  person  for  whose  benefit  the  credit  was  designed. 
The  contrarj'  doctrine  prevailed  in  the  United  States.  Letters  of 
credit  were  of  two  kinds,  general  and  special.  A  special  letter  was  ad- 
dressed to  a  particular  individual  by  name  ;  it  was  confined  to  him,  and 
no  one  else  could  act  upon  it.  A  general  letter,  on  the  contrary,  was 
addressed  to  any  and  every  person,  and  therefore  gave  any  one  to 
whom  it  might  be  shown  authority  to  make  the  advance  which  it  re- 
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quired.  A  privity  of  contract  arose  when  tliis  occurred  between  liim 
and  the  writer  of  the  letter,  and  it  became  in  legal  effect  the  same  as 
if  addressed  to  him  by  name.  Bussell  v.  Wiggin,  2  Story  Rep.  214, 
12  jNIassachnsetts,  154  ;  Garnagiey.  Morrison,  2  Metcalf,  381,  12  Wend. 
393,  12  Peters,  207. 

Another  ground  taken  for  the  defence  was  that  when  the  City  Bank 
of  New  Orleans  acted  on  the  letter  of  credit,  it  ceased  to  be  general 
and  became  a  definite  and  binding  contract  with  them.  They  acquired 
a  right  of  suit  which  could  not  be  shared  or  exercised  by  any  other 
person.  The  court  were,  however,  clearly  of  opinion  that  this  argu- 
ment could  not  be  sustained.  A  general  letter  of  credit  might  contem- 
plate a  single  sale  or  advance,  or  an  open,  continuing  credit,  embracing  a 
series  of  transactions.  In  the  latter  case  the  principal  wa.s  not  nec- 
essarilj'  obliged  to  deal  with  a  single  individual,  but  might  obtain 
credit  wherever  he  could,  and  make  successive  purchases  from  different 
persons.  When  such  was  the  design,  every  one  who  acted  under  it 
would  acquire  a  distinct  and  several  right  which  he  might  enforce  by 
suit.  This  was  the  usual  course  of  business  when  letters  of  credit 
were  issued  by  commission  houses  in  New  York,  to  facilitate  the  pur- 
chase of  produce  in  the  Western  States,  or  when  country  merchants 
came  to  purchase  goods  in  the  city.  To  attain  the  end  in  view  in  such 
instances  tlie  purchaser  must  be  unfettered  by  restrictions,  and  free  to 
buy  from  time  to  time  wherever  he  could  do  so  to  the  most  advantage. 
In  the  case  before  the  court  the  letter  of  credit  obviously  did  not  con- 
template one  transaction,  but  several  drafts,  limited  in  the  aggregate 
to  $25,000.  And  although  the  address  "  Sir,'"  and  "your  bank,"  was  in 
the  singular  number,  it  was  obviouslj'  meant  to  be  understood  dis- 
tributively  as  applying  to  any  bank  or  banks  which  should  purchase 
bills  in  the  way  prescribed.  The  right  which  the  City  Bank  had  ac- 
quired under  the  contract  was,  therefore,  not  inconsistent  with  the 
existence  of  a  similar  right  in  the  plaintiffs.  The  objection  on  the 
ground  of  the  statute  of  frauds  was  equally  invalid.  That  was  definite 
which  could  be  made  so,  and  when  the  plaintiffs  acted  under  the  con- 
tract it  became  as  certain  as  if  they  had  been  named  in  the  first 
instance.  And  the  consideration  of  the  guaranty  was  sufficiently  ap- 
parent on  reading  it  in  connection  with  the  principal  obligation.  Both 
were  executed  at  the  same  time,  and  constituted,  in  effect,  one  instru- 
ment.    See  1  Smith's  Leading  Cases,  464;  2  Id.  316,  6  Am.  ed. 

It  is  well  settled  in  accordance,  with  this  decision  that  a  guaranty  or 
letter  of  credit,  pledging  the  credit  of  the  writer  generally  in  aid  of  an 
individual,  is  binding  and  may  be  enforced  bj'  every  one  who  pursues 
the  course  which  the  guarantor  requires.  2Iassey  v.  Raincr,  23  Pick. 
223;  Adams  v.  Jones,  12  Peters,  201  ;  Watson  v.  McLaren,  19  Wend. 
557,  566  ;  26  Id.  425  ;  The  Louisville  Manuf.  Go.  v.  Welch,  10  Howard, 
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564;  Duval  v.  Trask,  12  Mass.  254;  Lowry  v.  Adams,  22  Vermont, 
160;  Moore  V.  Hall,  10  Grattan,  2S4,  295;  MuNaughton  v.  Conkling, 
9  Wisconsin,  216  ;    Walton  v.  Dodson,  3  Carr  &  Payne,  162. 

A  request  to  the  community  at  laro-e  maj^  obviously  confer  a  right  to 
compensation  upon  an  individual  who  responds  in  the  way  required, 
liut  there  is  more  difficulty  where  a  promise  to  one  man  is  made  the 
foundation  of  a  demand  by  another.  The  obligation  of  a  contract  is 
insusceptible  of  being  assigned,  and  can  only  be  enforced  by  and  be- 
tween the  contracting  parties.  When,  however,  the  request  is  designed 
to  reach  a  tliird  person,  wlio  acts  accordingly,  he  and  not  the  person  to 
whom  it  is  ostensibly  addressed  will  have  the  right  to  sue.  Blurdock 
V.  Mills,  11  Metcalf,  6;  Barney  v.  Newcomb,  9  Gushing,  46;  Adams  v. 
Jones,  12  Peters,  207  ;  McNaughton  v.  Conkling,  9  Wisconsin,  216. 

In  Lawrason  v.  Mason,  a  letter  to  a  purchaser  was  held  to  make 
the  writer  answerable  to  the  vendor  as  a  guarantor  or  surety.  So  in 
Boyce  v.  Edwards,  4  Peters,  111,  a  letter,  authorizing  one  Hutchinson 
to  draw  to  the  full  amount  of  all  consignments  subsequently  made  by 
him,  was  said  to  be  evidence  of  a  contract  with  the  plaintiff,  to  whom 
the  letter  was  exhibited,  and  who  gave  value  for  the  bills  so  drawn,  on  the 
faith  of  the  assurance  which  it  contained.  Such  a  promise  is  a  circula- 
ting one,  and  when  a  third  person  acts  upon  it,  the  contract  is  by  in- 
tendment of  law  made  directly  with  him.  Bussell  v.  Wiggin,  2  Story, 
213,  237. 

Much  necessarily  depends,  in  cases  of  this  description,  on  the  terms 
in  which  the  authority  is  given.  In  McNaughton  v.  Conkling,  9  Wiscon- 
sin, 215,  a  letter  of  introduction,  asking  the  person  to  whom  it  was 
addressed,  to  assist  the  bearer  in  his  purchases,  and  adding  that  the 
writer  would  be  responsible  for  any'goods  not  exceeding  $5,000,  which 
he  might  buy,  was  said  to  be  sufficiently  broad  to  include  third  persons 
and  make  the  defendant  responsible  to  any  one  who  acted  on  the  au- 
thority which  it  gave.  When,  however,  a  similar  letter  stated  that  the 
bearer  was  solvent,  and  that  the  writer  would  endorse  for  him  to  the 
extent  of  $100,  it  was  held  that  the  instrument  was  a  mere  proposal, 
under  which  the  guarantor  was  not  answerable  without  notice  of  the 
intention  to  accept  it,  and  a  request  that  he  would  endorse.  Stock- 
bridge  V.  Shoonmacker,  45  Barb.  100;  ante,  80,  102. 

In  Lawrason  v.  Mason,  the  person  nominally  addressed  was  a  mere 
channel  of  communication  between  the  real  contracting  parties.  A 
contract  between  two  persons  may,  however,  contain  stipulations  on 
which  a  right  of  action  may  accrue  to  a  third  who  had  no  interest  in  tlie 
contract  when  originally  made.  Carnagie  v.  Morrison,  2  Metcalf,  381, 
396.  It  is,  for  instance,  not  unusual  for  two  parties  to  agree  expressly 
or  by  implication,  that  all  bills  not  exceeding  a  certain  sum,  that  may 
be  drawn  by  one  of  them  shall  be  accepted  and  paid  by  the  other. 
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Under  tliese  circumstances  the  drawer  will  be  entitled  to  damages,  as  a 
matter  of  course,  if  the  contract  is  not  fulfilled.  But  it  has  also  been 
decided  that  such  a  promise  may  be  binding  in  favor  of  a  third  person 
who  gives  value  for  the  bills,  in  reliance  on  the  assurance  which  it 
holds  forth.  Murdurk  v.  Milh,  11  Metcalf,  6;  Barnnj  v.  Newcomb, 
9  Gushing,  46 ;  Lonsdale  v.  The  Lafayette  Banl,  18  Ohio,  126. 

In  Boijce  V.  Edwards,  4  Peters,  111,  a  letter  from  a  banker  in  New 
York,  authorizing  his  correspondent  in  Augusta  to  draw  for  the  full 
value  of  all  consignments  of  cotton,  was  accordingly  held  to  be  evi- 
dence of  a  contract  with  the  plaintiff,  who  sold  cotton  to  the  drawer 
and  took  the  bills  in  payment. 

The  luiuciple  has  been  applied  in  other  instances,  and  is  now  a 
well-established  rule  in  the  United  States.  Miirdock  v.  Mills,  11  Met- 
calf, 6;  Bai-ney  v.  Newcomb,  9  Gushing,  46,  54;  iiu.s.sf// v,  Wiggin,  2 
Story,  213.  In  Eun^i-ll  v.  Wif/gin,  the  plaintiffs  agreed  in  writing  with 
Ebenezer  Breed,  to  accept  all  bills,  not  exceeding  £15,000,  that  might 
be  drawn  b}'  the  latter  within  twelve  months  ;  Breed  agreeing,  on  his 
part,  b}'  a  separate  instrument,  to  remit  sufficient  funds  to  meet 
the  bills  when  ripe.  The  former  writing  was  exhibited  to  tlie  plaintiff 
who  sold  merchandise  to  Breed,  and  took  his  drafts  on  the  defendants. 
Breed  failed  soon  afterwards,  and  the  drafts  were  dishonored  when 
presented.  The  plaintiff  thereupon  sued  to  recover  damages  for  the 
breach.  The  ground  taken  for  the  defence  was  the  want  of  privity  of 
contract  between  the  plaintiff'  and  the  defendants.  The  contract  was 
executory  between  the  defendants  and  Breed,  and  he  had  failed  to  make 
remittances  to  meet  the  bills.  Opinions  from  Sir  William  Pollett,  Sir 
Frederick  Pollock,  and  other  eminent  English  counsel,  were  pro- 
duced and  read  at  the  argument,  all  distinctly  stating  that  there  was, 
according  to  the  law  of  England,  no  engagement,  direct  or  indirect,  b3f 
the  defendants  to  the  plaintiff,  and  that  they  were  not  in  any  way 
liable  to  him. 

Story,  J.,  after  stating  the  objection,  went  on  to  saj* :  "  It  appears 
to  me  that  this  is  an  inference  not  justly  deducible  from  the  facts  ;  and 
I  know  of  no  authority  in  English  jurisprudence  which  countenances, 
far  less  any  which  establishes  it,  under  circumstances  like  the  present. 
On  the  contrary,  I  have  understood  and  always  supposed,  that,  in  the 
commercial  world,  letters  of  credit  of  this  character,  were  treated  as  in 
the  nature  of  negotiable  instruments  ;  and  that  the  party  giving  such  a 
letter  held  himself  out  to  all  persons,  who  should  advance  money  on 
bills  drawn  under  the  same,  and  upon  the  faith  thereof,  as  contractiu"- 
with  them  an  obligation  to  accept  and  pa}'  the  bills.  And  I  confess 
myself  totally  unable  to  comprehend,  how,  upon  any  other  understand- 
ing, these  instruments  could  ever  possess  any  general  circulation  and 
credit  in  the  commercial  world. 
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"No  man  is  ever  supposed  to  advance  nione}''  upon  such  a  letter  of 
credit,  upon  the  mere  credit  of  the  party,  to  whom  the  letter  is  given  ; 
and  I  venture  to  afHrm,  that  no  man  ever  took  bills  on  the  faith  of  such 
a  letter,  without  a  distinct  belief,  that  the  drawee  was  bound  to  him  to 
accept  the  bill  when  drawn,  without  any  reference  to  an}'  change  of 
circumstances,  which  might  occur  in  the  intermediate  time  between 
the  giving  of  the  letter  of  credit  and  the  drawing  of  the  bill  under  the 
same,  of  which  the  holder  advancing  the  money,  had  no  notice.  Any 
other  supposition  would  make  the  letter  of  credit  no  security  at  all, 
or  at  best,  a  mere  contingent  security,  and  the  money  would,  in  effect, 
be  advanced  mainly  upon  the  credit  of  the  drawer  of  the  bills,  which 
appears  to  me  to  be  at  war  with  the  whole  object  for  which  letters  of 
credit  are  given.  Let  me  state  one  or  two  cases  to  illustrate  the 
doctrine,  which,  it  seems  to  me,  is  applicable  to  letters  of  this  sort. 
Suppose  the  present  letter  of  credit  had  contained  an  express  clause, 
by  which  the  defendants  should  directly  promise  any  and  all  persons, 
who  should  advance  money  and  take  bills  on  the  faith  thereof,  that 
they  would  accept  and  pay  the  bills,  so  drawn  in  their  favor  ;  can  there 
be  any  doubt,  that  the  promise  would  be  available  in  favor  of  the 
persons  making  such  advances,  and  create  a  direct  privity  of  contract 
between  them  and  the  person,  who  gave  the  letter  of  credit  ?  If  there 
could  bo  no  doubt  in  such  a  case,  then  it  seems  to  me,  that  the  circum- 
stances of  the  present  case,  and  indeed,  of  all  cases  of  letters  of  credit 
of  a  similar  character,  do  naturally  and  necessarily^  embody  an  implied 
promise  to  the  same  extent,  and,  therefore,  ought  to  be  governed  by 
the  same  rule  ;  for  there  can,  in  the  intendment  of  the  law,  be  no  just 
distinction  between  cases  of  an  express  promise  and  cases  of  an  implied 
promise,,  applicable  to  transactions  of  this  sort.  Again,  suppose,  when 
the  plaintiffs  were  about  to  advance  their  money  on  their  bills,  with 
the  letter  of  credit  before  them,  a  partner,  or  authorized  agent,  of  the 
firm  of  Wiggin  &  Co.,  had  stood  bj'  and  said,  take  these  bills  on  the 
faith  of  this  letter  of  credit,  and  our  house  will  duly  accept  and  pay 
them,  and,  upon  the  faith  of  that  statement,  the  money  was  advanced 
and  the  bill  was  taken ;  could  there  be  a  doubt,  that  there  would  be  a 
privit}'  of  contract  created  directly  between  the  plaintiffs  and  the  de- 
fendants, and  they  might  compel  the  defendants  to  accept  and  pay 
the  bills,  or  indemnify  them  for  the  breach  thereof?  And  j'et,  stripped 
of  its  mere  external  form,  that  is  the  very  case  before  the  court.  The 
letter  of  credit  was  drawn  to  be  carried  abroad,  and  to  be  shown  to 
any  person  or  persons,  who  would  advance  funds  thereon  to  the  drawer, 
and  it  imported,  that,  if  any  persons,  to  whom  it  was  shown,  should 
advance  the  money  and  take  the  bills  on  the  faith  thereof,  the  defend- 
ants would  accept  and  pay  the  bills.  Their  letter  of  credit  spoke  this 
language  to  all  the  world,  as  expressively,  as  if  they  had  stood  by,  and 


346  LETTERS    OF    CREDIT. 

repeated  it  by  their  agent.  Talje  the  case  of  a  common  letter  of 
guaranty,  where  tlie  guarantor  pays,  in  general  terms,  in  a  paper 
addressed  to  A.  B.,  the  party  for  whose  benefit  it  is  given,  'I  hereby 
guaranty  to  any  person,  advancing  money  or  selling  goods,  to  A.  B., 
not  exceeding  £100,  tlie  payment  thereof,  at  the  expiration  of  the 
credit,  which  shall  be  given  therefor.'  Can  there  be  a  doubt,  that  any 
person  making  the  advances,  or  selling  the  goods,  upon  the  faith  of 
the  letter,  is  entitled  to  treat  the  paper  as  containing  a  direct  and 
immediate  promise  to  himself  to  guaranty  the  payment,  notwithstand- 
ing it  is  addressed  to  A.  B.  ?  In  the  commercial  world,  as  far  as  I 
know,  no  doubt  has  as  yet  ever  been  entertained  on  this  subject ;  and 
yet,  transactions  of  this  sort  are  of  every  day's  occurrence,  especially 
where  the  person,  by  whom  the  advance  is  to  be  made,  is  uncertain  or 
unknown.  The  case  of  Adams  v.  Jones,  12  Peters,  R.  20T,  213,  is  in 
point  to  show,  that  such  a  guaranty,  in  such  general  terms,  will  bind 
the  guarantor  in  favor  of  any  person,  who  shall  trust  the  party  upon 
the  faith  and  credit  of  the  guaranty.  There  is  no  pretence,  in  such  a 
case,  to  say,  that  there  is  not  a  sufficient  consideration  for  the  promise 
or  obligation  ;  for  the  consideration  need  not  be  immediately  for  the 
benefit  of  the  guarantor  ;  but  it  will  be  sufficient,  if  there  be  a  valuable 
consideration,  moving  from  the  guarantee  at  the  request  of  the 
guarantor,  in  favor  of  a  third  person,  for  whom  the  benefit  is  designed. 
It  is  like  the  common  case,  where  one  man,  for  a  valuable  consideration 
of  forbearance,  or  otherwise,  undertakes  to  pay  the  debt  of  another, 
the  question  is  not  of  gain  to  the  promisor,  but  of  loss,  or  detriment, 
or  delay,  on  the  part  of  the  promisee.  Lord  Mansfield's  reasoning,  in 
Pillmis  V.  Van  Ilierop,  3  Burr.  R.  1663,  treats  it  as  a  clear  case  of  a 
sufficient  consideration  ;  that  it  is  a  mercantile  transaction  ;  and  that 
the  very  nature  of  it  imports  an  undertaking  by  the  promisor,  to  the 
persons  taking  the  bills,  to  honor  them.  Lord  Mansfield  went  further 
in  that  case,  and  held,  that  the  agreement  to  accept  amounted  to  an 
actual  acceptance  in  favor  of  the  party,  upon  the  ground  that  he 
advanced  the  money,  and  drew  the  bill,  upon  the  faith  of  the  prior 
negotiations  and  promise.  Mr.  Justice  Yates,  in  the  same  case,  said, 
that  'any  damage  to  another,  or  suspension,  or  forbearance  of  a  right, 
is  a  foundation  for  an  undertaking,  and  will  make  it  binding,  although 
no  actual  benefit  accrues  to  the  party  undertaking.'  He  added  : 
'  Now,  here  the  promise  and  undertaking  of  the  defendants  did 
occasion  a  possibility  of  loss  to  the  plaintiffs.'  In  the  case  at  bar  a 
benefit  did,  in  fact,  accrue  to  Wiggin  &  Co. ;  for,  in  no  other  way, 
could  they  have  received  the  interest  and  advances  intended  to  be 
obtained  by  their  grant  of  the  letter  of  credit.  In  Pierson  v.  Dunlop, 
Cowper  R.  511,  573,  and  in  Mason  v.  Hunt,  I  Doug.  R.  297,  Lord 
Mansfield  took  notice  of  the  true  distinction  between  cases,  where  a 
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promise  enures  solely  between  the  parties,  and  where  it  enures  in  favor 
of  a  third  person  also.  '  It  has  been  truly  said,  as  a  general  rule 
(was  his  language),  that  the  mere  answer  of  a  merchant  to  the  drawer 
of  a  bill,  saying  he  will  duly  honor  it,  is  no  acceptance,  unless  accom- 
panied with  circumstances,  which  may  induce  a  third  person  to  take  the 
bill  by  endorsement.  But,  if  there  were  such  circumstances,  it  ma}'' 
amount  to  an  acceptance,  although  the  answer  be  contained  in  a  letter 
to  the  drawer.'  The  cases  of  Johnson  v.  Gollinga,  1  East,  R.  98,  and 
Clarke  v.  Cook,  4  East,  E,.  56,  do  not  in  any  manner  shake  the  pro- 
priety of  this  doctrine,  as  to  its  creating  a  privity  of  contract  between 
the  parties,  whether  it  amounts  to  an  acceptance,  or  not ;  and  Mr. 
Justice  Le  Blanc,  in  both  cases,  expressly  recognized  Lord  Mansfield's 
doctrines,  as  containing  the  true  limitations  and  distinctions,  which 
ought  to  govern  in  all  cases  of  this  sort.  In  the  case  of  Johnson  v. 
Collins,  as  well  as  in  the  case  of  Milne  v.  Priest,  4  Camp.  B.  393,  the 
promise  to  accept  had  not  been  shown  the  party  taking  the  bill,  and 
therefore,  the  bill  was  not  taken  on  the  faith  thereof.  Nor,  indeed, 
had  it  ever  been  authorized  to  be  shown  to  the  part}' ;  which  constitutes 
the  striking  difference  between  such  a  promise  and  a  letter  of  credit, 
the  letter  being,  ex  vi  termini,  designed  to  be  shown,  if  necessary,  to 
obtain  the  very  credit  advances  from  a  third  person.  Lord  Mansfield, 
indeed,  guarded  himself  on  this  very  jDoint,  and  said,  not  that  it  alvvaj's 
does  not  create  an  acceptance,  but  that  it  maj'  do  so.  Now,  if  it  would 
in  any  case  create  an  acceptance,  a  fortiori,  it  would  create  a  jjrivity 
of  contract,  founded  upon  the  promise  to  accept ;  for  the  latter  must, 
in  all  cases,  constitute  the  foundation  of  the  former.  In  none  of  these 
cases  was  the  point  presented  exactly  under  the  view,  in  which  it  now 
comes  before  this  court.  In  neither  of  them  was  there  a  letter  of  credit 
designed  to  circulate,  and  thus  to  preserve  credit  to  the  bills  which 
should  be  drawn.  And  not  one  vyord,  in  the  reasoning  of  any  of  these 
cases,  hints  at  any  suggestion,  that  a  letter  of  ci edit,  in  its  commercial 
sense,  would  not  create  such  a  privity,  if  it  was  intended  to  be  shown 
and  used  to  induce  any  third  person  to  advance  money  on  the  bills. 
If  the  question  was  entirelj'  new,  I  confess  that  I  should  not  entertain 
the  least  doubt,  that,  according  to  the  known  course  of  mercantile 
ti'ansactions  upon  letters  of  credit  of  this  sort,  the  giver  and  the 
receiver  intended  them  to  be  a  circulating  medium  of  credit  for  the 
receiver,  and  that  the  promise  to  accept,  should  be  an  obligatory  con- 
tract, with  any  and  every  person,  who  should  advance  money  on  the 
bills  on  the  faith  thereof.  The  language  of  Lord  Manslield,  in  Mason 
V.  Hunt,  I  Doug.  R.  291,  299,  is  exceedingly  strong  for  this  purpose  : 
'There  is  no  doubt,'  said  he,  'that  an  agreement  to  accept  may 
amount  to  an  acceptance  ;  and  it  may  be  couched  in  such  words  as  to 
put  a  third  person  in  a  better  condition  than  the  drawer.     If  one  man, 
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to  give  credit  to  another,  makes  an  absolute  promise  to  accept  his  bill, 
the  drawer,  or  any  other  person,  may  show  such  promise  upon  the 
exchange,  to  get  credit,  and  a  third  person  who  should  advance  his 
money  upon  it,  would  have  nothing  to  do  with  the  equitable  circum- 
stances, which  might  subsist  between  the  drawer  and  the  acceptor. 
Bnt  an  agreement  to  accept  is  still  but  an  agreement ;  and,  if  it  is  con- 
ditional, and  a  third  person  takes  the  bill,  knowing  of  the  conditions 
annexed  to  the  agreement,  he  takes  it  subject  to  such  conditions.' 
Now,  it  is  impossible  to  read  this  language,  and  not  to  feel,  that,  if  the 
case  were  one  of  credit,  designed  by  the  parties  to  be  used  upon  the 
exchange,  it  would  necessarily  create  a  privity  of  contract  between  the 
party  advancing  his  money  and  the  drawee,  binding  upon  the  latter. 
In  short,  the  contract  would  be  a  contract,  not  with  the  drawer  alone, 
but  with  any  party  who  should  advance  the  money  ou  the  faith  of  the 
letter.  I  have  seen  no  case  in  England  which  shakes,  much  less  over- 
turns this  doctrine.  And  if  there  were,  I  should  pause  a  great  while 
before  I  could  bring  my  mind  to  desert  the  clear  judgment  of  that 
great  judge.  Lord  MansBeld,  never  excelled  as  a  judge  in  the  adminis- 
tration of  commercial  jurisprudence,  upon  a  question  of  such  plain 
equity  and  justice,  in  favor  of  an3'  other  and  subsequent  adjudication 
by  other  minds.  I  consider  a  letter  of  credit,  drawn,  like  the  present, 
for  purposes  of  a  general  nature,  to  be  equivalent  in  import  and  inten- 
tion to  the  following  language  : — '  Take  this  letter  of  credit,  show  it  to 
anj'  person  whatsoever,  and  I  promise  an_v  person,  who  shall,  on  the 
faith  thereof,  advance  you  mone}'  ou  bills  drawn  within  the  scope 
thereof,  that  I  will  accept  and  pay  those  bills.'  I  confess  m^-self  unable 
to  perceive,  upon  anj'  grounds  of  the  common  law  or  of  common  sense 
and  justice,  why  such  a  circulating  promise  should  not  be  obligatory." 
In  accordance  with  these  views,  judgment  was  rendered  for  the 
plaintiff. 

It  is  well  established  under  this  decision,  that  "  where  a  party  holds 
the  written  authority  of  another  to  draw  bills  ou  him,  with  a  promise 
to  accept  them  when  so  drawn,  a  third  person  purchasing  such  bill  for 
a  valuable  consideration,  on  the  faith  of  such  written  authority,  can 
maintain  an  action  against  the  writer  in  his  own  name  for  the  breach  of 
such  promise  to  accept ;"  Murdock  v.  Milh,  11  Metcalf,  6  ;  Barney  \. 
Neii:coinh,  9  Gushing,  46,  .54;  and  a  promise  to  accept  will  be  implied 
from  a  general  and  unqualified  authority  to  draw.  When  the  contract 
is  an  indirect  one  through  the  drawer,  it  must  be  in  writing,  although 
a  direct  oral  promise  that,  if  another  will  give  value  for  a  bill,  it  shall 
be  paid,  is  binding,  and  may  be  enforced  by  the  promisee.  Toivnsley 
V.  Sumrall,  2  Peters,  110.  As  such  promises  are  not  within  the 
statute   of  frauds,  Townsley  v.   Sumrall,  .the  reason  for  this  distinc- 
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tion  is  not  apparent,  but  it  would  seem  to  have  been  established  by 
the  courts  from  motives  of  policy  and  convenience  (ante,  327). 

The  subject  was  considered  in  a  somewhat  different  aspect  in  Carna- 
gie  V.  Morrison,  2  Metcalf,  381.  The  defendants  were  bankers  in  Lon- 
don, and  their  agent,  Oliver,  wrote  the  following  letter  to  them,  and 
delivered  it  to  Bradford,  a  merchant  in  Boston. 

"  Boston,  March  4,  183T. 
Messrs.  Morrison,  Krider  &  Co.,  London. 

Mr.  Johu  Bradford,  of  this  city,  having  requested  that  a  credit  may 
be  opened  with  j'ou,  for  his  account,  iu  favor  of  D.  Carnagie  &  Co.  of 
Gottenburg  for  £3,000.  I  have  assured  them  it  would  be  accorded  by 
you  on  the  same  terms  and  conditions." 

At  the  same  time,  Oliver  took  from  Bradford  a  receipt,  by  which  the 
latter  pledged  himself  "to  cover  all  drafts  that  might  be  drawn  on  his 
account  in  accordance  with  the  letter."     Bradford  then  wrote  to  the 
plaintiffs,  to  whom   he  was  largely  indebted,  enclosing  the  letter  of 
credit.     He  failed  soon  afterwards  on  tlie  24th  of  April,  and  made  an 
assignment  for  the  benefit  of  his  creditors.     On  the  18th  of  that  month 
the  defendants  wrote  to  the  plaintiffs,  stating  that  they  could  not  under 
the  peculiar  circumstances  of  the  times  confirm  the  credit  which  their 
agent  had  allowed  to  Bradford.     The  plaintiffs,  notwithstanding,  drew 
a  bill  on  the  defendants  for  the  £3,000,  which  was  presented  for  accept- 
ance and  dishonored.     Suit  was  thereupon  instituted  by  the  plaintiffs 
for  the  breach  of  the  agreement  to  accord  a  credit.     The  argument  on 
behalf  of  the  defendants  was  that  if  there  was  a  right  of  action  it  could 
only  be  enforced  by  Bradford.     He  was  the  person  from  whom  the  con- 
sideration moved,  the  person  with  whom  the  engagement  was  made,  and 
the  only  person  beneficially  interested.     Shaw,  C.  J.,  said,  in  delivering 
the  opinion  of  the  court,  there  were  two  questions.     1st.  Whether  the 
transaction  constituted  a  contract  in  which  the  plaintiffs  liad  an  in- 
terest ;  and  next,  whether  their  interest  was  of  such  a  nature  that  they 
could  maintain  an  action.     It  had  been  alleged  that  the  immediate 
parties  to  the  contract  were  the  defendants  on  the  one  side,  and  Bradford 
on  the  other,  and  as  he  might  undeniably  recover  for  the  breach  it  could 
not  be  a  cause  of  action  to  any  other  person.     It  was  taken  for  granted 
in    this  argument  that  an  instrument  could  not  be  binding  as  between 
the  original  parties,  and  also  between  one  or  both  of  them,  and  others 
who  intervened  at  a  later  period. 

This  assumption  was  however  much  too  broad  and  unlimited,  and 
many  instances  to  the  contrary  might  be  found  in  the  oixlinary  course 
of  business.  A  bill  of  exchange  was  a  contract  with  the  paj'ce  that 
the  bill  should  be  paid  by  the  drawer ;  and  with  the  drawee  to  reim- 
burse him.     So  where  money  was  deposited  by  A.  in  the  hands  of  B. 
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for  the  use  of  C,  the  latter  might  have  an  action  on  the  implied  privity 
of  contract  growing  out  of  the  deposit;  Lily  v.  Hayes,  5  Ad.  &  E.  548. 
Hall  V.  Mardon,  IT  Massachusetts,  315  ;  but  if  he  refused  to  talce  the 
money,  B.  was  under  an  obligation  to  pay  it  hack  to  A.  In  the  case 
befoie  the  coui't,  there  was  a  contract  between  Bradford  and  the 
defendants,  in  the  fulfilment  of  which  the  plaintifis  had  a  beneficial 
interest.  This  was  enough  under  the  laws  of  Massachusetts  to  give 
the  plaintiffs  a  right  to  an  action  against  the  defendants.  But  if  the 
English  law  was  different,  as  the  opinions  read  during  the  argument 
seemed  to  indicate,  the  case  must  still  be  governed  by  the  lex  loci  con- 
fradus. 

The  principle  asserted  by  the  court  is  well  established,  but  there 
may  be  reason  to  doubt  the  soundness  of  the  application.  The  prom- 
ise was  made  to  Bradford,  not  to  the  plaintiffs ;  and  they  did  not  part 
with  value  or  change  their  position  for  the  worse  on  the  faith  of  the 
promise.  The  case  was  therefore  as  unlike  Pillans  v.  Van  Mierop,  as  it 
was  to  Mason  v.  Hunt  (ante).  Nor  were  they  entitled  to  recover  under 
the  authority  of  Laivrason  v.  Mason.  The  contract  there  was  solely 
with  the  vendor ;  and  the  letter  a  means  of  enabling  the  purchaser  to 
obtain  a  credit,  which  might  have  been  recalled  at  pleasure,  before  it  was 
acted  on  by  the  vendor.  In  Garnagie  v.  Morrison,  Bradford  was  the 
contracting  party,  and  the  plaintiffs  claimed  indirectly  through  him.  It 
seems  to  have  been  thought  by  the  Chief  Justice,  that  one  who  is  a 
stranger  both  to  the  promise  and  the  consideration  maj-  maintain  an  ac- 
tion if  he  is  interested  in  the  fulfilment  of  the  contract.  To  make  this 
proposition  applicable  the  beneficial  interest  must  be  exclusively  in  the 
plaintiff,  and  no  other  have  a  right  of  action  for  the  breach.  Blymire 
V.  Boistle,  6  Watts,  182  ;  Warren  v.  Batchelder,  15  New  Hampshire,  129  ; 
Edmunslonv.  Penny,  1  Barr,  334  (ante,  ItO).  Otherwise  the  promisor, 
might,  as  Sergeant,  J.,  clearl}'  pointed  out  in  Blymire  v.  Buistlc,  be 
compelled  to  respond  twice  in  damages  for  the  same  default.  It  is  no 
doubt  true  that  the  drawer  of  a  bill  contracts  wath  the  paj-ee,  that  the 
drawee  shall  pay,  and  with  the  drawee  to  reimburse  him  if  he  does  ;  but 
then  the  latter  obligation  does  not  take  effect  until  the  former  is  at  an 
end.  There  cannot  therefore  under  these  circumstances  be  two  judg- 
ments in  favor  of  different  persons  for  the  same  breach.  All  that  the 
case  of  Lilly  v.  Hays,  5  A.  &  E.  648,  which  was  also  relied  on,  estab- 
lishes is  that  money  may  , though  not  earmarked,  pass  like  other  chat- 
tels, by  delivering  to  a  third  person  who  receives  it  as  a  bailee  or  agent 
for  the  donee.  The  transaction  is  really  a  bailment  not  a  contract, 
and  the  alleged  promise  a  legal  fiction,  devised  in  furtherance  of  the 
design  (ante,  172).  Moreover  the  consideration  is  executed  not  exe- 
cutory, and  the  obligation  to  refund  the  money  does  not  attach  until 
the  obligation  to  pay  it  over  is  at  an  end. 
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The  rale  which  confines  the  right  of  action  on  a  contract  to  the 
parties,  is  not  merely  technical,  but  one  of  essential  reason  ;  Birkhead 
V.  Brown,  5  Hill,  634  ;  and  we  may  doubt  whether  the  departure  from 
it  in  Carnagie  v.  Morrison,  conduced  to  the  ends  of  justice.  Bradford 
became  a  bankrupt,  and  as  such  unable  to  fulfil  his  promise  to  cover 
the  bills  at  maturity.  This  might  not  have  been  a  bar  to  a  suit  in  his 
name  for  the  breach  of  the  promise  to  accept,  but  would  seemingly 
have  been  admissible  in  mitigation  of  damages  and  under  the  doctrine 
of  mutual  credit,  2  Smith's  Leading  Cases,  Sti,  6  Am.  ed.  In  holding 
that  a  third  person  was  entitled  to  enforce  the  promise,  notwithstanding 
the  failure  of  the  consideration  on  which  it  was  based,  the  court  gave  the 
form  and  effect  of  a  promissory  note  to  a  contract  having  none  of  the 
cliaracteristics  of  such  instruments  Birkhead  v.  Brown,  5  Hill,  643, 
646,  2  Denio.  315;  Johnson  v.  Gollings,  1  East,  98,  104.  A  promise 
to  accept  bills  or  of)en  a  credit  in  any  other  form,  in  consideration  of  a 
promise  to  make  consignments  or  remittances,  is  a  contract  of  mutual 
obligation,  and  the  inability  of  either  part^'  to  fulfil  his  part,  should 
discharge  the  other  in  equity  if  not  at  law.  The  insolvency  of  the 
borrower  may  consequentlj'  be  a  reason  whj^  the  lender  should  not 
make  an  advance,  which  will  manifestly  not  be  secured  or  paid  as  the 
terms  of  the  contract  require.  And  a  third  person  cannot  well  be  in  a 
better  position  than  the  parties,  unless  he  is  a  purchaser  for  a  valu- 
able consideration  and  without  notice.  In  such  cases  time  is  equiva- 
lent to  money,  and  if  the  plaintiffs  had  agreed  to  give  Bradford  time 
they  might  have  enforced  the  contract  against  the  defendants.  But  the 
mere  existence  of  an  antecedent  debt  is  not  a  consideration  for  a  prom- 
ise other  than  the  law  implies,  that  it  shall  be  paid  on  tlemand  by  the 
debtor  (ante,  204).  A  direct  engagement  to  pa3r  the  debt  of  Bradford, 
would  not  have  been  binding  without  some  new  consideration,  such  as 
forbearance  or  the  acceptance  of  the  new  promise  in  satisfaction. 
Still  less  could  the  defendants  be  bound  indirectl}'  through  a  promise  to 
him  for  which  they  received  no  consideration.  It  is  only  in  the  negoti- 
ation of  bills  and  notes  that  a  transfer  as  collateral  security,  for  a  past 
indebtedness  operates  as  a  purchase  for  value,  2  Leading  Cases  in 
Equity,  3  Am.  ed.  105  ;  Twelves  v.  Miller,  3  Wharton,  485.  The  rule 
is  peculiar  to  negotiable  instruments,  and  contrary  to  the  genend 
course  of  jurisprudence.  Petrie  v.  Clark,  11  S.  &  R.  3T7  (ante,  225). 
The  doctrine  advanced  in  Pillans  v.  Van  Mierop,  4  Burrows  (ante,  3:22), 
that  a  mercantile  or  written  contract  may  be  valid  without  a  consid- 
eration, is  now  universallj'  abandoned.  Archer  v.  The  Bank  of  Ire- 
land, 11  M.  &  W.  383,  389. 

In  Garnagie  v.  Morrison,  a  letter  from  an  agent  to  his  principals 
reciting  the  obligation  into  which  he  had  entered  on  their  behalf  with 
a  third  person,  was  held  to  be  evidence  of  a  contract  with  the  latter 
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which  his  creditors  were  entitled  to  enforce  by  suit.  It  would  be  diffi- 
cult to  carrj'  the  doctrine,  that  form  is  only  essential  as  it  affects  the 
substance,  further  than  in  this  instance.  There  is  a  point,  however, 
beyond  which  this  latitude  of  interpretation  cannot  go  consistentlj' 
with  well  established  principles.  To  treat  every  promise  in  which  others 
are  interested,  as  a  contract  with  them  that  it  shall  be  performed,  would 
enlarge  the  boundaries  of  obligation  indefinitely  and  result  in  confusion 
and  injustice.  A  contract  with  A.  obviously  ought  not  to  be  interpreted 
as  a  promise  to  B.,  unless  it  was  so  intended  by  both  the  contracting 
parties. 

In  Birckhead  v.  Broiun,  5  Hill,  634,  the  plaintiffs  were  in  business 
at  Rio  de  Janeiro,  as  co-partners  under  the  name  of  Birckhead  &  Co., 
and  the  defendants  were  co-partners  in  trade  in  the  City  of  New  York, 
under  the  name  of  Brown  Brothers  &  Co.,  and  W.  &  J.  Brown  &  Co. 
were  a  commercial  house  doing  business  in  Liverpool.  Smith  &  Town 
were  merchants  in  the  City  of  Xew  York,  and  James  Demarest  was 
their  agent  at  Rio  de  Janeiro,  where  he  purchased  and  shipped  hides 
on  their  account.  The  defendants,  at  the  request  of  Smith  &  Town, 
wrote  the  following  letter,  which,  though  addressed  to  W.  &  J.  Brown 
&  Co.,  at  Liverpool,  was  delivered  to  Smith  &  Town,  and  intended  to 
be  used  in  their  behalf  by  Demarest : 

"  Xew  York,  June  13,  1834. 
Messrs.  W.  &  J.  Brown  &  Co.,  Liverpool  : 

Gents  : — At  the  request  of  our  mutual  friends  Messrs.  Smith  &  Town, 
and  on  their  account,  we  beg  leave  to  open  a  credit  for  £10,000,  say  ten 
thousand  pounds  sterling  uncovered  at  any  one  time,  in  favor  of  Mr. 
James  Demarest,  to  be  negotiated  by  him  in  Rio  de  Janeiro  by  drafts  on 
you  at  sixty  days'  sight.  This  credit  to  expire  on  the  Slat  December, 
183.5.  You  will  of  course  keep  Messrs.  Smith  &  Town  advised  as  the 
credit  is  used,  and  they  will  attend  to  placing  you  in  funds.  We  are, 
gentlemen.  Your  ob't  serv'ts. 

Brown  Brothers  &  Co." 

This  letter  was  sent  hy  Smith  and  Town  to  Demarest,  who,  in  pur- 
suance of  it,  drew  three  bills  of  exchange  on  Messrs.  W.  and  .J.  Brown 
&  Co.  of  Liverpool,  in  favor  of  the  plaintiifs,  and  the  jurj^  luund  that 
tlie  plaintiifs  took  and  paid  for  the  bills  on  the  faith  of  tlie  letter,  which 
was  exhibited  to  them  by  Demarest.  Tlie  bills  were  negotiated  bj'  the 
plaintiffs,  and  presented  for  acceptance,  which-  was  refused  by  the 
drawees.  They  were  then  taken  up  by  the  plaintiffs,  who  brought  suit 
against  the  defendants  on  the  implied  agreement  which  was  alleged  to 
arise  in  favor  of  every  one  who  gave  value  in  accordance  with  the 
terms  of  the  credit.  The  opinion  of  the  court  was  delivered  by  Bron- 
son,  J.,  who  said  that  when  such  letter  was  addressed  to  all  persons,  it 
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was  in  effect  a  request  made  to  each  and  every  one  of  them,  and  if  any 
individual  did  what  was  desired,  that  which  was  indefinite  and  at  large 
became  definite  and  fixed.  A  contract  arose  between  him  and  the 
writer  of  the  letter,  and  it  was  thenceforth  the  same  thing  in  legal 
effect  as  though  his  name  had  been  inserted  from  the  beginning.  The 
principle  was  undeniable,  and  it  was  unnecessary  to  inquire  whether  it 
had  not  sometimes  been  applied  when  there  was  no  real  privity  of  con- 
tract. When,  however,  such  a  letter  was  addressed  to  an  individual,  he 
alone  was  entitled  to  accept  and  act  under  it,  and  no  one  else  could  by 
thrusting  himself  forward  acquire  a  right  which  the  contract  was  not 
meant  to  confer.  If  the  letter  was  used  or  exhibited  by  the  holder  as 
a  means  of  obtaining  credit,  and  third  persons  were  therebj^  induced  to 
advance  money  or  make  sales,  there  was  still  no  direct  communication 
between  them  and  the  writer,  and  no  privity  of  contract  on  which  an 
action  could  be  sustained.  Rollins  v.  Bingham,  4  Johnson,  4Y6  ;  Walsh 
V.  Bailie,  10  Id.  180.  Tlje  letter  on  which  the  suit  was  brought  was 
of  this  latter  description.  It  was  addressed  to  N.  and  J.  Brown  &  Co. 
of  Liverpool,  with  them,  and  with  them  alone  the  defendants  proposed 
to  contract,  and  if  they  had  made  advances  or  accepted  bills  on  the 
faith  of  the  letter,  the  defendants  would  clearly  have  been  liable  to 
them  for  compensation.  But  there  was  nothing  to  indicate  that  the 
defendants  were  to  be  answerable  to  third  persons,  if  Brown  &  Co.  re- 
fused to  oi^en  the  credit  or  failed  to  make  it  good.  The  only  reasonable 
conclusion  from  the  evidence  was  that  the  contract  was  limited  to  the 
parties  between  whom  it  was  in  point  of  fact  made.  The  plaintiffs  were 
not  requested  to  give  a  credit  to  Smith  &  Town  by  taking  their 
drafts  or  in  any  other  form.  They  were  consequently  mere  volunteers, 
and  could  only  sue  upon  the  contract  to  which  they  were  parties,  viz.  : 
the  bills  of  exchange.  The  case  of  Russell  v.  Wiggin  had  been  relied 
upon  as  an  authority  for  the  plaintiffs.  It  might  be  questioned  whether 
the  court  did  not  go  too  far  there,  and  in  Carnagie  v.  Morrison,  in 
holding  that  a  promise  to  one  man  conferred  a  right  of  action  on 
another.  In  both  instances  there  was,  however,  a  promise  to  accept 
and  pay  the  bills,  whereas  in  that  under  consideration  the  defendants 
did  not  enter  into  such  an  agreement  with  any  one,  and  merely  re- 
quested Brown  &  Co.  to  open  a  credit  with  an  undertaking  to  keep 
them  indemnified.  If  letters  of  credit  and  guarantees  were  viewed  as 
neo'Otiable  instruments  in  Massachusetts,  thaj  bore  no  such  character 
in  New  York  The  plaintiffs  had  failed  to  make  out  their  case,  and  the 
judo-ment  which  had  been  rendered  in  their  favor  must  be  reversed. 

It  is  not  easy  to  form  an  opinion  on  a  point  of  so  much  nicety.    If  the 

letter  to  W.  and  J.  Brown  &  Co.  was  merely  a  request  it  could  not 

operate  as  a  contract  with  persons  to  whom  it  was  not  addressed.     If, 

on  the  other  hand,  it  was  intended,  as  the  delivery  of  it  to  Smith  & 
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Town  would  seem  to  indicate,  as  an  agreement  with  tliem  tliat  Brown 
&  Co.  would  accept  bills  drawn  on  their  account  at  sixty  days  to  the 
extent  of  £10,000,  it  might  be  fairly  inferred  that  the  intention  also 
was  that  they  should  use  it  as  a  means  of  inducing  third  persons  to 
give  value  for  the  bills  when  drawn,  and  the  case  would  then  be  clearly 
within  the  principle  announced  in  Laiorason  v.  llason  and  Fai^nell  v. 
Wig  gin. 

A  similar  view  was  taken  in  Jones  v.  Garter,  8  Q.  B.  134.  The 
defendant  was  the  treasurer  of  the  "  Derby  Lottei'y,"  and  issued  tickets 
to  the  subscribers  ;  the  agreement  being  that  if  the  horse  whose  name 
appeared  on  the  ticket  won,  or  came  in  second,  the  holder  should 
receive  a  prize.  One  James  bought  a  ticket  marked  "  Joanna,"  and 
transferred  it  to  the  plaintiff  before  the  race.  Joanna  proved  to  be 
the  second  horse,  and  the  plaintiff  brought  assumpsit  for  money  had 
and  received,  on  the  ground  that  the  ticket  operated  as  an  appropria- 
tion of  so  much  of  the  fund  in  the  hands  of  the  defendant  to  his  use. 
Lord  Denman  said,  that  the  contract  was  not  with  the  plaintiff,  but 
with  the  person  from  whom  the  plaintiff  bought.  The  plaintiff'  could 
not,  therefore,  by  contracting  with  him,  acquire  a  right  as  against  the 
defendant.  There  was  no  privity  between  the  parties,  and  the  non-suit 
which  had  been  entered  at  the  trial  must  be  sustained. 

In  the  subsequent  case  of  Gerhard  v.  Bates,  2  Ellis  &  Bl.  416,  the 
declaration  alleged  that  the  defendant  was  a  promoter  and  director 
of  a  mining  company,  the  capital  of  which  was  divided  into  12,000 
shares,  and  in  that  capacitj'  guaranteed  and  promised  to  the  bearers 
of  the  same,  a  minimum  half-yearly  dividend  of  33  per  cent,  payable 
half-yearly,  and  it  was  then  averred  that  the  plaintiff,  confiding  in 
the  promise  of  the  defendants,  became  and  was  the  purchaser  of 
2,500  of  the  said  shares,  at  12s.  6d.  each,  but  the  defendant  bad  not 
paid,  or  caused  to  be  paid,  to  the  plaintiff,  the  aforesaid  dividend  of 
33  per  cent.  This  count  was  iield  bad  on  demurrer,  as  showing 
neither  privity  of  contract  nor  consideration.  The  promise  was  to 
guaranty  the  bearers,  and  not  those  who  might  thereafter  bujr  the 
stock.  iS^or  did  it  allege  that  the  plaintiff  had  bought  at  the  request 
of  the  defendants. 

It  is,  however,  generally  conceded,  that  a  liability  in  tort  has  a 
■wider  range  in  this  respect,  than  a  liability  in  contract.  Lamjridge  v. 
Levy,  2  M.  &  W.  519  ;  Tliomas  v.  Win  eh  ester,  2  Selden,  410.  If  a  letter 
is  written  with  a  fraudulent  design  of  enabling  the  bearer  to  obtain 
credit  from  third  persons,  it  will  not  be  a  defence  that  the  letter  was  not 
addressed  to  the  party  who  seeks  to  recover  for  the  fraud.  Allen  v. 
Addington  1  Wend.  10  ;  11  Id.  315  ;  Weatherford  v.  Fishback,  3 
Selden,  170;  1  Smith's  Leading  Cases,  451,  6  Am.  ed.  ;  2  Id.  11T.  A 
man  who  alleges  publicly  by  advertisement,  that  the  shares  of  an  in- 
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coi'porated  asssociation  or  body  corporate  have  a  certain  value,  -with- 
out having  any  sufficient  ground  for  the  assertion,  will  be  liable  in  an 
action  on  the  case,  to  any  one  who  is  thereby  induced  to  become  a 
purchaser  of  the  stock.  Gerhard  v.  Bates,  2  Ellis  &  Bl.  476,  489; 
Wontner  v.  Shairp,  4  C.  B.  404.  It  is  not  necessary  to  prove  that  the 
plaintiff  read  or  was  influenced  by  the  advertisement ;  this  may  be  pre- 
sumed from  his  having  pursued  the  course  it  was  intended  to  induce  ; 
Wontner  v.  Shairp;  Watson  v.  The  Earl  of  Gharlemont,  12  Q.  B.  851, 
864.  "If,"  said  Coleridge,  J.,  in  Watson  v.  The  Earl  of  Gharlemont, 
"  an  advertisement  is  put  forth  to  induce  persons  to  enter  into  a  cer- 
tain contract,  and  an  individual  does  afterwards  enter  into  such  a  con- 
tract, it  is  no  part  of  his  case  to  show  that  he  was  cognizant  of  the 
advertisement." 

Whatever  may  be  thought  on  these  points,  it  is  clear  that  where,  as 
in  the  case  of  a  guarantor  or  surety,  the  consideration  does  not  move 
to  the  promisor,  and  he  is  bound  solely  by  the  contract,  a  close  adhe- 
rence to  the  letter  is  the  only  safe  guide.  Birkhead  v.  Brown,  5 
Hall,  634.  An  authority  to  draw,  consequently,  will  not  be  binding, 
either  as  a  virtual  acceptance,  or  promise  to  accept,  unless  it  is  strictly 
pursued.  The  Michigan  State  Bank  y.  Leavenworth,  2  Williams,  209  ; 
Lfwis  V.  Kramer,  3  Maryland,  265.  A  promise  to  accept  bills  payable 
after  sight,  will  not  extend  to  bills  payable  after  date  ;  The  Ulster 
County  Bank  v.  McFarlan,  5  Hill,  432  ;  3  Denio,  553  ;  nor  will  a  letter 
authorizing  a  draft  at  sixty  days,  bind  the  writer  to  pay  a  draft  at 
ninety,  though  giving  him  a  longer  credit.  Birckhead  v.  Brown,  5  Hill, 
634  ;  2  Denio,  375.  So  if  the  authority  fails  to  specify  the  place  of 
payment,  the  bill  must  seemingly  be  made  payable  at  the  abode  or 
place  of  business  of  the  drawee,  and  he  will  not  be  liable  for  a  refusal 
to  accept  an  instrument  requiring  payment  at  a  distance,  or  within  the 
confines  of  another  State.  The  Michigan  Stale  Bank  v.  Leavenworth  ; 
Lawrence  v.  Barker,  5  Wheaton,  101  (ante,  330). 

We  may  now  turn  to  another  branch  of  the  subject.  When  a  mau 
agrees,  generally  in  writing,  to  be  answerable  for  the  payment  of  a  note 
.  or  bond,  without  saying  to  wbom,  and  delivers  the  instrument  to  a  pur- 
chaser for  value,  the  latter  acquires  a  right  which  he  may  enforce  against 
the  guarantor.  That  is  certain  which  may  be  made  so,  and  the  am- 
biguit}'  arising  from  the  failure  to  designate  the  promisee,  disappears  on 
reading  the  contract  in  connection  with  parol  evidence.  A  guaranty 
without  address,  said  Gaselee,  J.,in  Walton  v.  Dodson,  3  C.  &  P.  162,  "will 
enure  'to  the  benefit  of  him  to  whom  or  for  whose  use  it  is  delivered." 
AVhen,  however,  such  a  guaranty  is  given  by  a  third  person,  with  a 
view  of  enabling  the  holder  to  get  a  higher  price  for  the  instrument 
than  could  be  obtained  on  the  unaided  credit  of  the  maker  or  obligor, 
a  question  arises  not  unlike  that  which  we  have  been  considering.     It 


356  LETTERS    OF    CREDIT. 

may  be  said  on  the  one  hand  that  an  agreement  is  the  meeting  of  the 
two  minds,  to  malie  a  promise  valid  there  must  he  a  promisee,  and 
that  a  contract  which  is  not  binding  for  want  of  parties,  cannot  be 
made  good  by  the  subsequent  intervention  of  a  third  person.  There 
is  room,  on  the  other  hand,  for  the  argument  which  was  urged  with  so 
much  force  by  Story,  in  Russell  v.  Wiggen  (ante,  345),  that  a  man  who 
gives  a  written  promise  with  a  view  of  enabling  him  to  use  the  instrument 
as  a  means  of  obtaining  credit,  will  be  as  much  bound  to  a  third  person 
who  pai-ts  with  value  on  the  faith  of  the  writing,  as  if  he  stood  by  and 
repeated  the  assurance.     BIcDoal  v.  Yeoviaus,  8  Watts,  361,  363. 

Here,  as  on  the  cognate  question  of  a  promise  to  except  a  non-exist- 
ing bill,  the  course  of  decision  in  England  and  the  United  States 
diverged,  and  the  courts  of  this  country  arrived  at  results  which  are 
not  in  strict  conformity  to  the  rules  of  the  common  law.  The  germ 
was,  however,  planted  in  both  instances  by  an  English  judge,  and  may 
be  found  in  Fenner  v.  Meares,  2  W.  &  Bl.  1269.  The  defendant,  Meares, 
borrowed  £1,000  on  respondentia,  giving  at  the  same  time  a  written 
declaration  that  if  tlie  bond  was  assigned,  it  should  be  paid  in  full  to 
the  assignee  without  deduction  or  abatement.  The  motive  for  this 
undertaking  was  to  enable  the  obligee  to  dispose  of  the  bond  to  better 
advantage  by  precluding  a  set  off  by  Meares.  The  plaintiff  having 
taken  an  assignment  of  the  bond,  brought  assumpsit  on  the  collateral 
agreement.  It  was  held  by  a  majoritj'  of  the  court,  with  some  hesita- 
tion on  the  part  of  Blackstone,  J.,  that  the  action  was  well  couceived, 
and  founded  on  a  sufficient  consideration.  There  was  a  promise  to 
pa3'  any  person  who  might  hold  the  bond,  on  the  faith  of  which  the 
plaintiff  had  given  value.  This  decision  was  approved  in  Israel  v. 
Douglass,  1  H.  Bl.  229,  but  when  a  similar  question  arose  in  Johnson 
V.  Coll  trigs,  1  East,  10,  Lord  Kenyon  expressed  a  decided  disinclination 
to  any  doctrine  tending  to  make  chases  in  action  assignable,  and 
Lord  Ellenborough,  observed,  in  Williams  v.  Everett,  14  East,  383,  38*1, 
he  had  read  Fenner  v.  Meares  twice,  and  would  have  to  read  it  again 
before  he  assented  to  it. 

It  has  never  been  followed  on  the  very  point  in  England,  but  it  is 
now  as  well  settled  there  as  it  is  in  the  United  States,  that  an  assign- 
ment of  a  debt  ratified  by  a  promise  from  the  debtor,  will  confer  a  legal 
right;  Israel  v.  Douglass;  Walker  v.  Rostron,  9  M.  &  W.  411  ;  Griffin 
V.  Weatherby,  3  Q.  B.  L.  R.  153  ;  and  the  case  is  certainly  not  less  strong 
when  the  promise  precedes  the  assignment  and  is  relied  on  by  the  as- 
signee. In  Cross  V.  The  Trustees,  5  Hill,  an  agreement  by  and 
between  a  number  of  persons,  to  pay  the  amount  set  opposite  to  their 
names  to  such  trustees  as  they  should  thereafter  elect,  was  held  to  en- 
title the  trustees,  when  subsequently  chosen,  to  compel  the  payment  of 
the  amount  subscribed,  and  although  a  different  result  was  reached 
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under  similar  circumstances  in  Stewart  v.  Trustees,  2  Denio,  405;  1  Com- 
stock,  581  (ante,  184)  ;  it  was  for  an  alleged  want  of  consideration,  and 
not  because  the  agreement  did  not  designate  the  parties.  "  A  difficulty 
is  made,"  said  Cowen,  J.,  in  delivering  the  opinion  of  the  court  below, 
"  on  the  promisees  being  prospective  ;  and  it  is  supposed  that  though, 
if  the  trustees  had  been  named,  they  might  have  sued,  yet  no  promise 
can  be  available  in  the  names  of  the  persons  thereafter  elected.  The 
answer  is,  that  election  was  a  mere  mode  which  all  parties  agreed  upon 
for  designating  the  promisees.  I  am  dealing  with  A.,  and,  in  considera- 
tion of  goods  sold  to  me,  I  gave  him  my  stipulation  to  pay  the  price 
to  such  persons  as  he  shall  name.  He  afterwards  names  the  payee, 
who  adopts  his  act  and  claims  the  money.  That  makes  a  perfect  and 
binding  contract  between  me  and  the  person  so  designated  (  Watson's 
Ex'rs  v.  McLaren,  19  Wend.  55T,  565,  566)."  It  is  by  virtue  of 
this  principle  that  a  right  of  action  may  accrue  to  an  individual  under 
an  assumpsit  to  all  the  world,  or  an  advertisement  offering  a  reward  to 
the  public  (ante,  338,  340). 

A  recovery  may  accordingly  be  had  upon  a  guaranty  in  which  the 
plaintiff  is  not  named  or  designated,  and  which  was  not  delivered  to 
him  or  specifically  for  his  use,  by  the  guarantor.  WatsoiVs  Ex'rs  v. 
McLaren,  19  Wend.  557  ;  26  Id.  425  ;  Nevins  v.  The  State  Bank,  10 
Michigan,  547. 

The  judgment  of  Mr.  Justice  Story,  in  Russell  v.  Wiggin,  is  dis- 
tinguished for  breadth  and  cogency  of  argument,  and  it  was  followed 
by  the  English  courts  in  the  recent  case  of  In  re  Agra  and  Master- 
man's  Bank,  2  Law  R.  Chancery  Appeal  Cases,  391,  which  was  a  bill 
in  equity,  filed  under  the  following  circumstances.  On  the  31st  of 
October,  1865,  the  Agra  and  Masterman's  Bank  gave  Dickson,  Tat- 
ham  &  Co.,  the  following  letter  of  credit  : 

"  You  are  hereby  authorized  to  draw  upon  this  bank,  at  six  months' 
sight,  to  the  extent  of  £15,000  sterling,  and  such  drafts  I  undertake 
duly  to  honor  on  presentation.  This  credit  will  remain  in  force  for 
twelve  months  from  this  date,  and  parties  negotiating  bills  under  it  are 
requested  to  endorse'  particulars  on  the  back  hereof  The  bills  must 
specify  that  they  are  drawn  under  credit,  No.  394,  of  the  31st  of  Octo- 
ber, 1865." 

In  May,  1866,  Dickson,  Tatham  &  Co.,  drew  bills  on  the  Agra  and 
Masterman's  Bank,  under  this  letter,  for  £6,000,  and  sold  thera  to  the 
agent  of  the  Asiatic  Banking  Corporation,  who  duly  endorsed  particu- 
lars on  the  letter  of  credit.  The  Agra  and  Masterman's  Bank  stopped 
payment  before  the  bills  were  presented  for  acceptance,  and  the  ques- 
tion was  whether  they  were  liable  to  the  holders  on  the  letter  of  credit. 
Sir  G.  J.  Turner,  L.  J.,  said,  the  Agra  Bank  had  held  out  an  assurance 
to  the  persons  negotiating  the  bills,  a  promise  that  they  would  pay  the 
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bills  ;  and  it  would  be  impossible,  according  to  any  view  of  the  doc- 
trines of  courts  of  equit}',  to  allow  the  bank,  after  having  sent  that 
letter  into  the  world,  addressed  to  the  persons  who  were  to  negotiate 
the  bills,  and  so  held  out  to  them  that  it  would  be  answerable  for  their 
payment,  to  say  that  because  there  was  a  debt  due  to  it  from  the  per- 
sons to  whom  it  had  given  the  letter  of  credit,  therefore  it  would  not 
pay  the  bills. 

Sir  H.  M.  Cairns  concurred  in  this  opinion.  If  it  were  necessary 
to  determine  the  question  of  the  legal  liability  of  the  Agra  and 
Masterman's  Bank,  he  would  be  of  opinion  that,  upon  the  oflFer  in 
the  letter  being  accepted  and  acted  on  by  the  Asiatic  Banking  Cor- 
poration, there  was  constituted  a  valid  and  binding  legal  contract 
against  the  Agra  and  Masterman's  Bank,  in  favor  of  the  Asiatic  Bank- 
ing Corporation.  The  cases  as  to  the  offer  of  rewards,  of  which  the 
case  of  Williams  v.  Garwardine,  4  B.  &  Ad.  621,  was  an  example,  fol- 
lowed by  the  somewhat  analogous  cases  of  Denton  v.  Great  Northern 
Railway  Company,  5  E.  &  B.  860  ;  Warlow  v.  Harrison,  1  E.  &  E.  295, 
309  ;  and  Scott  v.  Pilpiiujton,  2  B.  &  S.  11,  appeared  to  him'  to  be  a 
sufficient  authority  to  show  that  there  might  be  privitj^  of  contract  in 
such  a  case  ;  and  if  the  view  was  adopted  which  appears  to  have  been 
taken  in  the  American  courts,  that  the  holder  of  the  letter  of  credit 
was  the  agent  of  the  writer  for  the  purpose  of  entering  into  such  a  con- 
tract, the  same  result  would  be  arrived  at  by  a  different  road. 

But  assuming  the  contract  to  have  been  at  law  a  contract  with  Dick- 
son, Tatham,  &  Co.,  and  with  no  other,  it  was  clear  that  the  contract 
was  in  equity  assignable,  and  that  Dickson,  Tatham  &  Co.  must  be 
taken  to  have  assigned  (if  assignment  were  needed)  to  the  Asiatic 
Banking  Corporation,  and  to  have  been  by  the  writers  of  the  letter  in- 
tended to  assign  to  them,  the  engagement  in  the  letter  providing  for 
the  acceptance  of  the  bills.  Generally  speaking,  a  chose  in  action,  as- 
signable only  in  equity,  must  be  assigned  subject  to  the  equities  exist- 
ing between  the  original  parties  to  the  contract ;  but  this  was  a  rule 
which  must  j-ield  when  it  appeared  from  the  nature  or  terms  of  the 
contract  that  it  must  have  been  intended  to  be  assignable  free  from  and 
unaffected  bj^  such  equities. 

The  essence  of  the  letter  was,  as  it  seemed  to  him,  that  the  person 
taking  bills  on  the  faith  of  it,  was  to  have  the  absolute  benefit  of  the 
undertaking  in  the  letter,  and  to  have  it  in  order  to  obtain  the  accept- 
ance of  the  bills  which  were  negotiable  instruments,  payable  according 
to  their  tenor,  and  without  reference  to  any  collateral  or  cross  claims. 
Unless  this  was  done,  the  letter  was  useless  ;  Dickson,  Tatham  &  Co. 
would  obtain  no  benefit  from  it ;  the  takers  of  the  bills  could  obtain 
no  protection  under  it.  In  this  view  of  the  case,  the  Asiatic  Banking 
Corporation  were  assignees  of  the  contract'  with  Dickson,  Tatham  & 
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Co.,  free  from  any  equities  between  Dickson,  Tatham  &  Co.  and  the 
Agra  and  Masterman's  Bank. 

In  Watson's  Executors  v.  McLaren,  a  note  was  made  pa_yable  to  the 
order  of  the  defendant  below,  Watson,  and  one  Tuttle,  and  endorsed 
generally  by  them.  Watson  then  wrote  a  guaranty  in  the  most 
general  terms  on  a  separate  paper,  and  delivered  both  instruments  to 
Tuttle,  with  a  view  of  enabling  the  latter  to  raise  money  on  the  note 
for  tlie  use  of  the  makers.  Tuttle  obtained  a  loan  of  $200,  from 
Frye,  who  took  the  note  and  guaranty  as  security  and  subsequently 
transferred  them  to  the  plaintiff  below  McLaren.  It  was  contended 
on  behalf  of  the  defendant,  first,  that  the  guaranty  was  void  as  not 
naming  any  one  as  promisee,  and  because  it  was  not  made  with  the 
plaintiff  or  with  Frye  under  whom  he  claimed,  and  next,  that  the 
guaranty  being  on  a  separate  paper  from  the  note  was  not  negotiable, 
and  if  a  cause  of  action  accrued  under  it  to  Frye,  he  could  not  transfer 
it  to  the  plaintiff.  Cowen,  J.,  said,  the  guaranty  was  evidently  intended 
by  the  defendants  to  travel  with  the  promissory  note,  and  secure 
whomsoever  might  take  and  hold  it  on  the  faith  of  the  guaranty.  It 
contained  all  the  usual  requisites,  except  the  name  of  the  party  guaran- 
teed, which  could  not  be  introduced,  because  as  yet  he  was  not  known. 
Finally,  however,  Frj'e,  came  forward.  He  advanced  the  money  and 
took  the  paper.  There  was  no  difficulty  in  saj'ing  that  he  thereby 
acquired  a  right  to  enforce  the  guaranty  by  suit.  The  failure  of  the 
writing  to  express  a  name  was  immaterial,  at  least  so  far  as  Frye 
was  concerned.  It  was  the  obvious  intent  of  the  defendant  below,  to 
indemnify  any  man  of  the  whole  community,  who  should  lend  money 
on  the  credit  of  the  note  and  especially  on  the  credit  of  the  guaranty. 
Frye  did  so  with  full  notice  to  the  defendant  ;  and  the  previous 
floating  promise  then  took  shape  as  a  direct  one  to  him,  and  might  be 
declared  on  as  having  that  legal  effect.  By  executing  the  guaranty  with 
intent  that  the  makers  should  obtain  money  upon  it  from  any  quarter 
where  it  could  be  had,  the  defendant  made  them  his  agents  to  go  in 
person  or  by  Tuttle,  to  Frye  or  any  other  person  who  had  the  requi- 
site means;  and  when  Frye  in  compliance  with  their  request  made  the 
loan,  the  guaranty  became  as  binding  in  his  favor  as  if  his  name  ap- 
peared in  it,  or  it  had  been  delivered  in  the  first  instance  to  him. 

The  court  were,  however,  as  clearly  of  opinion,  that  such  contracts 
were  not  negotiable.  When  Frj^e  gave  value  on  the  faith  of  the 
o-uaranty,  the  right  of  action  became  fixed  in  him,  and  did  not  pass 
when  the  note  was  subsequently  transferred  to  the  plaintiff.  The 
latter  acquired  an  equitable  interest,  which  he  might  enforce  by  a  suit 
in  the  name  of  Frye.  If  the  guaranty  had  been  written  on  the  note  it 
mio'ht  have  operated  as  a  qualified  endorsement  waiving  demand  and 
notice,  but  it  was  well  settled  that  to  render  an  endorsement  valid,  it 
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must  be  on  the  instrument  itself,  or  on  a  paper  annexed  to  it,  and 
known  as  an  allonge.  A  separate  guaranty  of  a  negotiable  note  or 
bill,  could  not  therefore  like  an  acceptance  or  endorsement  run  with 
the  principal  obligation,  but  must  end  where  it  begun  (ante,  229). 

This  view  was  affirmed  by  the  Court  of  Errors,  and  is  in  accordance 
with  the  general  current  of  decision,  which  establishes  that  a  guaranty 
will  not  pass  to  a  subseqent  holder  of  the  instrument  guaranteed,  even 
when  the  latter  is  negotiable,  unless  the  guarantee  is  written  on  and 
forms  part  of  the  instrument  itself;  lIcBoal  v.  Teomans,  8  Watts, 
361,  363;  Beckleyy.  Ecker,  3  Barr,  392  ;  Ten  Eijc.k  v.  Brown,  4  Chand- 
ler, 151  ;  Gallagher  v.  White,  31  Barb.  92.  In  McDoal  v.  Yeomans, 
Gibson,  C.  J.,  said,  that  it  might  at  first  appear  that  the  law  would  inter- 
pret a  general  guaranty  of  a  note  payable  to  bearer,  as  a  several  promise, 
to  each  successive  holder,  who  gave  value  for  the  instrument  in  reliance 
on  the  guaranty.  The  answer  to  this  argument  was  that  collateral 
contracts  of  this  nature  are  not  exempted  by  the  law  merchant  or  the 
statute  of  Anne,  from  the  general  rule  which  forbids  the  assignment 
of  a  chose  in  action.  This  was  equally  true  whether  the  guarant3r  was 
written  on  a  separate  paper  or  endorsed  on  the  note.  It  had  been 
contended  that  the  plaintiff  should,  until  the  contrai-y  apjieared,  be 
presumed  to  be  the  first  taker  in  whom  the  right  to  enforce  the  guaranty 
vested.  This  presumption  could  not,  however,  be  indulged  without 
proof  in  favor  of  one  whose  duty  it  was  to  make  out  his  case. 

This  decision  is  contradicted  on  the  latter  point  by  Nevins  v.  The 
State  Bank,  10  Michigan,  547,  where  the  plaintiff  was  held  to  be  entitled 
to  a  verdict  on  producing  the  guarantj'  and  note,  without  showing  that 
they  came  direct  to  his  hand  from  those  of  the  maker  or  guarantor. 
The  opinion  expressed  on  the  former  point,  that  a  guaranty  will  not 
operate  as  an  endorsement,  even  when  written  on  the  note,  would  seem 
to  be  true  only  where  the  guarantj^  is  as  it  was  in  McDoal  v.  Yeomans, 
that  the  instrument  may  be  collected  by  the  use  of  due  diligence,  and 
not  that  it  shall  be  paid  when  due.  See  Watson  v.  McLaren,  19  Wend. 
55T  ;  26  Id.  425,  457.  An  endorsement  is  impliedly  a  guaranty  ;  a 
guaranty  may,  therefore,  take  effect  as  an  endorsement. 

In  The  tlichigan  State  Bank  v.  Leavenworth,  2  Williams,  209,  the 
court  held  that  the  operation  of  a  letter  of  credit  is  confined  to  the 
life  of  the  writer,  and  that  no  recovery  can  be  had  upon  it  for  goods 
sold  or  advances  made  after  his  death.  See  Gampanari  v.  Woodhurn, 
15  C.  B.  400.  The  case  was  decided  in  obedience  to  the  general  prin- 
ciple, that  a  recovery  cannot  be  had  for  an  act  done  after  the  death 
of  the  person  whose  estate  is  sought  to  be  charged,  in  pursuance  of  a 
request  or  authority  made  or  given  during  his  life.  In  Gampanari 
V.  Woodburn,  15  C.  B.  400,  the  plaintiff  alleged  that  it  was  agreed  be- 
tween him  and  the  defendant's  intestate,  that  he  should  endeavor  to 
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sell  a  certain  picture;  and  that  if  he  succeeded  the  intestate  should 
pay  him  £100;  that  he  did  so  endeavor  while  the  testator  was  alive, 
and  through  the  efforts  then  made  was  enabled  to  effect  a  sale  after 
the  testator's  death,  but  that  the  defendant  had  refused  to  pay  the 
£100.  The  count  was  held  not  to  show  a  cause  of  action.  Jervis,  C. 
J.,  said,  that  if  the  testator  had  countermanded  the  sale,  he  clearly  would 
not  have  been  liable  for  commissions,  although  the  plaintiff  might  have 
recovered  for  services  already  rendered  and  charges  and  expenses 
previously  incurred.  A  fortiori  to  the  defendant  was  not  responsible 
when  the  revocation  proceeded  from  the  act  of  God. 

The  ride  has  been  held  to  apply  even  where  the  party  is  ignorant  of 
the  death  of  the  principal,  and  proceeds  in  good  faith  under  the 
authority  given  during  his  life.  The  Michigan  State  Bank  v.  Leaven- 
worth, 2  Williams,  209,  216  (ante,  vol.  1,  notes  to  Hunt  v.  Bousmanier). 
In  The  Mivhigan  State  Bank  v.  Leavenworth ,  a  letter  of  credit  author- 
izing another  to  draw  for  a  certain  amount,  and  during  a  limited 
time,  was  accordingly  said  to  be  revoked  by  the  decease  of  the  giver, 
although  the  joerson  to  whom  and  for  whose  security  the  letter  was 
delivered  had  no  notice  of  the  death,  and  the  period  for  which  the 
credit  was  given  had  not  expired.  There  are  cases,  however,  which 
follow  the  just  and  equitable  doctrine  that  a  revocation  dates  fi-om  the 
time  when  it  is  made^  known  to  the  parties  interested.  A  man,  ob- 
viously ought  not  to  refuse  compensation  for  an  act  done  at  his  request, 
on  the  ground  of  a  change  of  purpose  which  was  not  communicated. 
This  is  generally  conceded  when  the  revocation  is  express,  and  would 
seem  to  be  equally  true  when  it  follows  as  a  conclusion  of  law  from  the 
bankruptcy,  converture,  lunacj',  or  death  of  the  principal.  Cassiday  v. 
McKenzie,  4  W.  &  S.  282  ;  Ish  v.  Crane,  8  Ohio,  K  S.  320  ;  1.3  Id.  574; 
Dick  V.  Page,  11  Missouri,  234.  "  If,"  said  Rogers,  J.,  in  Cassiday  v. 
McKenzie,  "a  man  is  the  notorious  agent  for  another  to  collect  debts, 
it  is  but  reasonable  that  debtors  should  be  protected  in  payments  to 
the  agent,  until  they  are  informed  that  the  agency  has  terminated. 
But  this,  it  is  said,  is  only  true  of  an  agency  terminated  by  express 
revocation,  and  does  not  hold,  of  an  implied  revocation  by  the  death 
of  the  principal.  It  would  puzzle  the  most  acute  man  to  give  any 
reason  why  the  payment  should  fail  when  revoked  by  death,  and  be 
good  when  expressly  revoked  by  the  party  in  his  lifetime." 

In  the  subsequent  case  of  Ish  v.  Crane,  a  sale  of  land  made  in 
ignorance  of  the  death  of  the  principal,  was  upheld  for  a  like  reason. 
The  question  arose  on  a  bill  in  equity,  filed  to  enjoin  the  heirs  of  the 
vendor  from  proceeding  at  law.  Sutliff,  C.  J.,  said,  that  "  if,  as  between 
principal  and  agent,  the  authority  ceased  with  the  life  of  the  principal, 
a  different  rule  prevailed  as  to  third  persons  who  relied  on  the  credit 
given  to  the  agent,  and  were  entitled  to  presume  that  it  had  not  been 
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withdrawn.  It  might  be  tvae  that  a  deed  or  other  act  done  in  the 
name  of  a  dead  man  was  void.  But  the  complainant  had  bought  and 
paid  for  the  land  in  the  belief  that  the  powers  of  the  agent  were  un- 
changed. He  had  an  equity  therefore  growing  out  of  his  own  acts- 
which  he  was  entitled  to  enforce  independently  of  the  deed."  It  fol- 
lows that  an  advance,  ou  the  faith  of  a  letter  of  credit  or  general 
guaranty,  after  the  death  of  the  writer,  and  before  it  is  known,  will 
confer  a  right  that  may  be  enforced  against  his  estate.  See  2  Smitli's 
Leading  Cases, .500,  6  Am.  ed. 


DISCHARGE    OF    SURETY. 

I'AIX  AGAINST  PACKARD  impleaded  with  ]\IU:S[S0X. 
Supreme  Court,  ISTew  York. 

MAY  TERM,  1810. 
[reported,  13  JOHNSON,  174-5.] 

If  an  obligee^  or  Ixolder  of  a  note,  who  is  requested  by  the  sureti/,  to 
froceeit  ivithout  delay  collect  the  money  of  the  jn-ineij^al,  loho  is 
then  solvent,  neglects  to  proceed  against  the  jwineipal  luho  after- 
loards,  becomes  insolvent,  the  surety  wdl  be  exonerated. 

In  an  a  -tioa  against  A.  and  B.  on  their  joint  note,  payable  to  C.  on 
demand,  A.  pleaded  that  he  signed  the  note  as  surety  for  B.,  and 
requested  C.  to  proceed,  immediately  to  collect  the  m.oney  of  B.,  who 
iras  then  solvent;  but  G.  neglected  to  proceed  against  B.  until  he  had 
become  insolvent,  and  had  absconded,  ivhereby  the  money,  as  against 
B.,  was  lost.  On  demurrer,  this  ivas  held  to  be  a  good  plea  in  bar 
of  the  plaintiff's  actioji  against  A. 

This  was  an  action  of  assumpsit,  on  a  promissory  note  made  by 
Paclvard  and  Munson,  in  wliieli  Packard  alone  was  arrested,  the 
other  defendant  being  returned  not  found.  The  defendant  Pack- 
ard pleaded :  1.  Non-assumpsit.  2.  That  he  signed  the  note,  which 
was  for  100  dollars,  payable  on  demand  as  surety  for  Munson; 
that  he  urged  the  plaintiif  to  proceed  immediatelj'-  in  collecting 
the  money  due  on  the  note  from  Munson,  who  was  then  solvent ; 
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and  that,  if  the  plaintiff  had  then  proceeded  immediately  to  take 
measures  to  collect  the  money  of  Munson,  he  might  have  obtained 
pa^'ment  from  him ;  but  the  plaintiff  neglected  to  proceed  against 
Munson  until  he  became  insolvent,  absconded,  and  went  away  out 
of  the  State,  whereby  the  plaintiff  was  unable  to  collect  the  money 
of  Muuson.  8.  The  third  plea  was  like  the  second,  except  that  the 
defendant  alleged  a  promise,  on  the  part  of  the  plaintiff",  that  he 
would  immediately  proceed  to  collect  the  money  of  Munson,  and 
a  breach  of  that  promise,  by  which  the  defendant  was  deceived 
and  defrauded,  and  prevented  from  obtaining  the  money  from 
Munson,  &c. 

There  was  a  demurrer  to  the  second  and  third  pleas,  and  a 
joinder  in  demurrer,  which  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  facts  set  forth  in  the  plea  are  admitted  by 
the  demurrer.  The  principles  laid  down  in  the  case  of  The  People 
V.  Janseu  (7  Johns.  Rep.  836),  will  warrant  and  support  this  plea. 
"We  there  say,  a  mere  delay  in  calling  on  the  principal  will  not 
discharge  the  surety.  The  same  principle  was  fully  and  explicitly 
laid  down  by  the  court,  in  the  case  of  Tallmadge  v.  Brush  (not 
reported).  .But  this  is  not  such  a  case.  Here  is  a  special  request, 
l\y  the  surety,  to  proceed  to  collect  the  money  from  the  principal ; 
and  an  averment  of  a  loss  of  the  money  as  against  the  principal, 
in  consequence  of  such  neglect.  The  averments  and  facts  stated 
in  the  plea  are  not  repugnant  or  contradictory  to  the  terms  of  the 
note.  The  suit  hei-e  is  by  the  payee  against  the  makers.  The 
fact  of  Packard  having  been  security  only,  is  fairly  to  be  presumed 
to  have  been  known  to  the  plaintiff.  He  was,  in  law  and  equity, 
therefore,  bound  to  use  due  diligence  against  the  principal,  in 
order  to  exonerate  the  surety.  This  he  has  not  done.  There  can 
be  no  substantial  objections  against  such  a  plea.  It  may  be  said, 
the  surety  might  have  paid  the  note  and  prosecuted  the  principal ; 
but  although  he  might  have  doneso,  he  was  not  bound  to  do  it. 
If  he  had  a  right  to  expedite  the  plaintiff  in  proceeding  against 
the  principal,  and  chose  to  rest  on  that,  he  might  do  so.  In  the 
case  of  the  Trent.  Na,v.  Co.  v.  Harley  (10  East,  34),  the  plea  was 
similar  to  the  present,  and  not  demurred  to.  The  defendant  must, 
accordingly,  have  judgment  on  the  demurrer. 

Judgment  for  the  defendant. 
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KING  AGAINST  BA.LDWIjSr  and  FOWLER. 
Case  in  Chancery,  in  New  York. 

SEPTEMBER,  1817. 

[reported,  2  Johnson's  chancery  reports,  551-5G3.] 

Mere  delay  of  the  creditor  to  call  07i  the  principal  debtor  for  -payment, 

will  not  discharge  the  surety. 
But  if  the  creditor,  by  express  agreement  with  the  principal,  varies  the 

terms  of  the  contract,  by  enlarging  the  time  of  performance,  without 

assent  of  the  surety,  the  latter  is  discharged. 
A  surety,  on  paying  the  debt,  is  entitled  to  stand  in  the  place  of  the 

creditor,  and  to  be  subrogated  to  cdl  his  rights  against  the  priyudpal. 
The  rules  for  the  relief  of  the  surety  are  the  same  at  law  as  in  equity, 

when  the  facts  are  the  same  in  both  courts.     And  where  a  surety 

who  has  been  sued  at  law,  makes  his  defence,  which  is  overruled  as 

insufficient,  he  cannot,  afterwards,  on  the  same  facts  only,  obtain 

relief  in  equity. 

The  defendant  Fowler,  being  indebted  to  tlie  defendant  Bald- 
win, on  the  10th  of  October,  1806,  in  the  sum  of  332  dollars  and 
89  cents,  he,  together  with  the  plaintiff,  as  his  security,  executed  a 
promissory  note  for  that  sum  to  Baldwin,  payable  on  demand, 
with  interest.  In  1809,  F.  obtained  his  discharge  under  the  insol- 
vent act,  and,  in  1812,  B.  brought  an  action,  on  the  note,  against 
the  plaintiff,  who  pleaded  the  general  issue,  and  gave  notice  that 
he  should  prove,  at  the  trial,  that  the  debt,  for  which  the  note 
was  given,  was  due  from  F.  to  B.,  and  that  the  plaintiff  was 
merely  surety ;  that  F.  was  solvent  and  responsible  long  after  the 
note  was  given  ;  that  the  plaintiff"  informed  B.  of  the  failing  cir- 
cumstances of  F.,  and  urged  him  to  collect  the  money  of  F.,  which 
B.  refused  to  do.  This  special  ground  of  defence  was  overruled 
by  the  judge,  before  whom  the  cause  was  tried,  and  a  verdict  was 
found  for  B.  against  the  plaintiff  K.  for  459  dollars,  on  which 
judgment  was  rendered.  The  bill  stated  that  the  plaintiff"  consen- 
ted to  be  security  for  F.  for  one  year  only  ;  and  that  B.  received 
money  from  F.  for  forbearance ;  and  that  part  of  the  sum  included 
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in  the  note  was  not  due  from  F.  to  B. ;  but  these  facts  were  denied 
by  B.  and  F.,  in  their  answers;  and  the  depositions  did  not  sub- 
stantiate the  allegations  of  the  plaintiff. 

It  was  proved  that  the  plaintiff  had  frequently  urged  B.  to  sue 
F.,  and  that  B.  said  that  he  believed  .F.  was  an  honest  man,  and 
he  would  not  trouble  him ;  that  he  would  as  soon  lose  his  debt  as 
prosecute  him  for  it. 

Burr,  for  the  plaintiff,  contended  that  there  was  evidence  of 
such  neglect  and  refusal  by  B.  to  take  any  measures  to  collect  the 
money  of  F.,  or  such  collusion  with  him  as  would  discharge  the 
plaintiff"  from  his  liability,  as  surety  of  F.  That  B.  was  bound  to 
use  diligence  to  obtain  payment  of  the  note  from  F.,  especially 
after  application  to  him  for  that  purpose  by  the  plaintiff";  and 
that  giving  time  to  the  principal  debtor  discharged  the  surety ;  as 
the  creditor  had  no  right  to  increase  the  risk  of  the  surety  with- 
out his  consent ;  He  cited  2  Bro.  C.  Eep.  579  ;  2  Vesey,  Jun.,  540, 
544 ;  Tothlll's  Rep.  280  ;  IS^elson's  Ch.  Rep.  9 ;  3  Atk.  91 ;  10 
East,  Rep.  34,  38  ;  14  Vesey,  Rep.  168,  170 ;  20  Viner,  Ab.  104 ; 
Kirby's  Rep.  897. 

D.  B.  Offden,  contra,  insisted  that  there  was  no  general  principle 
in  law  or  equity,  that  the  mere  delay  of  the  creditor  to  sue  the 
principal  debtor  would  discharge  the  surety.  The  equity  of  each 
case  must  very  much  depend  on  its  special  circumstances.  That 
the  doctrine  contended  for  by  the  plaintiff"  was  applicable  only  to 
sureties  for  the  performance  of  duties  or  trusts.  That  no  day  of 
payment  was  fixed.  The  defence  of  the  surety,  if  any  he  had, 
was  good  at  law  (The  People  v.  Jansen,  7  Johns.  Rep.  332),  and 
there  was  sufficient  evidence  of  the  facts  on  which  relief  was  now 
sought  in  this  court.  All  the  allegations  in  the  bill  were  denied 
or  disproved,  except  the  fact  that  the  plaintiff'  became  surety  for 
B. ;  and  it  was  not  competent  to  the  plaintiff  to  prove  the  contract 
different  from  the  terms  of  the  note. 

The  Chancbllok.  The  allegation  in  the  bill  that  the  note  was 
procured  by  fi'aud,  is  denied  in  the  answer,  and  not  sujDported  by 
proof.  It  is  equally  denied,  and  is  without  proof,  that  the  plain- 
tiff had  offered  payment  of  the  note.  The  plain  state  of  the  case 
is,  that  in  October,  1806,  Fowler,  with  the  plaintiff  as  his  surety, 
gave  Baldwin  a  note,  payable  on  demand,  and  that  the  note  was 
fairly  and  freely  given,  and  for  a  sum  then  actually  and  bona  fide 
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due.  The  testimony  establishes  these  facts  beyond  any  reasonable 
doubt.  This  note  was  put  in  suit  at  law  in  1812,  and  a  recovery 
had  agaiust  the  plaintifl;  though  he  had  set  up  in  his  defence  the 
same  matters  of  fact  on  which  he  now  seeks  relief  in  this  court. 

Perhaps  it  would  be  sufficient  to  rest  the  objection  to  the  plain- 
tifi"'s  claim  to  relief  here  on  the  trial  and  recovery  at  law.  He 
has  made  his  defence  to  a  recovery  on  a  note  before  a  court  of 
competent  jurisdiction,  upon  the  same  facts  that  he  now  puts  for- 
ward, and  that  defence  was  overruled  as  insufficient.  It  was 
observed  by  the  present  chief  justice,  in  delivering  the  opinion  of 
the  Supreme  Court  in  the  case  of  The  People  v.  Jansen  (7  Johns. 
Pep.  332),  that  there  was  nothing  in  the  nature  of  a  defence  by  a 
surety  to  make  it  peculiarly  a  subject  of  equity  jurisdiction  ;  and 
that  whatever  would  exonerate  the  surety  in  one  court  ought  also 
in  the  other.  The  facts  being  ascertained,  he  oliserved,  the  rule 
must  be  the  same  in  that  court  as  in  the  Coui-t  of  Chancery ;  and 
this  was,  undoubtedly,  the  opinion  of  Lord  Loughborough,  in  the 
case  to  which  the  chief  justice  refers. 

But  the  cause  has  been  investigated  and  discussed  here  upon  its 
merits,  and  I  am  willing  to  consider  it  in  that  light. 

It  is  admitted,  that  the  plaintiii'  signed  the  note  as  surety  for 
Powler,  and  the  only  ground  for  relief  is,  that  Baldwin  neglected 
and  refused  to  pi'osecute  Fowler,  though  repeatedly  jiressed  by 
the  plaintiff",  until  F.  had  become  insolvent,  and  unable  to  pay. 
Several  witnesses,  on  the  part  of  the  plaintiff',  testify,  that  Baldwin 
often  declared  that  he  would  not  sue  F.,  if  he  lost  his  debt ;  and 
that  he  had  refused  to  take  part  of  the  debt  from  the  plaintiff". 
There  are  witnesses,  on  the  other  hand,  who  declare  that  Baldwin 
made  repeated  unsuccessful  applications  to  F.  and  the  plaintiff' for 
the  money.  There  are,  likewise,  some  sayings  of  Baldwin,  as 
testified  to  by  VVm.  Brown,  from  which  an  inference  has  been 
attempted  to  be  drawn,  that  F.  paid  money  to  Baldwin  for  forbear- 
ance; but  the  testimony  is  too  loose  for  any  safe  deduction  ;  and 
the  same  observation  will  apply  to  much  of  the  tcstimouy  re- 
specting declarations  of  Baldwin.  There  is  nothing  more  dan- 
gerous than  to  impair  the  force  and  effect  of  solemn  contracts  in 
writing,  by  careless,  idle,  and  perhaps  unmeaning  conversations ; 
and  as  far  as  such  testimony  is  in  contradiction  to  the  language 
of  the  note  itself,  it  is  utterly  inadmissible. 

It  will  not  be  pretended,  that  Baldwin  was  bound  to  accept  of 
any  partial  payment  from  the  plaintiff',  even  if  any  such  was 
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oft'ered,  and  the  question  is,  whether  the  omission  to  prosecute 
Fowler,  though  requested  by  the  plaintiff  to  do  so,  was  a  discharge 
of  the  plaintiff.  This  is  certainly  not  the  common  understanding 
on  this  subject.  It  would  lead  to  a  great  deal  of  imposition  and 
fi'aud,  if  sureties  in  an  obligation  for  the  payment  of  money  could 
discharge  themselves,  merely  on  the  ground  of  the  delay  or  indul- 
gence of  the  creditor,  or  by  artfully  seizing  on  unguarded  remarks 
in  conversation  (perhaps  intentionally  draAvn  forth),  expressive  of  a 
humane  and  determined  indulgence.  I  am  persuaded  there  is  no 
rule  of  equity  which  goes  so  far.  There  are  some  notes  of  cases 
mentioned  in  Tothill  ('279,  280),  in  the  time  of  James  I.,  in  which 
it  would  seem  that  the  surety  in  an  obligation  had  been  relieved, 
where  the  bond  was  continued  for  several  years,  without  his 
privity.  But  the  note  of  the  cases  is  so  very  imperfect,  and  so  desti- 
tute of  facts  and  circumstances,  as  to  be  altogether  unfit  to  serve 
as  a  guide,  and  unworthy  to  be  cited  as  authority.  Thus,  for 
instance,  the  case  of  launders  v.  Smith  &  Churchill  is  mentioned 
as  containing  the  decision  that  "  a  surety  was  relieved  where  a 
bond  was  continued  in  use,  without  his  privity,  he  thinking  the 
sarae  to  be  paid ;"  but,  at  the  bottom  of  the  page,  we  find  the 
same  case  stated  more  at  large,  from  which  it  appears,  that  though 
the  bond  was  continued  for  several  years,  when  the  surety  sup- 
posed it  had  been  paid,  and  it  was  then  put  in  suit  against  the 
surety,  the  relief  was  only  granted  against  the  heir  of  the  principal 
debtor,  in  consequence  of  his  having  sufficient  assets.  The  case 
of  Moile  V.  Roberts  is  also  cited  by  Tothill,  for  the  position,  that 
"  the  heir  of  a  surety,  where  the  bonds  were  continued  without 
the  privity,  of  the  surety  was  relieved."  But  if  we  examine  this 
same  case,  as  reported  in  Nelson's  Ch.  Eep.  9,  according  to  Yiner 
(vol.  20,  pi.  105,  pi.  3j,  it  will  be  found,  that  the  surety  was  sued 
at  law,  on  a  bond  of  18  years'  standing  ;  and  it  appearing  that  the 
obligee  had,  some  years  before,  purchased  lands  of  the  principal 
debtor,  to  five  times  the  amount  of  the  bond,  it  was  presumed, 
from  the  antiquit)/  of  the  bond,  that  the  obligee  did  deduct  the  debt  out 
of  the  imrehase  rnonc>/,  and  on  that  ground  the  surety  was  held 
discharged,  and  the  suit  at  law  enjoined. 

This  explanation  of  two  cases  is  sufficient  to  show  what  little 
reliance  is  to  be  placed  upon  the  lose  notes  of  Tothill,  which  were 
collected  and  alphabetically  arranged  by  him,  in  the  shape  of  an 
index,  and  published  after  his  death. 

The  established  doctrine  is,  that  mere  delay  in  calling  on  the 
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principal  Avill  not  discharge  the  surety,  provided  that  delay  be 
unaccompanied  with  any  settled  or  binding  contract  for  that  pur- 
pose. The  rule  was  so  understood  by  Baron  'Wood,  on  the  trial 
of  the  case  in  10.  East,  34,  and  by  Story,  J.,  in  the  case  of  Hunt  v. 
U.  S.  (1  Gallison,  32),  and  by  the  Chief  Justice  in  the  case  of  The 
People  V.  Janscn,  already  referred  to.  So  in  the  case  of  Wright 
V.  Simpson  ((3  Vesey,  734),  Lord  Eldon  declared  that  he  never 
understood  that,  as  between  the  obligee  and  the  surety,  there  was 
an  obligation  of  active  diligence  against  the  principal.  The  surety 
was  guarantee,  and  it  is  his  business  to  see  whether  the  principal 
pays,  and  not  that  of  the  creditor.  The  decision  in  the  case  of 
The  Trent.  Navigation  v.  Harley  (10  East,  34),  was  founded  on 
the  same  doctrine,  that  the  mere  laches  of  the  obligee,  in  not 
calling  on  the  principal,  was  not  a  discharge  of  surety.  I  might 
also  refer  to  the  case  of  Peel  v.  Tatlock  (1  Bos.  and  Pull.  419)  for 
the  same  purpose.  All  the  eases  of  relief  of  surety  have  gone 
upon  the  ground  that  time  was  given  to  the  principul  by  contract, 
without  consent  of  the  surety.  The  doctrine  is,  that  the  surety  is 
bound  by  the  terms  of  his  contract ;  and  if  the  creditor,  by  agree- 
ment with  the  principal  debtor,  without  the  concurrence  of  the 
surety,  varies  these  terms,  by  enlarging  the  time  of  performance, 
the  surety  is  discharged ;  for  he  is  injured,  and  his  risk  is  in- 
creased. The  surety  is  entitled  to  pay  the  debt  when  it  becomes 
due,  or  he  may  call  upon  the  creditor,  by  the  aid  of  this  court,  to 
enforce  his  demand  against  the  principal  debtor.  On  paying  the 
debt,  he  is  entitled  to  the  creditor's  place,  by  substitution ;  and  if 
the  creditor,  by  agreement  with  the  principal  debtor,  without  the 
surety's  consent,  has  disabled  himself  from  suing  when  he  would 
otherwise  have  been  entitled  to  sue,  under  the  original  contract, 
or  has  deprived  the  surety  on  his  paying  the  debt  from  having 
immediate  recourse  to  his  principal,  the  contract  is  varied  to  his 
prejudice,  and  he  is  consequently  discharged.  This  is  the  true 
principle  to  be  extracted  from  the  cases. 

In  Skip  V.  Huey  and  other  (1  Atk.  91),  the  defendants  were 
bound  in  a  bond  to  the  plaintiff,  for  the  payment  of  money,  and 
one  of  them  was  surety  for  the  other  two.  The  obligee,  by  a  new 
agreement  with  one  of  the  debtors,  took  notes  of  different  persons, 
payable  at  future  days,  in  lieu  of  the  bond,  and  took,  also,  an 
agreement  of  the  debtor  to  make  up  the  deficiency,  and  deliver  up 
the  bond.  It  was  held  by  Lord  Llardwicke,  that  the  obligee  was 
not  entitled  to  any  relief  against  the  surety,  though  the  new 
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agreement  turned  out  to  be  illusory  and  fraudulent.     The  next  case 
I  shall  mention,  was  that  of  Xisbct  v.  Smith  (5  Bro.  678),  which 
lays  down  the  rule  of  equitj^  on  this  subject,  with  more  fulness 
and  precision.  The  bill  stated,  that  the  defendants,  after  obtaining 
judgment  against  one  Maynard,  on  a  bond  to  pay  a  debt  from  the 
plaintiff  to  the  defendant,  had,  by  agreement  stayed  the  execution  for 
three  years,  and  the  judgment  was  confessed  under  that  agreement. 
This  agreement  was  made  without  the  knowledge  of  the  plaintiff, 
who  was  considered  as  a  surety  for  Maynard,  the  principal  debtor, 
and  relief  was  granted  to  him  against  the  debt  by  a  perpetual  in- 
junction.    The  lord  chancellor  said,  that  generally  speaking,  the 
surety  might  come  into  this  court  'to  compel  the  debtor  to  pay  the 
debt,  and  the  court  would  compel  the  creditor  to  bring  his  action. 
But  as  the  creditor  had  given  credit  to  the  principal  debtor,  for 
three  years  longer  than  the  bond  imported,  at  the  expense  of  the 
surety,  and  without  his  jirivity  or  consent,  the  surety  was  dis- 
charged.    The  same  principle  Avas  I'ecognized  in  Rees  v.  Berring- 
ton  (2  Vesey,  Jun.,  540).     The  plaintiff' in  that  case  was  surety  in 
a  bond  paj^able  by  instalments  in  1789  and  1790.     In  September, 
1790,  the  money  being  all  unpaid,  the  obligee  came  to  an  arrange- 
ment with  the  jiriacipal  debtors,  and  took  notes  f<^T  the  two  in- 
stalments, payable  in  1791,  1792,  and  1793,  and  all  this  AS'as  done 
without  communication  with  the  plaintiff,  and  it  was  ruled  that 
he  was  accordingly  exonerated.     The  doctrine  there  laid  down 
was,  that  if  the  condition  of  a  bond  be  extended,  it  varied  the 
contract  and  responsibility  of  the  surety,  and  increased  his  risk. 
A  surety  does  not  become  bound  that  the  principal  shall  pay  in 
twelve  months,  when  he  was  to  pay  in  six ;  and  an  indulgence  of 
this  nature,  contrary  to  the  terifis  of  the  original  engagement,  dis- 
charges the  surety,  if  done  without   his   consent.      The  surety 
has  a  right,  on  the  day  the  debt  is  due,  to  come  into  chancery  and 
insist  on  its  being  put  in  suit ;  and  if  the  obligee  has  suspended 
that  right,  by  a  new  agreement  with  the  debtor,  he  has  disabled 
himself  to  do  that  equity  to  the  surety  which  he  had  a  right  to 
demand,  and  which  the  relation  between  the  surety  and  debtor 
required.     So,  in  Boultbee  v.  Stubbs  (18  A'esey,  20),  the  surety 
was  held  to  be  released,  because  the  obligee  agreed  with  the  prin- 
cipal debtor  to  postpone  his  remedy,  by  changing  his  immediate 
right  to  sue  into  a  right  to  call  for  certain  instalments.     Though, 
this  was  declared  to  be  done  without  prejudice  to  his  security,  yet 
it  was  held  to  be  varying  the  contract  to  the  injury  of  the  surety 
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by  depriving  him  of  his  immediate  right  to  have  the  debt  col- 
lected. The  same  special  agreement  with  the  debtor,  postponing 
the  collection  of  the  note,  existed  in  the  case  of  Deming  v.  Xorton, 
(Kirby's  Rep.  397),  and  it  was  held  to  be  a  release  of  the  surety. 

The  case  of  The  People  v.  Jansen,  to  whiclr  I  have  already 
alluded,  is  certainly  not  in  contradiction  to  these  cases.  That 
case  was  quite  ditferent  from  that  of  a  bond  to  a  private  individ- 
ual, who  is  not  bound  to  watch  over  the  conduct  of  the  principal 
debtor.  It  was  there  the  special  duty,  by  law,  of  the  supervisors 
of  the  county,  for  whose  use  the  boud  was  taken,  to  inspect  the 
conduct  and  accounts  of  the  principal,  who  was  a  loan  officer, 
and  the  surety  had  a  right  to  expect  and  rely  on  the  performance 
of  that  duty.  It  ■was  therefore  a  peculiar  case,  and  attended  with 
very  special  circumstances  and  extraordinary  laches,  equivalent  to 
an  enlargement  of  time.      ^ 

I  have  said,  that  the  surety  has  a  right,  at  any  time  after  the 
debt  is  due,  to  apply  to  this  court  to  coerce  the  creditor  to  collect 
his  debt.  All  the  cases  speak  this  language.  In  Xesbit  v.  ."^mitli. 
Lord  Thurlow  admitted,  that  the  surety  might  appl}-  to  Chancery, 
for  the  purpose  of  com}>elling  the  obhgee  to  bring  his  action,  and 
that  it  was  a  common  t  ase  -which  forced  a  surety  into  Chancery  to 
be  so  relieved.  !^o  in  Eces  v.  Berrins-ton,  Lord  Lousrhborouofh  said 
that  "  the  surety  had  a  right,  the  day  after  the  bond  is  due,  to 
come  here  and  insist  upon  its  being  put  in  suit."  It  is  said  in  (i 
Vesey,  734,  that  he  may,  on  indemnifying  the  creditor,  even 
com}ielhim  to  prove  the  debt,  under  a  commission  of  bankruptcy. 
This  safe  and  reasonable  doctrine  was  also  a  part  of  the  civil  law, 
which  allowed  a  surety  who  was  in  peril,  to  sue  for  his  indem- 
nity or  discharge.  (Dig- 17,  1,  S8,  L)  There  is  no  case,  however, 
in  the  English  law,  in  ^\•lnch  the  personal  application  of  the  surety 
to  the  creditor  was  held  to  be  compulsory  on  the  creditor,  at  the 
hazard  of  discharging  the  suretj^  But  since  the  argihneut  of  this 
cause,  I  have  met  with  a  very  recent  decision  of  the  Supreme 
Court,  in  I'ain  v.  Packard  (13  Johns.  Rep.  174:),  which  decides, 
that  if  the  holder  of  a  note  is  requested  by  the  surety  (being  one 
of  the  joint  makers),  to  proceed  without  delay,  and  collect  the 
money  of  the  principal,  who  is  solvent,  and  he  omits  to  do  it,  until 
the  principal  becomes  insolvent,  the  surety  will  be  exonerated  at 
law.  If  this  had  been  understood  to  be  the  law,  when  the  case 
now  below  me  was  in  the  Supreme  Court,  I  should  not  have  been 
obliged  to  discuss  it ;  for  the  same  plea  in  the  shape  of  a  notice, 
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imcler  the  general  issue,  was  offered  as  a  defence  to  the  action  at 
law,  and  overruled,  on  the  trial  at  the  circuit,  and  the  decision 
acquiesced  in  by  the  present  plaintiff.  With  the  utmost  deference 
for  the  judgment  of  the  Supreme  Court,  I  cannot  as  yet  find  the 
evidence,  that  a  surety  was  ever  before  held  discharged  by  such 
means.  When  the  cases  all  speak  of  the  right  of  a  surety  to 
coerce  the  creditor  to  sue,  by  means  of  an  aj)plication  to  Chancery, 
they  implied,  that  he  cannot  do  it  by  merely  calling  on  the  credi- 
tor, or  lay  any  notice  to  act,  in  pais.  The  cases  of  discharge 
are  all  founded  on  the  fact  of  a  new  agreement  between  'the 
debtor  and  creditor,  varijlng  the  contract  by  which  the  security 
originally  stood  bound.  This  was  the  great  principle  of  the  case 
of  Ludlow  v.  Siniond  (2  Caines's  Cases  in  Error,  1).  When  the 
surety  has  ample  and  well  settled  means  of  relief,  through  the 
medium  of  a  court  of  equity,  which  will  at  once  compel  the  creditor 
to  his  duty,  it  is  not  necessary,  and,  as  I  humbly  apprehend, 
not  expedient,  to  introduce  a  new  principle  of  action  between 
creditor  and  surety.  Will  it  not  open  a  litigious  inquiry  as  to  the 
certainty  and  efficiency  of  tlie  notice,  and  does  not  such  a  weapon, 
left  at  large  in  the  hands  of  a  surety,  afford  temptation  to  vexa- 
tion, imposition  and  fraud  ?  As  the  relief  was  hitherto  granted, 
there  could  be  no  injury,  misunderstanding  or  abuse.  I  feel 
embarrassed,  between  my  respect  for  that  decision,  and  my  con- 
viction that  the  previous  rule  was  different.  But  I  am  too  well 
acquainted  with  the  learning,  the  talents  and  the  liberality  of  that 
court,  not  to  know,  that  a  free  discussion  of  legal  principles  is 
perfectly  agreeable  to  their  disposition  and  character;  and  I  feel 
the  less  oppression  under  the  weight  of  tliat  authority,  as  the  point 
appears  not  to  have  been  argued  by  counsel,  or  elaborately  dis- 
cussed, and  we  have  only  a  short  note  of  the  decision.  In  one  of 
the  cases  I  have  referred  to.  Justice  Story,  of  the  Supreme  Court 
of  the  United  States,  after  examining  the  question  with  his  usual 
diligence  and  ability,  declares,  that  he  can  find  no  case,  that 
merely  delay  to  require  payment,  without  any  contract  for  that 
purpose,  has  been  held  to  vary  the  responsibility  of  the  surety, 
and  he  adopts  it  as  a  sound  principle,  that  delay,  unaccompanied 
with  fraud,  or  a  settled  agreement  with  the  principal  for  that 
purpose,  will  not  dischai'ge  him.  If  the  rule  had  been  that  delay, 
though  contrary  to  the  declared  wishes  of  the  surety,  would 
exonerate,  the  books  would  not  have  been  without  precedents,  for 
the  case  must  have  been  of  almost  daily  occurrence. 
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I  am  obliged  to  conclude,  tliat  the  plaintiff' is  not,  in  this  court, 
entitled  to  relief.  He  has  not  availed  himself  of  the  established 
means  in  his  power,  of  compelling  Baldwin  to  collect  his  debt  of 
Fowler;  and  there  is  no  proof  or  pretext,  that  Baldwin,  by  any 
agreement  with  Fowler,  enlarged  the  time  of  payment,  or  im- 
23aired  the  rights  of  the  plaintiii",  in  his  relation  as  surety.  The 
plaintiff'  might  at  any  time,  have  paid  the  debt,  which  he  admits 
he  never  offered  to  do,  or  he  might  have  compelled,  by  application 
to  this  court,  the  collection  of  the  debt  of  Fowler.  He  has  done 
neither,  and  has  no  ground  for  equitable  relief. 

I  am,  accordingly,  of  opinion,  that  the  bill  be  dismissed  with 
costs. 

Bill  dismissed. 


HEMAX  KING,  appellant,  against  DANIEL  BALDWm  axd 
EEil  ADEIAjS^CE,  executors,  akd  ELIZABETH  BALD- 
WIN", EXECUTRIX,  OE  ELISITA  BALDWEST,  deceased,  and 
CALEB  FOWLER,  respondents. 

In  the  Court  of  Errors,  New  York. 

MARCH,  isio. 

[reported,  17  JOHNSON,  384-404.J 

The  Covrt  of  Chancery  once  Imving  had  Jurisdiction,  wi/l  retain  it, 
though  the  original  ground  of  jurisdiction,  the  inability  to  n-cocer  at 
law,  no  longer  exists. 

If  there  he  a  doubt  whether  a  defence  be  available  at  law,  anil  there  is  no 
doubt  of  a  jurisdiction  of  a  court  of  equity,  and  the  defendant  at  laiv 
omits  to  make  his  defence  there,  or  if  he  sets  it  up,  and  it  is  over- 
ruled, on  the  ground,  that  it  cannot  be  made  at  law,  a  court  of  equity 
may  afford  relief,  notwithstanding  a  trial  at  law. 

As  where  a  defendant  to  a  suit  at  law,  being  surety  for  his  ccd'f end- 
ants,  set  tip,  in  his  defence,  that  the  j^laintiff',  though  urged  by  the 
surety  to  prosecute  and  collect  tlie  money  from  the  iirincipal  debtor, 
had  refused  to  do  so,  and  delayed  iintil  the  principal  became  in- 
solvent, which,  defence  was  overruled  ;  the  surety  may,  notwithstand- 
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ing^  seek  relief  in  the  Court  of  Clmncery,  on  the  same  ground  as  that 

set  up  by  him  at  law. 
Where  a  creditor  does  an  act  iirjarious  to  the  surety^  or  omits  to  do  an 

act,  when  required  hy  his  surety,  which  his  duty  towards  the  surety 

enjoins  him  to  do,  and  the  omission  is  injurious  to  the  surety,  the 

latter  is  discharged,  and  may  set  up  such  conduct  of  the  creditor  as 

a  defence  to  a  suit  against  him  at  law. 
A  surety,  lohen  the  debt  becomes  due,  may  come  into  a  court  of  equity 

to  compel  the  creditor  to  sue  for  and  collect  his  debt  of  the  principal 

dehtdr. 

[The  decree  of  the  chancellor,  in  the  case  of  King  v.  Baldwin, 
was  subsequently  brought  on  appeal  before  the  Court  of  Errors 
and  reversed.  The  state  of  the  record  was  the  same  as  in  the 
court  below ;  and  after  argument,  the  following  opinions  were 
given,  and  decree  of  reversal  made.] 

Spencer,  Ch.  J.  The  following  facts  I  consider  sufSciently 
proved  and  established.  That  the  appellant  signed  the  note  as 
surety  with  Fowler  to  Baldwin ;  that  in  1808  and  1810,  the  appel- 
lant applied  to  Baldwin,  rejaresenting  the  approaching  insolvency 
of  Fowler,  and  earnestly  urged  him  to  prosecute  Fowler  and  col- 
lect the  note ;  that  Baldwin  peremptorily  refused  to  do  so,  de- 
claring he  would  not  trouble  Fowler,  if  he  never  got  his  money. 

That,  prior  to  the  month  of  June,  1812,  Fowler  was  discharged 
from  his  debts  under  the  insolvent  act,  and  in  the  month  of  June, 
1812,  the  note  given  by  the  appellant  and  Fowler  was  put  in  suit. 

The  evidence  renders  it  reasonably  certain,  that  had  Baldwin 
prosecuted  the  note  when  he  was  required  to  do  so,  the  money 
might  have  been  collected  of  Fowler. 

The  appellant  was  alone  arrested,  and  the  cause  was  tried  at  a 
Circuit  Court,  in  November,  1812,  and  a  verdict  was  obtained 
against  the  appellant,  for  the  principal  and  interest  of  the  note, 
upon  which  a  judgment  was  entered  up,  and  an  execution  issued. 
On  the  trial,  the  appellant  offered  proof  of  the  facts  ;  that  he  gave 
the  note  as  surety,  and  that  the  plaintiff  at  law  had  been  required 
to  sue  Fowler,  which  he  had  refused  to  do ;  and  that  if  he  had 
sued  him,  as  required,  the  note  might  have  been  collected  of  him 
this  proof  was  overruled,  and  no  motion  was  subsequently  made 
for  a  new  trial. 

Two  questions  have  been  argued :  1.  Whether  the  appellant  is 
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not  precluded  from  his  rights  in  equity,  in  consequence  of  the 
]iroceedings  in  the  Supreme  Court,  and  his  acquiescence  in  the 
decision  at  law.  2.  Whether  the  facts  of  the  case,  if  the  appel- 
lant is  not  thus  precluded,  entitled  the  appellant  to  relief  in  equity. 

I  do  not  understand  the  chancellor  to  have  expressed  a  decided 
opinion,  that  the  appellant  is  concluded  from  asserting  his  rights 
in  a  court  of  equity,  from  the  fact  of  his  having  been  prevented, 
hy  a  decision  at  the  circuit,  from  going  into  his  evidence.  The 
only  remark  upon  that  point  is,  "  that,  perhaps,  it  would  be 
sufiicient  to  rest  the  objection  to  the  plaintiff's  claim  here,  on  the 
trial  and  recovery  at  law  ;"  he  proceeds  to  show,  that  the  defence 
was  equally  cognizable  at  law  and  in  equity,  but  there  is  no  ex- 
press decision  on  that  point. 

I  consider  it  an  established  principle,  that  where  a  court  of 
equity  once  had  jurisdiction,  it  will  insist  on  retaining  it,  though 
the  original  gi-ound  of  jurisdiction,  the  inability  of  the  party  to 
recover  at  law,  no  longer  exists.  (1  Madd.  Ch.  23.)  In  Atkinson 
V.  Leonard  (3  Bro.  Ch.  Rep.  218),  Lord  Thurlow  said,  "it  did  not 
follow,  because  a  court  of  law  will  give  relief,  that  this  court  loses 
the  concurrent  jurisdiction  it  had  always  had ;  and  till  the  law 
is  clear  on  the  subject,  the  court  would  not  do  justice  in  refusing 
to  entertain  the  jurisdiction."  To  the  same  effect  are  9  Ves.  4G4, 
and  7  Ves.  10.  In  Bellow  v.  Muhell  (1  Atk.  126),  Lord  Hard- 
wicke  overruled  an  objection  like  the  one  made  here:  the  plaintiff 
had  been  sued  at  law,  and  upon  the  trial,  insisted  to  have  a  sum 
of  money  allowed  him ;  and  because  it  was  not  allowed,  he  filed 
his  bill  in  equity,  and  his  lordship  entertained  the  bill,  because  it 
was  matter  of  contract  and  account,  and  because  he  considered 
the  pai'ty  justly  entitled  to  it. 

I  cannot  view  the  appellant's  bill  as  founded  on  a  matter  which 
is  res  wljudicaia.  Suppose  a  matter  of  set-off  be  offered  on  a  trial 
at  law,  and  overruled,  and  the  party  acquiesced,  would  that  have 
been  a  bar  to  a  suit  V  Certainly  not ;  for,  as  the  matter  was 
never  passed  upon  by  the  jury,  it  never  was  a  subject  of  trial:  it 
was  not  the  appellant's  fault  that  the  evidence  was  not  received, 
and  it  would  be  unjust  that  he  should  suffer.  If  it  had  been  a 
clear  case  of  a  defence  at  law,  the  objection  would  have  force ;  but 
until  the  case  of  Pain  v.  Packard,  the  princip)le  had  not  been  dis- 
tinctly settled  in  the  Supreme  Court ;  and,  beyond  all  doubt,  if 
the  appellant  was  entitled  to  relief,  the  relief  in  similar  cases,  in 
the  Eno-lish  courts,  had  been  usually  afforded  in  equity.    I  entirely 


KING    V.    BALDWIN.  375 

subscribe  to  the  opinion  of  Lord  Redesdale  (Bateman  v.  Willoe,  1 
Sch.  &  Lef.  205),  that,  on  a  bill,  in  the  nature  of  a  bill  for  a  new 
trial,  after  a  trial  at  law,  and  where  the  subject  was  passed  upon 
and  decided  on  its  merits,  though  the  decision  was  wrong,  a  court 
of  equity  will  not  give  relief.  I  go  further,  and  hold,  that  if  the 
matter  was  strictly  of  legal  jurisdiction,  and  the  nature  of  the  case 
required  the  defendant  at  law  to  make  his  defence,  as  in  the  case 
of  a  direct  payment  upon  a  bond  or  note,  in  such  cases  a  court  of 
equity  will  not  aid  the  negligence  of  the  party.  But  if  it  be 
doubtful  whether  a  court  of  law  can  take  cognizance  of  the  de- 
fence, and  there  exists  no  doubt  of  the  jurisdiction  of  a  court  of 
equity ;  and  if,  in  such  a  case,  a  defendant  at  law,  under  the  in- 
fluence of  such  doubt,  omits  to  make  his  defence,  or  if  he  bring  it  for- 
ward, and  it  be  overruled,  under  the  idea  that  it  is  not  a  defence 
at  law,  it  is  not  granting  a  new  trial  for  a  court  of  equity  to  afford 
relief,  notwithstanding  the  trial  at  law.  In  the  case  of  Bateman 
V.  Willoe,  Lord  Eedesdale  said :  "  There  may  be  cases  cognizable 
at  law,  and  also  at  equity,  and  of  which  cognizance  cannot  be 
effectually  taken  at  law,  and  therefore  equity  does  sometimes  in- 
terfere ;  as  in  cases  of  complicated  accounts,  where  the  party  has 
not  made  defence,  because  it  was  impossible  for  him  to  do  it  effec- 
tually at  law."  But  the  case  of  Eathbone  &  Eathbone  v.  Warren 
(10  Johns.  Eep.  587),  is  expressly  in  point. 

The  Supreme  Court  have,  undoubtedly,  decided  the  principal 
question  in  this  cause,  in  the  case  of  Pain  v.  Packard  (13  Johns. 
Eep.  174),  that  if  the  payee  of  a  note  is  required  by  the  surety  to 
proceed  without  delaj^,  to  collect  the  money  of  the  principal,  who 
is  then  solvent ;  and  if  the  payee  neglects  to  proceed  against  the 
principal  until  he  becomes  insolvent,  the  surety  may  plead  these 
facts  at  law  ;  and  if  they  are  established,  he  will  be  exonerated. 
The  chancellor,  aware  of  this  decision,  has  dissented  from  it,  with 
a  liberality  and  respect  calculated  to  induce  a  re-examination  of 
the  doctrine  with  the  same  liberal  feelings.  It  is  true,  that  the 
case  of  Pain  v.  Packard  was  decided  without  argument  at  the 
bar ;  but  it  is  equally  true,  that  it  received  a  very  critical  and 
deliberate  examination  by  the  court. 

It  will  be  observed,  that  in  the  cases  of  the  People  v.  Jansen, 
and  Pain  v.  Packard,  the  Supreme  Court  referred  to  the  case  of 
Tallmadge  v.  Brush,  and  admitted  the  authority  of  that  case, 
that  mere  dela^^  by  the  creditor,  in  suing  the  principal,  would 
not  discharge  the  surety ;  and  the  principle  adopted  in  Pain  v. 
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Packard  was  this,  that  where  the  creditor  did  an  act  injurious  to 
the  suret}^  or  omitted  to  do  an  act  when  required,  which  equity 
and  his  duty  to  the  surety  enjoined  it  upon  him  to  do,  and  which 
omission  was  injurious  to  the  surety,  in  either  of  these  cases,  the 
surety  would  be  discharged. 

The  chancellor  expressly  recognized  the  principle  inequity,  and 
which  is  supported  by  a  strong  current  of  authorities,  that  the 
surety  has  a  i-ight  to  apply  to  a  court  of  equity,  at  any  time  after 
the  debt  is  due,  to  coerce  the  creditor  to  bring  his  action  to  collect 
the  debt  of  the  principal.  Without  referring  to  any  authority, 
the  case  of  E,athbone  &  Rathbone  v.  Warren,  decided  in  this 
court,  with  entire  unanimity,  establishes  the  principle,  that  if  the 
creditor  does  any  act  impairing  the  rights  of  a  surety,  or  varies 
the  terms  of  the  obligation,  or  enlarges  the  time  of  performance, 
without  consulting  the  surety,  the  latter  will  be  discharged. 

The  only  point  on  which  the  chancellor  and  the  Supreme  Court 
difi'er  is  this :  the  chancellor  maintains,  that  the  surety  has  no 
right,  by  an  act  in  pais,  to  require  the  creditor  to  coerce  the 
principal  by  suit  to  pay  the  debt,  but  that  he  must  apply  to  a 
court  of  equity,  which  will  lend  its  aid  for  that  purpose ;  whilst 
in  the  case  decided  in  the  Supreme  Court,  it  is  held,  that  the 
creditor  is  bound  to  prosecute  the  principal  at  the  request  of  the 
surety,  and  if  he  fail  to  do  so,  and  the  principal  become  insolvent 
afterwards,  so  that  the  debt  is  lost,  as  against  him,  the  surety 
will  be  discharged. 

The  chancellor  considers  it  unnecessary  and  inexpedient  to 
introduce  what  he  considers  a  new  principle  of  action  between  the 
creditor  and  surety  ;  he  apprehends  that  it  will  open  a  litigious 
inquiry  as  to  the  uncertainty  and  efficiency  of  the  notice,  and  that 
such  a  weapon,  put  into  the  hands  of  a  surety,  affords  a  tempta- 
tion to  vexation  and  fraud. 

The  principle  adopted  by  this  court,  in  Hathbone  v.  "Warren, 
that  a  surety  will  be  discharged,  if  a  new  agreement  be  entered 
into  between  the  creditor  and  the  principal  debtor,  varying  or 
enlarging  the  time  of  the  performance  of  a  contract,  although 
amply  supported  by  cases  decided  in  the  English  courts,  is  of 
modern  growth,  even  in  a  court  of  equity.  And  it  is  well  settled 
now,  that  this  defence  may  be  set  up  at  law.  Gibbs,  Ch.  J.,  says, 
in  Orme  v.  Young,  that  the  principle  is  borrowed  from  a  court  of 
equity.  Our  system  of  jurisprudence  is  in  a  constant  progress  of 
improvement,  and  some  of  the   most   valuable   principles  have 
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sprung  up  and  attained  their  perfection  within  the  recollection  of 
many  members  of  the  bar.  Many  cases  might  be  mentioned,  but 
I  will  only  refer  to  that  just  and  salutary  rule,  that  a  court  of  law 
will  take  notice  of,  and  protect  the  rights  of  an  assignee  of  a 
chose  in  action.  I  have  witnessed  the  rise,  progress,  and  estab- 
lishment of  that  wholesome  and  equitable  principle.  This,  too, 
was  borrowed  from  a  court  of  equity.  The  soil  into  which  it  has 
been  transplanted,  is  congenial  to  its  nature  and  its  perfection;  it 
has  saved  much  litigation  and  enormous  costs. 

I  do  not,  then,  perceive  any  solid  objection  to  a  court  of  law 
taking  cognziance  of  the  matters  forming  the  grounds  of  the  ap- 
pellant's relief,  beause  in  such  cases,  courts  of  equity  have  also 
jui'isdiction.  Much  less  do  I  perceive  the  necessity  of  applying  to 
a  court  of  equity  to  compel  a  creditor  to  do  what  equity  and  good 
conscience  requires  of  him.  Courts  of  equity,  when  they  inter- 
pose to  compel  a  creditor,  at  the  instance  of  a  surety,  to  sue  the 
principal  debtor,  undoubtedly  proceed  on  the  sound  and  just 
principle,  that  it  is  the  duty  of  the  creditor  to  obtain  payment,  in 
the  first  instance,  of  the  principal  debtor,  and  not  of  the  man  who 
is  a  mere  surety  that  the  principal  shall  pay  the  debt.  The 
doctrine  is,  that  it  is  inequitable  and  unjust  for  the  creditor,  by 
delaying  to  sue,  to  expose  the  surety  to  the  hazards  arising  from 
a  prolongation  of  the  credit,  and  that  the  surety  has  an  equity 
sufficient  to  invoke  the  interposition  of  the  powers  of  a  court  of 
chancery  for  bis  protection.  In  every  such  case,  a  court  of 
equity  proceeds  on  a  pre-existing  equitable  obligation,  binding  on 
the  conscience  of  the  creditor,  to  exert  himself  to  obtain  payment 
of  the  debt  from  the  principal,  who  is  regarded  as  the  real  debtor, 
and  who  ought  to  be  coerced  to  pay  the  debt ;  and  it  must  be  the 
natural  and  necessary  consequence,  that  if  the  creditor,  after  an 
order  or  decree,  that  he  shall  proceed  at  law  to  collect  the  debt 
of  the  principal,  omits  to  do  so,  and  thereafter  the  principal  be- 
comes insolvent,  that  the  surety  will  be  discharged. 

If  this  duty  exists,  and  does  bind  the  conscience  of  the  creditor, 
I  cannot  conceive  why  it  may  not  be  brought  into  exercise,  by  an 
act  in  pais,  and  without  the  interposition  of  a  court  of  equity. 
Upon  an  application  to  that  court  by  the  surety,  if  the  facts  were 
conceded,  an  order  or -decree,  that  the  creditor  should  prosecute 
the  principal  debtor,  Avould  be  a  matter  of  course ;  the  decree 
would  operate  as  a  mere  declaration  of  the  duty,  of  the  creditor, 
and  unless  his  conscience  was  dead  to  a  sense  of  moral  duty,  it 
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would  not  stand  in  need  of  such  an  admonition.  If  \vc  are  at 
liberty,  as  I  think  we  are,  to  regard  the  consequences  of  the  con- 
trary doctrine,  that  the  surety  must  either  pay  the  debt  himself, 
or  resort  to  a  court  of  equity  to  coerce  the  creditor  to  proceed  at 
law  agaiust  the  principal,  we  shall  find  abundant  cause  to  adopt 
the  principle  of  the  decision  in  Pain  v.  Packard.  The  delay  and 
expense  are  serious  evils ;  the  debt  itself  may,  and  undoubtedly 
will,  in  many  cases,  be  jeoijardized  and  lost,  a^  regards  the  prin- 
cipal, and  the  surety  will  be  exposed  to  final  payment,  with  a 
vast  accumulation  of  costs. 

The  principal  objection  to  the  decision  in  Pain  v.  Packard,  is, 
"that  it  will  open  a  litigious  inquirj^  as  to  the  certainty  and 
efliciency  of  the  notice."  This  objection  lies  with  equal  force  to 
all  acts  in  pais  ;  such  as  a  demand  of  the  goods  in  an  action  of 
trover^  a  demand  of  the  maker  of  a  note,  and  notice  of  the  non- 
payment to  the  endoi-ser,  due  demand  and  notice  of  the  non  pay- 
ment to  the  guarantee ;  so  in  a  great  variety  of  other  cases,  the 
responsibilities  of  parties  depend  on  acts  in  pais ;  and  I  cannot 
perceive  any  ground  for  alarm  or  apprehension,  as  to  the  mode  of 
proof,  unless  we  are  prepared  to  distrust  parol  evidence  in  all 
cases. 

The  chancellor  refers  to  the  civil  law,  in  support  of  his  opin- 
ion. It  appears  that  Justinian  altered  the  civil  law,  and  gave 
to  the  surety  an  exception  of  discussion,  by  which  he  might  re- 
quire the  creditor  to  proceed,  in  the  first  instance,  against  the 
principal ;  but  if  the  creditor  does  not  proceed  against  the  sureties 
before  he  has  proceeded  against  the  principal,  he  cannot  be  obliged 
to  proceed  against  the  principal,  until  he  thinks  proper;  and  his 
forbearing  to  proceed  against  him,  does  not  eventually  destroy  his 
right  of  proceeding  against  the  surety,  however  great  the  delay 
has  been.  (1  Pothier  on  Obligations,  by  Evans,  p.  2ij2-2iJG,  2iJ7.) 
The  civil  law  is  evidently  defective  in  not  aitbrding  any  process 
which  should  coerce  the  creditor  to  proceed  against  the  principal, 
and  the  superiority  of  the  English  law  is  striking  and  manifest, 
in  this  respect. 

My  opinion  rests  on  these  principles,  that  the  creditor  is  under 
an  equitable  obligation,  and  such  is  the  essence  of  the  contract  to 
obtain  payment  from  the  principal  debtor,  and  not  from  tlie 
surety,  unless  the  principal  is  unable  to  pay  the  debt ;  that  if  the 
creditor  unjustly  and  improperly  collude  with  the  principal,  to 
throw  the  debt  on  the  surety,  or  after  a  full  and  explicit  request 
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by  the  surety,  to  proceed  at  law  to  recover  the  debt  of  the  prm- 
cipal,  the  creditor,  from  any  improper  motives,  refuses  and  neg- 
lects to  do  so,  and  by  such  refusal  and  neglect,  the  means  of 
recovering  the  debt  of  the  principal  are  lost,  that  then  the  surety 
is  exonerated.  This  has  been  treated  as  a  novel  and  alarming 
doctrine ;  but,  in  my  apprehension,  it  cannot  alarm  an  honest  or 
conscientious  creditor ;  for  where  is  the  man  who  will^boldly 
avow  the  unjust  and  immoral  principle,  that  after  his  debt  has 
become  due,  and  after  he  has  been  solicited  by  the  surety  to  pro- 
ceed and  collect  it,  by  prosecuting  both  principal  and  surety,  he 
will  abstain  from  suing,  with  a  view  of  favoring  the  principal, 
and  throwing  the  eventual  loss  on  an  innocent  man,  who,  from 
motives  of  friendship  or  humanity,  has  become  a  surety  ? 

There  is  but  a  minute  shade  of  difference  between  the  opinion 
expressed  by  the  chancellor,  and  that  of  the  Supreme  Court,  in 
Pain  V.  Packard  ;  and  it  is  simply  this :  the  chancellor  holds,  that 
a  court  of  equity  must  first  be  appealed  to,  to  compel  the  creditor 
to  sue  at  law,  whereas  the  Supreme  Court  maintain,  that  he  can 
be  required  by  the  surety  to  sue,  without  the  aid  of  a  court  of 
equity ;  and  if  I  am  right  in  supposing,  that  there  does  exist  a 
moral  and  equitable  duty  on  the  part  of  the  ci^editor,  to  collect 
his  debt  from  the  principal  in  the  first  instance  (and  this  must  be 
so,  or  a  court  of  equity  could  not  interpose  at  all),  then  I  main- 
tain, that  a  court  of  law  maj',  without  overleaping  its  just  juris- 
diction, and  in  analogy  to  several  other  cases  in  which  they  take 
notice  of  existing  equities,  not  only  take  cognizance  of  the  equity 
which  requires  a  creditor  to  collect  his  debt  from  the  real  debtor, 
but  they  may  apply  the  consequence  of  the  refnsal  of  the  creditor 
to  sue  the  principal,  without  which  the  principle  itself  would  be 
of  no  value,  by  holding  that  the  surety  is  discharged,  if  the  credi- 
tor will  not  do  his  duty  and  collect  his  debt,  if  he  can,  from  the 
principal. 

In  the  the  case  of  the  People  v.  Jansen  (7  Johns.  Pep.  336), 
we  recognized  the  authority  of  the  case  of  Rex  v.  Barrington 
(2  Vesey,  Jan.,  542),  that  whether  a  surety  has  been  discharged  or 
not,  is  a  legal  question.  It  is  true,  Lord  Loughborough  said,  in 
that  case,  that  it  was  the  form  of  the  security  that  forced  these 
cases  into  equity,  for  that,  where  the  principal  and  security  are 
bound  jointly  and  severally,  the  security  cannot  aver,  by  pleading, 
that  he  is  bound  as  surety ;  but  if  he  could  establish  that  at  law, 
the  rule  or  principle,  by  which  his  liability  is  to  be  determined,  is 
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a  legal  principle.  'Now,  we  could  not  assent  to  his  lordship's  propo- 
sition, that  the  fact  of  a  man's  heing  bound  as  a  security,  could  not 
be  averred  at  law,  if  it  became  material  to  a  legal  inquiry;  for 
we  understood  the  rules  of  evidence  to  be  the  same  in  both  courts, 
and  we  in  vain  sought  for  the  principle  which  allowed  the  inquiry 
in  a  court  of  eqnity,  and  denied  it  to  a  court  of  law ;  and  we, 
therefore,  came  to  the  conclusion,  that  the  defence  being  a  legal 
one,  it  necessarily  followed,  from  the  general  rule  of  evidence  be- 
ing alike  in  both  courts,  that  a  court  of  law  was  competent  to 
administer  relief,  and  to  examine  all  the  facts  necessary  to  the 
relief. 

It  has  been  urged,' that  the  surety  has  nothing  to  do  but  to  pay 
the  debt,  and  prosecute  the  principal  himself.  Those  who  make 
this  remark,  seem  to  forget  that  whatever  may  be  the  form  of  the 
instrument  by  which  the  principal  and  suretj'  beconre  bound,  it 
was  never  the  intention  of  the  parties  that  the  surety  should,  in 
the  first  instance,  pay  the  debt ;  he  is  actually  a  guarantee,  that 
the  principal  shall  pay  the  debt ;  and  it  would  be  a  very  incon- 
venient and  rigid  rule,  which  should  require  the  surety  to  pay  the 
debt,  before  he  had  any  remedy  against  'the  principal,  by  means 
of  the  security  which  the  creditor  holds;  and  they  seem  to  over- 
look, also,  the  clear  and  settled  principle  of  equity,  that  the 
creditor  may  be  coerced,  at  the  instance  of  the  surety,  to  prose- 
cute the  principal. 

I  disclaim  the  introduction  of  a  new  principle  of  law,  but  have 
endeavored  to  show  that  the  principle  is  one  already  fixed  ;  that 
a  court  of  law  has  cognizance  of  it,  and  that  without  the  previous 
monition  of  a  court  of  equity,  if  a  creditor  will  disregard  the 
rights  of  a  surety  so  far,  as  unconscientiously  to  refuse  to  proceed 
at  law  for  the  recoveiy  of  his  money,  when  fully  and  reasonably 
required,  and  a  loss  happens  by  such  refusal,  that  loss  ought  to  bo 
thrown  on  the  party  whose  unconscientious  conduct  has  drawn  it 
on  himself.  I  am,  therefore,  of  opinion,  that  the  decree  of  the 
chancellor  ought  to  be  reversed. 

Van  N^ess,  J.,  said,  that  although  he  concurred  in  the  law  as 
laid  down  by  the  chief  justice,  yet  he  did  not  think  that  the  facts 
in  the  case  warranted  the  application  of  it.  tie  was,  therefore,  oi 
opinion,  the  decree  of  the  chancellor  ought  to  be  affirmed. 

Platt  J.     The  only  question,  on  the  merits  of  the   case  is, 
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"^vliether  a  request  by  the  surety,  and  a  refusal  by  the  creditor,  to 
sue  the  principal  debtor,  then  living  solvent,  with  the  fact  of  the 
subsequent  insolvency  of  the  principal,  does  in  equity  exonerate 
the  surety  from  his  engagement. 

Upon  a  careful  exiimination  of  all  the  authorities  on  this  point, 
my  mind  has  been  irresistibly  led  to  the  conclusion,  that  according 
to  the  rules  of  law  and  of  equity,  which  are  alike  in  this  case,  the 
facts  here  disclosed  do  not  torm  a  defence  in  the  suit  of  the  credi- 
tor against  the  surety. 

By  the  law  of  such  contracts,  the  surety,  as  the  original  co- 
obligor  or  promisor,  stands  in  the  same  relation  to  the  creditor  as 
the  principal  debtor,  so  long  as  the  contract  remains  unaltered 
by  the  act  of  the  creditor,  with  the  acknowledged  right  in  the 
surety,  at  any  time  after  the  money  becomes  due,  to  pay  the 
debt,  and  to  sue  his  principal,  at  his  own  risk,  for  indemnifica- 
tion. The  surety  may,  also,  by  resorting  to  chancery,  in  most 
cases,  compel  the  creditor  to  sue  the  principal  debtor.  I  say, 
in  most  cases ;  for,  in  answer  to  a  bill  for  that  purpose,  the  credi- 
tor ma}'  show  a  state  of  facts  which  would  destroy  the  equity 
of  such  an  application.  It  is  not,  of  course,  to  compel  such  suit 
against  the  principal ;  and  hence,  the  reason,  I  apprehend,-  for 
requiring  the  surety  to  resort  to  a  court  of  equity  for  that 
relief.  Eor  instance,  suppose  the  creditor  should  answer,  and 
prove,  that  the  principal  debtor  is  utterly  insolvent,  or  resides 
under  a  foreign  jurisdiction,  or  that  the  surety  had  been  amply 
indemnified  by  his  principal,  or  by  a  separate  contract  had  as- 
sumed to  pay  the  debt  lor  his  principal,  a  court  of  equity  would, 
in  these  cases,  deny  such  relief. 

The  thorough  review  of  all  the  cases  on  this  head,  by  his  honor 
the  chancellor,  in  assigning  the  reasons  for  his  decree  (2  Johns. 
Ch.  Rep.  654),  renders  it  useless  for  me  to  refer  to  or  comment  on 
them. 

I  concurred  in  the  judgment  of  the  Supreme  Court,  in  the  case 
of  Pain  V.  Packard  (13  Johns.  Rep.  IT-i) ;  but,  upon  more  full 
and  deliberate  investigation,  I  am  convinced,  that  judgment  was 
erroneous ;  and  I  rejoice  that  I  can  now  so  early  enjoj-  the  privi- 
lege of  acknowledging  my  error.  However  fit  and  proper  it 
might  be  for  the  Legislature  to  modify  the  rules  of  law  and  equity, 
in  order  to  afford  a  more  cheap  and  convenient  relief  and  protec- 
tion to  sureties  in  such  cases  (though  I  doubt  very  much  the  ex- 
pediency of  such  a  law),  I  am  convinced  that,  according  to  the 
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existing  latv,  the  appellant,  as  surety,  is  not  entitled,  npou  the 
evidence  before  us,  to  any  protection  against  the  claim  of  the 
respondents.  Although  we  are  now  pronouncing  an  irreversible 
judgment  in  this  court  of  dernier  resort,  we  ought  not  to  be  un- 
mindful of  the  momentous  truth  that  it  is  our  ofhce  here  to 
cxpoKvA  and  not  to  viake  tlie  law. 

My  opinion  is,  that  the  decree  of  his  honor  the  chancellor 
ought  to  be  affirmed. 

Yates,  J.,  Avas  of  the  same  opinion. 

Adams,  Allen,  Austin,  Barnum,  Barstow,  Bates,  Guilds, 
Dayton,  Mallory,  Noyes,  Rosbncrants,  and  Wilson,  senators, 
concurred  in  the  opinion  of  the  chief  justice,  that  the  decree  of 
the  chancellor  ought  to  be  reversed. 

Van  Vechten,  senator.  The  case  presents  two  questions  for 
the  decision  of  this  court :  1.  Whether  the  appellant  is  concluded 
by  the  recovery  against  him  at  law ;  and,  2.  Whether,  upon  the 
merits  disclosed  by  the  pleadings  and  proofs  in  the  cause,  he  is 
entitled  to  the  relief  whicli  the  Court  of  Chaucery  has  denied  him. 

The  first  question  turns  upon  the  point,  whether  the  matters 
alleged  in  the  bill  and  proved,  were  available  to  the  appellant,  by 
way  of  defence  to  the  suit  at  law ;  for  if  they  were,  and  he  has 
neglected  to  avail  himself  of  them,  or  if  his  defence  was  overruled 
at  the  trial,  and  he  has  acquiesced  in  the  decision  of  the  judge  at 
the  circuit,  he  cannot  be  permitted  to  resort  to  a  court  of  equity, 
either  to  repair  such  neglect,  or  review  that  decision.  This 
general  proposition  is  so  well  settled,  that  it  cannot  be  disturbed, 
without  overleaping  the  jurisdictional  line,  which  has  been  long 
established  between  the  courts  of  law  and  equity,  and  opening  a 
door  to  protracted  and  vexatious  litigation.  The  doctrine,  that 
the  decision  of  a  court  of  competent  authority  is  binding  upon  all 
courts  of  concurrent  power,  is  indisputable.  It  pervades  every 
regular  s^'stem  of  jurisprudence  (2  Karnes's  Eq.  367),  and  has 
become  a  rule  of  universal  law;  it  is  founded  on  the  wisest  policy; 
it  springs  from  the  necessity  of  putting  an  end  to  legal  controver- 
sies, which  have  been  heard  and  decided.  Let  me  test  this  case 
by  the  foregoing  doctrines. 

The  same  nuitters  which  are  set  forth  in  the  appellant's  bill,  and 
proved,  were  stated  in  the  notice  to  his  plea  to  the  suit  at  law ; 
but  the  judge  at  the  circuit  rejected  the  testimony  which  was 
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offered  to  verify  the  facts.  From  his  decision,  it  was  competent 
for  the  appellant  to  appeal  to  the  Supreme  Court,  and  thence  to 
this  court,  in  order  to  a  final  review  and  determination.  But  he 
has  seen  fit  to  waive  that  course,  and  to  seek  relief  in  the  Court 
of  Chancery,  upon  precisely  the  same  matters  which  the  judge  at 
the  circuit  had  overruled.  Here,  then,  the  question  is  fairly  pre- 
sented, whether  the  Court  of  Chancery  could  rightfully  sustain 
the  complainant's  hill.  It  Avill  readily  be  perceived,  that  in  order 
to  siistain  it,  one  or  two  positions  must  he  assumed :  Either  that 
the  appellant  had  no  relief  at  law,  or  that  the  Court  of  Chancery 
had  concurrent  power  with  the  court  of  law.  I  will,  therefore, 
consider,  1.  AVhether  the  matters  of  defence  set  up  by  his  notice 
were  cognizable  at  law  ;  and  if  they  were,  2.  Whether,  admitting 
the  concurrent  power  of  the  Court  of  Chancery,  that  power  ex- 
tended to  I'eviewing  the  decision  of  the  court  of  law  ? 

In  the  case  of  the  People  v.  Jansen  (4  .lohns.  Rep.  337),  the  late 
cliief  justice  said,  "that  there  was  nothing  in  the  nature  of  the 
defence  of  a  surety  to  make  it  peculiarly  a  subject  of  equity  juris- 
diction ;  and  that,  whatever  would  exonerate  the  surety  in  one 
court,  ought  also  in  the  other.  The  facts  being  ascertained,  the 
rule  of  law  must  be  the  same  in  this  court  as  in  the  Court  of 
Chancery.  In  Eees  v.  Barrington,  Lord  Loughborough  asserted 
the  same  doctrine.  (2  Vesey,  Jun.,  542.)  The  rule  established  in 
both  cases  clearly  is,  that  if  the  form  of  the  security  will  admit 
the  inquiry  at  law,  whether  surety  or  not,  a  court  of  law  will 
take  cognizance  of  the  surety's  defence.  In  order  to  test  the  ap- 
plicability of  this  doctrine  to  the  present  case,  it  is  necessary  to  ex- 
amine, whether  the  nature  of  the  security  given  by  the  appellant 
precluded  the  inquiry  at  law,  whether  surety  or  not.  The  case 
above  cited  arose  on  bonds,  and  the  solemnity  of  such  instruments 
forecloses,  in  general,  all  inquiry  at  law  into  the  consideration  of 
them.  But  tlie  case  before  the  court  arises  on  a  joint  promissoiy 
note,  in  which  a  greater  latitude  of  defence  is  allowable  at  law ;  and 
therefore  the  consideration  may  be  inquired  into  and  impeached. 
A  payment  or  a  higher  security  taken,  or  a  release,  may  lie  given 
in  evidence,  to  defeat  a  recovery.  (4  Johns.  Rep.  296  ;  7  Johns. 
Eep.  26  ;  4  Term  Rep.  36,  37 ;  3  East.  258 ;  Bong.  106.)  Hence, 
it  is  difficult  to  assign  a  good  reason  why  the  appellant's  defence 
at  law  was  not  admitted,  provided  the  matter  of  it  was  compe- 
tent to  exonerate  him.  On  this  point  there  is  an  express  decision 
of  the  Supreme  Court,  that  the  defence  was  admissible  at  law. 
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In  Pain  v.  Packard  (13  Johns.  Eep.  174),  impleaded  witli  ilunson, 
tlie  action  was  commenced  on  a  joint  promissory  note.  The  de- 
fendant, Packard,  pleaded  that  he  signed  the  note  as  surety,  and 
that  he  had  urged  the  plaintift'  to  put  it  in  suit,  which  he  neg- 
lected, until  the  principal  became  insolvent ;  and  the  court  said, 
"there  can  be  no  substantial  objection  to  such  a  plea.''  It,  there- 
fore, is  beyond  dispute  that  if  the  appellant  had  brought  the 
decision  of  the  judge  at  the  circuit,  before  the  Sujorenie  Court,  for 
re-examination,  he  would  have  obtained  the  full  benefit  of  the 
defence  set  up  by  his  notice  in  the  suit  at  law. 

Let  rne  now  exan^ine,  whether  it  was  competent  for  the  Court 
of  Chancery  to  interfere,  after  the  merits  of  this  defence  had  been 
overruled  at  law,  and  when  the  decision  at  law  was  acquiesced  in 
by  him. 

It  will  not  be  pretended,  that  the  Court  of  Chancery  possesses 
power  to  review  the  decisions  of  the  Supreme  Court ;  for  that 
power  is  vested  exclusively  in  this  court.  But  I  admit,  that  the 
Court  of  Chancery  can  and  will,  sometimes,  relieve  against  a 
recovery  at  law,  upon  principles  of  ec^uity.  Such  relief,  however, 
according  to  tlie  rule  laid  down  hy  Lord  Ch.  Talbot,  must  be  con- 
fined "  to  new  matter,  proved  to  have  been  discovered  since  the  trial ; 
otherwise,"  said  his  lordship,  "  it  might  be  made  use  of  as  a  method 
for  a  vexatious  person  to  be  oppressive,  and  for  the  cause  never  to 
be  at  rest.''  Lord  llardwicke,  in  recognizing  the  same  rule  ob- 
served, "  that  a  notice  of  the  matter  to  tlie  council  or  agent  of  the 
}iurty,  is  notice  to  tlie  party,  and  sufficient  to  repel  the  new  suit, 
for  otherwise  there  would  be  no  end  of  suits."  In  Bateman  v. 
AVilloe  (1  ^-'ch.  &  Lefroy,  204),  Lord  Rcdcsdale  said,  "it  is  not  sufii- 
cient  to  show,  that  injustice  has  been  done,  but  that  it  has  been 
done  under  circumstances  whicli  authorize  the  court  to  interfere ; 
because,  if  a  matter  has  already  been  investigated  in  a  court  of 
justice,  according  to  the  ordinary  rules  of  investigation,  a  court 
of  equity  cannot  take  upon  itself  to  enter  into  it  again."  In  Le 
Guen  V.  Governeur  &  Kemble  (1  Johns.  Cas.  402,  502),  this  court 
sanctioned  the  doctrine,  that  every  person  is  bound  to  take  care 
of  his  own  rights,  and  to  vindicate  them  in  due  season,  and  in 
proper  order  ;  and  that  if  a  defendant,  having  the  means  of 
defence  in  his  power,  neglects  to  use  them,  and  suffers  a  recovery 
to  be  had  against  him  by  a  competent  tribunal,  he  is  forever  pre- 
cluded. 

On  the  first  question,  then,  I  apprehend,  the  law  is  settled,  that 
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the  matters  stated  in  the  ajipellixnt's  bill  and  proved,  on  which  he 
sought  relief  in  the  Court  of  Chancery,  were  available  to  him  by 
way  of  defence  to  the  suit  at  law,  and  that  his  acquiescence  in 
the  decision  of  the  judge  at  the  circuit  is  conclusive  against  him. 
The  general  rule  on  which  I  found  this  opinion,  is  intended  to 
put  an  end  to  litigation,  and  to  cherish  peace,  that  men  may  know 
when  they  may  repose  with  security  on  the  decisions  of  courts  of 
justice. 

I  might  here  stop,  inasmuch  as  the  opiuion  which  I  have  ex- 
pressed results  in  favor  of  the  decree  of  the  chancellor.  But  the 
second  question  having  also  been  discussed  before  this  court,  and 
there  appearing  to  be  a  difterence  of  opinion  between  the  8upren^e 
Court  and  the  Court  of  Chancery,  it  may  be  proper  that  I  should 
proceed  to  consider  it. 

The  appellant  contends,  that  he  was  discharged  from  his 
suretyship,  by  reason  of  Baldwin's  neglect  and  refusal  to  sue 
Fowler,  when  required  by  the  appellant  to  do  so ;  and  this  pre- 
sents the  point  on  which  the  Court  of  Chancery  and  the  Supreme 
Court  diti'er. 

In  ^\^right  v.  Simpson  (5  Ves.  73-4),  Lord  Eldon  said,  that  he 
never  understood,  that,  as  between  the  obligee  and  the  surety, 
there  was  an  obligation  upon  the  former  of  active  diligence 
against  the  principal.  The  surety  is  a  guarantee,  and,  therefore, 
it  is  his  business  to  see  that  the  principal  pays.  In  the  Trent 
^Navigation  Company  v.  Ilarley,  and  in  Peel  v.  Tattlock  (10  East, 
34 ;  1  Bos.  &  Pul.  419),  the  same  doctrine  is  recognized.  In  Burn 
V.  Administrators  of  Pough  (4  Dessaus.  Rep.  604),  the  Court  of 
Appeals  of  South  Carolina  said,  "  a  surety  will  be  released  where 
an  obligee  does  an  act  which  varies  the  terms  of  the  original  con- 
tract ;  but  a  mere  forbearance  to  sue  is  not  such  an  act."  In  De- 
huff  V.  Turbott's  Executors  (3  Yeates'  Pep.  160),  the  Supreme 
Court  of  Pennsylvania  sanctions  the  doctrine,  that  a  surety  joining 
in  a  bond  makes  the  debt  his  own,  and  has  no  power  to  give  direc- 
tions when  the  bond  shall  be  put  in  suit.  In  Hunt  v.  United 
States  (1  Gallis.  35),  Judge  Story  said,  it  was  a  sound  principle, 
that  mere  delay,  unaccompanied  with  fraud,  or  a  settled  agreement 
with  the  principal  for  that  purpose,  does  not  discharge  the  respon- 
sibility of  the  surety.  In  Ludlow  v.  Simond  (2  Caines'  Cas.  in 
Error,  30),  Mr.  Jttstice  Spencer  said,  both  courts  of  law  and  equity 
will  cast  the  responsibility  on  the  surety,  if  by  the  terms  of  his 
engagement  he  has  assumed  it ;  but  neither  of  them  will  do  this, 
VOL  II. — 25 
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when  lie  is  not  brought  within  the  precise  scope  of  his  under- 
taking. Kent,  V\i.  J.,  said,  a  surety  calculates  upon  the  exact  extent 
of  his  engagement,  and  it  is  not  to  be  supposed  to  bestow  atten- 
tion to  the  transaction,  and  is  only  to  be  prepared  to  meet  the 
contingency  of  his  responsilnlity,  when  it  shall  arise  by  the  con- 
tract. It,  therefore,  appears  to  be  the  estaljlished  doctrine,  that  a 
creditor  can  hold  a  surety  to  the  full  extent  of  his  contract ;  but 
when  the  creditor  makes  a  new  agreement  with  the  principal, 
without  the  surety's  consent,  the  latter  is  thereby  discharged. 
The  irresistible  conclusion  from  this  doctrine  is,  that  unless  the 
creditor  varies,  by  a  new  agreement,  the  contract,  by  which  the 
surety  has  bound  himself,  the  obligation  of  the  surety  remains 
unimpaired  ;  and  this  accords  with  the  common  understanding  of 
mankind  on  the  subject.  But  the  appellant  contends,  and  so  the 
Supreme  Court  has  decided  in  Pain  x.  Packard,  before  cited,  that 
the  creditor  must  sue,  at  an)-  time,  upon  the  surety's  request,  or 
the  latter  will  be  exonerated.  I  state  the  rule  thus  broadlj',  be- 
cause I  do  not  perceive  how  it  is  to  be  qualified;  for  unless  the 
request  of  the  surety  to  sue  the  principal  has  an  imperative  eft'ect, 
in  all  cases,  the  rule  will  be  productive  of  much  mischief,  and  will 
be  rendered  uncertain  in  its  ajiplication.  It  has  already  been 
shown,  that  this  rule  of  the  Supreme  Court  is  at  war  with  the 
established  doctrine  of  the  courts,  both  of  law  and  equity,  in 
England,  recognized  and  enforced  by  the  highest  judicial  tribunals 
of  some  of  our  sister  States,  approved  and  sanctioned  by  an 
enlightened  judge  of  the  Supreme  Court  of  the  United  States,  and 
supported  by  the  decision  of  the  Court  of  Chancery  of  this  State. 
And  here  I  must  be  permitted  to  express  my  regret,  that  I  have 
not  been  able  to  ascertain  the  reasons  and  authorities,  upon  which 
the  decision  of  the  Supreme  Court  is  founded,  as  it  deprives  nie  of 
the  benefit  of  those  reasons  and  authorities,  in  forming  the  opinion 
which  my  duties  require  me  to  pronounce  in  this  cause.  I  shall, 
however,  proceed,  with  great  respect,  to  state  the  reasons  which 
govern  my  opinion. 

I  consider  the  settled  and  known  doctrines  of  judicial  tribunals 
as  invaluable  landmarks,  which  ouglit  not  to  be  altered  without 
cogent  reasons.  Such  alterations  lead  to  uncertainty,  and  fre- 
quently involve  the  substitution  of  experiment  in  the  room  of 
experience,  which  is  generally  a  source  of  more  or  less  inconve- 
nience. Besides,  it  appears  to  me  worthy  of  grave  consideration, 
whether   a  departure,  by  the  judicial  tribunals  of  a  particular 
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State,  from  a  well-established  general  rule  of  law,  will  conduce  to 
the  advancement  of  justice.  It  must  not  be  forgotten,  that  this 
is  a  highly  commercial  State,  and  that  the  commercial  deali)igs 
between  our  citizens  and  those  of  other  States,  frequently  produce 
contracts  with  sureties,  to  a  large  amount.  In  making  such  con- 
tracts, it  is  pi-esumable  that  parties  mean  to  repose  themselves 
upon  the  generally  established  and  known  rules  of  law  on  the 
subject.  The  introduction  of  a  new  and  local  rule,  may,  there- 
fore, be  productive  of  inconvenience,  and  perhaps  of  injustice.  In 
cases  which  may  arise  between  our  own  citizens,  and  the  citizens 
of  other  States  or  countries,  the  local  rule  may  mislead  the  form^er, 
but  can  afi'ord  them  no  protection.  A\"hy,  then,  should  a  new 
principle  of  action,  between  creditor  and  surety,  be  introduced 
here  ?  The  surety  has  now  ample  and  well  known  means  of  relief 
in  a  court  of  equity,  which  will  at  once  compel  the  creditor  to  do 
his  duty,  upon  just  terms.  This  is  the  old,  settled  course,  recog- 
nized in  Kesbit  v.  Smith  (2  Bro.  Ch.  570,)  and  in  Burn  v.  Admin- 
istrator of  Pough  (4  Dessaus.  Rep.  604,)  and  I  may  add,  in  all  the 
cases  to  be  found.  For  when  the  books  speak  of  the  right  of  a 
surety  to  coerce  the  creditor  to  sue,  by  an  application  to  chancery, 
it  may  fairly  be  inferred  that  they  mean,  that  he  cannot  be  coerced 
in  any  other  way.  Again,  the  surety  has,  at  all  times,  the  power 
of  relieving  himself,  by  paying  the  debt  and  suing  the  principal 
in  his  own  name  ;  and  this  is  within  the  scope  of  his  undertaking, 
and  according  to  the  common  understanding  of  its  true  meaning, 
that  he  is  bound  to  see  the  debt  paid,  lie  is  the  person  who 
trusts  the  principal ;  for  the  creditor  manifests,  by  requiring  a 
surety,  that  he  does  not  rely  on  the  principal ;  this  renders  the 
rule  of  Lord  Hardwicke  (3  Atk.  93,)  "  that  he  who  trusts  most 
shall  lose  most,"  strictly  applicable  to  the  surety. 

Upon  the  whole,  I  am  clearly  of  opinion,  that  the  chancellor's 
decree  ought  to  be  affirmed. 

BOWNB,    DiTMIS,    HaSCAL,    LtVINGSTON,    LoUSENBERKY,    SeYiMOUR, 

Skinner,  Van  Bueen,  and  II.  Yates,  Senators,  were  of  the  same 
opinion. 

The  members  of  the  court  being  thus  equally  divided  in  opinion,* 
the  president  (Lieut.  Gov.  Tayler)  declared  his  opinion,  that  the 
decree  of  the  chancellor  ought  to  be  reversed ;  And  it  was,  there- 

*  For  affirming,  13  ;  for  reTcrsing,  13. 
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uiioii,  "Ordered,  ADJUDGED  and  decreed,  that  the  decree  of  the 
Court  of  Chancery  be  reversed :  And  it  was  further  OnJii-e<l,  that 
tiie  injunction  already  issued  by  tlie  said  Court  of  Chancery,  to 
restrain  the  said  Elislia  Baklwin  and  the  said  Caleb  Fowler,  and 
also  the  said  sheriff  of  the  county  of  Putnam,  from  further  pro- 
ceeding on  the  judgment  obtained  in  the  Supreme  Court  of  this 
State,  by  the  said  Elisha  Baldwin  against  the  said  Heman  King 
and  Caleli  Fowler,  and  particularly  mentioned  in  the  pleadings  in 
this  cause,  be,  and  the  same  is  hereby  made  perpetual  against  the 
representatives  of  the  said  Elisha  Baldwin,  and  against  all  persons 
whomsoever :  And  it  is  further  Ordered,  that  the  several  sums  of 
money  deposited  Ij^-  the  appellant  in  the  office  of  the  assistant 
register  of  the  Court  of  Chancery,  on  or  about  the  30th  day  of 
August,  1815,  and  on  the  27th  day  of  October,  1817,  or  on  any 
other  days  be  paid  over,  by  the  assistant  register,  to  the  said 
appellant,  or  to  his  solicitor  :  And  it  was  further  Ordered,  that  the 
said  respondents,  Daniel  Baldwin  and  Rem  Adriance,  and  the  said 
Elizabeth  Baldwin,  the  executors  of  the  said  Elisha  Baldwin,  de- 
ceased, pay  to  the  said  appellant,  or  to  his  solicitor,  the  costs  in- 
curred by  the  said  Heman  King,  in  defence  of  the  said  suit  or 
action  at  law,  before  mentioned ;  and  do,  also,  pay  to  the  said 
appellant,  or  to  his  solicitor,  the  costs  of  the  said  appellant  in  the 
Court  of  Chancer}' ;  and  that  the  proceedings  be  remitted,"  &c. 

Decree  of  reversal. 


On  one  of  the  points  presented  in  King  v.  Bcddwin,  tlie  decision  of 
Chancellor  Kent  has  remained  without  question  ;  and  it  is  now  admit- 
ted, to  present  the  sounder  view  of  the  law  on  the  other,  even  in  those 
States  where  the  decision  of  the  Court  of  Errors  is  followed  as  a  pre- 
cedent. That  the  duty  of  performance  rests  on  those  wlio  malce  engage- 
ments, not  on  those  with  whom  thej-  are  made,  is  too  plain  for  argument, 
and  equall}'  true,  whether  the  benefit  of  the  consideration  is  shared  ]\y  all 
tlie  contracting  parties,  or  moves  solely  to  one.  Hence  the  creditor  may 
leave  the  duty  of  fulfiling  the  contract  or  [jrocuring  its  fulfilment,  where 
the  words  of  the  contract  place  it,  without  fear  that  his  uiaction  will  debar 
him  from  the  subsequent  assertion  of  his  rights  or  discharge  the  surety 
from  the  obligation  into  which  he  has  entered.  FnUon  v.  Matthew,  15 
Johns.  433;  TheFeojyle  v.  Bussell,  4  Wend.  510;  I'he  Albany  Dutch 
Church  v.  Vedder,  14  Id.  1G5  ;  IveAly  v.  Shiidebaker,  15  Indiana,  145; 
Williams  v.  Tuwnsend,  1  Bosworth,  411;  Lawson  v.  Snyder,  I  Mary- 
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land,  79  ;  IlcGehee  v.  Gewin,  25  Alabama,  176  ;  Hunt  v.  Bridgham,  2 
Pick,  581  ;  Jordan  v.  Trumbo,  6  Gill  &  Johns.  103;  Joshjn  v.  Smith, 

13  Verrnovit,  353  ;  Sibley  v.  MoAllaster,  8  New  Hampshire,  389  ;  The 
Farmera''  Bank  of  Camden  v.  Bi'ijnolds,  14  Ohio,  84;  The  Unilcd 
Siate.-^  V.  Kirkpatrick,  9  Wheaton,  760;  McLemore  v.  Powel,  12  Id. 
554;  The  United  States  v.  Nichol,  Jh.  505;  Doe  v.  The  Postmai^ter 
General,  1  Peters,  318  ;  Montgomery  v.  Dillingham,  3  Smedes  &  Mar- 
shall, 467  ;  Haynes  v.  Covington,  9  Id.  479  ;  Anderson  v.  Manyion,  7 
B.  Monroe,  217;  Johnson  v.  Searcy,  4  Yerger,  102;  Dawson  v.  TAe 
iJeaZ  i?,stote  5an/fc,  5  Pike,  283;  Greath's  Ad.  v.  Sms,  5  How.  192; 
Carter  v.  Jones,  5  Iredell's  Equity,  196  ;  iSwigr  v.  T/ie  State  Bank,  4 
English,  185  ;   Caihcarl's  Appeal,  1  Harris,  416,  420  ;    Carr  v.  Rowland, 

14  Texas,  275;  Burke  v.  Cruger,  8  Id.  66,  11  Id.  694;  Richards  v. 
r/ie  Commonivealth,  4  "Wright,  146.  If  the  creditor  voluntarily 
l^laoes  himself  in  such  a  position  that  he  cannot  sue  the  principal, 
he  therebj"-  discharges  the  surety.  But  mere  delaj'  on  the  part  oi  the 
creditor,  uuaccorapained  by  any  valid  contract  with  the  principal,  will 
not  discharge  the  surety.  Price  v.  Kirkham,  3  Hurlstone  &  Coltman, 
437. 

It  is  well  settled,  in  accordance  with  these  decisions,  that  however 
much  the  forbearance  of  the  creditor  towards  the  principal  debtor 
may  prejudice  the  surety,  it  will  not  have  the  effect  of  discharging 
him  from  liability.  The  Pittsburg  and  Fort  Wayne  Railway  Company  v. 
Schaeffer,  9  P.  F.  Smith,  350. 

The  anomalons  decision  made  bj'  the  Supreme  Court  of  New  York 
in  The  People  v.  Jansen,  7  Johns.  332,  must  be  considered  as  overruled 
by  these  cases,  and  by  that  of  Locke  v.  The  United  States,  3  Mason, 
446,  where  it  was  said  by  Story,  J.,  that  he  adhered  to  the  doctrine  ad- 
vanced by  him  in  The  United  States  v.  Hunt,  1  Gall.  42,  that  mere 
delay  would  not  discharge  a  surety,  and  was  glad  to  find  that  it  had 
since  received  the  sanction  of  Chancellor  Kent,  in  the  case  of  King  v. 
Baldwin.  It  was  further  held,  that  there  was  no  difference  in  the  legal 
effect  of  the  tacit  acquiescence  in  the  non-payment  of  mone}'  or  other 
failure  in  tlie  performance  of  an  obligation,  implied  in  an  omission  to 
enforce  its  fulfilment,  and  a  direct  authorization  to  delay  performance  or 
keep  the  money  till  called  for;  and  that,  as  the  surety  would  continue 
to  be  bound  in  the  former  case,  he  could  not  be  discharged  in  the 
latter.  The  surety  must  submit  to  a  loss'  which  has  its  source  in  his 
own  failure  to  pay  the  debt  when  due,  and  then  proceed  against  the 
principal,  and  cannot  rely  on  a  want  of  diligence  which  he  has  shared,  as  a 
reason  for  being  relieved  from  the  performance  of  his  obligation.  Gra- 
ver V.  Hoppock,  2  Dutcher,  191;  The  St.  Albans  Bank  v.  Dillon,  30 
Vermont,  122  ;  Commercial  Bank  v.  French,  21  Pick,  486  ;  Alcock  v. 
Hill,  4  Leigh,  622 ;  Harrison  v.  Lane,  4  Bibb,  466 ;   Carr  v.  Howard, 
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8  Blackfoi-d,  199;  Itnuj  v.  The  State  Bank,  i  Eiiglisli,  185;  Calhcart's 
Appeal,  1  Harris,  419.  "  That  loss  from  indulgence  which  is  purely  jior- 
missivo,  will  dischai-i^e  a  siiretj',"  said  Gibson,  C.  J.,  in  the  case  of  The 
United  States  v.  Simp.'<on,  2  Penna.  R.  437,  "  is  unsupported  hy 
authority,  and  in  contradiction  of  the  most  obvious  principles  of  justice  ; 
such  a  loss  being  attributable  to  the  surety's  own  negligence,  in  omitting 
to  warn  the  creditor  to  proceed  ;  without  which  he  raa^'  not  know  that 
a  loss  is  impending.  Actual  detriment  is  not  the  criterion,  or  a  mate- 
rial ingredient.  If  the  creditor  has  disabled  himself,  the  surety  is  ip^o 
facto  discharged  ;  if  he  has  not,  no  eventual  loss  from  mere  delay  will 
produce  that  effect."  The  material  question,  therefore,  is,  did  the 
creditor  enter  into  a  binding  agreement  for  forbearance;  if  lie  did  not, 
time  actually  given  in  pursuance  of  a  promise  to  that  effect,  will  not 
discharge  the  suretj^ 

The  distinction  between  an  agreement  to  give  time,  and  of  time  given 
irrespectively  of  agreement,  depends  on  reasons  which  though  subtle, 
are,  notwithstanding,  sound.  A  naked  promise,  to  forbear  enforcing  the 
payment  of  a  debt,  has  no  legal  efHcac}-,  and  works  no  change  in  the 
antecedent  relations  of  the  parties.  It  may,  indeed  operate  as  a  motive 
for  indulgence,  but  has  no  more  legal  weight  than  anj'  other  motive 
sufficiently  strong  to  produce  the  same  effect.  But  an  agreement  for 
time,  sustained  by  a  sufficient  consideration,  varies  the  contract,  by 
changing  the  period  for  its  performance,  and  not  only  delays  the  credi- 
tor, but  deprives  the  surety  of  the  right,  which  he  woidd  otherwise  have, 
to  compel  the  principal  to  fulfil  the  engagement.  For  although  a  con- 
tract cannot  be  varied  at  law  without  the  consent  of  all  the  parties, 
whether  bound  as  principals  or  sureties,  equity  regards  the  matter  in  a 
different  aspect,  and  will  give  effect  to  any  agreement  tliat  may  be 
made  between  the  principal  and  creditor,  who  are  the  persons  chiefly 
interested.  Hence,  a  change  made  by  them,  discharges  the  surety,  by 
bringing  the  original  contract  to  an  end,  and  sul)stituting  another  in 
its  place,  to  which  he  did  not  assent,  and  which  consequently  does  not 
bind  him. 

This  result  will  not  follow,  unless  the  change  is  material  ;  but  time, 
which  is  always  of  tlie  essence  of  the  contract  at  law,  is  equally  so  in 
equity,  when  an  alteration  in  the  period  lixed  for  performance  will 
affect  the  rights  and  duties  of  the  parties.  To  make  a  gift  of  time 
effectual,  it  must  be  binding  on  the  suretjr  and  preclude  him  from  en- 
forcing the  punctual  payment  of  the  debt,  which  may  be  necessary  to 
his  protection.  Hence,  the  only  way  to  do  substantial  justice  under 
these  circumstances  is,  to  set  him  free,  and  leave  the  creditor  to  seek 
a  remedy  under  the  contract  in  the  new  form  into  which  he  has  shaped  it. 

On  the  other  hand,  when  a  promise  of  forbearance  is  without  con- 
sideration, and  has  no  legal  force,  it  may  fairly  be  presumed  to  be  iu 
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subordination  to  tlie  rights  of  tlie  surety.  He  nia^^  tlierefore,  enforce 
tlie  payment  of  tlie  dclit,  tlirouyh  a  bill  in  equity  or  notice  in  pais,  and 
if  so  there  is  no  ground  for  holding  him  discharged. 

It  is,  accordingly,  'well  established  tliat  taking  additional  or  collateral 
security  which  though  payable  at  a  future  day,  does  not  suspend  or  ox- 
tinguisli  any  existing  right  or  rcinedj-,  will  not  discharge  the  surety 
either  at  law  or  in  equit}'.  Jlorfian  \.  Martien,  32  Missouri,  438; 
Foa:  v.  Farler,  41  Barb.  31  ;  Eyre  v.  Everett,  2  Russell,  381. 
Such  a  course  tends  to  the  benefit  of  the  surety  by  increasing  the 
means  of  paj'ment,  and  although  it  may  induce  dela}',  does  not  pre- 
clude the  right  to  insist  an  prompt  performance. 

The  rule  is  illustrated  by  the  case  of  Th(^  Adams  Banl'  v.  Anihoivj, 
18  Pick,  238,  where  the  plaintiff  was  permitted  to  recover  against  the 
surety,  notwithstanding  a  failure  to  include  the  note  on  which  the  suit 
was  brought,  in  an  attacliment  issued  for  another  demand  against  the 
principal,  under  which  a  sufficient  amount  of  property  had  been  seized 
to  satisfy  both  causes  of  action.  This  decision  shows,  that  the  creditor 
may  remain  quiescent  until  the  suret^^  summons  him  to  proceed,  even 
when  the  circumstances  are  such  that  he  might  collect  the  debt  by  the 
exercise  of  ordinary  diligence.  In  like  manner,  astipulation  in  a  lease, 
that  tlie  lessor  may  take  the  rent  in  kind  out  of  the  products  of  the 
land,  will  not  make  it  his  duty  to  do  so,  or  render  a  failure  to  act  upon 
or  enforce  the  stipulation,  a  discharge  of  the  sureties  sf  the  lessee. 
Taft  V.  Giford,  13  Metcalf,  18T. 

It  results  from  the  same  pi'inciple,  that  a  master  or  emploj-el-,  is 
under  no  obligation  to  examine  the  accounts  or  set  a  watch  on  the 
dealings  of  his  agents  or  servants,  for  the  benefit  of  those  who  have 
become  answerable  for  their  good  behavior,  or  even  to  give  notice  of 
specific  instances  of  embezzlement  or  misconduct,  for  the  purpose  of 
putting  the  sureties  on  their  guard  and  stimulating  them  to  take 
measures  for  their  own  protection,  because  the  latter  are  bound  to 
inquire  for  themselves,  and  cannot  complain  that  they  were  not  in- 
formed unless  the  circumstances  are  such  that  silence  is  equivalent  to 
a  Kupjiressio  veri.  (2  Leading  Cases  in  Equity,  Part  2,  .532,  3  Am.  ed.) 
jlfcGehee  v.  Gewin,  25  Alabama,  176;  Dawson  v.  Lawes,  23  English 
L.  &  E.  365. 

The  creditor  is  bound  to  good  faith,  but  not  to  diligence,  and  his 
laches  will  not  discharge  the  surety  short  of  the  gross  negliseuce  which  is 
tantamount  to  fraud.  The  United  Sales  v.  Kirkpatrich,  9  Wheaton,  720  ; 
The  State  Bank  v.  Chalwood,  3  Halstead,  1.  The  sureties  of  a  cashier 
or  teller  may  accordingly  be  answerable  for  a  defalcation  which  has 
been  connived  at  by  the  president  and  directors.  The  Raihca;/  Co.  v. 
Schaeffer,  9  P.  F.  Smith,  3.50;  The  Amherst  Bank  v.  Boot,  2  Metcalf, 
522;  3Iuir  v..  The  Bank  of  Alexandria,  1  Peters,  46;   Taylor  v.  The 
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Banh  of  Kenlucly,  2  J.  J.  !Maisliall,  5Gn.  The  wrong  is  not  less  in 
each  inrtividiial  for  beiii;^  sliarert  with  others,  nor  does  it  cease  on  that 
acfonnt   to  be   within   the   condition   of  the  hond. 

"The  princinle,"  said  Sharswood,  J.,  in  The  J'illshnrgh  and  Fort 
Wriync.  Railway  (lirmpn.ny  v.  Schopffer,  "was  reconsidered  and  re- 
aflirmed  in  The  Uni/i'd  H/oIpk  v.  Ynn~anrlt,  11  Wheat.  184,  where  it  was 
held  that  the  omission  of  the  projjer  oflicer  to  recall  a  delinquent  pay- 
master, contrary  to  the  express  injunction  of  an  act  of  Congress,  did  not 
discharge  the  surety.      The  ('ovivwnirerilth  v.  Brice,  10  Harris,  211." 

"  Tlie  reasons  so  clearly  stated  by  Story,  .J.,  in  regard  to  officers  of 
government,  apply  with  equal  force  to  the  olHcers  of  corporations. 
Corporations  can  act  only  by  officers  and  agents.  They  do  not  guar- 
anty to  the  sureties  of  one  officer  the  flilelitj'-  of  the  others.  The  rules 
and  reuulations  Avhicli  they  may  establish  in  regard  to  jjeriodicnl  returns 
and  payments  are  for  their  own  security',  and  not  for  the  benefit  of  the 
sureties.  The  sureties,  by  executing  the  bond,  became  responsible  for 
the  fidelity  of  their  principal.  It  is  no  collateral  engagement  into 
which  they  enter,  dependent  on  some  contingency  or  condition  differ- 
ent from  the  engagement  of  their  principal.  The}'  become  joint  obli- 
gors with  him  in  tlie  same  bond,  and  with  the  same  condition  under- 
written. Tlie  fact  that  there  were  other  unfaitliful  officers  and  agents 
of  the  coi'poration,  who  knew  and  connived  at  his  infidelity,  ought 
]iot  in  reason,  and  does  not  in  law  or  equity,  relieve  them  from  their 
)'esponsibility  for  him.  Tiiey  undertake  that  he  shall  be  honest, 
tliough  all  around  him  are  rogues.  Wei'e  tlie  rule  different,  by  a  con- 
spiracy between  tlie  oflicers  of  a  bank  or  other  moneyed  institution, 
ail  their  sureties  might  be  discharged.  It  is  impossible  that  a  doc- 
trine leading  to  such  consequences  can  lie  sound.  In  a  suit  by  a 
bank  against  a  surety  on  the  cashier's  bond,  a  plea  that  the  cashier's 
defalcation  was  known  to,  and  connived  at  by  the  officers  of  the  bank, 
was  held  to  be  no  defeme.  Taylor  v.  The  Bank  of  Kenlucly,  2  J.  J. 
Marsh,  564." 

For  a  like  reason,  a  man  who  guarantees  tlie  good  conduct  of  an 
officer  or  agent,  for  a  definite  period,  or  so  long  as  he  shall  be  employed, 
cannot  put  an  end  to  his  responsibility  by  a  notice  that  he  will  be  no 
longer  bound,  or  re(|airing  the  master  to  dismiss  the  servant.  Calvert 
V.  Gordon,  1  C.  &  C.  809,  3  M.  &  R.  l-'t;  jlfcffeher  v.  (,'eivin,  2.5 
Alaliama,  lift.  Tiie  point  having  been  decided  against  the  defend- 
ant in  Calvert  v.  Gordon,  he  applied  for  an  iuj auction,  and  it  was 
contended  in  support  of  the  motion  that  inasmuch  as  the  other  parties 
might  bring  the  contract  to  a  close  b}'  a  withdrawal  on  one  side, 
or  a  dismissal  on  the  other,  tlie  guarantor  oiight  to  have  the  same 
privilege.  It  was  also  said,  that  the  master  ought  to  bear  the  loss 
arisino'   from  the  misconduct  of  a   servant  whom  he  had  chosen  to 
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employ,  with  notice  that  he  had  become  an  oliject  of  just  suspicion  to 
the  surety.  The  case  vvas,  however,  decided  in  equity  as  it  had  been 
at  law,  on  the  terms  of  the  contract  which  'bound  the  defendant  abso- 
lutely, without  empowering  him  to  terminate  his  liability  by  notice. 
Gordon  v.  Ccdvert,  2  Simons,  253,  2  Russell,  531.  It  was  determined 
in  like  manner  in  Andrews  v.  Beale,  3  Cowen,  698,  that  the  refusal  of  a 
sheriff  to  remove  a  deputy  in  compliance  with  the  request  of  his  sure- 
ties, did  not  exonerate  them  from  a  default  subsequently  committed  by 
their  principal ;  and  the  same  point  maybe  found  in  MvGeliee  v.  Gewin, 
25  Alabama,  176.  Although  th^  case  of  Gordons.  Cah-ert,  was  ques- 
tioned in  G<>--<'<v.  SlKwni^on,  2  Sumner,  453,  it  would  seem  to  be  in  strict 
conformity  with  the  doctrine,  tliat  chancery  will  not  relieve  against  a 
contract  in  equitj'  except  on  the  ground  of  fraud,  accident,  or  mistake. 

In  these  instances,  the  contract  was  under  seal ;  but  a  parol  guarantee 
based  upon  a  consideration  wliich  is  entire,  and  has  been  wholly  or 
partly  executed,  is  governed  by  the  same  principle.  An  insurer  who  has 
received  the  premium,  cannot  return  it  and  rescind  the  contract,  nor 
can  a  vendor  who  warrants  the  docility  and  soundness  of  a  horse, 
escape  from  the  liability  which  he  has  incurred,  without  the  consent  of 
the  purchaser.  When,  however,  the  contract  is  unilateral,  as  in  the  case 
of  a  guaranty  of  future  sales  or  advances,  which  the  creditor  is  not 
bound  to  make,  it  is  revocable  and  may  be  withdrawn  at  any  time 
before  it  is  acted  upon  by  the  latter  (ante,  96).  Addison  on  Con- 
tracts, 667. 

As  the  creditor  is  not  bound  to  obtain  satisfaction  from  the  prin- 
cipal, he  may,  in  general,  sta}'  the  proceedings,  .which  he  has  instituted 
for  that  purpose,  or  pursue  them  in  the  way  which  he  deems  most  ad- 
visable. Baker  v.  Davis,  2  Foster,  28  ;  Laivson  v.  Snyder,  1  Marjdand, 
71.  In  The  Commissioners  of  Berks  v.  Ross,  3  Binney,  250,  suit  was 
brought  against  the  sureties  in  a  bond  given  to  secure  the  faithful  per- 
formance of  a  contract  for  building  a  bridge.  The  defendants  alleged 
that  the  plaintiffs  had  entered  into  an  arrangement  with  the  principal, 
by  which  he  was  discharged  from  arrest,  on  entering  a  common  ap- 
pearance and  executing  an  assignment  of  all  his  property  as  security, 
and  tliat  he  had  thus  been  enabled  to  leave  the  State,  and  escape  be- 
j'ond  the  reach  of  legal  process.  It  was,  however,  held,  that  as  the  new 
contract  did  not  vary  the  old,  or  preclude  the  right  to  enforce  the  bond, 
there  was  no  reason  why  it  should  discharge  tlie  sureties,  who  had 
gained  rather  than  lost  by  a  transaction  which  made  all  the  property 
of  the  principal  available  for  the  payment  of  his  debts.  The  supine- 
ness  of  the  creditor  will  not  be  a  defence,  even  when  it  results  in  the 
loss  of  a  lien  on  the  real  estate  of  the  principal  debtor,  which  would 
otherwise  have  been  available  for  the  paj-ment  of  the  debt.  Thus,  in 
The  United  Stales  v.  Simpson,  3  Peuna.  Rep.  437,  the  surety  was  held 
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lialile,  although  a  judgment  ajrainst  the  principal  had  been  allowed  to 
expire,  and  the  land  which  it  bound  was  sold  nnder  exoentions  issued 
by  other  persons.  This  decision  was  followed  in  i\fun.'<dor/f  v.  Sim/i^r, 
5  Watts,  179,  and  The  FtirmrrH'  Haul' of  Ohio  v.  R,'ipi<,lrh,  13  Ohio, 
84,  and  the  surety  held  not  to  be  discharged  by  a  failure  to  revive 
a  judgment  against  the  princiijal,  resulting  in  the  loss  of  a  lien  which 
was  the  only  security  for  the  payment  of  the  debt. 

The  principle  is  the  same  when  a  failure  to  proceed  against  the  maker 
of  a  promissory  note  is  relied  on  as  a  defence  in  a  suit  aL^ainst  the  en- 
dorser. In  general,  such  persons  stand  iu  the  relation  of  [)rincipal  ami 
guarantor;  and  any  act  \^  liich  impairs  or  suspends  the  recouise  (jf  the 
holder  of  the  insti'ument  against  the  former,  will  discharge  the  latter. 
But  in  Lcinix  v.  Prout,  .3  AVheaton,  .520,  the  countermand  of  an  execu- 
tion against  the  maker  of  a  note  before  levy,  was  held  not  to  defeat  a 
suit  against  the  endorser,  wlio  was  said  to  have  no  right  to  complain  of 
a  delay,  which  he  might  have  terminated  by  taking  up  tlie  instrument 
and  enforcing  it  by  suit.  In  Hi'Ihni:^  v.  Lorcll,  4  Pick.  I.t-!  ;  5  Id.  307  ; 
judgment  was  in  like  manner  given  against  an  accommodation  endorser, 
at  the  suit  of  an  endorsee  who  had  taken  the  instrument  with  notice 
that  the  transfer  dissolved  an  attachment  which  had  been  laid  on  the 
goods  of  the  maker.  An  instance  of  the  same  nature  may  be  found 
in  the  illontpclicr  JIankv.  Lh.roi-i,  4  Vermont,  399,  where  a  surety 
was  held  liable,  notwithstanding  the  discontinuance  of  an  attachment 
against  the  property  of  the  principal,  in  pursuance  of  an  arrangement 
for  the  payment  of  the  debt  ;  and  tliis  decision  was  followed  in  Jjaler  v. 
Jfar^hall,  16  Vermont,  32.5. 

But  whih^  the  creditor  ma:*  abstain  from  taking  active  measures  against 
the  principal,  and  even  abandon  those  which  he  has  commenced,  he  must 
not  relinquish  any  lien  or  im[)airany  remedy  that  can  be  made  effectual 
for  the  collection  of  the  debt.  He  is  not  bound  to  protect  the  surety,  but 
be  is  bound  to  do  nothing  to  prevent  the  surety  from  protecting  himself. 
The  right  of  the  latter  to  be  subrooated  to  all  the  means  at  the  dis- 
posal of  the  creditor,  is  one  of  the  highest  equity  ;  and  any  act  hy  which 
it  is  curtailed,  will,  to  the  extent  of  the  injury  inflicted,  be  a  defence. 
A  failure  to  take  the  goods  of  the  principal  in  execution  will  not  dis- 
charge the  surety  because  the  loss  arises  fi'om  the  snpineness  of  the 
ci-editor,  and  not  from  his  act.  Nor  will  he  be  discharged  bj'  the 
laches  of  the  creditor  in  not  obtaining  judgment,  or  in  suffering  a  judg- 
ment to  expire  that  has  been  already  entered.  But  if  the  lien  of  a 
judgment  be  released,  a  levy  withdrawn,  or  anj-  other  security  aban- 
doned, to  the  injury  of  the  surety,  and  without  his  consent,  he  may 
claim  a  credit  to  the  full  amount  of  the  benefit  surrendered  ;  Kuhn^  v. 
The  Wc4in<jri:'la,id  lUnih,  2  Watts,  136,  The  law  was  so  held  in  The 
CommoniceaUh  v.  Miller,  8  8.  &  R.  452,  and  the  withdrawal  of  a  levy 
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on  the  goods  of  the  principal,  in  consequence  of  wliicb  they  were  seized 
find  sold  under  a  writ  issued  in  anotliev  suit,  said  to  entitle  the  sureties 
to  reduce  the  demand  against  tliem,  by  deducting  all  that  would  have 
been  made  had  the  execution  been  pushed  to  a  sale.  A  similar  decision 
was  made  in  The  Gommonweallh  v.  Haas,  16  S.  &  R.  252,  althougli  both 
cu^es  were  said,  by  Rogers,  J.,  to  depend  on  the  general  rule,  that  a  levy 
on  the  goods  of  one  of  several  joint  debtors  satisfies  tiie  debt  as  it  re- 
gards all,  whether  they  are  principals  or  sureties.  Hunt  v.  Breeding, 
12  S.  &  R.  41  ;  LijDii  V.  Hampton,  8  Harris,  46;  Holt  v.  Bodei/,  6  Harris, 
207.  But  in  Di.Ton  v.  Ewing,  3  Hammond,  280,  where  the  exoneration 
of  the  surety  was  again  held  to  follow  from  the  withdrawal  of  an  execu- 
tion against  the  goods  of  the  principal,  the  decision  was  based  on  tlie 
peculiar  relation  in  which  they  stood  to  eacli  other,  and  not  on  the 
more  general  ground  taken  in  The  Gominonwealth  v.  Haa.-f.  And  the 
better  opinion  would  seem  to  be,  that  a  levy  will  not  operate  as  satis- 
faction when  the  creditor  is  not  actually  paid,  unless  a  loss  is  inflicted 
on  the  debtor  by  placing;  the  goods  beyond  his  reach,  or  there  is  some 
other  circumstance  making  it  inequitable  to  enforce  the  debt.  Cath- 
curt'ts  Appeal  1  Harris,  41'.). 

Whatever  doubt  may  exist  as  to  the  reason,  there  is  none  as  to  the 
result ;  and  all  the  autliorities  agree,  that  the  abandonment  of  an  execu- 
tion wliich  has  once  been  actually  laid  on  the  goods  of  the  principal, 
will  discharge  the  surety.  Carpenter  v.  Devon,  6  Ala.  718  ;  The  Stale 
Bank  v.  Ediuardii,  20  Id.  616;  Sneed  v.  White,  3  J.  J.  Marsh,  .52.5; 
Gicens  v.  Briscoe,  lb.  534  ;  Jones  v.  Bullock,  3  Bibb,  467  ;  The  Far- 
mers'' Bank  of  Ohio  v.  Reynolds,  13  Ohio,  84  ;  Baker  v.  Fordyce,  9 
I!arr,  275;  Talmage  y.  BurUngame,  lb.  21  ;  Ferguson  v.  Turner,  7 
Missouri,  497  ;  Curran  v.  Colbert,  3  Georgia,  239;  Brown  v.  Biggins, 
12  Id.  271 ;  Robeson  v.  Eoberls,  20  Indiana,  155.  It  is,  however,  gener- 
ally conceded  that  tliis  rule  does  not  apply  until  actual  levy,  and  that 
tiie  surety  will  not  be  exonerated  bj'  the  withdrawal  of  the  writ  after 
it  has  gone  forth,  but  before  the  goods  have  been  taken  under  it  by  the 
sheriff.  Cathcart's  Appeal,  1  Harris,  416;  SLirrisonv.  Hartman,  2  Id. 
55  ;  Lennox  v.  Prout,  8  Wheaton,  520  ;  Saiuyer  v.  Bradford,  6  Ala- 
bama, 572;  McKenny's  ExU-s  Y.  Waller,  1  Leigh,  434.  In  Chichester 
V.  Ifasoi),  7  Leigh,  244,  the  case  last  cited  was  overruled,  and  the 
waiver  of  the  inchoate  lien,  acquired  b}'  placing  the  writ  in  the  hands 
of  the  sheriff,  held  to  have  the  same  effect  on  the  obligation  of  the 
surety  as  if  the  goods  had  been  actually  seized  and  then  relinquished. 
But  in  Humphreys  v.  Hilt,  6  Grattan, -509,  the  court  held,  in  ac- 
cordance with  the  general  course  of  decision,  that  a  surety  would  not  be 
exonerated  hy  the  withdrawal  of  an  execution,  before  it  had  passed  into 
an  actual  levy.  Moreover,  as  the  exoneration  of  the  surety  arises  from 
the  loss  of  a  means  for  the  collection  of  the  debt,  it  will  not  follow 
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from  the  abandonment  of  a  lev}'  on  land  -n-hicli  is  bound  by  the  lien  of 
the  judgment,  nor  in  anj'  case  where  it  is  clearly  apparent  that  the 
course  pursued  b}'  the  creditor  was  not  injurious.  Baker  v.  Bavis,  2 
Foster,  27  ;  ,S'asser  v.  Young,  6  Gill  &  Johnson,  243. 

The  English  decisions  are  to  same  effect.  Thus  in  Maijliew  v. 
Crickett,  2  Swanston,  193,  the  withdrawal  of  an  e"xecution,  which  had 
been  laid  on  the  goods  of  the  principal,  under  a  judgment  confessed 
by  him,  was  held  to  discharge  the  surety;  and  the  cliancellor  would 
seem  to  have  thought,  that  the  levy  was  a  satisfaction,  and  might 
have  been  pleaded  as  such  at  law.  Similar  ground  was  taken  in 
IIii rberton  v.  Bennett,  1  Beatty's  Irish  Ch.  386,  and  the  surrender  of 
a  leaseliold  estate,  hy  a  tenant,  with  the  as.sent  of  the  landlord  said  to 
exonerate  the  defendant  from  the  burden  of  a  mortgage,  which  he  had 
executed  as  a  security  for  the  performance  of  the  covenants  in  the 
lease.  Tlie  terra  was  said  to  be  a  security  to  wliich  the  tenant  might 
have  resorted  for  indemnity,  and  which  could  not  be  taken  awa}'  with- 
out freeing  him  from  liabilit}'. 

The  rule  applies  with  as  much  force  where  the  security  waived  or 
surrendered  l)y  the  creditor  was  given  by  the  principal,  as  where  it  is  the 
result  of  legal  process.  For  while  the  one  grows  out  of  an  effort 
which  the  surety  had  no  right  to  exact,  and  which  was  not  intended  for 
his  benefit,  the  other  is  created  expressly'  with  a  view  to  the  jiayment 
of  the  debt,  and  cannot  be  applied  to  Siwy  other  way  without  a  breach 
of  trust.  Indeed,  nothing  can  be  more  obvious,  than  the  interest  of 
the  surety  in  the  preservation  of  all  the  securities  held  for  the  del)t,  or 
tiie  injury  which  maybe  iuflicted  upon  him  by  their  loss  or  destruc- 
tion. Hence,  tlie  reasons  which  forbid  the  creditor  to  willidraw  a  lien 
acquired  by  execution,  preclude  him  from  surrendering  propeity  or 
securities  whicli  have  been  pledged  by  the  principal,  and  would  if 
properl}^  used  secure  the  debt. 

The  question  arose,  in  Baker  v.  Bririrfs,  8  Pick,  ]22,  where  the  sur- 
render of  a  horse  and  gig  to  the  principal,  which  had  been  received 
from  him  as  a  security  for  the  debt,  subsequently  to  the  period  at 
wliich  it  was  contracted,  was  held  to  exonerate  the  surety  ;  and  it  wa^ 
said  that  this  result  would  follow  wlierever  the  creditor  rfelin(iuished 
assets  or  eff'ects  of  any  description,  which  might  have  been  api)lied  in 
payment.  "It  is  a  well  settled  principle  of  equity,"  said  Parker,  0 
J.,  bj'  whom  tlie  opinion  of  the  court  was  delivered,  "that  a  creditor 
who  has  the  personal  contract  of  his  debtor  with  a  surety,  and  lias 
also,  or  takes  afterwards,  property  from  the  principal,  as  a  pledge  or 
security  for  his  debt,  is  to  hold  the  property  fairly  and  impartially  for 
the  benefit  of  the  surety,  as  well  as  himself;  and  if  he  parts  with  it, 
without  the  knowledge  or  against  the  will  of  the  surety,  be  shall  lose 
bis   claim  aoaiust  the  surety,  to  the  amount  of  the  property  so  sur- 
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rmidered."  Similar  decisions  were  made  in  Perrin  v.  llie  Fireman'a 
Ins.  Go.  of  Blohile,  22  Alaliama,  575,  and  in  Hidden  v.  Binho}-),  5 
Rhode  Island,  29  ;  while  in  The  New  Hampshire  Savings  Bank  v.  Col- 
cord,  15  New  Hampshire,  110,  it  was  held  that  the  creditor  could  not 
rebut  the  equity  arising  from  the  surrender  of  securities  given  when 
the  contract  was  made,  bj'  proof  that  they  were  exchanged  for  others 
of  greater  Talue,  and  that  the  transaction  was  beneficial  rather  than 
injurious  to  the  surety.  This  decision,  may,  however,  well  be  doubted, 
because  when  the  contract  is  not  varied  or  extinguished,  the  relief 
should  not  go  beyond  the  loss. 

In  lUiker  v.  Briggs,  8  Pick.  122,  the  court  said  that  the  discharge 
of  the  surety  by  the  loss  or  surrender  of  the  property  or  securities  held 
for  the  debt,  was  derived  b}'  chancer}'  from  the  civil  law  (ante)  ;  but 
that  it  wa^;  a  principle  of  natural  justice  which  tiie  common  law  should 
recognize  and  enforce,  and  such  is  now  the  current  of  authority  in  the 
Ignited  States;  Harris  v.  Brooks,  21  Pick.  195;  Carpenter  v.  King,  9 
Metcalf,  511  (post,  431). 

The  jirinciple  on  which  these  cases  rest  applies  in  every  instance, 
where  the  creditor  suffers  the  means  of  payment  or  satisfaction  to  pass 
from  his  hands,  without  applying  them  to  the  dischai'ge  of  the  debt, 
and  consequent  indemnification  of  the  surety.  Ferrine  v.  The  Firp- 
man's  Ins.  Co.  of  21obiJe,  2:2  Alabama,  575.  Thus  in  Law  v.  The  East 
India  Company,  4  Vese^',  824,  the  surety  was  held  to  be  exonerated  by 
the  payment  of  a  sum  of  money  to  tlie  principal,  which  might  have 
been  retained  by  the  creditor,  and  appropriated  to  the  extinguishment 
of  the  demand,  altliough  the  payment  was  in  good  faith  under  a  mis- 
taken impression  as  to  the  state  of  the  account.  A  similar  decision 
was  made  in  Lichlenihaler  v.  Thompson,  13  S.  &  R.  156,  and  the  re- 
ceipt of  a  year's  rent  from  the  sheriff,  by  whom  the  goods  of  the  tenant 
had  been  sold  under  an  execution,  held  to  preclude  a  subsequent  re- 
covery against  the  surety  in  the  lease,  although  the  monej-  was  paid 
over  to  a  jirior  owner  of  the  premises,  to  whom  the  tenant  was  also 
indebted,  in  the  belief  that  he  had  the  better  right.  In  Ramsey  v.  The 
Westmoreland  Bank,  3  Penna.  2U3,  the  suretj-  was  in  like  manner  held 
to  be  exonerated  by  the  failure  of  the  creditor  to  collect  the  debt  from 
the  sheriff,  by  whom  it  had  been  made  under  an  execution  issued  by 
the  holder  of  a  younger  judgment  against  the  land  of  the  principal. 
The  justice  of  this  decision  is  however  questionable,  unless  the  creditor 
knew  that  the  monej-  had  been  received,  and  might  be  had  by  asking 
for  it. 

In  Hayes  v.  Ward,  4  Johnson's  Ch.  123,  the  wrong  of  the  creditor  in 
vitiating  a' mortgage  taken  for  the  deht  by  usury  was  for  a  like  reason 
said  to  entitle  the  surety  to  a  credit  for  tlie  amount  that  could  have 
been  recover,ed  on  the  mortgage  if  it  had  been  good.     "  There  would," 
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said  Chancellor  Kent,  "be  miicli  equity-  in  the  plaintiff's  case,  if  it 
should  final!}'  appear  that  the  defendant  "\V.  had,  by  his  o>yn  act,  ren- 
dered tlie  adequate  seciiritj^  which  be  took  fi'om  the  principal  debtor, 
illegal  and  yoid.  The  very  taking  of  that  security  by  liim  may  have 
excited  confidence  in  the  surety  and  lulled  him  to  sleep,  and  deprived 
him  of  taking  other  and  sound  security,  for  his  own  eventual  respon- 
sibility, until  it  was  too  late,  and  the  rights  of  third  persons  had  inter- 
vened. This  consideration  renders  it  an  act  of  benevolence  and  equity, 
and  imitoses  it  as  an  obligation  upon  the  <.'i'('ditor,  who  takes  security 
fVom  the  princi|)al  debtor,  to  take  it  fairly  and  lawfully,  and  to  hold  it 
impartially  and  justlj'.  According  to  the  doctrine  of  the  civil  law,  the 
surety  maj',  per  exceptioacm  cedendarwm  acllonum,  bar  the  creditor  of 
so  much  of  his  demand  as  the  surety  might  have  received,  by  an  assign- 
ment of  his  lien  and  right  of  action  against  the  principal  debtor,  pi'o- 
vided  the  creditor  had,  b^-  his  own  unnecessary  or  improper  aet,  de- 
prived the  sui-ety  of  that  resource.  The  surety,  by  his  ver)'  character 
and  vocation  of  surety,  has  an  interest  that  the  mortgage  taken  from 
the  principal  debtor,  should  be  dealt  with  in  good  faith,  and  held  in 
trust,  not  only  for  the  creditor's  security,  but  for  the  surety's  indem- 
uity.  ^V  mortgage  so  taken  by  the  creditor  is  taken  and  held  in  trust, 
as  well  for  the  secondary  interest  of  the  suretj^  as  for  the  more  direct 
and  immediate  benefit  of  the  creditor;  and  the  latter  must  do  no  wilful 
act,  either  to  poison  it  in  the  first  instance,  or  to  destroy  or  cancel  it 
afterwards.  These  are  general  principles,  founded  in  equity,  and  are 
contained  in  the  doctrines  laid  down  in  Pothier's  Treatise  on  Obliga- 
tions (Nos.  4;)(;,  51'.),  .320),  to  which  reference  has  been  made  in  the 
former  decisions  of  this  court.  ChecafbrougJi  v.  milliard,  1  Johns.  Ch. 
Bep.  414;  Sleveiis  v.  Cooper,  lb.  430,  431.  This  doctrine  dues  not 
belong  merely  to  the  civil  system  ;  it  is  equall}'  a  settled  principle  in 
the  Evglixh  Chancery,  that  a  suretj'  will  be  entitled  to  every  remedy 
which  the  creditor  has  against  the  principal  debtor,  to  enforce  every 
security,  and  to  stand  in  the  place  of  the  creditor,  and  to  have  his  secu- 
rities transferred  to  him,  and  to  avail  himself  of  those  securities  against 
the  debtor.  This  right  of  the  surety  stands  not  ujjon  contract,  but 
upon  the  same  principle  of  natural  justice  upon  which  one  surety  is 
entitled  to  contribution  from  another.  2  Ves.  C23  ;  1  Wightwick,  2-6; 
1  Dessaussure,  409  ;  2  Madd.  Ch.  437  ;  14  Ves.  li;2  ;  10  Id.  413  ;  11  Id. 
22."  This  decision  was  cited  and  followed  in  Smith  v.  Jay,  2.3  Ver- 
mont, 6.56,  and  the  release  of  a  mortgage,  held  to  exonerate  the  defend- 
ant from  liabilitj^  as  a  surety  on  the  bond  which  accompanied  it. 

A  similar  view  was  taken  in  <  'olliin/icood  v.  Irvine,  3  Watts,  306, 
and  the  creditor  said  to  be  an&werable  for  the  injury  arising  from  the 
failure  to  revive  a  judgment  which  had  been  assigned  as  security  for 
the  debt. 
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In  Watts  V.  ShvUleivorth,  5  Ilurlstone  &  Norman,  235,  tlie  pi'iii- 
cii)al  had  agreed  with  the  plaintiff  to  nialce  and  put  up  certain  fittings 
for  a  ^varehouse  to  be  paid  for  by  instalments  during  the  progress  of 
the  work.  Tlie  contract  contained  a  stipulation  that  the  plaintiff  "  shall 
and  may  insure  the  fittings  from  fire  at  such  time  and  for  such  amounts 
as  the  architect  may  consider  necessary."  The  plaintiff  did  not  insure 
the  fittings,  and  they  were  destro3'ed  by  fire,  while  still  unfinished, 
dui'ing  the  pi'ogrcss  of  the  work.  Tliis  failure  on  his  part  was  held  to 
discharge  the  defendant  from  a  guarantee  which  he  had  given  for  the 
fuliilraent  of  the  contract.  The  rule  was  said  to  be  that  if  the  person 
guaranteed  does  any  act  injurious  to  the  surety,  or  inconsistent  with 
his  rights,  or  if  he  omits  to  do  any  act  which  it  is  his  dut}'  to  do,  and 
the  omission  proves  injurious  to  the  surety,  the  latter  will  be  discharged. 

The  suret}'  may  also  be  exonerated  by  a  payment  which  ought  to 
have  been  \yithheld,  or  hy  an  acceleration  of  the  time  of  pa3'raent  to  his 
prejudice.  In  The  Steam  Navigation  Couipany  v.  Bolt,  6  C.  B.,  N.  S. 
550,  the  defendant  guaranteed  the  fulfilment  of  a  contract  to  build  a 
ship  for  a  sum  which  was  to  be  paid  in  instalments  as  the  work  went 
on.  The  plaintiffs  chose  to  pay  the  greater  portion  of  the  last  two  in- 
stalments before  the  ship  was  finished,  and  the  surety  was  held  to  be 
released  from  liabilit3' for  the  non-completion  of  the  work  to  the  extent 
of  the  anticipated  pa>'raent.  So  in  Calcert  v.  The  London  Doch  Com- 
pany, 2  Keen,  638,  the  payment  in  advance  of  monej'  which  hy  the 
terms  of  the  contract  was  to  be  retained  until  the  completion  of  the  job 
was  held  to  discharge  the  sureties.  The  principle  is  the  same  when  the 
amount  due  for  building  a  house  is  paid  to  the  contractor,  after  notice 
that  liens  have  been  filed  b^'  the  material  men.  Taylor  v.  (Jrooker,  24 
Missouri,  244. 

Some  stress  was  laid,  in  Hayes  v.  Ward,  on  the  argument  that  the 
suretj'  might  have  relied  on  the  mortgage,  in  consenting  to  be  bound 
for  the  payment  of  the  debt,  and  might  justlj'  complain  if  his  expec- 
tations were  falsified  bj'  tlie  wrongful  act  of  the  mortgagee  ;  and  a  simi- 
lar reason  was  given  in  Waison  v.  Alcock,  19  English  Law  and  Equitj^ 
64,  239,  for  holding  that  the  surety  was  discharged  by  the  failure  of 
the  principal  to  file  a  warrant  of  attorne}-,  which  had  been  given  bj'  the 
creditor  as  a  security  for  the  debt.  And  although  this  cannot  be  said, 
unless  the  debt  and  security  are  contemporaneous,  still  a  surety  may 
be  induced  to  prolong  his  liability,  and  omit  measures  for  his  own  pro- 
tection, hy  knowing  that  securit}'  has  been  given  since  the  debt  was 
contracted.  It  would,  however,  be  a  mistake  to  suppose,  that  the 
knowledge  of  the  suret}',  and  the  influence  which  it  may  have  upon  his 
conduct,  are  essential,  or  even  material  ingredients  in  the  responsibility 
of  the  creditor,  which  is  reallj-  founded,  as  the  language  of  Kent,  in 
Hayes  v.  Ward,  indicates,  on  the  relation  between  the  parties,  and  the 
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dnt^'  of  everj-  man  to  u^e  reasonable  cave  where  others  are  intcipstuil, 
and,  above  all,  to  do  no  act  by  wliich  the}'  will  be  prejudiced.  Lnte  v. 
Barton,  39,  English  Law  and  Eqnit}',  443;  Fledden  \.  BUhop,  b  llhotlc 
Island,  2!),  31. 

For  a  like  reason  it  will  make  no  difTerence  that  the  creditor  did  not 
obtain  the  lien  or  security-  which  he  surrenders  until  after  the  surety 
became  responsible,  it  being  his  duty  to  keep  all  the  means  of  satisl'ac- 
tiou  intact,  without  regard  to  the  period  at  which  they  were  acquired. 
Baker  v.  Brigrjs,  8  Pick.  122,  129.     tilrwiirt  v.  JJaris,  18  Indiana,  74. 

The  liability  of  a  co-surety  for  contribution  is  as  well  established 
as  the  right  to  demand  reimbursement  from  the  principal,  and  hence 
the  release  of  one  of  several  sureties  or  the  withdrawal  of  a  levy  on  his 
goods  will  discharge  the  others  pro  tanlo ;  Bice  v.  Morton,  19  iMissonri, 
2GI. 

In  this,  however,  as  in  other  cases,  the  relief  will  be  jiropovtioned  to 
the  injury,  and  will  not  extend  beyond  the  share  or  proportion  of  the 
burden,  whicli  would  have  fallen  on  him  if  it  had  been  equitably 
distributed  among  all  the  parties  liable  for  the  debt.  HcJmcL-  v.  Jli/lrr, 
10  Barr,  401;  KliiKiern^milh.  v.  Klin  gen  smith,  7  Casey,  4G0.  For  a  like 
reason  the  surrender  by  one  of  several  sureties  of  a  mortgage  given 
as  an  indemnitj'  I)y  the  pjrincipal,  will  preclude  him  from  reco\'ering 
contribution  from  the  I'est.  G'ooilloe  v.  Glaij,  6  B.  ]\Ioni-'ie,  2:;i;; 
Morris  v.  Taijlor,  26  Alabama,  728.  In  \Vri<j]it  v.  Stockton,  5  Leigh, 
153,  the  bar  was  held  to  he  aljsohite;  but  the  question  arose  from 
the  failure  of  the  creditor  to  compl}'  with  a  notice  to  proceed  against 
the  principal,  which  had  been  addressed  to  him  under  the  statute 
law  of  ^"irgiDia,  and  was,  therefore,  influenced  bj'  considerations, 
which  would  not  ap[)ly  under  ordinary  circumstances. 

The  principle  is  independent  of  the  relation  of  suretj'ship,  and  applies 
whenever  a  remed}'  to  which  a  debtor  would  have  been  entitled  on 
satisfying  the  demand  of  the  creditor  is  taken  from  him  or  rendered  in- 
eflectual  by  the  latter.  Anj'  act  bj'  which  a  debtor  is  deprived  of  a 
means  of  indemnit}'  or  pa^-ment  will  discharge  the  debt  wliolly  ov  p'ro 
tanto.  The  right  of  subi'ogation  is  one  of  the  highest  eqrdtj',  and  a 
loss  arising  from  the  violation  of  it  will  be  thrown  on  thepaity  to  whose 
wrong  or  default  it  is  due.  If  there  are  two  funds  or  persons,  one 
primarily,  the  other  secondaril}'  liable,  a  release  of  the  first  will,  to  the 
extent  of  the  resulting  injury,  preclude  the  right  of  recourse  against 
the  second.  2  Leading  Cases  in  Equitj',  part  1,  271,  3  Am.  ed.  The 
case  of  land  bound  by  the  lieu  of  a  mortgage  or  other  encun)ljrance, 
and  sold  in  parcels  to  successive  purchasers,  affords  a  familiar  example 
of  a  doctrine  which  applies  under  a  great  varietj'  of  circumstances.  An 
equity  arises  in  favor  of  the  first  purchaser  to  be  indemnified  at  the  ex- 
pense of  the  second,  which  the  mortgagee  is  not  at  liberty  to  disregard, 
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and  he  cannot  discbarge  one  after  receiving  notice  of  tlie  paramount 
right  of  the  other  without  liberating  both. 

As  the  right  to  exoneration  depends  on  the  wrong  done  by  the 
creditor,  it  will  not  arise  when  the  course  of  the  latter  is  rightful,  and 
a  mere  performance  of  his  duty  to  the  other  parties  to  the  contract. 
Hence,  a  security  taken  after  the  debt  is  contracted,  for  a  temporary  pur- 
pose, and  with  a  stipulation  that  it  shall  be  given  back  when  that 
purpose  is  satisfied,  may  be  restored  in  pursuance  of  the  stipulation, 
without  impairing  or  in  any  way  discharging  the  liability  of  the  surety. 
27(6  Pearl  Street  Society  v.  Imlay,  23  Conn.  10. 

In  the  cases  hitherto  considered,  the  discharge  of  the  surety  arose 
from  the  surrender  or  abandonment  of  the  lien  or  securities  held  for  the 
debt,  and  consequently  had  its  origin  in  actual  misfeasance,  as  dis- 
tinguished from  mere  laches  or  negligence.  But  although  the  creditor 
has  no  duties  to  perform  under  ordinary  circumstances,  and  will  be 
safe  so  long  as  he  refrains  from  acting  in  a  way  to  injure  the  surety,  he 
may  be  placed  in  a  situation  calling  for  active  measures  of  precaution, 
and  rendering  him  responsible  for  a  want  of  due  care  or  diligence.  The 
relation  ordinarily  arising  from  a  contract,  is  one  of  antagonism,  rather 
than  of  trust  and  confidence,  and  a  literal  performance  is  all  tliat  can 
be  claimed  on  either  side.  This  is  equally  true  where  all  the  parties 
are  primarily  liable,  and  where  one  or  more  have  contracted  as  sureties 
for  the  benefit  of  the  rest.  Hence,  the  surety  is  bound  to  fulfil  tlie  con- 
tract, or  cause  it  to  be  fulfilled,  and  cannot  complain,  because  the  credi- 
tor does  not  seek  a  remedy  for  the  breach.  But  the  pledge  or  transfer 
of  goods  or  assets,  as  a  security  for  the  pajmient  of  the  debt,  creates  a 
new  and  different  obligation,  which  rests  wholly  on  the  creditor,  and 
makes  him  responsible  for  any  injury  that  may  be  caused  by  his  want 
of  diligence.  Under  these  circumstances  the  obligation  imposed  b}' 
the  contract  is  coupled  with  another  arising  from  the  bailment,  and  a 
violation  of  the  latter  may  to  the  extent  of  the  resulting  injury  be  set 
off  against  the  former.  It  is  well  established  that  a  bailee  cannot,  even 
where  his  office  is  purely  gratuitous,  remain  passive,  and  will,  on  the 
contrary,  be  responsible  for  any  loss  that  might  have  been  averted  by 
the  exercise  of  timely  care.  And  this  is  true,  a  fortiori,  where  the 
propertj'  of  others  is  entrusted  to  him  as  security  for  the  fulfilment  of 
an  obligation  in  which  he  is  interested,  and  with  an  implied  understand- 
ing that  it  shall  be  made  available  for  the  payment  of  the  debt.  Every 
one  who  accepts  the  custody  of  that  in  the  preservation  of  which 
others  are  interested,  is  necessarily  bound  to  act  with  a  due  regard  to 
tlieir  safety  as  well  as  his  own,  and  will,  consequently,  be  responsible 
for  a  neglect  by  which  they  are  injured,  whether  it  take  the  form  of  a 
direct  and  active  violation  of  right,  or  consists  simply  in  a  culpable  in- 
action, resulting  in  a  loss  which  might  have  been  averted  by  a  reason- 
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able  degree  of  effort  or  precaution.  In  other  words,  every  such  person 
is  a  bailee,  and  answerable  for  the  fulfilment  of  those  duties  which  are 
well  known  to  arise  fronn  a  bailment.  These  are  obviously  the  sanae, 
whether  the  bailment  is  collateral  to  a  contract,  and  intended  to  guar- 
antee its  performance,  or  with  a  view  to  any  other  purpose;  for  nothing 
can  be  more  obvious,  than  the  interest  of  him  who  gives  security  for 
the  fidfllment  of  an  obligation,  to  have  it  applied  to  the  purpose  for 
which  it  is  given,  or  restored  iu  safety,  if  satisfaction  is  obtained  from 
other  quarters. 

A  distinction  would,  therefore,  seem  to  exist  between  the  remedies 
which  are  conferred  by  law,  and  those  which  are  derived  from  the  act 
of  the  parties.  Tlie  former  are  rights  which  need  not  be  pursued 
further  than  the  creditor  thinks  fit,  the  latter,  trusts  held  for  the  bene- 
fit of  others  as  well  as  his  own,  and  which  must  consequently  be  exe- 
cuted with  good  faith  and  diligence.  In  the  one  case,  his  duties  are 
merelj'  passive,  in  the  other,  thej'  are  so  far  active  that  he  maj'  be 
answei'able  for  laches  or  supineness  in  the  management  of  that  which 
he  has  received.  He  may,  therefore,  refrain  from  issuing  execution 
against  the  principal,  even  when  his  estate  is  manifestly  diminishing 
in  vmIuc,  and  becoming  less  adequate  to  meet  his  obligations.  And 
the  better  opinion  would  seem  to  be,  that  he  is  not  responsible  for 
suffering  a  judgment  to  expire,  or  abandoning  a  Hen  acquired  b}'  an 
attachment  or  execution,  unless  the  execution  of  the  writ  has  gone 
far  enough  to  operate  as  a  virtual  pa^-ment  or  satisfaction  of  the 
debt; 

On  the  other  hand,  when  a  demand  is  assigned,  a  certificate  of  stock 
transferred,  or  a  mortgage  executed  as  collateral  security',  the  creditor 
will  incur  nearly,  if  not  quite,  the  same  responsibility  for  the  faithful 
administration  of  the  assets  delivered  to  his  keeping,  as  if  he  were  a 
guardian  or  trustee.  Pivkensv.  Ifflrftorowg'/i,  26  Alabama,  417.  Under 
these  circumstances,  the  defence  will  not  be  confined  to  the  surety,  but 
may  be  taken  advantage  of  b}'  every  one  who  has  been  prejudiced  by  a 
want  of  care  or  Gdelitj'  in  the  collection  of  the  securities  given  for  the 
debt.  The  law  was  so  held  in  Ex  parte  3Inre,  1  Coxe,  03,  and  the 
laches  of  the  creditor  in  enforcing  the  payment  of  a  bond,  which  had 
been  transferred  as  collateral,  said  to  entitle  the  obligor  to  a  credit  for 
all  that  might  have  been  recovered  by  the  exercise  of  due  diligence.  A 
similar  decision  was  made  in  Williams  v.  Price,  1  Simon  &  Stewart, 
581,  and  the  loss  occasioned  by  the  stay  of  execution  on  a  judgment 
which  had  been  assigned  as  security  thrown  on  the  creditor.  The 
court  cited  and  relied  on  the  authorit\-  of  Ex  parte  Hare,  but  said 
tliat  it  was  not  necessary  to  adopt  all  the  principles  laid  down  in  the 
course  of  that  decision.  But  Ex  parte  Mure  w:^  closely  followed  in 
the  case  of  Sullivan  v.  Morroic,  i  Indiana,  425,  and  the  creditor  held 
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responsible  for  delaying  to  enforce  the  payment  of  a  note,  whicli  had 
been  assigned  as  collateral,  until  the  maker  became  insolvent. 

It  results  fi-om  these  decisions  that  if  a  man  who  receives  assets  of  any 
kind,  is  not  bound  to  active  diligence,  he  is  at  least  under  an  obliga- 
tion not  to  suffer  them  to  deteriorate  in  his  hands,  from  a  want  of  the 
care  which  a  prudent  man  would  exercise  in  the  prosecution  of  his  own 
business.  Muirhead  v.  Kirkpalrick,  9  Harris,  23Y,  241  ;  Pickeite  v. 
Yai^borough,  26  Alabama,  417;  Trotter  v.  Crockett,  2  Porter,  401,  413; 
Bussell  V.  Hester,  10  Alabama,  536.  "A  bond  or  contract,  which  is 
transferred  as  a  collateral  security,"  said  Woodward,  J.,  in  Muirhead 
X.  Kirkpatrick,  "  is  put  under  the  dominion  of  the  creditor,  to  make  his 
claim  out  of  it.  His  duties  in  respect  to  it  are  active.  He  is  to  employ 
reasonable  diligence  in  collecting  the  money  on  the  security  and  appl3'- 
ing  it  to  the  principal  debt,  :ind  the  conversion  of  it  into  a  less  security, 
is  such  misuse  as  makes  him  accountable  to  the  debtor."  In  this  in- 
stance the  loss  arose  from  misfeasance,  but  the  language  of  the  court 
implies  that  the  creditor  would  have  been  answerable  for  negligence 
or  laches. 

The  obligation  is  not  less  where  a  surety  is  in  question,  who  must  be 
discharged  by  any  act  which  exonerates  the  principal  debtor.  Pickens 
v.  Yarborough.  Thus  in  Capel  v.  Butler,  2  Simons,  45T,  wliere  the  failure 
of  the  creditor  to  record  a  bill  of  sale  of  a  vessel,  which  had  been  exe- 
cuted by  the  principal  as  a  security  for  the  debt,  enabled  a  subsequent 
purchaser  to  obtain  priority,  the  court  held,  that  tiie  loss  should  be  borne 
by  the  person  to  whose  neglect  it  was  attributable,  and  deducted  the  full 
value  of  the  vessel  from  the  demand  against  the  surety.  This  case  was 
followed  in  Watson  v.  Alcock,  19  English  Law  &  Eq.  64,  239,  and  the 
exoneration  of  the  suret}^  held  to  result  from  the  laches  of  the  creditor, 
in  not  entering  a  warrant  of  attorney  given  by  the  principal.  It  is 
not  easy  to  define  the  obligation  arising  under  tiiese  decisions,  or  to 
know  when  the  creditor  should  be  answerable  for  delay  or  laches  as  dis- 
tinguished from  misfeasance.  Richards  v.  The  Commonwealth,  i 
Wright,  14'i.  But  while  there  maj-  be  a  doubt  as  to  what  constitutes 
negligence,  there  is  none  that  where  it  is  shown  to  exist  the  loss  should 
be  thrown  on  the  person  who  is  in  default.  Beale  v.  The  Bank,  5 
Watts,  529;  Harper  v.  Kean,  US.  &  R.  2?0;  Trotter  v.  Crockett,  2 
Porter,  401,  413;  Bussell  v.  Hester,  10  Alabama,  536  ;  Lyons  y.  TJie 
Huntingdon  Bank,  12  Id.  61  ;  Muirhead  v.  Kirkpatrick,  9  Harris,  237 
(ante,  288,  291).  This  point  arose  in  Lawrence  v.  McCalmont,  1  How. 
426,  where  the  court  said,  that  the  holder  of  negotiable  paper  is  bound 
to  use  reasonable,  but  not  extreme  diligence,  to  give  notice  to  those 
who  without  being  parties  to  the  instrument,  will  yet  be  losers  if  it  is 
not  paid. 

The  duty  of  the  creditor  is,  however,  limited  in  general  to  keeping 
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the  securities  taken  for  the  debt  intact  for  the  benefit  of  the  surety, 
and  he  is  not,  save  in  rare  and  exceptional  instances,  bound  to 
guard  against  a  possible  or  probable  deterioration  from  lapse  of 
time  or  insolvency,  by  bringing  suit  or  taking  active  measures  for  their 
conversion  into  money.  Gla,rk\.  Young,  I  Cranch,  181.  He  is  conse- 
quently not  bound  to  proceed  to  judgment  and  execution,  and  will  be 
freed  from  responsibility  on  tendering  the  security  in  the  same  condition 
that  it  was  when  received,  without  any  change  arising  from  his  act  or 
default.  Trotter  v.  Crockett;  Ormshy  v.  Fortune,  lb  S.  &  R.  302.  When, 
however,  a  suit  against  the  maker  is  made  necessary  by  statute  to 
bind  the  endorsers,  the  duties  of  the  creditor  will  receive  a  correspond- 
ing extension,  and  he  ma}'  be  answerable  for  a  failure  to  keep  the 
instrument  alive  by  proceeding  upon  it  in  due  season.  Bassell  v.  Hes- 
ter, 10  Alabama,  556.  A  distinction  has  also  been  taken  between  the 
transfer  of  assets  as  a  pledge  and  as  collateral  securit}',  and  it  has 
been  said  that  the  creditor  is  under  an  obligation  in  the  latter  case, 
which  does  not  arise  in  the  former. 

It  is  obvious  from  what  has  been  said,  that  the  relation  of  the  principal 
to  the  securities  held  for  the  debt,  is  like  that  of  the  suret}'  towards  the 
principal,  each  being  entitled  to  substitution  on  payment  and  dis- 
cliarged  if  the  right  is  prejudiced.  Harberlon  v.  Bennett,  1  Beatty,  3S6. 
An  agreement  to  suspend  or  enlarge  the  obligation  of  a  bond  or  other 
collateral  security  will  have  the  same  effect  on  the  liability  of  the  debtor 
as  if  he  were  a  mere  surety,  and  time  had  been  given  to  the  principal 
contractor.  In  Soutlnuick  v.  Saxe,  9  Wend.  122,  and  again  in  Nexsen  v. 
Lijell,  5  Hill,  466,  the  defendant  was  accordingly  held  to  be  discharged 
by  the  act  of  the  plaintiff  in  extending  notes,  which  had  been  trans- 
ferred to  him  as  securitj'.  In  this  point  of  view  it  does  not  matter 
whether  the  debtor  has  been  injured  ;  it  is  enough,  as  in  the  analogous 
case  of  time  given  to  a  principal,  that  his  rights  and  remedies  are 
varied,  and  he  himself  placed  in  a  different  position  from  that  which  he 
agreed  to  occupy.  The  New  Hampshire  Savings  Bank  v.  Colcord,  15 
'Sew  Hampshire,  119.  This  conclusion  is,  however,  a  departure  from 
the  rule  that  compensation  should  be  proportionate  to  damage,  which 
can  only  be  excused  by  the  difficulty  of  finding  any  measure  of  the 
loss,  short  of  the  whole  value  of  the  security  or  property  which  has 
been  hypothecated  or  endangered  by  the  act  of  the  creditor  ;  Holt  v. 
Bodey,  6  Harris,  207  ;  and  hence,  whenever  the  injury  is  susceptible  of 
exact  measurement  or  computation,  the  relief  of  the  debtor  will  be 
limited  to  what  is  strictly  necessary  for  his  indemnity  or  protection, 
whether  his  liability  is  primary  or  secondary'.  Everlyy.  Rice,  8  Harris, 
297. 

As  the   right  to  relief  is  commensurate  with,  and    dependent   on, 
the  real  or  supposed  loss,  the  surety  will  not  be  discharged  in  any  case, 
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where  it  can  be  shown  beyond  all  reasonable  doubt,  that  he  is  not  in- 
jured, or  that  the  act  of  the  creditor  worked  no  real  change  in  the 
securities  held  for  the  debt.  Payne  v.  The  Commercial  Bank  of 
Natchez,  6  Smedes  &  Marshall,  24.  Hence,  a  defence  founded  upon  the 
surrender  of  a  bond  or  other  chose  in  action,  without  the  consent  of 
the  suret3',  may  be  rebutted  by  proof  that  it  was  forged  or  fraudulent, 
and  could  not  have  been  enforced  against  the  obligor  ;  Loomis  v.  Fay, 
24  Vermont,  240;  and  as  the  withdrawal  of  a  levy  upon  the  property 
of  the  principal,  merely  entitles  the  surety  to  a  credit  for  the  value  of 
the  property  levied  upon,  its  subsequent  sale,  followed  by  the  appro- 
priation of  the  proceeds  to  the  discharge  of  the  debt,  will  give  him  all 
that  he  has  a  right  to  ask,  and  be  a  sufficient  answer  to  anj-  subsequent 
complaint  which  may  be  made  at  law  or  by  a  bill  in  equity  Ward 
V.  Vass,  t  Leigh,  135.  This  view  is  sustained  by  Neff's  Appeal,  9 
W.  &  S.  36,  where  the  right  to  relief  was  said  to  be  in  the  direct  ratio 
of  the  damage  done,  and  to  fail  altogether,  when  the  existence  of  in- 
jury is  conclusively  disproved  or  negatived.  And  it  was,  consequently, 
decided,  that  a  defence  founded  on  a  release  of  part  of  a  tract  of  land 
belonging  to  the  principal  from  the  lien  of  a  judgment,  might  be  re- 
butted, by  proof  that  the  whole  value  had  been  applied  to  the  discharge 
of  a  prior  incumbrance,  so  that  the  transaction  was  to  the  advantage 
of  the  surety  rather  than  his  detriment. 

"  The  ground,"  said  Sergeant,  J.,  "  upon  which  the  relinquishment, 
or  negligent  losing  of  a  securitj',  taken  of  the  principal  debtor  by  the 
creditor  for  the  whole  or  part  only  of  the  debt,  is  held  to  be  a  release 
of  the  surety  either  for  the  whole  or  pro  tanto,  as  the  case  may  be,  is, 
that  the  surety,  upon  payment  of  the  debt  to  the  creditor,  is  entitled 
to  the  benefit  of  all  securities  which  the  creditor  has,  that  he  could 
have  rendered  available  against  the  principal  debtor ;  and  if  any  of 
those  securities  have  become  lost,  or  have  become  lessened  in  value  in 
consequence  of  the  neglect  or  default  of  the  creditor,  the  surety's 
liability  to  the  creditor  will  be  diminished  to  that  extent.  Vide  Pitman 
on  Principal  and  Surety,  113,  114;  40  Law  Lib.  86;  Theobold  on 
Principal  and  Surety,  84,  85,  &c. ;  Commonwealth  v.  Miller,  8  Serg. 
&  llawle,  452,  457,  458;  2  Swanst.  189.  When  the  real  value  of  the 
security,  lost  by  the  neglect  of,  or  given  up  by  the  creditor,  is  capable  of 
being  ascertained  with  certainty,  and  it  is  less  than  the  amount  of  the 
debt,  it  would  not  only  be  contrary  to  reason  to  extinguish  the  liability 
of  the  surety  entirel}',  as  a  diminution  equal  in  extent  to  the  value  of 
the  security  given  up  or  lost,  is  amply  sufficient  to  protect  him  from 
any  loss  that  could  accrue  from  his  not  obtaining  such  securit}',  which 
is  the  utmost  that  he  can  with  reason  claim  ;  but  it  woul.d  likewise  be 
repugnant  to  the  ground  or  principle  upon  which  the  surety  has  a  right 
to  claim  a  discharge  from  his  liability  as  such.     But  when  it  is  im 
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practicable  to  ascertain,  witli  any  degree  of  certainty,  whetlier  the 
security  lost  or  relinquished  might  not  have  availed  the  surety  to  the 
full  extent  of  the  debt,  in  case  he  had  paid  it,  it  would  seem  to  be 
right  that  he  should  be  discharged  entirely  from  all  liabilit}-,  and  that 
the  burden  of  proving  the  value  of  the  security  should  lie  on  the  credi- 
tor. In  the  present  case,  however,  although  it  appears  that  Mrs.  \A'il- 
cox  released  thirty  acres  of  the  land  of  the  principal  debtor  from  the 
lien  of  her  judgment,  yet  it  was  done  for  the  purpose  of  increasing  the 
viilue  of  the  security,  and,  in  this  respect,  rendering  the  lieu  more  cer- 
tain, which  she  had  for  the  payment  of  the  debt,  instead  of  lessening 
it;  and  in  the  opinion  of  the  auditor,  and  according  to  the  evidence 
given  before  him,  this  would  seem  to  have  been  the  effect  of  what  she 
(lid  ;  that  by  making  a  small  portion  of  the  tract  pay  the  mortgage 
debt,  which  was  an  incumbrance  upon  the  whole  tract,  prior  in  date  to 
the  lien  of  her  judgment,  and  might  at  a  forced  sale  have  swept  away 
the  whole  tract  to  pay  it,  it  was  in  fact  a  charp^e  upon  the  whole  tract 
of  land  ;  and  from  all  that  appears  in  the  case,  the  land  was  the  only  re- 
source from  wliich  payment  of  it  could  be  obtained,  so  that  Mrs.  Wilcox 
had  no  alternative  which  seemed  so  well  suited  to  preserve  at  least  a 
portion  of  the  land  as  a  securitj'  for  the  payment  of  her  judgment,  as 
that  of  releasing  the  thirty  acres  from  the  lieu  of  it.  It  may,  therefore, 
be  very  properly  considered  an  improvement  of  her  security,  instead 
of  a  diminution  of  it." 

It  follows  that  a  defence  founded  on  the  surrender  of  a  collateral 
-  security  may  be  rebutted  by  proof,  that  it  was  exchanged  for  another 
of  equal  or  greater  value  ;  Thomas  v.  Cleaveland,  33  Missouri,  12G  ;  and 
such  is  clearly  the  rule  when  the  security  is  obtained  on  the  faith  of  an 
agreement,  that  the  debtor  shall  be  entitled  to  withdraw  it  and  substitute 
another  of  a  ditt'erent  kind.  Tlie  Pearl  Street  Society  v.  Imlay,  23 
Conn.  10.  So  also  an  ofiier  to  place  the  judgment  at  the  disposition 
of  the  surety  and  be  guided  by  him  in  the  collection  of  the  debt,  will  be 
a  prima  facie  if  not  conclusive  answer  to  an  allegation,  that  the 
creditor  was  guilty  of  laches  in  not  proceeding  to  execution  against 
the  principal,  Hubbellv.  Carpenter.  In  like  manner,  while  the.  relin- 
quishment of  a  judgment  or  other  security  held  by  the  creditor,  will 
ordinarily  discharge  the  surety,  the  presumption  of  injury  on  which  the 
defence  depends,  may  be  overcome  by  proof  that  the  rights  of  the 
latter  were  reserved  and  might  have  been  enforced  notwithstanding 
the  surrender.  Hubbell  v.  Carpenter,  1  Selden,  18.  The  burden  of 
proof,  however,  is  in  such  cases  on  the  creditor  who  will  fail  unless  he 
can  repel  the  hostile  inference  arising  from  his  conduct.  Nexsen  v. 
Lyell,  5  Hill,  466  ;  Harberton  v.  Bennett,  1  Beatty's,  Irish,  Ch. 
386;  The  Saving  Bank  v.  Colcord,  15  New  Hampshire,  119;  Eolt 
v.  Bodey,  6  Harris,  207,  215. 
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The  principle  is  a  general  one,  applying  wherever  the  plaintiff  has 
by  negligence  or  misfeasance  deprived  the  defendant  of  a  means  of 
indemnity,  to  which  he  would  be  entitled  on  paj'ment.  A  surety  may 
forfeit  the  right  to  reimbursement  by  wasting  or  mismanaging  the 
assets  which  he  has  received  as  a  counter  security  from  the  principal. 
A  covenant  not  to  sue  one  of  several  promisors  or  contractors,  may 
be  pleaded  as  an  equitable  discharge  by  the  rest.  When  laud  is  liable 
in  the  inverse  order  of  alienation,  a  release  of  the  second  purchaser 
may  discharge  the  first ;  2  Leading  Cases  in  Equity,  2*71 ;  and  in  Holt  v. 
Bode.y,  6  Harris,  207  ;  a  release  of  the  land  of  one  obligor  from  the  lien 
of  a  judgment  on  the  bond,  was  held  to  exonerate  the  other,  although 
he  had  executed  the  instrument  as  a  principal  and  was  not  known  by 
the  obligee  to  be  a  surety. 

Tiiis  decision  may,  however,  well  be  questioned.  A  contractor 
merely  as  such  is  not  entitled  to  subrogation  ;  Ilogan  v.  Reynulds,  21 
Alabama,  .5fi  ;  Baily  v.  Brown  field,  8  Harris,  41  ;  and  consequently 
will  not  be  discharged  b3'  the  relinquisliment  of  a  remedy  to  which 
he  had  no  claim.  See  ^I'ce  v.  Blorton,  19  Missouri,  263;  1  Leading 
Cases  in  Equity,  145,  3  Am.  ed. 

Although  the  creditor  is  not  bound  in  general  to  take  active  measures 
to  collect  the  delit,  such  a  duty  may  be  imposed  by  statute,  and  he  will 
then  be  answerable  for  a  failure  to  fulfil  it.  In  Clark  v.  Hill,  cited  9 
Termont,  147,  a  bill  was  filed  by  a  surety,  asking  that  certain  notes 
on  which  he  was  liable  might  be  delivered  up  by  the  creditor,  oa 
the  ground  of  the  refusal  of  the  latter  to  produce  or  prove  them  before 
the  commissioners  in  bankruptcy,  to  whom  the  estate  of  the  principal 
had  been  referred.  The  prayer  of  the  complainant  was  granted,  be- 
cause the  assets,  though  sufficient  to  paj^  the  debt,  were  exonerated  by 
the  failure  to  proceed  at  the  proper  time.  A  similar  question  arose 
in  McGollum  V.  Hinckly,  9  Vermont,  143,  where  the  complainant  sought 
to  enforce  a  debt  which  had  been  discharged  by  the  failure  to  prove  it 
within  the  time  required  by  law,  by  filing  a  bill  against  the  executor 
and  the  surety,  founded  on  the  legal  liability  of  the  surety  and  the 
equity  of  the  latter  to  be  reimbursed  out  of  the  estate.  The  court, 
however,  held,  that  as  the  estate  was  not  directly  answerable  it  could 
not  be  reached  through  the  surety,  whose  liability  ceased  with 
the  principal  obligation.  These  decisions  are,  however,  excep- 
tional ;  and  it  is  well  settled  on  general  principles  that  the  failure 
of  the  creditor  to  prove  the  debt  against  a  bankrupt  or  insolvent 
principal  will  not  discharge  the  surety,  who  may  appear  himself,  and 
take  the  necessary'  measures,  if  the^'  are  omitted  by  the  creditor.  Bank 
of  Manchester  v.  BartleU,  13  Vermont,  315  ;  Jackson  v.  The  Planters' 
Bank,  4  Smedes  &  Marshall,  165  ;  Cohen  v.  The  Commissioners  of 
the  Sinking  Fund,  7  Id.  437  ;    Mitchell  v.   Williamson,   6   Maryland, 
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211  ;  Sibley  v.  McAllaater,  8  New  Hainpshire,  889;  Sascer  v.  Young,  6 
(iill  &  Jolinson,  243 ;  Whitridge  v.  DurLee,  2  Maryland  Ch.  Decisions, 
442. 

The  question  underwent  a  close  examination  in  Schroeppel  v.  Shaw, 
3  Barb. ;  3  Comstock,  44G,  where  it  was  held  that  while  the  creditor 
must  not  impair  the  remedies  for  the  debt,  he  is  under  no  obligation 
to  render  them  effectual.  The  surety  succeeded,  on  payment,  to  the 
remedies  of  the  creditor  and  might  protect  himself.  His  failure  to  pur- 
sue this  course  was  a  default,  wliich  precluded  him  from  complaining 
of  the  laches  of  others.  There  was,  moreover,  a  natural  I'eluctance  to 
press  a  failing  debtor  to  the  wall.  The  instant  collection  of  the  debt 
might  be  compelled  by  a  notice  in  pais  or  a  Ijill  in  equity.  If  the  surety 
would  not  assume  the  responsibility  it  ought  not  to  be  thrown  upon 
tiie  creditor.  "  The  ground,"  said  Harris  J.,  in  delivering  the  opinion 
of  the  Court  of  Appeals,  "  upon  which  the  surety  claims  that  he  is,  in 
equity,  entitled  to  be  discharged  from  his  liability,  is  the  alleged  gross 
negligence  of  the  defendant  in  the  collection  of  the  bond  and  morlgage 
assigned  to  him  as  collateral  securilj-  for  his  debt.  In  the  consider- 
ation of  this  question,  I  shall,  at  least  for  the  present,  assume  it  to 
be  true,  as  the  plaintiff  alleges,  that  by  the  exercise  of  promptness 
and  vigilance,  the  defendant  might  have  secured  the  payment  of  the 
bond  and  mortgage,  and  thus  have  relieved  the  plaintiff  from  his 
liabilitj'. 

"  In  considering  the  obligation  of  the  parties  to  each  oilier,  as 
creditor  and  surety,  it  is  to  be  borne  in  mind,  that  the  plaintiff  had, 
by  signing  the  note,  guarantied  that  his  principal  should,  in  one  year 
from  the  date  of  the  note,  ija)^  the  amount,  with  interest,  to  the  defend- 
ant, or  that  he  would  himself  be  liable  for  its  pa3'ment.  Before  the 
first  instalment  upon  the  bond  and  mortgage  had  become  payable,  the 
note  had  become  due,  and  the  plaintiff,  as  well  as  his  principals,  was 
in  default. 

"  The  right  of  the  defendant  to  sue  the  plaintiff  for  the  recovery  of 
the  note  at  any  time  after  it  became  due,  will  not  be  denied.  Suppose 
a  suit  had  been  brought,  and  judgment  had  been  recovered,  before  the 
allowed  default  of  the  defendant,  in  not  securing  the  payment  of  the 
bond  and  mortgage,  had  occurred,  can  it  be  pretended  that  the  sub- 
sequent neglect  of  the  defendant  could  have  the  effect  of  an  equitable 
discharge  of  the  plaintiff's  liability  to  pay  the  judgment?  It  seems  to 
me,  that  to  sustain  this  bill,  it  is  necessary  to  violate  one  of  the 
cardinal  principles  of  equity.  The  plaintiff  was  the  party  first  in 
default.  If  he  had  performed  his  obligation  to  the  defendant,  he 
would  have  had  the  control  of  the  bond  and  mortgage  before  an}'  part 
of  it  became  due.  There  was  no  time  after  the  first  instalment  upon 
the  bond  and  mortgage  became  due,  when  the  plaintiff  was  not  in  de- 
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fault,  and  liable  to  be  sued  for  such  default.  To  allow  him  to  take 
advantage  of  any  want  of  diligence  in  the  defendant  in  collecting  the 
bond  and  mortgage  under  such  circumstances,  seems  very  much  like 
allowing  a  man  to  take  advantage  of  his  own  wrong.  If  the  defendant 
was  guiltj'  of  negligence,  the  plaintiff  was  guilt  j-  of  a  positive  omission 
of  duty.  The  defendant  was  under  no  higher  obligation  to  collect  the 
bond  and  mortgage,  than  the  plaintiff  was  to  pay  the  note,  and  take 
the  bond  and  mortgage  himself 

"  But  let  us  consider  more  attentively  what  constitutes  such  gross 
negligence  as  will  operate  to  discharge  a  surety,  when  he  is  not  himself 
in  default.  A  surety  has  an  undoubted  right,  upon  the  payment  of  the 
debt,  to  have  the  full  benefit  of  all  the  collateral  securities  which  the 
creditor  has  taken  as  an  additional  pledge  for  his  debt.  'It  is  hardly 
possible,'  said  Lord  Brougham,  in  Hodgson  v.  Shaw,  3  M.  &.  K.  190, 
'to  rate  this  right  of  substitution  too  higli.'  'The  surety,'  sa3's  Chan- 
cellor Kent,  '  by  his  very  character  and  relation  of  surety,  has  an  in- 
terest, that  the  security  taken  from  the  principal  debtor  should  be 
dealt  with  in  good  faith,  and  held  in  trust,  not  only  for  the  creditor's 
security,  but  for  the  surety's  indemnity.  The  creditor  must  do  no 
wilful  act,  either  to  poison  it,  in  the  first  instance,  or  to  destroy  or 
cancel  it  afterwards.'  Hays  v.  Ward,  4  John.  Ch.  130.  'But  this 
qualification  should  be  added,  says  Story,  'that  a  mere  omission  by 
the  creditor  to  collect  the  debt  due  of  the  hypothecated  propertj-,  so 
that  it  is  lost  by  his  laches,  will  not  discharge  tlie  sureties.  The  credi- 
tor must  be  guilty  of  some  wrongful  act,  as  hy  a  release,  or  fraudulent 
suri-ender,  of  the  pledge,  in  order  to  discharge  the  surety.  Story's  Eq. 
§§  501,  639. 

"  Thus,  it  will  be  seen,  that,  in  reference  to  collateral  securities,  the 
rule  is  the  same  as  in  reference  to  the  collectioi^  of  the  debt  of  the 
principal  debtor.  The  creditor  is  under  no  obligation  of  active  dili- 
gence for  the  protection  of  the  surety,  so  long  as  the  surety  himself 
remains  inactive.  Until  the  surety  moves  in  the  mattei',  it  is  enough 
that  the  creditor  holds  himself  in  readiness  to  transfer  to  him,  when  he 
applies,  all  the  securities  he  holds,  that  he  may  have  the  benefit  of  such 
securities  in  aid  of  his  own  responsibility." 

A  similar  view  was  taken  in  Hampton  v.  Levy,  1  McCord's  Ch.  107, 
and  Laing  v.  Brevard,  3  Strobhart's  Eq.  59,  and  the  surety  held  not 
to  be  exonerated  by  the  laches  of  the  creditor  in  not  recording  a  mort- 
gage, which  had  been  given  as  security  for  the  debt.  "  Were  the  ques- 
tion here  raised  res  integra,"  scikl  the  chancellor,  "in  our  courts,  it 
might  well  be  considered  a  debatable  one.  Even  in  that  case,  however, 
upon  a  careful  collation  and  review  of  the  English  and  American  authori- 
ties, I  think  I  should  be  led  to  the  same  conclusion,  to  which  I  am  con- 
strained by  the  solemn  adjudications  of  our  own  tribunals.    This  case  is 
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in  no  way  to  be  distinguished,  by  the  most  critical  comparison,  from  that 
of  Hampton  v.  Levy,  where  the  identical  question  was  made,  upon  pre- 
cisely the  same  state  of  Tacts,  and  where,  after  the  same  course  of  argu- 
ment here  urged,  the  decision  of  the  court  was,  tliat  the  surety  was  not 
discharged  by  the  omission  of  the  creditor  to  rccoixl  tlie  mortgage  of 
the  principal  debtor.  The  case  of  Smith  v.  Turner  is,  if  not  a  stronger 
case,  one  equally  as  strong  against  the  suvet3-.  There  Gibljs,  the  mas- 
ter in  equity,  selling  property  under  a  decree  in  chancery,  took  no 
mortgage  at  all;  though  it  was  part  of  the  published  conditions  of  the 
sale,  that  in  addition  to  the  personal  security,  a  mortgage  of  the  prem- 
ises would  be  required ;  and  if  the  conditions  were  not  complied  with 
within  a  month  from  the  day  of  the  sale,  the  property  was  to  be  resold 
at  the  risk  of  the  first  purchaser.  And  it  was  not  shown  that  the  surety 
sanctioned,  or  was  aware  of,  the  waiver  of  or  omission  to  take  a  mort- 
gage, in  pursuance  of  the  conditions  of  the  sale.  The  surety  in  such 
a  case  might  with  great  force  and  plausibility'  exclaim,  non  haec  in 
faede.ra  veni.  But  on  application  to  this  court,  he  fras  held  not  to  be 
discharged.  And  if  an  omission  to  take  any  mortgage,  when  it  was 
a  part  of  the  stipulation  that  one  should  be  taken,  does  not  discharge 
the  surety,  it  is  difficult  to  perceive  why  the  omission  to  record  a  mort- 
gage actually  taken,  could  have  that  effect.  Certainly  the  interests  of 
the  surety  are  less  jeoparded  in  the  latter  case,  inasmuch  as,  at  the  date  of 
these  occurences,  an  unrecorded  mortgage  would  have  prevailed  against 
a  subsequent  judgment,  or  any  other  incumbrance,  except  a  subsequent 
mortgage  duly  recorded.  The  prominent  and  well-defined  distinction 
that  pervades  all  the  cases  that  may  be  deemed  authoritative  on  this 
sul  ject,  is,  that  the  surety  will  be  discharged  by  any  acts  on  the  part 
of  the  creditor  of  a  positive  character,  whereby  the  remedy  against  the 
principal  debtor  is  lost ;  so  that  pa^-ment  cannot  be  enforced  against 
him.  Such  would  be  the  case  where,  on  the  part  of  the  creditor,  there 
was  a  destruction,  abandonment,  or  waiver  of  counter  securities.  If  the 
creditor,  for  a  consideration,  and  by  a  binding  stipulation,  gives  time 
to  the  principal  debtor,  without  the  consent  or  concurrence  of  the 
surety,  the  latter  will  be  discharged,  though  the  principal  debtor  is 
perfectly  solvent.  This  is  not  only  a  positive  act  on  the  part  of  the 
creditor,  but  it  is  a  new  contract,  to  which  the  surety  is  no  part}'.  For 
acts  of  mere  passive  suflTerance,  omission,  and  delaj',  the  surety  will 
not  be  discharged.  And  this  rule  is  the  more  reasonable,  inasmuch  as 
a  surety  thus  aggrieved,  has  the  remedj'  in  his  own  hands ;'  and  by 
various  alternative  modes  of  procedure,  may  redress  himself.  He  may 
convert  the  passive  indulgence  and  delay  of  the  creditor  into  a  positive 
wrong,  by  demanding  that  he  proceed  to  the  collection  of  his  debt.  If 
tlie  requisition  be  not  complied  with,  in  a  reasonably  diligent  manner, 
and  the  principal  becomes  insolvent,  it  will  afford  ground  for  relief. 
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The  doctrine  here  asserted  is  not  involved  in  this  case,  and  has  never 
been  judicially  recognized  by  the  courts  of  this  State.  But  it  is  fully 
affirmed  in  the  ^vell  considered  cases  of  King  v.  Baldwin,  and  Pain  v. 
Packard.  The  judgment  in  the  case  first  cited,  was  the  result  of  much 
elaborate  consideration,  and  the  principle  involved  was  this :  Where 
the  creditor  did  an  act  injurious  to  the  suretj-,  or  omitted  to  do  an 
act,  when  required,  which  equity  and  his  duty  to  the  surety  enjoined 
upon  him  to  do,  and  which  omission  was  injurious  to  the  surety,  in 
either  of  these  cases  the  suretj'  would  be  discharged.  And  accordingly, 
in  that  case,  the  creditor  was  adjudged  to  have  lost  his  claim  against 
the  surety  by  having  refused  or  omitted,  at  the  request  of  the  surety,  to 
proceed  against  the  principal.  I  am  authorized  to  say,  that  a  majority 
of  this  court  are  prepared  to  adopt  the  principle  of  this  decision,  and 
to  extend  similar  relief  to  a  surety  under  the  like  circumstances.  An- 
other remedy,  which  a  surety  might  have  against  a  too  indulgent  credi- 
tor, would  be,  on  the  quia  timet  doctriue,  to  file  a  bill  in  this  court,  both 
against  his  principal  and  the  creditor,  and  to  compel  the  latter  to  ac- 
cept payment,  or  to  proceed  to  the  recovery  of  a  judgment.  Neabit  v. 
Smith;  King  v.  Baldwin.  Or,  the  surety  might,  in  consistency  with 
the  terms  of  his  own  contract,  pay  the  debt  of  his  principal,  and  bring 
an  action  at  law  against  him,  to  recover  the  amount.  In  the  case  we 
are  considering,  Alfred  Brevard,  if  he  had  been  himself  active  and 
vigilant,  might  have  easily  discovered  that  the  mortgage  was  not 
recorded.  He  might  have  demanded  that  the  mortgagee  should  have 
it  recorded,  or  tliat  it  should  be  delivered  to  him  for  that  purpose.  If 
this  legitimate  demand  were  refused,  and  injur3f  had  resulted  to  the 
suretj',  from  the  non-registry  of  the  mortgage  he  would  have  been  en- 
titled to  relief.  In  not  pursuing  this  course,  he  has  not  himself  been 
vigilant,  and  the  maxim,  vigilanlibus  and  non  dormienlibus,  &c., 
a])plies." 

It  was  held  in  like  manner  in  Ormsby  v.  Fortune,  16  S.  &  R.  302,  that 
a  recovery  could  not  be  had  against  the  defendant,  for  his  failure  to 
collect  a  note  which  had  been  placed  in  his  hands  as  security,  althougii 
the  delay  resulted  in  the  insolvency  of  the  maker,  and  consequent  loss 
of  the  debt.  The  court  said,  that  the  duty  of  the  creditor  was  limited 
to  the  safe-keeping  of  the  assets  intrusted  to  his  care,  and  that  he  was 
not  bouud  to  take  active  measures  without  a  re(juest  to  that  effect  from 
the  debtor.  The  principle  is  the  same  where  the  negligence  of  the 
creditor  is  set  up  as  a  defence,  because  the  right  of  the  plaintiff  ought 
not  to  be  barred  by  an  alleged  tort,  for  which  he  would  not  be  liable  in 
damages  as  a  defendant.  Trotter  v.  Crockett,  2  Porter,  401 ;  2  Smith's 
Leading  Cases,  151,  6  Am.  ed. 

It  results  from  the  same  principle  that  even  where  the  means  of  pay- 
ment  are   in  the   hands   of  an   administrator  or  assignee,   and  may 
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be  had  for  asking,  his  sureties  will  not  be  disohargeii  by  the  failure 
of  the  creditor  to  present  the  demand  until  the  principal  becomes  insol- 
vent, because  it  is  always  in  their  power  to  require  instant  measures, 
and  they  cannot  complain  of  a  delay  which  they  have  sanctioned  by 
acquiescence.     Richards  v.  The  Gommonwealth,  4  Wright,  146. 

It  might  have  been  supposed  that  the  decision  of  the  chancellor  on 
the  second  point  involved  in  King  v.  Baldwin,  was  a  necessary  conse- 
quence of  the  first,  and  that  as  a  surety  is  bound  to  pay  the  debt  or 
cause  it  to  be  paid,  he  could  not  throw  any  part  of  the  obligation  on 
the  creditor.  And  such,  unless  in  rare  and  exceptional  instances,  is  no 
doubt  the  true  rule  in  equity  as  well  as  at  law.  W7-ight  v.  Simpson,  6 
Vesey,  Y14. 

"  The  surety,"  said  Lord  Eldon,  in  Wright  v.  Simpson,  "is  a  guaran- 
tee ;  and  it  is  his  business  to  see  whether  the  principal  pays,  and  not  that 
of  the  creditor.  But  in  late  cases,  provided  there  was  no  risk,  delay,  or 
expense,  as  In  the  case  put,  of  the  monej'  in  the  next  room,  indemnify- 
ing against  the  consequences  of  risk,  delay,  and  expense,  the  surety 
has  a  right  to  call  upon  the  creditor  to  do  the  most  he  can  for  his 
benefit ;  and  the  latter  cases  have  gone  farther.  It  is  now  clear  that 
if  the  surety  deposits  the  money,  and  agrees  that  the  creditor  shall  be 
at  no  expense,  he  may  compel  the  creditor  to  prove,  under  a  commis- 
sion of  bankruptcy,  and  give  the  benefit  of  an  assignment  in  that  way. " 

It  follows  from  what  is  here  said  that  the  surety  stands  in  the  posi- 
tion of  an  equitable  assignee,  and  may  use  the  remedies  of  the  creditor 
at  his  own  risk  and  cost.  He  may,  aocordinglj',  file  a  bill  against  the 
principal,  to  compel  him  to  pay  the  debt  at  maturity,  and  make  the 
creditor  a  party,  because  his  interests  are  at  stake,  and  in  order  that 
he  may  be  at  hand  to  receive  the  mone3'.  Eanelaugh  v.  Hayes,  1  Ver- 
non, 190;  1  Equity  Cases,  Abr.  79,  pi.;  Pitman  on  Principal  and 
Surety,  125;  Tankersly  v.  Anderson,  4  Dessaussui-e,  44;  3Ioore  v. 
Brindsley,  8  Wend.  194;  31arsh  v.  Pike,  1  Sandford's  Ch.  210,  212; 
10  Paige,  595;  Stephenson  v.  Taverner,  9  Grattan,  398;  Hale  v. 
Wet7nore,  4  Ohio,  N.  S.  600 ;  Woolridge  v.  Norris,  6  Law  Reports  Eq 
412. 

The  creditor  maj'  also  be  bound  to  institute  legal  proceedings,  or 
rather  to  suffer  his  name  to  be  used  for  that  purpose  by  the  surety. 
This  is,  however,  only  where,  as  under  the  former  bankrupt  laws  of 
England,  the  surety  cannot  proceed  directly  and  the  refusal  of  the 
creditor  to  prove  the  debt,  will  be  attended  with  the  loss  of  the  right 
of  recourse  against  the  estate  of  the  principal.  Wright  v.  Simpson,  6 
Vesey,  714,  734;  Ex  parte  Matthews,  lb.  285  ;  Ex  parte  Rushworth,  10 
Id.  409  ;  Ex  parte  Rogers,  4  Deacon  &  Gex,  623.  It  seems,  moreover,  to 
have  been  thought,  in  some  instances,  that  the  surety  may  compel  the 
creditor  to  sue  the  principal   under  ordinary  circumstances,  without 
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basing  his  application  on  any  specific  equitj' ;  Nesbit  v.  Smith,  2 
Brown's  Ch.  Cases,  519  ;  Hayes  v.  Ward,  i  Johnson's,  123,  132  ;  Sascer 
V.  Young,  6  Gill  &  Johnson,  243  ;  Whitridge  v.  Durkee,  2  Maryland 
Chan.  442  ;  but  these  dicta  were  foreign  to  the  point  actually  before 
the  court,  and  King  v.  Baldwin  was  the  first  well-considered  decision 
in  which  the  creditor  was  held  to  be  under  an  obligation  to  enforce  the 
fulfilment  of  the  contract  without  being  indemnified,  or  submit  to  the 
loss  of  all  remedy  against  the  surety.  The  question  arose  In  re  Bab- 
cock,  3  Story,  93,  on  a  petition  filed  by  an  assignee  in  bankruptcy,  to 
compel  the  holder  of  a  bill  which  had  been  accepted  by  the  bankrupt 
for  the  accommodation  of  the  drawer,  to  proceed  against  the  latter  be- 
fore claiming  a  dividend  from  the  estate.  The  relief  given  was,  how- 
ever, limited  to  a»decree  that  the  creditor  should  sue  the  principal,  or 
suffer  a  suit  to  be  instituted  in  his  name  by  the  assignee.  The  court 
relied  on  the  well-settled  rule  that  an  accommodation  maker  or  accep- 
tor is  not  entitled  to  the  privilege  of  a  surety,  even  when  he  w^s 
known  to  be  such  by  the  creditor.  But  it  was  also  held,  that  if  the 
surety  wishes  the  aid  of  the  creditor  he  must  take  the  risk  and  expense 
on  himself. 

"  There  is,"  said  Story,  J.,  "no  doubt  that  a  surety  for  a  debt  may, 
in  many  cases,  be  entitled  to  relief,  by  requiring  the  creditor  to  pro- 
ceed against  the  principal.  But  this  is  ordinarily  limited  to  cases 
where  his  character  as  surety  stands  confessed  upon  the  face  of  the 
instrument  itself,  and  also  where  he  offers  to  indemnify  the  creditor  in 
his  proceedings  against  the  principal,  and  also  offers  to  pay  whatever 
the  principal  may  fail  to  pay  under  tliose  very  proceedings.  This  is^ 
the  common  course  where  the  surety  seeks,  by  a  bill  against  the 
creditor  and  the  principal,  to  compel  the  latter  to  exonerate  the  surety 
from  losses  which  may  otherwise  be  sustained  by  him,  by  the  delaj-s 
and  forbearance  of  the  creditor,  in  enforcing  his  debt  upon  a  similar 
ground.  If  the  creditor,  in  the  case  of  the  bankruptcy  of  the  principal, 
has  not  proved  his  debt  against  him,  but  declines  to  do  so,  a  court  of 
equity  will,  upon  a  bill  filed  by  the  surety,  compel  the  creditor  to  prove 
his  debt  in  bankruptcy,  and  give  the  surety  the  benefit  thereof;  but 
then,  in  such  a  case,  the  relief  is  granted  upon  the  terras  that  the 
surety  brings  the  amount  due  into  court ;  and  if  the  creditor  has  him- 
self already  proved  his  debt  in  bankruptcy,  the  surety  will  have  a  right, 
upon  payment  of  the  debt,  to  stand  in  equity,  as  substituted  to  the 
rights  of  the  creditor,  and  will  be  entitled  to  the  dividends." 

There  is  the  less  reason  for  holding  the  surety  entitled  to  compel  the 
creditor  to  sue,  that  he  has  an  undoubted  right  to  require  the  principal 
to  pay  the  debt  when  due,  which  may  be  enforced  by  bill,  and  he  should 
therefore  proceed  directly  in  his  own  name  without  calling  on  the 
creditor,  unless  the  circumstances  are  such  as  to  render  the  aid  of  the 
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latter  necessaiy.  2  Story's  Equity  Jurisprudence  ;  see  Fuller  v.  Lor- 
iH.7,  42  Maine,  481,  489;  Pitman  on  Principal  and  Surety;  Hayes  v. 
Ward,  4  Jolauson's  Cii.  132  ;   Bellows  v.  Lovell,  5  Piclv,  30. 

Tlie  reasoning  of  Chancellor  Kent,  in  King  v.  Baldwin,  may  there- 
fore justly  claim  a  superiority  of  principle  over  the  judgment  by  which 
it  was  reversed.  See  Eendrick  v.  Borst,  4  Hill,  630  ;  Cope  v.  Smith, 
8  S.  &  R.  110.  The  simplicity  and  certainty  of  the  rule  laid  down  in 
the  court  above,  and  the  facility  with  which  it  may  be  applied  as  con- 
trasted with  the  delay  and  expense  of  an  application  to  chancerj-,  have, 
however,  caused  it  to  be  adopted  not  only  in  New  York,  but  in  some  of 
the  other  States  of  the  Union  ;  2[anchester  Iron  Manufacturing  Go.  v. 
Sweeling,  10  Wend.  162;  Bruce  v.  Edioards,  1  Stewart,  11;  Goodman 
V.  Griffith,  3  Id.  168;  Towers  v.  Riddle,  2  Alabama,  694;  Thomp- 
son V.  TFft/.son,  10  Yerger,  362  ;  Hempstead  v.  Watldns,  1  English,  ."SIT  ; 
Cope  V.  Smith,  8  S.  &  K.  110;  Laing  v.  Brevard,  3  Slrobhart,  51; 
Strader  v.  Haughton,  9  Porter,  334  ;  while  there  are  others  in  which 
the  Legislature  have  establislied  it  with  more  or  less  modification  by 
statute  (post,  416). 

It  is  well  settled,  however,  even  under  this  course  of  decision,  that 
the  surety  will  not  be  discharged  by  a  failure  to  proceed  against  the 
principal,  unless  the  latter  was  solvent  when  the  request  was  made,  and 
became  insolvent  subsequentlj'  to  the  period  at  which  judgment  could 
have  been  recovered,  and  the  mone^'  made  by  the  creditor.  The  bur- 
den of  showing  this  is  on  the  defendant,  who  must  establish  the  injury 
with  as  mucli  certainty  as  the  request.  Beardsley  v.  Warner,  6  Wend. 
610;  8  Id.  194;  Huffman  v.  Hurlburt,  13  Wend.  377;  Kendrick  v. 
Borst,  4  Hill,  630.  To  make  a  request  to  pi'oceed  against  the  prin- 
cipal binding  on  the  creditor,  it  must  also  be  accompanied  with  the 
tender  of  an  indemnity  against  the  costs  and  charges  of  the  suit. 
Warner  v.  Beardsley ;  Bellows  v.  Lovell,  5  Pick.  307.  In  Pennsylva- 
nia, however,  tlie  want  of  such  an  offer  will  not  invalidate  the  request 
unless  it  is  specifically  assigned  by  the  creditor  as  the  reason  for  his 
refusal  to  comply.  Wetzler  v.  Sponsler''s  JEx^rs,  6  Harris,  450. 
There  can,  however,  be  little  doubt,  that  if  the  creditor  places  all  the 
securities  and  remedies  for  the  debt  at  the  disposal  of  the  suret3r,  it  is 
all  that  the  latter  can  require.  His  equity  is  not  so  much  to  compel 
the  creditor  to  proceed,  as  to  be  allowed  to  proceed  in  the  creditor's 
name  at  his  own  risk. 

In  Cojje  V.  Smith,  8  S.  &  R.  110,  the  cases  of  Pain  v.  Packard,  and 
King  v.  Baldicin,  were  reviewed  by  Chief  Justice  Tilghraan,  who 
seems  to  have  inclined  to  the  view  taken  b}-  the  chancellor  in  the  court 
below.  But  it  was  at  tlie  same  time  decided  that  inasmuch  as  there 
was  no  court  of  equity  in  Pennsj'lvania,  a  notice  in  pais  must  from 
necessity   be  substituted  for  the  more  formal  remedy  by  bill,  and  the 
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siiret}'  held  to  be  discharged  b3'  the  refusal  of  the  creditor  to  do  what 
equity  would  have  enjoined.  It  was,  however,  said  that  to  constitute 
a  defence,  the  request  raust  be  proved  bej^ond  doubt,  be  explicit  in  terms, 
and  be  accompanied  b^'  a  declaration,  that  the  surety  would  hold  himself 
discharged  if  it  was  not  fulfilled  ;  Gardner  v.  Ferree,  15  S.  &  R.  28  ; 
and  in  WeAler  v.  Hoch,  1  Casej',  525,  it  was  held  to  be  a  sufficient  excuse 
for  a  failure  to  proceed  forthwith,  that  the  principal  became  insolvent 
and  made  an  assignment  for  the  benefit  of  his  creditors  before  the  period 
at  which  judgment  could  have  been  obtained  by  the  exercise  of  the 
utmost  diligence.  When,  however,  the  creditor  failed  to  obtain  judg- 
ment until  the  real  and  personal  estate  of  the  principal  was  sold  by 
the  sheriff,  or  bound  by  the  lien  of  otiier  incumbrances,  it  was  held 
to  exonerate  the  surety,  altliough  the  notice  to  proceed  came  from  an 
agent  acting  under  a  general  authority,  and  not  specially'  empowered 
t>T  that  purpose.      Wetzl^r  v.  Spou4er''s  Ex^rs,  6  Harris,  460. 

It  has  been  held  in  New  York,  that  the  disregard  of  a  request  to  sue 
the  principal  will  exonerate  the  surety,  even  when  the  creditor  has  no 
reason  to  believe  that  the  jorincipal  is  in  failing  circumstances,  or  that 
the  delay  will  be  injurious  in  any  other  particular.  Eemson  v. 
Beekman,  25  New  York,  55.  The  authoi-ities  there,  however,  agree 
with  those  in  Pennsj'lvania,  that  the  gist  of  such  a  defence  is  the  loss 
of  the  debt  through  the  delay  and  subsequent  insolvency  of  the  prin- 
cipal. Shimer  v.  Jones,  11  Wright,  268;  Thompson  v.  Hall,  45  Barb. 
214.  The  law  does  not  require  anything  vain  or  useless,  and  will 
not  require  the  creditor  to  proceed  against  a  man  who  is  insolvent, 
and  has  no  effects  that  can  be  reached  by  process.  As  the  defence 
operates  as  a  forfeiture,  it  should,  moreover,  be  made  out  distinctly. 
Woolshlare  v.  Searles,  9  Wright,  49,  and  the  notice  will  not  be  suffi- 
cient unless  the  creditor  is  summoned  unmistakablj'  to  adopt  legal 
measures  for  the  collection  of  the  debt.  Oreenaioalt  v.  Kreider,  3 
Barr,  264;  Wilson  v.  Glover,  lb.  404;  Shimer  v.  Jones,  11  Wright, 
268  ;  nor  unless  there  is  an  equally  explicit  notification  that  if  he  fails 
to  do  so,  the  surety  will  hold  himself  discharged.  The  Erie  Bank  v. 
Gibson,  1  Watts,  148;  Heller  v.  Crawford,  8  Wright,  105.  Any 
words  which  convey  the  meaning  clearly  will,  however,  be  sufficient. 
Strickler  v.  Burkholder,  11  Wright,  476,  and  when  the  guarantor  told 
the  creditor  "to  collect  the  debt,  as  he  would  not  stand  bail  any 
longer,"  it  was  held  to  be  a  discharge. 

The  doctrine  of  Pain  v.  Packard  is  generally  repudiated  in  this 
country,  as  contrary  to  the  true  interpretation  of  the  contract  which 
requires  the  party  who  incurred  the  obligation  to  see  that  it  is  ful- 
filled. Such,  at  least,  is  the  view  taken  in  Maine,  Vermont,  New 
Hampshire,  Connecticut,  Ohio,  Indiana,  New  Jersej',  Maryland  and 
some  of  the  other  States  ;  Hubbard  v.  Davis,  1  Aiken,  296  ;  3IontpeUer 
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Baiik-  V.  Dixon,  4  Vermont,  599;  Bake?'  v.  Marshall,  16  Id.  25  ;  Hiclvic 
V.  The  Farmers'  Bank,  35  Id.  476;  Page  v.  Webster,  15  Maine,  269; 
Mahurin  v.  Pearson,  8  New  Hampsliire,  539;  5mZZ  v.  Allen,  19  Conn. 
101;  Pintard  v.  Bavis,  I  Zabriskie,  632  ;  I  Spencer,  205;  Sascer  v. 
Young,  6  Gill  &  Johns.  243;  Brough.ton  v.  Duval,  3  Call,  61;  Dennis 
V.  Picler,  2  McLean,  451;  Cizrr  v.  Howard,  8  Blacltford,  191,  and 
Jenkins  v.  Clo.rk,  1  Haniniotid,  72 ;  and,  as  it  would  seem  in  Massa- 
chusetts, Frye  v.  Barker,  Pick. ;  Bellows  v.  Lovell,  5  Id.  307  ;  T/ie 
^c?a7n.s'  Bank  v.  Anthony,  18  Id.  208;  although  it  seems  to  have  beeu 
thought  in  Bellows  v.  Lovell  that  the  creditor  is  bound  to  sue  on  re- 
ceiving an  indemnity.  In  some  of  the  States,  however,  the  right 
to  require  the  creditor  to  proceed  against  tlie  principal,  on  pain  of 
forfeiting  his  remed}'  against  the  surety,  has  been  conferred  by 
statute.  Cockrell  v.  Dye,  33  Missouri,  365 ;  Ward  v.  Stout,  32 
Illinois,  399 ;  Taylor  v.  Davis,  38  Miss.  493 ;  Wright  v.  Stockton,  5 
Leigh,  53;  Parish  v.  Gray,  1  Humphreys,  88;  Branian  v.  liowk, 
1  Blackford,  393;  Eeid  v.  Gox,  lb.  312;  Nichols  v.  McDowell,  14  B. 
Monroe,  6  ;  Moreland  v.  The  State  Bank,  1  Breese,  207  ;  Towns  v. 
Riddle,  2  Alabama,  694 ;  Howard  v.  Brown,  3  Georgia,  523  ;  Bolton  v. 
Lunday,  6  Missouri,  46  ;  17  Id.  399.  These  enactments  are  in  general 
strictly  construed  as  contrary  to  the  course  of  the  common  law; 
Jenkins  v.  Clark;  Parish  v.  Gray;  Howard  v.  Brown;  and  in  Taylor 
V.  Beck,  13  Illinois,  376,  the  court  held,  that  a  statute  which  was 
limited  in  terms  to  bonds,  bills  and  notes  for  the  payment  of  money  or 
delivery  of  goods,  did  not  include  contracts  of  a  different  description. 
But  in  Alabama,  Tennessee,  and,  as  it  seems,  Arkansas,  the  disregard 
of  a  verbal  request  to  sue  may  discharge  the  surety,  although  the 
statute  speaks  of  a  written  notice.  Strader  v.  Houghton,  9  Porter, 
834  ;  Price  v.  Edwards,  1  Stewart,  11 ;  Goodman  v.  Griffin,  3  Id.  58  ; 
Towns  v.  Riddle,  2  Alabama,  694  ;  Shuham  v.  Hamilton,  8  Id.  942  ; 
Hempstead  v.  Waikins,  3  Arkansas,  317;  Thompson  v.  Watson,  10  Yer- 
ger,  362. 

In  Wright  v.  Stockton,  5  Leigh,  143,  disregard  of  a  notice  given  by  a 
surety,  was  held  not  only  to  exonerate  him,  but  also  to  discharge  his 
co-sureties  by  depriving  them  of  the  right  to  contribution  ;  but  the 
question  arose  in  this  case  under  a  statute,  and  the  result  might  have 
been  different,  had  it  depended  solely  on  general  principles.  And  in 
Ronton  v.  Lacy,  17  Missouri,  399,  where  the  point  arose  under  similar 
circumstances,  the  exoneration  was  limited  to  the  amount,  for  which 
the  surety,  who  had  given  the  notice,  would  have  been  liable. 

If  the  surety  may  call  on  the  creditor  to  sue  the  principal,  a  prin- 
cipal debtor  should  be  entitled  for  a  like  reason  to  require  that  proceed- 
ings shall  be  instituted  for  the  collection  of  the  collaterals  given  for  the 
debt. 


PAIN  V.  PACKARD:  KING  V.  BALDWIN.      417 

It  has  sometimes  been  contended  tliat  as  the  surety  is  only  secon- 
darily liable,  the  creditor  should  be  restrained  from  suing  him  until  it 
has  been  ascertained  whether  the  debt  can  be  collected  from  the  prin- 
cipal. This  would,  however,  be  contrary  to  the  well-settled  practice 
of  equity,  not  to  delay  or  hinder  the  creditor  iu  marshalling  assets  for 
the  benefit  of  the  debtor.  The  right  to  quicken  the  creditor  obviously 
affords  no  foundation  or  analogy  for  an  application  tending  to  delay. 
Abprcrombie  Y.  Knox,  3  Alabama,  t28.  It  is  accordingly  well  settled 
that  if  the  creditor  is  bound  to  sue  the  principal,  he  may  also  proceed 
simultaneously  against  the  surety,  and  go  on  to  judgment  and  execu- 
tion with  as  much  speed  as  the  forms'  of  law  will  allow.  Noyesi  v. 
Nk-hoU,  2  Williams,  159;  Fuller  v.  Loring,  42  Maine,  481.  The  surety 
is  entitled  to  subrogation,  but  in  order  to  avail  himself  of  this  right  he 
must  pay  the  debt.  Wririht  v.  Simpson,  6  Vesey,  TH;  The  Ins.  Co.  v. 
Smilh,  1  Jones,  12'7 ;  Aberrrombif.  v.  Knox,  3  Alabama,  728. 

In  Hawk  v.  Geddis,  16  S.  &  R.  23,  the  existence  of  a  judgment 
against  the  principal,  which  bound  land  of  greater  value  than  the  debt, 
was  held  to  be  a  sufficient  reason  for  staying  an  action  against  the 
suretj^  but  this  decision  was  overruled  in  Geddis  v.  Hawk,  1  Watts, 
200,  and  the  surety  said  to  have  no  right  to  delay  the  creditor  who  had 
been  already  injured  by  his  default.  It  was  decided  in  like  manner  iu 
Crocker  v.  Gilbert,  9  Gushing,  31,  that  an  entry  under  a  mortgage,  was 
not  a  defence  to  a  suit  on  a  guaranty  of  the  accompanying  bond.  The 
mortgage  was  said  to  be  a  mere  collateral,  which  might  afford  the 
means  of  payment,  but  did  not  satisfy  the  debt,  and  the  entrjr  of  the 
creditor  under  it  was  no  reason  why  the  guaranty"  should  not  be  punc- 
tually fulfilled. 

Although  the  existence  of  a  remed}^  against  the  principal  is  not  a 
reason  for  suspending  proceedings  against  the  surety,  the  court  may, 
riotwithstauding,  throw  the  burden  where  it  should  ultimately  rest,  by 
directing  that  the  assets  of  the  principal  debtor  shall  be  seized  and  sold 
in  the  first  instance,  and  staj-ing  proceedings  against  the  suretj'  if  the 
proceeds  of  the  sale  are  adequate  to  meet  the  debt.  This  siionld,  how- 
ever, only  be  done  where  both  funds  are  so  directly  within  the  reach 
of  the  creditor,  that  confining  him  to  one  will  not  involve  the  risk  of 
losing  the  other.  Wright  y.  Simpson,  6  Vesey,  '714.  The  creditor  is, 
moreover,  entitled  to  his  monej^  at  the  daj',  and  no  intervention  can 
be  just  or  equitable  which  delay's  the  collection  of  a  demand  that  is 
already  overdue.  In  Holditch.  v.  Jilist,  1  P.  Wms.  695,  the  court  were 
asked  to  staj'  proceedings  at  law  on  the  ground  that  as  the  property 
of  the  complainant  had  been  taken  from  him  and  vested  in  commis- 
sioners for  the  benefit  of  his  creditors,  recourse  should  be  had  to  them 
in  the  first  instance,  but  the  injunction  was  refused. 

The  case  of  Wright  v.  Null,  1  H.  Bl.  13C,  is  in  some  respects  con 
VOL.  II. — 27 
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trary  to  these  principles.  The  propertj'  of  an  American  loj'alist  had 
been  confiscated  by  the  State  of  Georgia,  subject  to  his  debts,  which 
"were  to  be  discharged  out  of  the  assets.  As  this  means  of  paj'ment 
■was  dilatory  and  uncertain,  his  creditors  followed  him  to  England,  and 
instituted  legal  proceedings  there,  which  the  bill  was  filed  to  restrain. 
Lord  Thurlow  held,  that  inasniuch  as  there  was  a  fund  for  the  discharge 
of  the  debt  which  the  creditor  could  reach  and  the  debtor  could  not, 
the  case  was  an  exception  to  the  general  rule,  that  the  existence  of 
one  remedy  does  not  preclude  the  right  to  enforce  another.  The  relief 
prayed  for  was  accordingly  given.  In  FoUiott  v.  Ogden,  1  II.  Bl.  123, 
Lord  Loughborough  expressed  his  concurrence  with  this  decision,  but 
held  that  such  a  defence  was  not  good  at  law.  When,  however,  the 
question  arose  subsequently,  in  Wright  y.  Simpson,  6  Vesey,  714,  Lord 
Eldon  said  that  it  was  not  enough  that  the  complainant  could  not  have 
recourse  to  the  assets  in  the  United  States,  it  should  aUo  appear  that 
thej'  were  adequate  to  satisfy  the  respondent.  It  would  obviously  be 
imjust  to  deprive  him  of  redress  in  an  English  court,  unless  he  had  a 
prompt  and  certain  remedy  elsewhere. 

It  is  well  settled,  in  accordance  with  the  decision  in  K-inr/  v.  Baldwin, 
that  the  extension  of  legal  jurisdiction  at  law  will  not  oust  that  of  chan- 
cery., Tomlinson  v.  Price,  5  Yesey,  235,  238;  Kemp  y.  Pryor,  1  Id. 
S27  ;  MaijJiew  v.  Cricket,  2  Sweaton,  185,  189  ;  Vide  v.  Eoarj,  24  Ver- 
mont, 46,  51  ;  2  Leading  Cases  in  Equity,  part  2,  188,  8  Am.  ed.  (ante, 
274).  The  powers  of  the  latter  court  would  otherwise  be  fluctuatiuo-  and 
uncertain,  and  diminish  with  each  advance  of  the  courts  of  law.  This 
court,  said  Lord  Eldon,  will  not'  allow  itself  to  be  ousted  of  any  part  of 
its  original  jurisdiction,  because  a  court  of  law  happens  to  have  fallen 
in  love  with  the  same  or  a  similar  jurisdiction,  and  has  attempted  to 
administer  it  more  or  less  successfully.  I]yre  v.  Everitt,  2  liussell 
381.  A  surety  may  accordingljr  seek  relief  in  equity,  although  the 
facts  set  forth  in  the  bill  would  be  a  good  defence  at  law  under  the 
principles  now  prevailing  in  the  latter  jurisdiction.     Yiele  v.  Eoag. 
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UNITED  STATES  v.  SAMUEL   AXD  JOIIX  L.  HOWELL. 

In  the  Circuit  Court  of  tlie  United  States. 

october  term,  1820. 

[reported,  4  Washington's  reports,  620-623.] 

If  the  creditor,  ivhether  (he  United  States  or  an  individual,  give  time 
to  the  principal  in  a  bond  prior  to  the  breach  of  the  obligation,  ivith- 
out  the  consent  of  the  surety,  the  surety  is  discharged,  and  he  iiv:nj 
set  up  the  defence  at  laio.  Alitor,  if  the  time  be  given  after  the 
breach,  for  then  the  only  remedy  of  the  surety  is  in  equity. 

If  the  law  prescribe  the  terms  of  a  bond  to  be  taken,  and  one  be  taken 
variant  therefrom,  it  is  void,  so  far  at  least  ers  it  is  variant.  But  the 
rdfi'-ers  of  government  may,  ivithout  any  law,  take  securities  from  the 
debtors  to  the  public  for  lohcd  they  may  owe. 

This  was  an  action  of  debt  on  a  bond  executed  by  the  defend- 
ants. After  reciting  that  certain  bonds  to  the  United  States  for 
the  pajaiient  of  duties  had  been  executed  by  Reeve,  Lewis  &  Co., 
and  Joseph  S.  Lewis  as  their  surety,  payable  on  certain  days, 
which  are  set  forth,  and  that  the  United  States  (in  some  of  the 
counts,  and  the  secretary  of  the  treasury  in  others),  had  agreed  to 
extend  the  time  of  payment  of  said  bonds  for  one  year  from  the 
day  of  payment  thereof  respectively,  the  condition  of  the  bond  is, 
that  the  obligors  in  those  bonds  shall  pay  to  the  collector  the 
amount  thereof,  on  or  before  the  expiration  of  the  said  periods  of 
one  year  from  those  when  the  same  had  respectively  become  due 
according  to  the  tenor  of  them,  with  interest.  Breach,  that  the 
obligors  in  those  bonds  had  not  paid  to  the  collector  the  amounts 
of  said  bonds,  on  or  before  the  expiration  of  one  year  from  the 
time  they  had  respectively  become  due,  &c. 

Plea,  that  on  such  a  day  (after  the  year  when  the  said  bonds 
had  become  due),  the  plaintiffs  promised  and  agreed  with  the 
surviving  partner  of  Reeve,  Lewis  &  Co.,  to  postpone  and  defer  the 
payment  of,  and  all  proceedings  at  law  and  claims  to  the  payment 
of  the  said  bonds,  for  a  long  time  after  the  said  respective  terms 
of  one  year  from  the  periods  when  the  same  respectively  I ecam e 


420 


DISCHARllE     OF     SURETY. 


tine,  to  wit,  Sec.  And  tliat  in  pursuance  of  said  agreement,  the 
plaintiffs  did  postj  one  the  payinent,  and  all  claims  and  demands 
for  tlie  payment  thereof,  and  did  allow  to  the  obligors  in  said 
bonds  further  time  for  payment  of  said  bonds,  beyond  the  said 
term  of  one  year,  &c. ;  which  said  agreement  was  made  without 
the  assent,  concurrence,  or  participation  of  the  defendants,  for 
which  cause  the\-  say  they  are  discharged  from  any  hability  to 
the  plaintiifs,  &c.     General  demurrer  and  joinder. 

In  support  of  the  demurrer,  it  was  contended  by  the  district 
attorney,  that  although  a  new  contract  between  the  creditor  and 
the  principal,  by  wliieh  the  former  binds  himself  to  extend  the 
time  of  payment,  without  the  consent  of  the  surety,  will  in  gen- 
eral discharge  him,  yet  that  the  surety,  where  he  is  bo  and  by  a 
sealed  instrument,  cannot  plead  this  matter  at  huo^  and  that  none 
of  the  cases  go  to  that  extent.  He  cited  the  following  eases:  6 
Binu.  ;2'J2 ;  1  fetor's  C.  C.  11:  46 :  9  Wheat.  7".!; ;  2  South.  .384 ; 

5  B  &  A.  187;  1  Gall.  30;  Shep.  Touch.  382,  307;  3  AVills.  352; 
Cowp.  47;  7  Johns.  332;  2  GalL  .320;  17  Johns.  384;  2  Johns. 
0.  C.  5G0;  3  Yeates,  1,57. 

Eor  tlie  defendant,  the  following  cases  were  cited  :  9  Wlieat. 
703;  2  Brow.  C.  C.  578  ;  18  Yes.  20  ;  2  Yes.  Jun.  530;  2  Johns. 
0.  0.  557  ;  3  Bos.  &  Pul.  305  ;  2  Bos.  &  i'ul.  62;  1  Bos.  &  Bui. 
419;  8  East,  570;  3  Wills.  530;  10  Johns.  Rep.  180;  2  Halst. 
89  ;  3  Halst.  27  ;  Budlow  v.  Chaumond,  2  5T.  E.  Cases  in  error, 
29  ;  2  Cranch,  358,  380,  398  ;  2  Bay,  230  ;  3  Johns.  Ptcp.  369  ; 
7  Johns.  339. 

WASnixiiTOX,  J.  The  main  cjuestion  in  this  case  is,  wliethcr 
the  indulgence  granted  to  the  surviving  partner  of  Reeve,  Bewis 

6  Co.  by  the  United  States,  b^-  extending  the  time  for  the  pay- 
ment of  their  bonds,  discliarged  the  defendants,  their  sureties  at 
law?  The  general  principle  established  bj-  all  the  cases  is,  that  if 
the  creditor,  without  the  assent  of  the  suret}',  expressly  or  tacitly 
yielded,  give  time  to  the  principal,  by  enlarging-  the  credit  bej'ond 
the  period  mentioned  in  the  contract,  the  surety  is  discharged. 
The  principle  of  the  decisions  is  that  the  surety  guaranties  the 
performance  by  his  principal,  of  a  particular  contract,  and  engages 
for  nothing  more.  If,  without  his  consent,  that  contract  be  \'aried 
hj  the  act  of  the  creditor,  the  suretj-  is  not  bound  hj  the  new 
contract ;  and  by  the  act  of  the  creditor,  the  old  one  cannot  be 
enforced  according  to  its  term,  without  violating  the  new  agree- 
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inent,  which,  although  not  binding  on  the  surety,  is  so  upon  the 
parties  to  it. 

But  it  is  contended  by  the  counsel  for  the  p)laintiff,  that,  since  a 
bond  cannot  be  discharged  at  law,  but  by  something  of  equal 
dignity,  it  is  no  defence  to  an  action  upon  the  bond  against  the 
surety,  that,  by  a  parol  agreement  with  the  principal,  without  the 
assent  of  the  surety,  the  creditor  has  bound  himself  to  enlarge  the 
time  of  payment  stipulated  in  the  bond ;  and  in  support  of  this 
argument,  reliance  is  placed  upon  the  case  of  Davey  and  others  v. 
Prendorgrass,  5  Barn  &  Aid.  187. 

I  entirely  agree  in  the  decision  of  that  case,  and  in  tlie  applica- 
tion of  the  principle  stated  to  it.  The  undertaking  of  the  surety, 
if  such  he  may  be  considered,  was,  that  he  himself  would  pay, 
within  one  month  after  demand,  such  balance,  not  exceeding 
£500,  as  upon  the  settlement  of  accounts  between  the  plaintitt's 
and  S.  P.  and  J.  P.,  should  appear  to  be  due  from  the  latter  to 
the  former,  for  coals  to  be  delivered  by  the  plaintiii  to  those 
persons.  As  between  the  plaintiff  and  the  defendant,  the  latter 
made  himself  the  principal  debtor ;  and  it  would,  therefore,  be 
difficult  to  state  any  legal  principle  upon  which  the  defendant 
could  be  discharged  on  the  ground  of  the  parol  agreement  between 
the  plaintiff  and  those  who,  it  is  jjossible,  were,  in  relation  to  the 
defendant  the  principal  debtors ;  although  this  was  by  no  means 
obvious  from  the  terms  of  the  defendant's  engagement.  Indeed, 
the  defence  could  not  have  been  maintained  at  law,  even  if  the 
parol  agreement  had  been  made  with  the  deferfdant  himself,  upon 
the  principles  of  the  common  law  stated  by  the  court. 

If  in  this  case,  the  court  meant  to  lay  it  down  as  law,  that  a 
surety  in  a  bond,  conditioned  for  the  payment  of  money,  or  the 
performance  of  certain  acts,  by  a  third  person,  cannot  be  dis- 
charged from  his  obligation  except  by  some  instrument  of  equal 
dignity,  I  must  be  permitted  to  dissent  from  such  a  doctrine,  and 
to  maintain  that  it  is  insupportable  by  a  single  authority.  "Will 
not  performance,  in  pais,  by  the  principal,  discharge  the  surety? 
May  not  the  surety,  and  maj'  not  even  the  principal,  discharge 
himself  by  acts  in  pais,  tending  to  excuse  the  non-performance, 
by  showing  it  was  occasioned  by  the  conduct  of  the  creditor  ?  If 
this  be  so  (and  who  can  deny  it  ?)  where  is  the  legal  principle 
which  shall  prevent  the  surety  from  pleading  as  an  excuse  for  the 
non-performance  of  his  engagement,  that  the  creditor  interfered, 
and  prevented  the  performance,  by  entering  into  a  new  contract 
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with  the  principal ;  by  which  the  performance  by  him  was  dis- 
pensed with,  and  postponed  to  a  period  Ijcyond  that  mentioned  in 
the  contract  which  the  surety  had  guarantied?  The  qncstion  at 
haw  then  is,  whether  the  contract  of  the  surety  has,  -without  his 
consent,  been  changed  by' the  obligee?  If  it  has,  the  oljligee  has, 
by  his  own  act,  defeated  the  condition  of  the  surety's  bond,  and 
consequently  dischai-ged  him  from  his  oljjigation  at  law,  as  well 
as  in  cquitj'.  This  leads  to  the  inquiry,  whether  in  the  particular 
case  in  which  the  suretj^  relies  upon  a  discharge  so  brought  about, 
the  contract  which  he  bound  himself  to  guaranty,  has  been 
changed  ? 

If  that  contract  be  to  pay  money,  or  to  perform  a  particular  act 
on  a  particular  day ;  bfore  ir/iich  day,  the  time  of  payment  or 
performance  is  enlarged  by  a  parol  agi'eement  lictween  the  obligee 
and  the  principal,  without  the  assent  of  the  surety:  I  hold  it  that 
the  surety  is  discharged ;  upon  the  ground  that  the  terms  of  this 
contract  are  varied  without  his  consent,  by  the  act  of  the  obligee. 
But  if  tlie  new  agreement  be  made  after  the  time  for  'paij^ievt  or 
'performance  has  elapsed,  so  that  the  bond  of  the  surety  has  become 
forfeited,  I  do  not  perceive  upon  what  legal  ground  it  can  be 
alleged,  that  the  contract  of  the  surety  has  been  varied  by  such  subse- 
quent agreement.  Such  an  agreement,  I  admit,  dejirives  the  surety 
of  his  equitcdile  right  to  call  upon  the  creditor  to  enforce  payment 
or  performance,  and  upon  his  refusal,  to  ask  the  aid  of  a  court  of 
chancery  to  compel  the  obligee  to  do  so ;  and  since  the  obligee 
has,  by  his  subsequent  agreement,  disabled  himself  from  proceed- 
ing against  the  principal ;  that  court  will,  upon  equitable  princi- 
files,  relieve  the  surety,  and  enjoin  proceedings  at  law  against 
him.  These  appear  to  me  to  be  the  principles  which  are  fairly  to 
be  extracted  from  the  numerous  cases  upon  this  subject.  The  dif- 
ference between  an  extension  of  the  time  by  the  obligee  before  and 
after  the  bond  is  forfeited,  is  laid  down  by  Lord  Edon  in  the  case 
of  Rees  v.  Berrington,  2  Ves.  Jun.  540,  and  is,  I  think,  founded 
upon  principles  of  law. 

Upon  the  whole,  I  am  of  opinion,  that  since  the  new  agree- 
ment with  the  principal  debtors  in  this  case  was  entered  into  after 
the  time  when  their  debts  to  the  United  States  became  due,  such  an 
agreement  does  not  at  law  amount  to  a  discharge  of  the  defend- 
ants.    Cro.  El.  46. 

It  has  been  made  a  point  whether  this  bond,  not  being  required 
to  be  taken  by  any  act  of  Congress,  is  a  valid  one  ? 
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^ly  opinion  upon  this  point  is,  that  wliere  a  statute  requires  an 
official  bond  to  be  taken,  and  prescribes  substantially  the  terms  of 
it,  it  must  conform  to  the  requisitions  of  the  statute,  and  if  it  go 
beyond  them  it  is  void,  so  far  at  least  as  it  exceeds  those  requisitions. 
But  I  have  no  doubt  that  the  officers  of  the  government  may 
legally  take  bonds,  or  other  securities,  for  debts  due  to  the  United 
States,  although  no  act  of  Congress  authorizes  their  being  taken 
in  the  particular  case. 

The  opinion  given  upon  these  points  renders  it  unnecessary  to, 
consider  the  question  raised  by  the  district  attorney,  whether  the 
principles  laid  down  in  deciding  the  first  point  can  be  applied  to 
the  United  States. 

Judgment  must  be  eutei'ed  upon  the  demurrer  for  the  United 
States. 

Elmer,  district  attorney,  for  plaintiffs. 
^\^ood,  for  defendants. 


THE  BAXK  OF  STEUBEXVILLE  v.  LEAVITT  AND 
JUDITH  CARROL,  administrators  oi?  ROBERT  CARROL, 
DECEASED. 

In  the  Supreme  Court,  Ohio. 

DECEMBER,  1831. 

[reported,  5  HAJIxMOND,  207-215.] 

Every  ad  or  agreement  hy  which  the  right  of  the  creditor  to  proceed 
against  the  ■principal  is  delayed  or  suspended,  is  a  discharge  of  the 
'  surety,  and  may  he  relied  on  as  such,  at  law,  as  well  as  in  equity. 

[*This  was  an  action  of  debt  on  a  bond  executed  by  the  defend- 
ant's intestate,  and  conditioned  for  the  payment  of  §1450  to 
the  plaintiffs.  To  this  action  the  defendants  pleaded,  that  the 
bond  in  question  was  made  by  the  intestate  as  surety  for  one 
J.  C,  and  not  as  principal ;  of  which  the  plaintiffs  had  notice 
at  the  period  when  it  was  executed ;  and  that  afterwards  they 

*  The  syllabus  and  statement  of  the  reporter  are  omitted. 
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Lad  accepted  a  confession  of  judgment  from  the  principal  for 
tLe  amount  of  tlie  debt  for  Avliich  tlie  bond  was  given,  Avith  an 
agreement  for  stay  of  execution  ;  hy  the  terms  of  which  the 
iinal  collection  of  the  debt  was  to  be  postponed  for  eighteen 
months.  To  this  plea  there  was  a  general  demurrer,  upon 
which,  after  argument,  the  following  opinion  was  delivered.] 

By  the  Court. 

He  who  becomes  surety  for  another,  has  a  right  to  pay  the  debt, 
when  it  becomes  due,  and  collect  it  i'roni  his  principal  ;  he  may 
substitute  himself  in  place  of  the  creditor,  and  subject  any  funds 
or  securities  ^irovided  for  the  paymejit  of  the  debt,  by  the  iirinci- 
pal ;  or  he  niay  call  upon  the  creditor  to  prosecute  his  suit  without 
delay.  The  law  does  not  permit  the  creditor  to  interfere  with 
these  rights.  If  he  do  invade  them,  the  surety  is  held  to  be 
discharged. 

Xo  principle  is  better  settled,  at  the  present  da}',  than  that  a 
surety  cannot  be  further  bound  than  by  the  terms  of  his  under- 
taking. These  terms  cannot  be  changed  without  his  consent.  If 
any  change  is  made  that  might  prejudice  his  rights  without  his 
consent  he  is  protected  by  holding  his  obligation  at  an  end.  A 
simple  omission  on  the  part  of  the  creditor  to  pursue  this  remed}-, 
is  not  considered  as  affecting  the  rights  of  either  party.  But  an}' 
act  AA'hich  destroys  or  suspends  the  rights  to  an  instant  and  con- 
tinuing pursuit  of  the  remedy,  so  that  the  surety  cannot  enforce 
the  collection  of  the  debt  without  delay,  absolves  him  from  his 
liability. 

The  defence  which  such  an  act  gives  to  the  surety  is  one 
pjroper  to  be  set  up  in  a  court  of  law.  The  doctrine  is  originally 
of  chancery,  and  is  of  recent  introduction  there.  Its  adoption, 
in  the  courts  of  law,  is  almost  within  our  own  times  (4  Cam.  C. 
33G),  and  it  prevails,  in  either  court,  according  to  the  circum- 
stances of  the  case.  The  authorities  upon  which  it  rests  are  A'cry 
numerous.  (7  John.  B^G  ;  12  John.  174  ;  17  John.  384  ;  2  Merivale, 
270  ;  4  Johm  Ch.  7,  337;  2  Marsh.  S2,  302;  2  Yes.  Jum  550;  4 
Ves.  737 ;  1  Gal.  32 ;  1  Mass.  330  ;  1  Paine,  305  ;  3  Wash.  C.  C.  7 ; 
4  AYash.  C.  C.  26  ;  2  Rand.  333  ;  12  AVheat.  556.) 

In  the  case  in  2  Rand,  the  court  lay  down  the  doctrine 
broadly  :  "  If  a  creditor  by  agreement,  with  the  principal  debtor, 
or  by  any  other  act  precludes  hiinself  at  law,  from  proceeding 
against  the  principal  after  the  debt  is  due,  for  a  moment,  or  if  the 
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agreement  is  such  that  a  court  of  equity  would  stay  proceedings 
at  law,  the  surety  is  discharged."  Here  is  a  judgment  witli  a 
stay  of  execution  entered  of  record.  This  ties  up  the  creditor's 
hands.  If  the  surety  were  to  pay  the  debt,  he  could  do  nothing 
with  the  judgment  until  the  stay  of  execution  expired.  The 
consideration  upon  which  the  stay  of  execution  was  entered  is 
not  a  matter  for  investigation.  The  fact  that  it  is  entered 
suspends  the  creditor's  right  to  sue  execution,  until  the  entry  is 
avoided.     That  it  is  sufUcient  to  discharge  the  surety. 

It  is  objected  to  the  plea  that  it  does  not  sufficiently  aver  that 
the  stay  of  execution  was  entered  without  the  consent  of  the 
surety.  The  want  of  this  consent  is  the  material  fact  of  the 
whole  defence.  We  therefore  think  that  the  plea  is  defective. 
But  leave  is  given  to  amend. 


JOim  HARRIS  V.  ISAAC  BROOKS,  JR. 
In  the  Supreme  Court  of  Massachusetts. 

OCTOBER  TERM,  1SS8. 
[reported,  21  PICKERING,  195-197.] 

A  declaration  by  the  holder  of  a  promissory  note,  that  he  v:illlook  solely 
to  the  principal  for  payment^  in  consequence  of  which  the  surety  omits 
to  obtain  security  for  his  indemnification,  is  a  sufficient  d  fence  to  an 
action  on  the  note  against  him. 

And  parol  evidence  is  admissible  for  the  purpose  of  leltinrj  in  such  a 
defence,  by  showing  that  the  relation  bdween  the  two  joint  makers  of 
the  note,  ivas  that  of  principal  and  surety,  and  that  this  ivas  known 
to  the  plaintiff  at  the  time  of  making  the  declaration. 

[This  was  an  action  of  assumpsit  against  the  defendant  Brooks, 
as  one  of  the  makers  of  a  promissory  note,  which  was  as  fol- 
lows:  "Boston,  August  16th,  1832.  For  value  received  we 
promise  to  pay  Abel  Parker  or  order  five  hundred  dollars  in 
thirt}  days  and  grace,  (signed)  Reuben  Damon,  Isaac  Brooks, 
Jr."     The  note  was  endorsed  in  blank  by  the  payee,  but  did  not 


426 


DISCHARGE    OF    SURETY. 


come  into  the  hands  of  the  plcaintifF  until  overdue,  and  the  de- 
fendant was  therefore  entitled  to  rely  on  the  equities,  which 
had  previously  attached  to  the  instrument.  It  appeared  from 
the  evidence,  that  it  had  been  drawn  for  the  accommodation  of 
the  other  maker,  Damon,  the  defendant  being  merely  a  surety, 
and  that  after  it  became  clue  he  called  upon  the  paj-ee  and  said, 
that  if  he  was  to  pay  the  note  at  all,  he  wished  the  matter  at- 
tended to  at  once.  To  this  the  latter  replied,  that  as  Damon 
had  received  all  the  money  on  the  note,  and  ought  to  pay  it, 
the  defendant  need  give  himself  no  trouble  about  it,  as  he 
should  not  be  injured. 

The  jury  were  thereupon  instructed,  that  if  the  defendant 
was  a  suretj'  at  the  time  when  this  answer  was  given,  and  was 
known  to  be  such  by  the  payee,  and  in  consequence  of  what 
was  said  by  the  latter,  omitted  to  pay  the  note  and  secure  him- 
self out  of  the  property  of  the  principal,  they  ought  to  find  a 
verdict  against  the  plaintiff. 

An  exception  having  been  taken  to  this  instruction  at  the 
trial,  the  following  opinion  was  delivered  by  Shaw,  C.  J.] 

'We  are  now  to  take  it  as  found  by  the  jury,  under  the  instruc- 
tion given  them,  that  for  several  years  after  this  note  became  due, 
Barnard  was  the  endorsee  and  holder  of  it,  that  as  between  the 
two  promisors,  it  was  an  accommodation  note,  that  is,  that  the 
money  raised  upon  it,  was  raised  for  the  benefit  of  Damon  and 
went  to  his  use,  that  this  was  known  to  the  holder,  that  after  it 
became  due,  Brooks  expressed  a  willingness  to  pay  it,  and  if  he  was 
to  pa}'  at  all,  wished  to  pay  it  then,  because  he  could  then  get  se- 
curity of  Damon,  and  that  the  holder  then  verball}'  discharged  him, 
and  agreed  to  look  to  Damon  alone,  recognizing  him  as  principal. 

The  court  are  of  opinion,  that  the  instruction  was  correct,  and 
that  upon  these  facts,  the  defendant  was  not  liable. 

It  is  very  true  that  an  agreement  between  two  promisors  of  a 
note,  that  the  one  shall  take  the  whole  of  the  proceeds  and  pay 
the  whole  note  when  due,  cannot  afl'ect  the  rights  of  the  holder, 
unless  he  will  take  notice  of  it,  and  act  upon  it. 

The  presumption,  that  two  or  more  promisors  of  a  note  are 
ecjually  responsible  for  its  ultimate  payment,  so  that  if  one  pays 
the  whole  he  shall  have  contribution,  may  be  rebutted  by  showing 
that  one  signed  for  the  accommodation  and  as  surety  for  the  other. 
So  in  this  case,  if  upon  the  facts  now  proved,  Brooks  had  paid 
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the  note,  he  -would  have  had  a  remedy  against  Damon,  not  for 
contribution  only,  but  for  an  entire  reimbursement.  So  if  Damon 
had  paid  it,  he  would  have  had  no  claim  ou  the  defendant  for  cou- 
tribiition.  So,  where  one  of  two  promisors  annexes  the  word 
"  principal"  to  his  signature,  and  the  other  "  surety,"  these  descrip- 
tions do  not  affect  the  terms  of  legal  eifect  of  the  contract,  they 
are  equally  bound  to  the  promisee  or  endorsee  as  if  such  words  of 
description  had  not  been  annexed.  They  indicate  the  relation  in 
which  the  parties  stand  to  each  other,  and  notice  of  such  relation 
to  the  holder.  But  the  fact  of  such  relation,  and  notice  of  it  to 
the  holder,  may,  we  think,  be  proved  by  extrinsic  evidence.  It  is 
not  to  affect  the  terms  of  the  contract,  but  to  prove  a  collateral 
fact  and  rebut  a  presumption.  It  goes  to  show,  that  the  defend- 
ant was  in  fact  a  surety ;  and  the  rights  of  contribution  result 
accordingly.  Had  the  parties  appeared  on  the  note,  the  one  as 
principal,  and  the  other  as  surety,  a  parol  declaration  of  the  holder 
to  the  surety,  that  he  would  exonerate  him  and  look  to  the  prin- 
cipal only,  is  a  good  defence,  on  the  ground,  that  it  lulls  the  party 
into  security,  and  prevents  him  from  obtaining  his  indemnity  ; 
and  it  would  be  fraud  on  the  part  of  the  holder,  afterwards,  con- 
trary to  such  assurance,  to  call  upon  such  surety.  We  think  the 
same  result  follows  where  the  fact  is  proved  by  other  evidence. 
Here  the  assurance  was  given,  after  the  note  was  due,  by  Bar- 
nard, who  was  the  holder  of  the  note,  with  full  power  of  disposing 
of  it.  The  present  plaintiff,  having  taking  the  note  by  endorse- 
ment, long  after  it  was  due,  took  it  as  a  dishonored  note,  and 
lialjle  to  any  defence  which  could  be  made  to  it,  had  the  suit  been 
brought  by  Barnard. 

Judgment  on  the  verdict  for  the  defendant. 


DAVID  N.  CAEPEXTER   v.   ZADOCK  KIXO. 
In  the  Supreme  Court  of  Massachusetts. 

SEPTEMBER  TERM,   1845. 
[reported,    9    METCALF,    511-517.] 

It  is  a  good  defence  to  an  action  of  debt  .on  a  judgment^  (ugaiiist  the 
survivor  of  two  judgment  debtors,  to  show  that  the  defendant  vxis  a 
surety  for  the  other  debtor  in  the  original  obligation  on  which  the 
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judgment  was  obtained ;  and  that  he  gave  vp  a  secui-Ug  which  he 
lidd  for  the  debt,  on  being  told  by  the  plaintiff  that  thejadgment  was 
jxiid.  And  this  mat/  be  shown,  even  wliere  the  instrument  on  which 
tlie  judgment  is  founded,  was  executed  by  both  debtors  jointly,  with- 
out anything  on  its  face  to  show  that  one  ivas  merely  a  surety  for  the 
other. 
Such  a  defence  is  good  even  lohere  there  was  no  actual  fraud,  or  inten- 
tion to  deceive,  on  the  ])art  of  the  creditor. 

The  opinion  of  the  court  was  delivered  by 

Shaw,  C.  J.*  There  arc  several  grounds,  appearing  in  the  bill 
of  exceptions,  upon  which  the  court  are  of  opinion  that  a  new 
trial  must  be  granted.  But  as  both  parties  have  rc(|uested  the 
opinion  of  the  court  upon  one  aspect  of  the  case,  which  we  sup- 
pose embraces  its  true  merits,  and  may  be  decisive,  we  have  so 
considei-ed  it.  We  assume,  then,  that  King,  the  defendant,  en- 
tered into  a  contract,  by  promissory  note,  jointly,  or  jointly  and 
severally,  with  Cyrus  Alden,  for  the  payment  of  the  money  to  the 
plaintiff;  that  the  note  did  not  express  that  either  was  principal 
or  surety  ;  that  in  point  of  fact,  if  it  is  competent  to  prove  it  by 
evidence  aliunde,  King  was  surety  for  Alden,  and  that  known  to 
the  plaiutifl';  that  Alden  gave  the  defendant  security  to  indemnify 
lnn^  against  such  liability  ;  that  an  action  was  brought  and  a 
joint  judgment  recovered  against  Alden  and  the  defendant,  which 
was  satisfied  in  part  only  ;  that  the  plaintiff,  not  intending  to 
deceive  or  defraud  the  defendant,  informed  him  that  the  debt  jvas 
paid  in  full,  when  in  fact  it  was  not  so  ;  after  which,  the  defendant 
relinquished  his  security,  Allen  died  insolvent,  and  this  action 
was  brought  against  the  defendant,  as  survivor,  to  recover  the 
balance  of  the  judgment. 

This  case,  we  think,  presents  three  questions:  1st.  Whether  it 
is  competent,  when  two  or  more  have  signed  an  obligation  for  the 
payment  of  money  jointly,  or  jointly  and  severally,  for  one  to 
show,  by  evidence  aliunde,  that  he  was  surety  for  the  other.  2d. 
AVhether,  if  such  evidence  were  admissible  in  a  suit  on  the  origi- 
nal contract,  that  contract  is  merged  and  consolidated  by  the 
judgment,  so  that  a  new  debt  arises, in  which  all  must  be  deemed 
principals,  and  so  that,  in  an  action  of  debt  on  the  judgment,  it  is 
no  longer  competent  to  go  into  evidence  aliunde,  to  show  that  the 

*  The  facts  of  the  case  sufBcioutly  appear  from  the  opinion  of  the  court. 
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defendant  was  snrety.  3d.  Whether,  if  a  creditor,  -without  any 
intention  to  deceive  or  mislead  a  surety,  informs  him  that  the 
debt  is  paid  by  the  principal,  and  the  surety  afterwards  relin- 
quishes his  security,  this  is  a  good  defence  in  a  suit  against  the 
surety. 

1.  It  appears  to  us  very  clear,  that  the  fact  may  be  proved  by 
any  competent  evidence,  that,  in  a  contract  executed  by  two,  one 
was  principal  and  one  surety,  and  that  it  is  not  necessary  that  it 
should  so  appear  by  the  contract.  It  is  a  fact  coUatei-al  to  the 
contract,  and  no  part  of  it.  It  may  appear  in  the  body  of  the 
instrument,  or  the  term  "  principal "  may  be  annexed  to  the  signa- 
ture of  the  one,  and  "surety  "  to  that  of  the  other.  In  that  case, 
the  fact  and  notice  of  it  accompany  the  nole  or  obligation,  into 
whose  hands  soever  the  note  may  come.  Still  it  is  a  collateral 
fact,  showing  the  relation  in  which  the  promisors  stand  to  each 
other.  Baker  v.  Briggs,  8  Pick.  122  ;  Harris  v.  Brooks,  21  Pick. 
195.  In  the  last  case,  the  point  was  directly  decided.  So,'  in 
order  to  ascertain  the  relation  of  the  promisors  to  each  other,  with 
a  view  to  a  remedy,  when  one  pays  the  whole,  or  more  than  an 
aliquot  part.  These  remedies  are  not  secured  bj'  the  original 
contract,  and  form  no  part  of  it ;  they  are  given  by  law,  and  do 
not  depend  on  the  fact  of  their  having  united  in  signing  the  in- 
strument. The  instrument  is  resorted  to  for  the  purpose  of  show- 
ing that  both  were  bound.  Therefore,  where  parties  were  sureties 
on  different  bonds,  for  the  same  debt  or  duty,  the  law  gave  a 
remedy  for  contribution,  in  the  manner  as  if  they  had  united  in 
signing  the  same  bond.  Deering  v.  Earl  of  Winchelsea,  2  Bos.  & 
Pul.  270.  So  where  two  or  more  have  signed  a  note,  not  designa- 
ting eitlier  as  principal  or  surety,  prima  facie  both  are  principals, 
and  if  cither  pay  the  whole,  he  shall  have  contribution.  But  it 
may  be  always  shown  by  evidence  aliii)>de.,ae  between  themselves, 
that  the  note  was  made  wholly  for  the  accommodation  of  one, 
showing  him  to  be  the  principal  debtor.  If  he  pay  the  whole,  he 
has  no  contribution  ;  if  the  other  pay  the  whole,  he  shall  have  an 
action  for  money  paid,  for  the  whole  amount.  Austin  v.  Boj'd, 
24  Pick.  64. 

2.  Isor  do  we  think  that  any  change  in  this  respect  is  made  in 
the  rights  of  the  parties  by  the  judgment.  The  proof  offered  does 
not  contradict  the  judgment.  The  original  cause  of  action,  as 
between  the  parties,  is  merged  by  a  judgment,  because  the  judg- 
ment itself  is  a  security  of  a  higher  nature.     But  when  it  becomes 
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necessary  to  inquire  and  ascertain  on  what  contract  a  judgment 
was  rendered,  it  may  be  done.  AVyman  v.  Mitcliell,  1  Cow.  31G. 
There  is  the  same  reason  for  admitting  evidence  aliunde,  to  show 
the  rehitions  of  parties  who  are  joint  debtors  in  a  judgment,  as  in 
a  contract.  Prima  facie,  they  are  equally  as  well  as  jointly  liable. 
Take  the  common  case  of  a  bond,  wdiere  on  the  face  of  it  one  is 
principal  and  the  other  surety,  yet  the  judgment  is  joint.  By  the 
record,  apparentlj^  both  are  principal  debtors.  If  the  grounds  of 
the  judgment  could  not  be  inquired  into,  so  as  to  rebut  the  pre- 
sumption of  an  equal  liability,  the  surety,  in  case  of  paying  the 
judgment,  w'ould  have  no  remedy  over  against  his  principal  for 
money  paid ;  and  in  euHO  the  principal  should  pay  it,  he  would 
have  an  action  against  his  own  surety  for  contribution.  If  it  can 
be  inquired  into,  to  adjust  the  relations  of  the  debtors  to  each 
other,  it  can  be  to  determine  the  relation  of  the  creditor  to  each 
debtor,  where  the  fact  becomes  material  to  the  respective  rights. 
Suppose  the  creditor  himself  holds  collateral  security  of  the  prin- 
cipal ;  it  has  been  often  decided  that  the  surety  is  entitled  to  the 
benefit  of  it,  and  if  the  creditor  voluntarily  surrenders  it,  he  dis- 
charges the  surety  wholly  or  pro  tanto.  Ilaj-es  v.  AYard,  4  Johns. 
Ch.  123.  Would  not  this  principle  apply  as  well  after  a  joint 
judgment  against  the  debtors  as  before?  And  yet  it  would 
in^'olve  the  necessity  of  an  inquiry  into  the  judgment,  to  show 
that  it  was  rendered  on  a  contract  in  which  one  was  principal  and 
the  other  surety.  The  judgment  is  technically  a  secnritj^  of  a 
higher  nature,  but  it  is  a  secui-ity  for  the  same  debt  or  duty  as  the 
contract  on  wdiich  it  is  founded.  Davis  v.  Alaynard,  9  Mass.  242. 
So,  if  a  judgment  bo  rendered  on  several  demands,  for  some  of 
wdiich  a  third  party  is  liable,  but  not  for  all,  the  fact  may  be 
shown  by  evidence  aliunde.     Stedman  v.  Eveleth,  <J  Islet.  114. 

3.  In  regard  to  the  other  point,  we  consider  it  well  settled,  by 
numerous  authorities,  that  wdien  a  creditor,  who  knows  that  one 
debtor  is  a  surety,  gives  him  notice  that  the  debt  is  paid  by  the 
principal,  and  such  debtor,  in  consequence,  changes  his  situation, 
as  by  surrendering  security,  or  forbearing  to  obtain  security  when 
he  might,  or  otherwise  suffers  loss  by  it,  he  is  discharged.  And 
although  the  debt  has  not  been  paid,  and  such  notice  was  given 
by  mistake,  and  without  any  fraudulent  design,  it  is  a  mistake 
made  at  his  own  peril,  and  he  shall  rather  bear  the  loss  than 
throw  it  upon  one  who  has  been  misled  by  it.  Baker  v.  Briggs,  8 
Pick.    122;   Harris   v.   Brooks,    21    Pick.    195;   Greenl.    on   Ev. 
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§§  207,  212 ;  Dewey  v.  Field,  4  Met.  381.  In  general,  that  which 
would  afi'ord  a  surety  a  remedy  in  equity  against  his  creditor,  by 
injunction,  is  a  good  defence  at  law,  when  suit  is  against  the 
surety  alone.  King  v.  Baldwin,  2  Johns.  Ch.  554,  and  17  Johns. 
384.  A  doubt  was  suggested  in  ISaker  v.  Briggs,  8  Pick.  128, 
whether  the  surety  could  avail  himself,  in  any  form,  of  such  mat- 
ter of  defence,  in  a  joint  suit  against  him  and  the  principal ;  a 
doubt  which  has  not  been  resolved,  that  we  are  aware  of,  by  any 
subsequent  judicial  decision.  Here  the  point  does  not  arise,  be- 
cause the  suit  is  against  the  surety  alone,  as  survivor. 

Yerdict  set  aside,  and  a  new  trial  granted. 


An  examination  of  the  preceding  cases,  will  disclose  that  tbej'  do  not 
entirely  agree.  In  one  of  them,  the  defendant  was  referred  for  relief 
to  the  other  side  of  the  court  on  the  technical  ground,  that  the  contract 
was  not  varied  until  after  the  default.  In  another,  the  discharge  of  the 
surety  by  time  given  to  the  principal,  was  treated  as  an  established 
doctrine,  which  the  law  had  derived  from  equity.  In  the  third,  it  was 
said,  that  a  defendant  might  always  show  that  he  was  a  surety,  and  that 
if  he  did,  any  matter  that  would  afford  ground  for  an  injunction,  would  be 
a  good  defence  in  a  court  of  law.  It  is  proper  to  note  the  cause  of  this 
divergence  between  tribunals  professing  to  administer  the  same  system 
of  jurisprudence. 

DeLolme,  observes  in  his  work  on  the  English  Constitution,  that  the 
Court  of  Chancery,  performs  the  oflice  of  an  experimental  legislature, 
by  introducing  doctrines  which  are  subsequently  diffused  through  the 
whole  body  of  the  law;  and  the  course  of  English  and  American  juris- 
prudence during  the  last  two  centuries,  affords  numerous  instances  of 
the  truth  of  this  remark.  Rights  which  could  only  be  vindicated  by 
an  injunction,  or  a  decree  for  specific  performance,  came  through  the 
gradual  transplantation  of  equitable  principles,  to  be  recognized  and 
enforced  in  the  ordinarj'  methods  of  j)rocedure.  The  recovery  on  a 
bond  was  limited  to  the  loss  arising  from  the  breach  of  the  condition, 
and  payment  might  be  made  at  any  time  before  suit  brought.  Hus- 
band V.  Davis,  10  C.  B.  645.  A  mortgage  ceased  to  be  regarded  as  a 
conveyance,  and  was  viewed  as  a  security  even  after  forfeiture.  1 
Smith's  Leading  Cases,  811,  815,  6  Am.  ed,  Fraud  or  fadure  of 
consideration  was  allowed  to  be  given  in  evidence  as  a  defence  to  an 
action  on  a  specialty  ;  lb.  635.  The  doctrine  of  equitable  estoppel, 
was  so  enlarged  as  to  embrace  a  great  number  of  cases  in  which  it  had 
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bpeii  iiecpKsai-y  to  apply  to  equity  to  stay  legal  proceeilings  on  the 
ground  of  constructive  fraud  ;  2  Id.  702.  The  courts  of  law  took  cog- 
nizance of  the  right  conferred  liy  the  assignment  of  a  chose  in  action, 
and  held,  that  it  could  not  be  defeated  b}'  payment,  or  a  release  with 
notice  (ante,  356).  Welch  v.  Ulanilrville,  1  AVheaton,  2.3:! ;  Westoby  v. 
Bay,  2  E.  &  Bl.  G05,  2  Leading  Cases  in  Equity,  part  2,  3T0,  o  Am.  ed. 
A  remedy  was  given  by  an  action  on  the  case  for  the  loss  arising  from 
a,  false  representation,  as  to  the  solvency  of  a  third  person.  Evans 
V.  Bicl'iieU,  6  Ycse}-,  113,  183.  Other  instances  of  the  assumption  of  equi- 
table jurisdiction  at  law,  may  be  found  in  Toulmin  v.  Price,  5  Yesey, 
23.5  ;  and  Kemp  v.  Pryor,  "7  Id.  327.  Tlie  change  was  sometimes  made 
legislatively  by  statute,  as  in  the  case  of  the  penaltv  of  a  Ijoud,  bnt 
generally  resulted  from  the  tacit  adoption  of  equitable  principles  by  the 
courts  of  law. 

This  divorce  of  the  doctrines  of  chancery  from  its  practice,  was 
deprecated  by  Lord  Eldon,  who  denied  that  equit3'  could  be  well  or 
safely-  administered  by  the  courts  of  common  law.  Tunlmin  v.  Price, 
5  Vesey,  235;  Erana  v.  Bicknell,  G  LI.  173  ;  Kemp  v.  Pryor,  7  Id.  327. 
The  benefit  has,  however,  far  outweighed  the  evil.  The  former  method 
tended  to  produce  a  failure  of  justice,  wliich  was  not  always  compen- 
sated by  sending  the  party  for  relief  to  another  tribunal. 

"  Our  sj'stem  of  jurisprudence,"  said  Spencer,  C.  J.,  in  Kiny  v.  Bald- 
vnn,  "is  in  a  constant  process  of  ira]i)rovement,  and  some  of  the  most 
valuable  principles,  have  attained  their  perfection  within  the  I'ecollection 
of  man}'  members  of  the  liar.  j\Iany  instances  might  be  mentioned,  but 
I  will  only  refer  to  that  just  and  salutar}'  rule,  that  a  court  of  law 
will  take  notice  of,  and  protect  the  rights  of  an  assignee  of  a  chose  in 
action.  I  have  witnessed  the  rise,  progress  and  establishment  of  that 
wholesome  and  equitable  principle.  This,  too,  was  borrowed  from  a 
court  of  equity"  (ante,  377).     See  Westoby  v.  Day,  2  E.  &  1!1.  G05,  824. 

The  relation  of  suretyship  presents  a  striking  instance  of  the  extent 
to  which  the  doctrines  of  one  sj'stem  have  been  appropriated  by  the 
other.  Pal-er  v.  Briycis,  8  Pick.  122,  129  (ante,  424)  ;  Viele  v.  Iloacj, 
24  Vermont,  4G,  51  ;  Kemp  v.  Pryor,  7  Yesc}',  249;  Eyre  v.  Everetf,  2 
Kussell,  581  ;  Mayhew  v.  Cricket,  2  Swanston,  185,  189.  The  doctrine 
was  derived  originally  from  the  civil  law  (ante,  398)  ;  Baker  v.  Jlriggs, 
8  Pick.  122,  129,  bnt  is  due  in  its  present  form  to  the  advocates  and 
judges  who  have  through  the  labors  of  successive  generations  raised 
equity  to  a  height  that  has  not  been  attained  by  any  other  Sj-stem  of 
jurisprudence. 

The  contract  of  the  surety  may  be  in  the  nature  of  a  guaranty,  or 
bind  liim  to  a  direct  performance;  it  maj-  be  parol  or  under  seal ;  the 
alleged  agreement  for  time,  maj-  have  been  before,  or  after  the  right  of 
suit  accrued.     The   legal  effect  of  an  unauthorized  variation  of  the 
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contract  with  the  principal,  varies  in  each  of  these  cases  witli  the  cir- 
cumstances ;  but  the  equitable  result,  depends  on  a  general  principle,  and 
is  the  same  in  all.     A  dispensation  with  the  fulfilment  of  a  contract 
alter  breach,  is  not  a  defence  technicalh',  even  as  between  the  parties 
(ante,  282).     It  could  not,  therefore,  be  set  up  by  a  third  person,  who  was 
liable  as  a  surety  or  guarantor  (ante,  422).    A  gift  of  time  before  breach, 
might  exonerate  a  guarantor,  by  substituting  other  terms  for  those  to 
which  he  had  agreed,  but  did  not  discharge  a  contractor  who  had  bound 
himself  to  a  direct  performance  without  sharing  in  tlie  benefit  of  the  con- 
sideration.    Shaw  V.  McFarlane,  1  Iredell,  216.     Such  at  least,  was  the 
rule  at  law,  but  a  different  view  prevailed  in  equity.     Payment  by  the 
surety,  was  there  viewed  as  a  purchase,  entitling  him  to  all  the  remedies 
and  securities  for  the  del)t.     This  right  of  subrogation  was  regarded  as 
one  of  the  utmost  value,  and  if  the  creditor  impaired  it  by  postponing 
the  fulfilment  of  the  contract,  or  in  uny  other  material  particular,  the 
surety  was  equitably  discharged.     Hodgson  v.  Shaw,  3  M.  &  K.   190 
(ante,  409).   It  made  no  difference  in  this  aspect  of  the  question,  that  tlie 
gift  of  time  was  by  parol  or  before  the  breach,  because  it  was  in  either 
case  a  conclusive  answer  to  a  bill  praying  that  the  contract  might  be 
punctually'  fulfilled,  and  the  most  formal  release  could  be  no  more.    The 
equit}'  was,  moreover,  independent  of  the  terms  of  the  instrumnet,  and  a 
co-contractor  or  co-obligor,  might  claim  it  as  readily  as  if  he  were  pro- 
fessedly a  guarantor.  Rees  v.  Berrington,  2  Vesey,  Jr.  540.  These  princi- 
ples are  now  adopted  by  the  courts  of  law.    But  the  change  was  gradual, 
and  it  long  remained  uncertain  whether  a  suretj^  could  plead  that  he  was 
such,  when  it  did  not  appear  on  the  face  of  the  writing,  or  take  advan- 
tage of  a  variation  of  the  contract  which  was  not  a  legal  bai-.     In  The 
United  States  v.  Howell  (ante,  422)  the  surety  averred,  that  after  the 
bond  of  the  principal  became  due,  the  plaintiffs  agreed  to  extend  the 
term  of  paymeijit,  and  Washington,  J.,  said,  that  if  such  an   agree- 
ment had  been  made  before  breach,  it  would  have  been  a  good  defence 
by  way  of  waiver,  but  that  it  formed  no  justification  for  the  default 
which  had  previously  occurred.     The  surety  had  been  deprived  of  his 
equitable  right  to  require  immediate  paj'ment,  and  might  obtain  relief 
by  filing  a  bill  in  equity,  but  the  plea  was  insufficient  in  a  court  of  law. 
It  is  now,  seemingljf,  established  in  the  courts  of  the  United  States,  as 
well  as  in  those  of  tlie  several  States,  that  an  injury  to  the  right  of  sub- 
rogation, is  a  good  legal  defence  whether  the  agreement  out  of  which 
it  arises  is  made  before,  or  after  the  breach ;  but  the  case  of  The  United 
States  v.  Howell,  may  still  be  consulted  with  advantage  as  denoting  the 
original  boundaries  of  legal  and  equitable  jurisdiction,  and  the  extent 
to  which  one  system  has  been  enlarged  b}'  principles  drawn  from  the 
other.     It  also  indicates  the  existence  of  a  class  of  cases,  in  which  an 
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alterntioii  of  Ihe  contract  with  tlie  principal  will  discliarge  tlic  guar- 
antor on  merely  legal  grounrls  without  a  resort  to  equity. 

Tiie  doctrine  Ivis  sometimes  been  stated  as  co-extensive  iu  botli  juris- 
dictions, and  depending  on  tlic  same  principles.  It  is,  however,  obvi- 
ous, that  to  render  a  gift  of  time  to  one  man  a  discharge  of  anotlier, 
it  must  varj'  the  obligation  into  wdiich  lie  has  entered.  If  A.  prom- 
ises that  B.  shall  pay  on  request,  or  at  a  day  certain,  an  agree- 
ment with  B.  to  extend  the  time  will  release  A.,  who  is  neither  re- 
sponsilile  for  the  brea  h  of  the  original  contract,  nor  bound  by 
the  new  one  (ante,  420).  Wlien,  however,  the  promise  of  A.  is  that  he 
will  pay,  a;  d  not  that  payment  sliall  be  made  by  B.,an  agreement  with 
15.  for  time  will  not  Icgallj'  discharge  A.  merely  because  he  is  a  surety 
and  [!.  tlie  principal.  Shaio  v.  McFarlane,  1  Iredell,  216.  Under  tliese 
circumstances,  the  injury  ii  to  tlie  collateral  obligation  of  the  principal 
to  indemnify  the  surety,  and  does  not  touch  the  obligati(m  of  tlie 
surety  to  tlie  creditor.  It  is  proposed  in  this  note,  to  consider  when 
an  alteration  of  the  contract  witli  the  principal  will  be  a  ](".>n\  dis- 
charge of  the  surety,  and  then  to  state  the  more  general  rule  which 
prevails  in  equity. 

To  give  a  rigiit  to  judgment  on  a  coi  tract,  it  must  appear  that  tlie 
plaintiff  has  pcrtbrmed  a.l  tlie  comlitioiis  precedent  on  his  part,  and 
that  a  default  has  taken  place  on  the  pait  of  the  defendant  by  the 
non-fulfilment  of  some  stipulation  made  by  hiiu.  These  are  the  essen- 
tials to  every  cau-^c  of  aclion,  ex-coal racUi,  whether  tlie  suit  is  against 
a  principal  or  a  surety.  Jones  v.  Kerr,  30  Georgia,  93.  The  rule  ap- 
plies with  peculiar  force  to  a  guarant}',  where  the  consideration  moves 
to  the  principal  and  tiie  guarantor  is  only  bound  by  the  letter  of  the 
contract.  In  Whilcher  v.  Hall,  5  B.  &  C.  209,  the  declaration  averred, 
that  by  certain  articles  of  aarcement  between  the  plaintiff  of  the  one 
part,  and  one  Joseph  Hall  and  the  defendant  of  the  other  part,  the 
])laintiff  agreed  to  let,  and  Jo.-e|ih  Hall  agreed  to  take  the  milking 
of  thii-ty  cows  for  the  sum  of  £7  lO.s.  per  cow,  per  annum,  and  the  de- 
fendant thereby'  agreed  to  pay  or  cause  to  be  paid  the  said  rent  at  the 
days  and  times  whereon  the  same  was  reserved.  It  was  subsequently 
agreed  between  the  plaintifl'  and  Joseph  Hall,  that  more  cows  should 
be  sent  in  the  spi'ing,  and  fewer  in  the  fall,  and  the  number  which  had 
been  increased  in  May  to  32,  was  accordingly  reduced  in  October  to 
21.  Under  tliese  circumstances,  the  court  held  that  as  the  plaintiff's 
promise  was  a  condition  precedent  and  had  not  been  fulfilled,  the  de- 
fendant was  not  liable  for  the  subsequently  accruing  rent.  The  agree- 
ment was  not  to  pay  so  much  for  each  cow,  but  a  sum  certain  for  the 
whole  number,  and  was  not  binding  unless  all  were  furnished.  This 
was  obviously  a  mere  application  of  the  rule,  that  when  the  considera- 
tion is   entile,  it   must  be  fulfilled  in  evei^-  part.     Culler  v.  I'vael,  6 
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Term,  320.  The  defendant  was  discharged  not  because  lie  was  a 
frnarantor,  but  because  the  plaintiff  did  not  perform  the  contract.  This 
would  have  been  equally  true  so  far  as  the  letter  of  the  agreement  w:is 
concerned,  whether  the  defendant  was  a  principal  or  suret}' ;  although 
the  receipt  of  the  consideration  in  a  modified  form  by  the  principal 
contractor,  would  have  operated  as  a  waiver,  or  given  ri-e  to  a  new  im- 
plied promise  to  pay  what  it  was  reasonably  worth.  2  Smith's  Ldg. 
Cases,  47,  6  Am.  ed. 

It  is  in  like  n;)anner  essential  to  a  recovery  on  a  letter  of  credit  or 
other  agreement,  to  be  answerable  for  the  re-payment  of  advances  to  a 
third  person,  that  the  authority  which  it  confers  should  be  exactlj^ 
followed  on  all  material  points.  Dobbin  v.  Bradley,  IT  Wend.  422  ; 
lliri'lhead  v.  Brmcn,  5  Hill,  634;  WaJralh  v.  Thomiinon,  6  Id.  510;  2 
Comstock,  IS5.  It  is  not  necessary  to  show  that  the  guarantor  wa.s 
prejudiced  by  the  omission  ;  it  is  enough  that  the  terms  on  wliich  the 
credit  was  given,  have  not  been  observed.  A  guaranty  of  paper  paj'- 
able  at  a  particular  hank,  will  not  Qover  a  note  payable  generally,  and 
deposited  in  that  bank  before  maturity''.  Dobbin  v.  Bradley.  A  draft 
for  90  days  is  not  a  good  execution  of  a  letter  guaranteeing  an  ad- 
vance to  be  negotiated  by  drafts  at  60  days,  athough  the  change  is  not 
proved  to  be  injurious,  and  is  presumably  beneficial  as  giving  a  longer 
credit.  Birckhead  v.  Brown.  The  effect  of  an  undue  accelleration  of 
tlie  time  of  payment,  will  be  the  same  a.s  that  <  f  its  postponement;  (See 
Bov)ser  v.  Cox,  36  Beavan,  110,  118;)  and  a  recovery  was  denied  in 
Walrath  v.  Thompson,  because  the  note  taken  for  the  price  was  made 
payable  on  the  23d  of  December,  while  the  guaranty  was  of  a  saL  on 
a  credit  to  expire  on  the  1st  of  Januaiy.  The  defence  in  such  cases 
rests  on  the  two-fold  ground  that  the  plaintiff  has  not  fulfilled  the  con- 
tract on  his  part,  and  that  the  breach  is  not  one  for  which  the  guar- 
rantor  agreed  to  be  responsible  (ante,  355). 

To  make  the  breach  of  one  contract  or  promise  a  defence  to  a  suit 
on  another  contained  in  the  same  instrument,  they  must,  however,  be 
dependent,  and  when  they  are  not,  the  defendant  will  be  put  to  a  cross- 
action,  and  cannot  vQ\y  on  the  plaintiff's  default  as  a  justification. 
Campbell  v.  Jqnes,  6  Term,  570 ;  1  William's  Saunders,  320 ;  2  Id.  o5-2  ; 
2  Smith's  Ldg.  Cases,  25,  6  Am.  ed.  As  the  plaintiff  may  recover  with- 
out an  averment  of  performance,  an  unauthorized  variation  re, easing 
him  from  the  obligation  to  perform  will  not  be  a  defence. 

The  failure  of  the  creditor  to  carry  out  the  provisions  of  the  contract 
in  every  material  particular,  or  his  departure  fron)  them  in  anj^  point 
that  can  affect  the  surety,  will,  however,  discharge  the  latter  in  equity, 
even  when  it  works  no  change  in  the  legal  relations  of  the  parties,  and 
would  not  be  a  defence  at  law.  Calvert  v.  The  London  Dock  Co.,  2 
Keene,  638;  Jones  v.  Kerr,  30  Georgia,  93;    Watts  v.  Shuttleworth,  5 
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H.  &i  N.  235  (ante,  399);  Bowae?-  v.  Coa;  6  Beav.in,  110,  118.  The 
question  is  not,  Lincler  these  circumstances,  whether  the  stipulation 
"R-hich  has  been  violated  is  precedent  or  subsequent,  but  whether  the 
position  of  the  surety  has  been  varied  for  the  worse  bj^  the  act  of 
tlie  creditor.  Accordinglj-,  wliere  a  loan  which  was  to  have  been 
effected  through  a  draft  at  three  months  was  made  in  cash,  the 
surety  was  held  to  be  discharged.     Iloiu.<cr  v.  Cox. 

It  is  also  obvious  thai  the  plaintiff  canp.ot  recover  in  an  action  ex- 
contractu  without  showing  a  breach  of  the  agreement  on  which  he  sues. 
It  is  not 'enough  that  the  principal  has  failed  to  keep  his  promise,  un- 
less he  has  also  broken  that  made  on  his  behalf  by  the  guarantor.  It 
will  therefore  be  a  defence  to  prove  that  the  stipulated  performance 
was  dispensed  with  by  a  new  agreement,  to  which  the  guarantor  was  a 
stranger.  The  U.  S.  v.  Tllloltson,  1  Paine,  363.  Under  these  circum- 
stances, the  latter  is  not  lialile  on  the  original  contract  which  has  been 
waived,  nor  on  that  which  has  been  substituted  lor  it  without  bis  con- 
eent.  In  other  woi-ds,  any  act  on  .tlie  part  of  the  creditor  which  pre- 
vents or  excuses  the  fulfilment  of  the  contract  Ijy  the  principal, 
will  discharge  the  guarantor  (ante,  4'il).  Coombe  v.  Wolf,  8  Bing.  156  ; 
Hotcfll  V.  Jones,  1  G.  M  &  R.  97  ;  Miller  v.  Stewart,  4  VV.  C.  C.  R.  T, 
2(; ;  6  Wheaton,  680.  It  is  accordingly  a  good  plea  to  a  bond  con- 
ditioned that  a  third  person  or  one  of  the  obligors  shall  account  for 
and  pay  over  all  moneys  collected  in  the  course  of  his  office,  that  he 
did  so  account,  and  that  the  creditor  took  a  bond  payable  at  a  future 
day  instead  of  cash.  The  U.  S.  v.  Hillegas,  3  W.  C.  G,  R.  It).  This 
results  from  the  well  established  principle  that  a  plaintiff  cannot  recover 
damages  for  a  default  which  he  has  caused  or  sanct  oned  (ante).  It 
is  therefore  independent  of  the  peculiar  groun'.ls  on  which  equity 
discharges  a  surety,  and  would  be  a  good  defence  if  the  obligor  was 
a  principal  contracting  in  his  own  behalf  Hargreaces  \.  Parsons,  13 
M.  &  W.  561.  Such  a  plea  may,  however,  be  sustained  on  either  doc- 
trine, and  the  courts  have  not  unfrequently  preferred  to  rely  on  the 
injury  done  to  the  right  of  subrogation,  instead  of  the  more  limited 
and  technical  rule  of  the  common  law. 

In  this  instance  the  bond  was  a  new  and  valuable  consideration, 
operating  as  a  merger  or  satisfaction  of  the  debt;  and  an  executory 
agreement  to  postpone  the  period  of  payment  or  performance,  is 
governsid  by  different  principles,  and  will  not  necessarily  be  a  defence 
either  to  the  principal  or  surety.  It  is  well  established  in  England,  that  a 
parol  agreement  to  vary  a  contract  under  seal  is  not  valid,  even  when 
it  has  been  acted  upon  bj'  the  parties,  and  cannot  be  recalled  without 
injustice.  In  West  v.  Blakeway,  2  M.  &  G.  729,  the  tenant  was 
accordingly  held  liable  for  the  removal  of  a  greenhouse,  by  an  assignee 
of  the  term,    contrary   to    the  covenants   in  the  lease,  although  the 
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removal  was  effected  in  pursuance  of  a  written  authority  from  the 
lestior.  It  was  said  to  be  clear  that  the  defence  would  not  have  availed 
the  assignee,  and  the  lessee  was  not  in  a  better  position.  Prevention 
was  an  excuse  for  non-performance,  but  a  license  did  not  amount  to 
prevention.  The  lessee  had  been  authorized  to  disregard  the  covenant, 
not  hindered  from  keeping  it.  In  Daris  v.  Pendergrass,  5  B.  & 
Aid,  187,  the  surety  was,  for  a  like  reason,  hekl  not  to  be  discharged 
by  a  [larol  agreement  to  vary  the  condition  of  the  bond.  A  similar 
decision  in  BuUeel  v.  Jerrold,  8  Price,  46Y,  was  affirmed  in  the  Ex- 
chequer Chamber,  and  again  on  error  in  the  House  of  Lords;  and  the 
principle  lias  been  applied  in  several  instances  in  the  United  States, 
Sli'ptoe.  v.  Haney,  1  Leigh,  501;  Tate  v.  Wijmnnd,  1  Blackford,  2^0; 
Yates  V.  Donaldson,  5  Maryland,  389;  Becers  v.  Bmss,  10  Grattan, 
252, 

It  has  also  been  held  that,  although  an  executorj'  agreement  may  be 
altered  at  any  time  before  breach,  by  mutual  consent,  this  ceases  to 
be  true  when  the  contract  is  executed  by  the  passage  of  a  considera- 
tion. An  executory  agreement  to  suspend  an  antecedent  debt,  or  to 
accept  goods  in  payment,  is  not  a  defence  at  law  as  betvveen  the 
parties,  and  cannot  therefore  be  set  up  by  a  third  person,  who  hus 
made  himself  liable  as  surety  or  guarantor.  1  Smith's  Leading  Cases, 
656,  57-1,  6  Am.  ed.  ;  Foster  v.  Daiober,  6  Exchequer,  839;  Graham. 
V.  Gibson,  i  Id.  768  (ante,  267). 

The  rule  that  consent  is  incompatible  with  injury,  is,  however,  one 
of  oeueral  application  in  the  United  States  A  covenant  cannot  be 
discharo'ed  by  a  contract  of  less  dignity-,  but  an  agreement  that  the 
performance  shall  take  place  in  a  different  manner,  or  at  a  different 
time  and  place  may,  notwithstanding,  operate  as  a  dispensation  or 
waiver  holding  good  until  it  is  recalled  (ante).  Post  notes  to  Prince 
V,  Case,  I  Smith's  Leading  Cases,  576,  6  Am.  ed.  ;  Fleming  v.  Gil- 
bert 3  Johnson,  528;  Pierrepont  v.  Barnard,  5  Barb.  364;  2  Selden, 

279. 

In  Niblo  V.  Clark,  i  Wendell,  24  ;  6  Id.  236,  a  license  to  the 
princii>al  to  leave  the  State,  was  accordingly  hekl  to  be  a  defence  to  an 
act^^n  upon  a  recognizance  of  bail,  although  the  ctuirt  relied  on  the 
fraud  upon  the  surety,  rather  than  the  parol  waiver  of  the  breach. 

It  is,  however,  established,  that  a  parol  dispensation  with  the  per- 
formance of  a  sealed  contract  will  not  discharge  the  surety,  either  at 
law  or  equity,  unless  sustained  by  a  consideration,  or  the  situation  of 
the  parties  lias  undergone  a  change.  Not  at  law,  because  a  contract 
cannot  be  legally  varied  by  one  of  less  dignity  ;  not  in  equity,  because 
equity  follows  the  law  when  there  is  no  sufficient  reason  to  the  contrary. 
It  is  not,  therefore,  a  good  defence  to  a  bond  conditioned  for  the  pay- 
ment of  a  debt  by  a  third  person,  that  he  was  ready  and  willing  wheri 
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the  da^'  arrived,  but  that  the  obligee  forgave  the  debt,  or  agreed  to 
wait  for  pa_yment.  Suoh  a  waiver  is  essentially  revocable,  and  leaves 
the  obligation  as  it  was  before.  The  plea  in  Tlie  Unilcd  ^lalex  v.  Howell 
(ante),  would  have  been  insufficient  on  tliese  grounds,  even  if  tlie  agree- 
ment to  give  time  for  the  payment  of  the  bond  had  been  made  before 
the  breach.  In  Locke  v.  Tlie  Uniti-d  S(a/es,  o  INJason,  446,  the  action 
was  brought  on  a  joint  and  se\eral  bond,  conditioned  that  one  of  the 
obligors  shonld  once  in  three  months,  well  and  faithfully'  account  bn' 
and  pay  over  to  the  postmaster-general,  all  moneys  received  in  the  dis- 
chai'ge  of  his  office  as  ])o.stmaster  ;  and  the  defendants  below,  pleaded 
that  an  order  had  been  made  on  behalf  of  the  obligee,  directing  such 
moneys  to  be  retained  until  drawn  for,  by  which  means  the  payment 
stipulated  for  in  tlie  bond,  was  prevented  until  after  the  removal  of 
the  part3'  bj'  whom  it  was  to  be  made,  from  his  official  jjo&ition.  The 
defence  was  held  invalid  both  at  law  and  in  C(piity,  on  the  ground  that 
a  parol  waiver,  cannot  varj'  the  obligation  of  a  specialty  in  the  former 
jurisdiction,  and  that  no  agreement  for  time  can  discharge  the  surety 
in  the  latter,  unless  it  is  sustained  by  a  suflicient  consideration  to  ren- 
der it  binding  as  a  defence  or  cause  of  action.  This  conclusion  is  at 
variance  with  the  opinion  expressed  by  \Vashington,  J.  (ante,)  that  a 
dispensation,  with  an  obligation  under  seal,  before  breach,  is  a  good 
answer  to  an  action  against  the  obligor,  and  will  theicfore  exonerate 
those  who  have  guarantied  its  fuUilment. 

In  LfuriHl  V.  Savage,  16  jMaine,  '"I'i,  tlie  court  cited  and  approved 
this  dictum,  Ijut  said  that  the  parol  extension  of  the  time  fixed  for 
the  performance  of  the  co\enant,  was  determinable  at  any  moment, 
and  therefore  did  not  discharge  the  defendant,  who  had  executed  a 
bond  as  guarantor;  and  such  is  uuquestiouabl^'  the  general  current  of 
authority,  both  in  the  United  States  and  England.  Tale  v.  Wijmond, 
7  Blackford,  240;  Steploe  v.  Haney,  1  Leigh,  501.  Whether  a  delay 
prolonged  under  an  express  authorization  of  the  creditor,  until  the 
principal  became  insolvent  would  exonerate  the  guarantor,  is,  perhaps, 
a  doubtful  question.  But  the  authorities,  as  a  whole,  would  seem  to 
indicate,  that  although  a  license  is  revocable  when  originally  given,  it 
ceases  to  be  so  when  acted  upon,  and  will  then  be  a  good  answer  to  a 
claim  of  damages  Ibr  the  default.  Fleming  v.  Gilbert,  o  Johnson,  biii; 
Laur/u'orlhy  v.  Smith,  2  Wend.  5ST  ;  Fiereponl  v.  JJarnard,  5  Barb. 
3B4  ;  2  Selden,  27  9  ;  post  notes  to  Jlericl:  v.  Kern. 

\Vhatever  the  rule  may  be  on  this  point,  it  is  well  settled  that  pre- 
vention is  so  far  equivalent  to  performance,  that  if  tlie  i)laintiff  does 
any  act  by  which  the  fulfilment  of  the  contract  is  impeded,  it  will  be  a 
justification  for  the  breach.  The  entry  of  the  lessor  for  condition 
broken,  will  consequently  excuse  a  subsequent  failure  to  perform  the 
covenants  in  the   lease,  and  as  this  is  true  as  it  regards  the  tenant,  it 
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■will  be  equally  so  on  behalf  of  a  diifendaiit  who  is  sued  as  a  guarantor. 
The  TruaU^es  v.  Miller,  3  Ohio,  2(il.  In  like  manner  the  acceptance 
by  a  bank  of  a  new  charter  will  disciiarge  a  prior  guarautj'  of  the  good 
conduct  of  its  otlicers.  The  Bank  of  Washington  v.  Barringlon,  2 
Penna.  21.  It  was  said  that  the  plaintiffs  were  not  the  body  corporate 
with  -whom  the  defendant  had  contracted,  and  that  his  liability  was  at 
an  end. 

It  will  make  no  differencelu  the  application  of  this  doctrine  that  tiie 
alteration  of  the  contract  is  only  partial,  or  that  tlie  principal  is  still 
Tinder  an  obligation  which,  though  varied  in  some  material  particulars, 
is  in  other  respects  the  same.  The  Bodon  Hat  Go.  v.  Messenger,  2 
I'ick.  223.  The  answer  is  that  the  contract  to  which  the  surety 
agreed,  no  longer  exists  as  a  whole,  and  that  he  is  not  bound  by  that 
which  has  been  put  in  its  place.  If,  said  Wasliington,  Justice,  the 
contract  be  varied  by  the  act  of  the  creditor,  the  suretj'  is  not  bound 
by  the  new  contract,  and  the  old  one  cannot  be  enforced  according  to 
its  terms  without  violating  the  new  agreement  which,  although  not  bind- 
ing on  the  surety,  is  so  upon  the  parties  to  it  (ante,  ■120).  Hence  a  bond 
conditioned  for  the  faitliful  performance  of  an  agenc}^  or  trust  will  be 
discharged  if  the  duties  of  the  principal  are  varied  by  the  substitution 
of  others  of  a  ditferent  kind,  although  relating  to  the  same  subject 
matter.  The  Boston  Hat  Manufaturing  Go.\.  Messenger,  2  Pick.  223; 
Goss  V.  Slinson,  3  Stor3',  452.  In  the  latter  case  the  conversion  of  an 
agent  into  a  conditional  purchaser  of  the  land  which  he  had  been  em- 
ployed to  sell,  was  held  to  exonerate  his  sureties,  on  the  obvious  ground 
that  the  breach  did  not  fall  within  the  condition  of  tlie  bond.  He  had 
been  discharged  by  the  act  of  the  obligee  from  responsibility^  as  an 
agent,  and  the  defendants  were  not  liable  for  his  default  in  the  capacity 
of  a  purchaser. 

In  The  Boston  Hat  Go.  v.  Messenger,  suit  was  brought  against  Mes- 
senger and  others  on  a  bond  conditioned  that  he  should  well  and  faith- 
fully discharge  his  duties  as  agent  for  the  Boston  Manufacturing  Co., 
and  account  to  and  with  the  board  of  directors  for  all  sums  of  monej' 
received  by  him  in  that  capacity,  and  pay  the  same  over  when  thereto 
requested.  Parker,  Ch.  J.,  said  tliat  the  bond  did  not  define  the  ciiar- 
acter  of  tlie  agency  to  which  Messenger  had  been  appointed,  or  state 
what  duties  he  was  to  fuUil.  It  was,  therefore,  necessaiy  to  go  outside 
of  the  writing  to  ascertain  the  nature  and  duration  of  the  liability  of 
the  obligors,  for  it  could  not  be  pretended  that  they  would  be  answer- 
able for  transactions  falling  without  the  scope  of  his  employment  as 
then  understood.  It  appeared  from  the  evidence  that  Messenger  had, 
originally,  charge  of  a  store  belonging  to  the  plaintiffs,  and  that  his 
duty  was  to  deliver  the  hats  which  they  manufactured  as  directed,  and 
sell  those  which  were  not  delivered  at  a  commission,  he  guaranteeing 
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all  sales  bj'  retail.  This  course  of  business  was  subsequently  varied 
by  a  new  arrangement,  under  wbich  Messenger  opened  a  store  in  his 
own  name,  with  an  agreement  that  he  should  be  allowed  to  take  as  many 
hals  from  the  plaintiffs  as  he  required  at  wholesale  prices,  and  retail 
them  on  his  own  account,  and  to  account  for  the  residue  to  the  plaintiffs. 
It  was  obvious  that  this  varied  the  risk  for  which  the  bond  was  condi- 
tioned, and  thereby  discharged  the  obligors.  As  the  case  originally 
stood,  the  sureties  could  incur  no  loss,  but  from  a  want  of  honesty  in 
the  principal,  they  were  now  exposed  to  all  the  hazards  incident  to 
trade,  including  loss  by  fire,  bad  debts,  the  rise  and  fall  of  the  market, 
Viesides  the  dan,s-er  that  the  rent  and  other  expenses  of  the  store  would 
eat  up  the  profits.  They  were  consequentlj'  discharged  on  well  estab- 
lished principles,  both  in  equity  and  at  law.  The  whole  argument  in 
this  case  might  seemingly  have  been  summed  up  in  the  proposition 
that  a  guaranty  of  an  ngency  will  not  cover  a  sale,  and  that  there  was 
consequently  no  breach  of  the  condition  of  the  bond  ;  but  the  cases 
■where  the  plaintiff  fails  on  legal  grounds,  and  those  where  the  defendant 
is  discharged  in  equity,  run  so  near  together  that  they  cannot  readily 
be  distinguished,  and  the  courts  have  preferred  to  rely  on  the  latter 
doctrine  as  broader  and  more  easil3'  applied. 

It  ma}^  be  observed  in  further  illustration  of  the  principle,  that 
while  an  executory  agreement  may  discharge  the  surety  in  equitj',  by 
precluding  the  right  to  enforce  tiie  contract  as  originally  made,  it  must 
be  carried  into  execution  to  operate  as  a  defence  at  law.  A  plea  that 
the  plaintiff  had  not  furnished  the  stipulated  number  of  cows  would 
for  instance,  have  been  good  in  Whitcher  v.  Hall  (ante,  434),  without 
averring  that  lie  acted  under  a  new  and  substitued  contract.  On  the 
other  hand,  the  new  contract  was  not  a  legal  defence,  until  it  led  to 
the  failure  of  a  condition  precedent  to  the  right  of  suit.  To  make  a 
variation  of  the  contract  with  the  principal  a  defence  on  legal  grounds, 
it  must  moreover  occur  before  the  breach  for  which  the  plaintiff  sues, 
A  dispensation  with  the  peiformance  of  an  agreement  comes  too  late 
after  it  has  been  broken.  Such  a  waiver  may  de|n'ive  the  surety  of  the 
right  to  require  the  fulfilment  of  the  contract  by  the  principal,  but  it 
is  not  strictly  speaking  a  defence  at  the  common  law.  This  was  the 
turning  point  of  the  decision  in  the  ca';e  of  the  United  Slatea  v,  Howell, 
which  is  clearly  sound,  if  considered  technically  and  apart  from  equi- 
table grounds. 

It  is  also  obvious  that  an  agreement  to  give  time  to  the  principal 
will  not  discharge  a  surety  who  is  bound  to  a  direct  performance. 
Waters  v.  Simpson,  2  Oilman,  57R.  The  law  was  so  held  in  Strong  v. 
Foster,  IT  C.  B.  201,  which  if  erroneous,  from  an  equitable  point  of 
view  may  be  regarded  as  a  correct  exposition  of  legal  principles.  To 
render  such  a  defence   technically   available,   the  surety  must  be   a 
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o-iiarantor  and  not  a  co-oblifror,  or  contractor.^  See  Pooley  v.  HaTra- 
dine,  t  E.  &  Bl.  4.31.  If  A.  promises  that  B.  shall  pay,  B.  cannot 
be  released  without  discharging  A.,  but  a  release  of  B.  will  not  dis- 
charge a  promise  by  A.  to  pay  in  person. 

In  this,  however,  as  in  other  cases,  equity  has  regard  to  the  substance 
of  the  transaction.  If  a  promise  be  made  for  the  benefit  of  another, 
without  sharing  in  the  consideration,  the  promisor  will  be  a  surety, 
whatever  may  be  the  form  of  the  agreement.  Hollier  v.  Eyre,  9  CI.  & 
F.  ].  The  obligation  of  the  surety  ma}''  be  indirect  that  another 
shall  perform,  or  direct  that  he  will  perform  himself,  he  may  be  jointly 
bound  or  appear  on  the  face  of  the  writing  as  the  sole  debtor,  without 
his  being  on  that  account  less  a  suretj^,  or  losing  the  equitable  rights 
which  belong  to  him  in  that  capacity  ;  Davis  v.  Steainbank,  fi  DeG. 
M.  &  G.  679;  Pooley  v.  Harradine,  1  E.  &  Bl.  431  ;  Flynn  v.  Mndd,  2T 
Illinois,  328;  Kennedy  v.  Evans,  31  Id.  258;  The  Grafton  Bank  v. 
Kent,  4  New  Hampshire,  221;  These  are  to  enforce  the  payment  of 
the  debt  when  due,  and  for  that  purpose  to  be  subrogated  to  all  the 
rights  and  securities  of  the  creditor.  Wooldridge  v.  Norris,  6  Ij.  R. 
Equity  Cases,  412  ;  Bees  v.  Berrington,  2  Vesey,  541 ;  Bellows  v.  Lovell, 
5  Pick.  50*7:  Baiulaugh  v.  Hayes,  1  "\'ernon,  190;  Moore  v.  Buckley, 
8  Wend.  194  (ante).  If  the  creditor  is  not  bound  to  use  these  himself, 
he  is  under  an  obligation  to  keep  them  intact  for  the  benefit  of  the 
surety,  and  to  place  them  at  the  disposal  of  the  latter  when  required 
(ante).  Hollier  v.  Eyre,  9  CI.  &  F.  1,  45.  This  equity  is  independent 
of  the  form  of  the  agreement  between  the  surety  and  creditor,  and  de- 
pends on  the  relation  between  the  suretj-  and  the  principal.  It  may 
therefore  exist  wh^ether  the  contract  is  a  speciality  or  by  parol,  and 
arise  from  an  agreement  for  time  made  after  the  happening  of  the 
breach.  Chew  v.  Brooks,  5  Cashing,  43  ;  Samuel  v.  Howarth,  3  Meri- 
vale,  272. 

It  was,  indeed,  generally  held  at  one  period,  that  an  obligor  was 
estopped  from  showing  that  he  was  a  surety  when  it  did  not  appear  on 
the  face  of  the  instrument,  and  must  consequently  seek  relief  in  equity. 
Bees  V.  Berrington,  2  Vesey  541  ;  Ashbee  v.  Pidduck,  1  j\l.  &  \V.  568; 
Deberry  v.  Adams,  9  Yerger  52  ;  Dozier  v.  Lee,  7  Humphreys,  520.  In 
Ashbee  v.  Pidduck  a  plea  to  a  suit  brought  against  one  of  the  obligors 
in  a  joint  bond,  that  the  administrator  of  ther  other  had  been  released 
before  action  brought,  was  held  insufficient  on  this  ground,  notwith- 
standing an  averment  that  the  latter  was  the  principal  debtor,  and  that 
the  defendant  executed  the  instrument  without  consideration  and  merely 
as  a  surety.  Lord  Abinger  said  that  such  a  plea  could  not  be  received 
to  vary  the  writing,  although  the  case  would  have  been  different  if  the 
bond  had  disclosed  the  true  nature  of  the  obligation.  It  seems  to  have 
been  thought  in  like  manner  in  Price  v.  Edwards,  10  B.  &  C.  578,  that 


442  DISOPIAEGE    OE    SURETY. 

one  of  the  makers  of  a  joint  and  several  promissoiy  note,  could  uot 
open  the  viay  to  a  defence  on  the  ground  of  time  given  to  the  princi- 
pal, by  sli()wi)ig  that  he  was  a  suret}'.  And  wlien  the  question  arose 
subsequently  in  Strong  v.  Foster,  17  C.  B.  201,  the  court  held  tliat  the 
admission  of  such  evidence  would  be  contrary  to  the  rule  that  tlie  mean- 
ing of  a  written  contract  cannot  be  varied  b^'  parol.  The  same  point 
was  decided  in  Bull  v.  Allen,  19  Cowen,  1011,  and  may  be  found, 
thougli  less  distinctlj-,  in  Manhj  v.  Boi/cull,  2  Ellis  &  Bl.  46,  and  Smith 
r.  James,  lb.  47.  The  court  said  in  Manly  v.  Boycott,  with  an  incon- 
sistency for  which  it  is  not  eawj-  to  account,  tliat  although  the  defend- 
ant could  not  allege  that  he  was  a  surety,  he  might  show  that  the 
plaintiff  had  agreed  to  treat  him  as  such,  at  the  time  of  taking  the 
note,  thus  sanctioning  a  violation  of  the  rule  which  thiy  were  assuming 
to  enforce.  These  decisions  seem  to  be  based  upon  an  erroneous  view 
of  tlie  grounds  on  which  such  jn'oof  is  received  in  equity,  or  inadmis- 
sible at  law.  The  rules  of  evidence  are  the  same  in  both  jurisdictions, 
and  a  persnu  who  agrees  to  paj'  or  perform  in  person,  cannot  prove  that 
be  is  merely  a  guarantor.  But  although  a  defence  cannot  be  set  up 
contrary'  to  the  terms  of  the  agreement  on  which  suit  is  brought,  there 
is  nothing  to  prevent  a  partj'  from  showing  that  he  agi-eed  to  be  bound 
at  the  request  of  a  co-obligor  or  contractor,  wdio  received  and  enjoj'ed 
the  whole  benefit  of  tlie  consideration.  Such  evidence  leaves  the  con- 
tract exactl}-  what  it  was  before,  and  simply  eblablishes  the  existence 
of  a  collateral  oliligation.  Flynn  v.  Mudd,  27  Illinois,  323  ;  Kennedy  v. 
Evans,  31  Id.  258;  Pooley  v.  Earradrne,  7  E.  &  Bl.  431.  It  is  on  this 
ground  that  an  accommodation  maker  or  acceptor  maintains  an  action 
for  money  paid,  laid  out  and  expended  .igainsl  the  i)arty  at  whose  in- 
stance the  instrument  was  made  and  negotiated.  But  although  evidence 
that  one  of  the  makers  of  a  note  is  a  surety  and  that  time  was  given  to 
the  other,  is  not  repugnant  to  the  contract,  it  does  not  follow  that  it  is 
technically  available  in  a  court  of  law,  and  the  defence  which  it  dis- 
closes seems  to  be  one  of  those  constructive  fi'auds  which  are  only  cog- 
nizable in  cliancei'j-.     Hollier  v.  Eyre,  9  CI.  &  F.  11. 

The  authinities  proceed  on  two  different  grounds,  which  have  not 
aliva\s  been  distinguished  with  sufficient  accuracy.  One  of  these 
assumes  that  even  when  the  surety  binds  himself  directly,  his  engage- 
ment is,  in  fact,  collateral.  Every  surety  is,  agreeably  to  this  view, 
to  be  regarded  a  guarantor  when  the  question  is,  w  hether  he  is  dis- 
charoed,  although  it  is  admitted  that  he  may  be  charged  according  to 
the  terms  of  the  agreement  without  alleging  that  the  princi|jal  is  in  de- 
fault.    Law  V.   The  Ead  India  Co.,  4  Tesey,  S24. 

In  Bees  v.  Berrington,  2  Yese}',  Jr.  540,  2  Leading  Cases  in  Equity, 
529,  3  Am.  ed.,  Lord  Loughborough  said  that  it  was  the  form  of  the 
security  which  forced  the  surety  into  equity.     When  a  bond  was  con- 
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ditioned  in  terms  for  the  debt  of  aDotlier,  payable  at  a  given  day,  if 
the  obligee  defeated  the  condition  of  the  bond,  he  discharged  the  ob- 
ligor. When,  however,  the  parties  were  bound  jointly  and  severally, 
the  surety  could  not  aver  in  pleading  that  he  was  bound  as  surety, 
although  if  that  could  be  established  at  law  it  would  appear  tliat  he 
had  an  interest  in  the  punctual  fulfilment  of  the  condition,  and  if  time 
was  given  the  condition  would  be  gone  and  tlie  liability  of  the  surety 
at  an  end.  The  principle  was  a  legal  principle,  although  where  the 
contract  of  the  surety  was  direct,  it  could  only  be  applied  in  equity. 
Subsequently,  in  Stone  v.  Gomj}ton,  b  Bing.  N,  C.  142,  a  misrepresen- 
tation with  regard  to  the  state  of  the  accounts  between  the  creditor 
and  principal,  was  held  to  exonerate  the  surety  from  liability  on  a  note 
given  to  secure  the  debt.  There  can  be  no  doubt  of  the  soundness  of 
this  decision  under  the  rule  laid  down  in  Pasley  v.  Freeman,  3  Tei'm, 
61,  that  fraud  is  not  less  actionable  because  the  injury  which  it  inflicts 
is  indirect.  But  C.  J.  Tindal  said,  in  delivering  judgment,  that  he  could 
"  see  no  good  legal  distinction  arising  from  the  form  of  the  security 
itself;  that  is,  whether  such  securitj'  was  taken  in  the  form  of  a  promis- 
sory note,  or  as  an  ordinar}^  guaranty  for  the  payment  of  the  debt  of 
a  thiixl  person.  For  the  liability  of  the  maker  of  the  note,  and  of  the 
g\iarantor,  depend  precisely  upon  the  same  event,  namely,  the  default 
of  the  principal  debtor  to  make  good  his  payment ;  and  the  extent  of 
the  sui-et3''s  liability  is  precisely  the  same  on  either  instrument;  so 
that  there  seems  no  reason,  and  no  authority  has  been  cited,  to  the 
effect  that  the  validity  of  the  two  instruments  should  not  stand  upon 
preciseljr  the  same  footing,  so  far  as  it  depends  on  the  circumstances 
under  which  they  were  given." 

Agreeablj'  to  this  view,  a  gift  of  time  to  the  principal  or  a  variation 
of  the  contracts,  in  any  other  particular,  ma,y  dispense  with  the  per- 
formance for  which  the  suret3'  has  stipulated,  even  when  his  obligation 
is  immediate.  It  is,  however,  open  to  the  grave  objection  of  interpret- 
ing a  direct  and  primary  engagement  as  collateral.  A  promise  to  per- 
form in  person  cannot  be  interpreted  as  a  i)romise  that  another  shall 
perform  without  bending  the  language  of  the  parties  to  their  supposed 
intention.  In  this  aspect  of  the  question,  it  is  not  surprising  that  the 
Court  of  Common  Fleas  should,  in  Strong  v.  Foster,  have  refused  per- 
mission to  a  joint  promissor  to  show  that  be  was  a  surety.  It  is  there- 
fore preferable  to  put  the  exoneration  of  the  suretj^  on  the  obstacle  in- 
terposed b3'  the  variation  of  the  contract  to  the  successful  assertion  of 
bis  equity  against  the  principal.  Such  a  defence  leaves  the  contract 
Avith  the  creditor  untouched,  and  rests  exclusively'  upon  the  injury  to  the 
right  of  subrogation  (ante,  409).  T/w  Bank  v.  Hoge,  6  Hammond,  17  ; 
Flynn  v.  2IudJ,  27  Illinois,  32.3 ;  Kennedy  v.  Fmns,  31  Id.  258.  It  does 
not  therefore  conflict  with  the  doctrine  of  estoppel,  or  the  rule  which 
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forbids  tlie  vnriation  of  a  wi-itteii  contract  by  parol  evidence.  Accord- 
ingly, in  Bell  v.  Banks,  3  M.  &  (i.  258,  Tindal,  C.  J,,  deduced  the  dis- 
charge of  the  siiret\'  from  the  constructive  fraud  on  the  relation  between 
him  and  the  creditor,  whicli  is  independent  of  the  form  of  the  contract 
with  tlie  principal,  and  vaay  be  shown  whether  that  is  collateral  or 
immediate.  An  allegation  that  one  of  several  joint  obligors  or  con- 
tractors is  a  surety,  is  tlierefore  not  contrary  to  the  rules  of  evidence, 
and  does  not  tend  to  contradict  the  contract.  The  F.  <^  M.  Bank  v. 
Balhbnne,  26  Vermont,  19,  34  ;  Jones  v.  Jeffries,  17  Missionri.  597. 
It  is  directed  to  estaiilishing,  not  that  the  defendant  is  a  guarantor,  but 
the  existence  of  an  equity  ■wliich  arises  whenever  a  man  binds  himself, 
at  the  request  of  anotlier  without  consideration.  The  question  arose 
in  The  Bank  of  S/euhrnviUe  v.  Hogr,  6  Hammond,  17,  on  a  demurrer 
to  a  plea  that  one  of  the  defendants  in  a  suit  upon  a  joint  and  several 
bond,  was  a  surety,  and  that  tlie  plaintiffs  had,  witli  notice  of  tlie  fact, 
given  time  to  the  princi[)al.  Tlie  following  reasons  were  assigned  in 
overruling  tlie  demurrer  : 

"  Tlie  other  point  now  submitted  for  decision  is,  wliether  tlie  obligor 
is  estopped  by  his  bond  from  showing  his  relations  as  surety,  except 
where  the  face  of  the  instrument  affords  evidence  of  the  fact.  Tlie 
doctrine  of  estoppel  proceeds  upon  the  ground  that  an  obligor  is  con- 
cluded at  law,  liy  his  own  admissions,  under  his  own  seal,  in  the  instru- 
ment against  which  the  objection  is  alleged.  But  there  is  no  attempt 
here  to  deny  the  obligation  of  this  paper,  or  to  evade  its  admissions. 
Nothing  appears  on  its  face  inconsistent  with  the  suretyship  of  the 
defendants.  The  defence  sets  up  a  distinct  and  independent  fact,  be- 
yond the  terms  of  the  writing,  not  controverting  any  of  its  stipulations. 
If  tlie  obligation  recited  that  the  obligors  were  principals,  there  might 
be  color  for  the  assumption  that  the  admission  concludes  them.  In 
the  absence  of  such  recital,  we  find  nothing  to  stop  them  from  proving 
the  truth." 

In  Dickinson  v.  The  Board  of  Commissioners,  6  Indiana,  128,  a  plea 
that  time  had  been  given  to  the  principal  was,  in  like  manner,  said  to 
be  good,  even  when  the  contract  is  nnder  seal,  and  contains  nothing  to 
show  that  the  defendant  is  a  suntj' ;  while  in  Archer  v.  Douglass,  5 
Denio,  307,  the  defendants  were  iierniitted  to  show  that  the  bond  which 
thej'  had  given  to  indemnify  the  sheriff  w'as  executed  on  behalf  of  a 
third  person,  who  was  the  principal  in  the  transaction,  and  thus  let  in 
a  defence  founded  on  a  release  to  him. 

The  principle  applies  n  furliori.  when  the  contract  is  hy  parol.  In 
The  Branch  Bank  v.  James,  9  Alabama,  949,  extrinsic  evidence  was  ad- 
mitted that  one  of  the  defendants  in  a  suit  on  a  promissorj-  note,  was  in 
fact  a  surety,  and  had  been  discharged  by  time  given  to  the  principal. 
The   same  point  has  been  decided  in  numerous  instances.      Orant  v. 
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Fergv^im,  9  Missouri,  1-2::! ;  The  Bank  v.  Abbott,  28  Maine,  280,  34  Id. 
547;  MaJd  V.  Fly)ui,  27  Illinois,  323  ;  Kennedy/  v.  Srans,  31  Id.  258  ; 
27)6  Grafton  Bank  y.  Kent,  i  New  Hampshire,  221.  In  The  Grafton 
Bank  v.  Kent,  Iticliardson,  C.  J.,  said,  "  that  wlien  the  maimer  of  a  note, 
■\vho  lias  signed  as  a  surety,  does  not  appear  on  the  face  of  the  paper  to 
be  a  surety,  he  is  to  I5e  considered  and  treated  as  a  principal  with 
respect  to  all  those  who  have  no  notice  of  his  real  character,  but  that 
wherever  it  is  material,  a  defendant  niaj'  show  bj'  extrinsic  evidence,  tliat 
he  made  the  note  as  a  surety  onl^',  and  that  it  was  known  to -the  plain- 
tiff that  he  was  only  a  suretj'."  It  is  established  under  these  decisions, 
that  evidence  that  one  of  the  parties  to  a  joint,  or  joint  and  several 
written  contract  is  a  suret3',  does  not  contradict  the  writing,  and  will 
not  be  precluded  hy  it.  Jones  v.  Jeffries,  17  Missouri,  597 ;  The 
Farmers''  &  Mechanics''  Bank  v.  Ralhbune,  26  Vermont,  19,  34. 

A  similar  view  was  taken  in  Fooley  v.  Harradine ,  7  E.  &  Bl.  431  ;  ap- 
proved in  Greenoiigh  v.  MlcClettand,  2  E.  &  E.  424,  and  overruling 
Strong  y.  Foster,  17  C.  B.  201.  Coleridge,  J.,  said,  in  delivering  judg- 
ment, that  if  the  discharge  of  the  surety  could  only  be  effected  by 
establishing  tliat  there  was  a  different  contract  from  that  appai-ent  in 
the  writing,  as  for  instance,  that  he  was  to  be  liable  not  primarilj^  but 
collaterally  only  on  default  of  the  principal,  the  defence  would  be  inad- 
missible. Lord  Cottenham  had  declared  in  Hollier  v.  Eyre,  9  CI.  &  F. 
145,  that  the  question  whether  the  complainant  was  a  principal  in  the 
grant  of  the  annuity',  or  only  a  surety  for  the  payment  of  it  b^' another, 
must  be  determined  as  between  himself  and  tlie  grantee  by  the  terms 
of  the  instrument  itself.  But  although  all  the  grantors  were  principals 
as  to  the  grantees,  yet  as  between  themselves,  some  of  them  might  be 
sureties,  and  if  it  was  established,  that  such  was  the  case  as  between  the 
complainant  and  Lynch,  and  that  the  grantees  knew  it,  they  might  by 
their  dealing  with  L3'nch,  raise  an  equity  in  favor  of  the  complainant. 
The  rule  as  laid  down  by  Lord  Cottenham,  therefore,  was  that  such  an 
equity  might  arise  dehors  the  written  agreement  from  the  relation  of 
principal  and  surety  inter  se  if  known  to  the  creditor,  and  that  his 
knowledge  might  be  jDroved  either  from  what  appeared  on  the  face  of 
the  instrument  or  aliunde.  It  had  been  determined  in  like  manner  in 
Davis  V.  Staivhank,  6  De  G.  M.  &  G.  679,  that  the  complainant  who  had 
accepted  a  bill  of  exchange  for  the  accommodation  of  his  nephew,  to 
secure  a  floating  balance  due  from  him  to  the  respondent,  was  dis- 
charged by  time  given  to  tlie  principal,  because  the  necessary  conse- 
quence of  such  an  act,  was  to  protect  the  latter  for  a  period  of  more  or 
less  duration  against  a  demand  either  by  the  creditor  or  surety.  It  was 
a  fraud  in  the  creditor  to  proceed  under  these  circumstances  against  the 
surety,  against  which  equity  woukl  relieve.  In  this  instance,  the  surety 
was  primarily  liable  as  an  acceptor,  and  there  was  no  pretence  that  it  had 
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been  agreed  collaterally  or  othei'wise,  that  he  should  bo  regaixlcd  merely 
as  a  surety.  The  equity,  consequently,  arose  not  from  any  contract 
with  the  creditor,  but  from  it  being  inequitable  in  him  knowingly  to 
prejudice  the  lights  of  the  surety  against  tlie  creditor.  And  as  the 
injury  to  the  suret}^,  was  the  same  whether  his  obligation  was  direct  as 
a  maker  or  indirect  as  a  guarantor,  it  was  a  good  ground  in  either  case 
for  relief  in  equity,  or  an  equitable  plea  in  law. 

These  decisions  are  in  accordance  with  the  doctrine  advanced  in  Harris 
V.  Brooks,  that  evidence  that  one  of  the  parties  to  a  note  is  a  surety, 
tends  not  to  vary  the  contract,  but  to  prove  a  collateral  fact  and  rebut 
a  presumption  (ante,  430).  It  was  justly  said,  that  if  one  promisor 
annexes  the  word  principal  to  his  signature,  and  the  other  signs  as 
surety,  their  obligation  to  the  promisee  is  essentially  the  same  as  if 
their  relation  to  each  other  was  not  described.  The  onl}^  difference  is, 
that  he  has  notice  from  the  writing  of  that  wliich  it  would  otherwise  be 
requisite  to  prove  aliunde.  Prima  facie  joint  obligors  or  contractors, 
are  equally  liable  as  between  themselves  as  well  as  to  the  principal. 
When,  however,  the  question  is  one  of  indemnitj'  or  contrilnition,  it  may 
alwa^'s  be  shown  that  the  consideration  moved  exclusive!}'  to  one,  and 
that  the  burden  should  devolve  on  him.  This  doctrine  maj-  have  origi- 
nated in  equity,  but  has  long  been  recognized  by  the  common  law.  1 
Leading  Cases  in  Eq.  170,  3  Am.  ed.,  2  Id.  571,  part  2;  Wright  v. 
Simpson,  ay  esey,  714;  Williavis  y.  Williams,  5  Hammond,  444;  Odlin 
V.  Greenleaf,  3  New  Hampshire,  270;  Gibbs  y.  Bryant,  1  Pick.  118; 
Peters  v.  BarnJnll,  1  Hill,  S.  C.  234;  Hunt  v.  Amidon,  4  Hill,  345; 
Blaisdellv.  Gladwin,  4  Cushfng,  373  ;   Vail  v.  Foster,  4  Comstock,  312. 

It  applies  after  the  contract  has  passed  into  judgment  as  well  as  be- 
fore (ante)  ;  Mauri  v.  Eejfernan,  13  Johnson,  68,  and  may  be  enforced 
on  behalf  of  a  sole  obligor  against  a  stranger  to  the  instrument; 
Lea  V.  Rook,  Mosely,  318;  Moore  v.  The  Westley  Church,  10  Barr, 
273  ;  as  in  the  common  case  where  a  note  is  given  for  the  accom- 
modation of  a  third  person.  If  one  of  the  defendants  in  a  judgment 
proceeds  against  the  other  for  contribution,  the  law  will  look  behind 
the  record  to  the  instrument  on  which  the  suit  was  brought  (ante,  430), 
and  if  that  does  not  disclose  the  truth  or  implies  an  ec^ual  obligation, 
the  distribution  of  the  burden  may  still  be  regulated  by  extrinsic 
evidence.  In  Mauri  v.  Heffernan  the  principal  was  accordingly  held 
liable  to  the  surety  for  the  whole  amount  of  a  judgment  which  had 
been  recovered  against  them  jointl}^  on  a  note  wdiich  both  had  signed 
as  principals.  In  like  manner  a  principal  is  bound  to  indemnifj-  a 
surety  who  gives  a  mortgage  for  his  benefit,  althougli  his  name  does  not 
appear  in  the  instrument.  Lea  v.  Rook ;  Moore  v.  The  Wesley  Church. 
So  the  right  of  an  accommodation  maker  or  acceptor  to  maintain 
assumpsit    after   payment    against   a   drawer   or   endorser  for  whose 
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benefit  the  instrument  was  issued,  is  of  every-day  ocearrence,  and  too 
well  settled  to  be  questioned.  Tlie  Qrafton  Hunk  v.  Ecnl,  6  New 
Ilarapsliire,  221  ;  Gnffilh  v.  Eeed,  21  Wend,  302;  Burij  v.  Hansom,  % 
Kernan,  4C2.  As  tbe  equity  may  be  established,  so  it  may  be  over- 
come by  parol  evidence,  and  it  will  be  a  defence  to  a  suit  by  an  accom- 
modation acceptor  of  a  bill  against  the  drawers  jointlj^  that  he  knew 
one  of  them  to  be  a  surety  for  the  other.  QriffUh  v.  B,ee.d,  22  Wend. 
502;  Suydavi  v.  Wedjidl,  4  Hill,  211;  Wing  v.  Terry,  5  Id.  160; 
Thomas  v.  Van  Brunt,  19  Barb.  410.  It  was  conceded  in  Wing  v. 
Terry,  that  drawing  a  hill  without  funds  is  a  request  to  the  drawee  to 
advance  the  mone_y,  carrj'ing  with  it  an  implied  promise  of  reimburse- 
ment. But  it  was  said  that  this  presumption  might  be  repelled  by 
evidence  that  the  acceptor  knew  that  one  of  the  drawers  put  his  name 
to  the  instrument  for  the  accommodation  of  the  other,  and  that  he 
would  be  precluded  by  the  statute  of  frauds  from  showing  that  he  did 
so  in  pursuance  ofi  an  oral  agreement  to  indemnify  the  acceptor.  This 
is,  however,  contrary  to  the  general  rule  that  an  equitj'  rebutted  by 
parol  may  be  re-established  by  the  same  means.  1  Smith's  Leading 
Cases,  479,  6  Am.  ed. ;  1  Leading  Cases  in  Eq.,  3  Am.  ed,  162,  16'.». 
See  Bal.'ion  v.  King,  4  H.  &  N.  739.  In  31cOee  v.  Prouty,  9  Metcalf, 
45V,  one  of  the  makers  of  a  joint  and  several  promissory  note,  who 
had  signed  as  "feurety,"  brought  assumpsit  for  money  paid,  laid 
out  and  expended  against  the  others,  whose  signatures  had  no  such 
qualification.  But  as  one  of  the  defendants  was  shown  to  be  a  surety 
by  extrinsic  evidence,  it  was  held  that  there  could  l)e  no  joint  liability-, 
although  they  might  l.>e  severally  liable  to  the  plaintiff,  with  a  right  of 
action  over  as  between  themselves.  The  question  is,  however,  nut  free 
from  difficult^',  and  seems  to  have  been  differently  viewed  in  Nivholls  v. 
Parsons;  6  New  Hampshire,  30. 

It  being  established  under  these  decisions  that  the  equity  of  the 
suretj'  may  be  shown  aliunde  when  it  does  not  appear  from  the  writing,  it 
remains  to  consider  whether  such  a  defence  can  be  taken  advantage  of 
at  law.  And  here  there  can  be  little  doubt  as  already  intimated,  that 
an  injury  done  collaterall}'  to  the  light  of  subrogation  is  one  of  those 
constructive  frauds  which  belonged  to  the  exclusive  jnrisdiction  of 
equity,  and  could  not  be  made  the  subject  of  a  plea  in  bar.  A  guaran- 
tor maj'  be  legally  discharged  hj'  the  exoneration  of  the  principal,  but 
a  partj'  who  binds  himself  directly-  cannot  allege  that  he  is  a  guarantor. 
Accordingl}',  in  England,  and  until  recently  in  the  United  States,  a  co- 
obligor  or  promisor,  who  had  been  discharged  by  time  given  to  the 
principal,  was  forced  to  go  into  equitj'  and  could  not  obtain  relief  at 
law.  Waters  y.  Simpson,  2  Gilman,  576;  Bidl  v.  Allen,  9  Connecti- 
cut, 19;  Sharv  v.  ilcFarlane,  1  Iredell,  216;  Ward  v.  Johnson,  6 
Munford,    6 ;    Tlie    State    Bank   v.  Locke,    4  Devereux,    529  ;    Leivis 
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V.  Iliirhin,  5  B.  Monroe,  564  ;  Tin'  United  Slnles  v.  Howell,  i  \\. 
C.  C.  K.  620  (ante);  Manniini  y.  Shotwell,  2  Sontharcl,  584;  Pin- 
tardv.  Davis,  1  Spencer,  215.  In  some  instances  tliis  was  said  to  be  be- 
cause tlie  defendant  was  estopped  by  tlie  seal  from  showing  the  true 
nature  of  the  contract;  Deberry  v.  Adams,  9  Yerger,  52;  Dozkr  v. 
Lue,  1  Humphreys,  520  ;  while  the  ground  taken  in  others  was  that  as 
an  instrument  under  seal  cannot  be  varied  by  parol,  the  agreenjcnt  for 
time  was  null,  both  as  to  the  principal  and  surctj- ;  Slejyloe  v.  IJanf)/,  1 
Leigh,  .^01;  Tale  v.  Wymond,  1  Blackford,  240;  Locke  y.  Uinled  States, 
3  JMnson,  446  ;  but  the  line  was  drawn  with  more  accuracy  in  Sliaiv  v. 
ilcFarlane,  where  it  was  said  by  RufHu,  C.  J.,  "that  a  court  of  law 
deals  onlj'  with  legal  liabilities  and  legal  discharges.  If  two  persons 
are  bound  bj'  a  bond  or  a  judgment  fur  the  paj-ment  of  a  sum  of  money, 
the  one  is  liable  to  the  creditor  in  the  same  manner,  and  to  the  same 
extent  as  the  other,  although  as  between  themselves,  they  stand  as 
principal  and  surety.  In  respect  of  the  creditor,  they  are  joint 
debtors,  fixed  with  the  same  obligation,  and  what  discharges  one  dis- 
charges the  other,  and  nothing  less.  An  agreement  for  indulgence  to 
the  principal  does  not  amount  to  satisfaction  ;  and  nothing,  in  pais, 
can  discharge  an  obligation  or  a  judgment,  but  performance  or  satis- 
faction." It  was  said  in  like  manner  in  McHennj  v.  Grablree,  6  Mon- 
roe, 104,  that  although  a  gift  of  time  was  an  equitable  discharge,  it  \yas 
not  a  defence  at  law. 

It  results  ft'om  these  decisions  that  a  direct  obligation  will  not  be 
legally  discharged  in  favor  of  a  surety'  bjr  a  transaction  that  wouhl  not 
have  that  effect  if  he  were  a  principal.  Lewis  v.  Harbin,  5  B.  Monroe, 
5G4;  Bell  v.  Allen,  19  Conn.  101  ;  ALnming  v.  Hlu'licell,  12  Soutliard, 
584;  Piiilard  v.  Jhiris,  1  Spencer,  215.  But  the  equitable  doctrine 
that  a  surety  will  be  discharged  1.13'  any  act  which  impairs  the  right  of 
subrogation,  graduallj^  found  its  way  in  this  coinitry  into  the  courts  of 
law  who  applied  it  first  to  parol  contracts,  and  afterwards,  with  some 
hesitation,  to  specialties  (ante,  4.'J6J.  In  The  Lanic  of  Steubenville  v. 
Leavilt  (ante,  424)  the  court  said  that  the  adoption  of  it  as  a  legal  rule, 
■was  almost  within  their  own  times.  It  is  now  administered  by  the 
English  courts  under  the  statute  ol'  Victoria,  which  authorizes  equi- 
table defences  to  be  made  b3'  plea.  A  similar  practice  was  introduced 
with  marked  advantage,  in  I'ennsylvauia,  wiiile  yet  a  colony,  to 
supply  the  want  of  a  court  of  cbancer3',  and  the  course  of  her 
tribunals  has  not  been  without  its  influence  on  those  of  tlie  other 
States.  The  doctrine  as  a  legal  one  is  of  recent  growth,  but  it  now 
prevails  in  either  jurisdiction,  and  isew  Jersey  and  North  Caro- 
lina are  pei'haps  the  onlj'  parts  of  the  Union  where  the  peculiar 
equit}'  of  the  surety  cannot  be  vindicated  without  a  recourse  to  chan- 
cerj',  (ante).     Shroe:piJel  v.  Shaw,  5  Barbour,  580 ;  3  Comstock,  446  ; 
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Austin  V.  Borwin,  21  Vermont,  38 ;  Gifford  v.  Allen,  3  Metcalf,  255  ; 
Oreely  v.  Dow,  2  Id.  176  ;  BaUibone  v.  Warren,  10  Johnson,  581  ; 
Cronby  v.  Wyatt,  10  New  Hampshire,  318 ;  The  Orafton  Bank  v.  Kent, 
4  Id.  ;  Hutchinson  v.  iloody,  18  Maine,  393  ;  Leavitt  v.  Savage,  16  Id. 
12;  Davis  v.  T/ie  PeopZe,  3  Gilman,  409;  Bank  v.  Ela,  11  Id.  395; 
TFafer-s  V.  Simpson,  2  Id.  576  ;  The  Peoiole  v.  McEatton,  lb.  638  ; 
Holmes  v.  Dafe,  1  Clark,  71 ;  Gomegys  v.  Booth,  8  Stewart,  14;  ing'e 
V.  r/ie  Branch  Bank,  8  Peters,  108;  Clippinger  v.  Gripps,  2  Watts, 
45;  r/ie  5a/i/c  o/  Steubenville  v.  /fojw,  6  Hammond,  17;  Wayne  v. 
Kirby,  2  Bailej^  531  ;  iJdJinis  v.  Reeder,  2  McLean,  451  ;  IFarcZ  v.  Fass, 
7  Leigh,  135;  Viele  v.  Hoag,  24  Yerraont,  46;  i^/2/?7n,  v.  Mudd,  23 
Illinois,  323;  The  Farmers^  and  Mechanics''  Bank  v.  Rathhone,  26  Id. 
19,  34;  Jones  v.  Jeffries,  17  Missouri,  597;  T/ie  iVetw  Hampshire 
Savings  Bank  v.  Golcord,  15  New  Hampshire,  119;  Wagman  v.  Hoag, 
14  Barb.  232;  Paiw  v.  Packard,  13  Johnson,  174  (ante,  315)  ;  Harhert 
V.  Diamont,  3  Indiana,  346  ;  Dickerson  v.  T/ie  Board  of  Commissioners, 
6  Id.  128.  In  many  of  these  instances  the  admissibility  of  the- defence 
was  talien  for  granted,  the  only  question  being  whether  it  was  sustained 
by  the  evidence  ;  but  in  others  it  was  the  point  directly  adjud'ged'.  Thus 
in  Wayne  v.  Kirby,  2  Bailej',  251,  the  court  said,  that  whatever  would 
discharge  the  surety  in  equity,  might  equally  be  resorted  to  by  him  as 
a  defence  at  law.  The  point  arose  in  Davis  v.  The  People,  and  The 
People  V.  McHatton,  upon  a  demurrer  to  a  special  plea  to  an  action 
against  a  surety,  tliat  time  had  been  given  to  the  principal,  and  was  de- 
termined in  each  instance  in  favor  of  the  validity  of  the  plea.  It  may 
be  considered  as  established  under  these  decisions,  that  such  a  defence 
does  not  vary  or  contradict  the  contract,  and  may,  except  in  rare  and  ex- 
ceptional instances,  be  made  under  non-assumpsit  or  tlirough  a  special 
plea  in  bar,  without  the  expense  and  delay  of  a  recourse  to  chancery. 
Flynn  v.  Mudd,  27  Illinois,  323;  Bank  of  Steubenville  v.  Hoge  ;  Leaviit 
V.  Har7'is  ;  Harris  v.  Brooks;  Pain  v.  Packard  ;  Carpenter  v.  King,  and 
The  New  Hampshire  Savings  Bank  v.  Colcord.  If  the  authorities  are 
not  more  numerous,  it  is  only  because  the  question  has,  in  general, 
been  regarded  as  too  well  settled  to  be  a  subject  of  dispute.  The 
Farmers''  and  Mechanics'  Bank  v.  Rathbone,  Jones  v.  Jeffries. 

It  is  well  settled,  that  the  extension  of  jurisdiction  at  law,  takes 
nothing  from  the  authority  of  chancery,  which  will  still  give  those  who 
seek  its  aid,  without  unreasonable  delay,  the  benefit  of  its  peculiar 
method  of  procedure,  which  cannot  be  had  in  a  purely  legal  tribunal 
(ante,  374)  ;  2  Leading  Cases  in  Equity,  part  2,  188,  3  Am.  ed. ;  and 
hence  equity  will  arrest  the  course  of  a  legal  proceeding  for  the  purpose 
of  enabling  the  defendant  to  make  an  equitable  defence  in  the  appropriate 
forum,  even  when  it  might  be  set  up,  in  that  where  he  has  been  cited 
to  appear.  Where  a  court  of  chancery  once  had  jurisdiction,  it  will 
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insist  on  retaining  it,  althougli  tlie  original  ground  of  jurisdiction,  tlie 
want  of  a  remedy  at  law  no  longer  exists,  and  a  surety  may  accordingly 
file  a  bill  for  discovery  and  relief,  and  to  stay  the  proceedings  against 
him,  althongh  the  ground  set  foith  in  the  bill  might  have  been  pleaded 
or  given  in  evidence  in  the  suit  which  he  seeks  to  enjoin.  Eyre  v. 
£cereit,  2  Russell,  381 ;  Kennedy  v.  Evans,  31  Illinois  (ante,  3T4).  "  The 
subject  of  equitable  relief  to  sureties,"  said  Isham,  J.,  in  Vide  v.  Hoag, 
24  Vermont,  46,  51,  "  is  one  of  original  jurisdiction  in  a  court  of  chan- 
cery. The  peculiar  rights  of  a  surety  originated  in,  and  are  exclusively 
the  growth  of  equity.  Forraerlj'  it  was  held  in  several  instances,  that 
the  remedy  of  the  surety  was  only  in  equity,  and  could  not  be  made 
available  in  courts  of  common  law.  But  it  is  now  held  as  a  general 
rule,  'that  the  liability  of  sureties  is  governed  by  the  same  principles 
at  law,  as  in  equity.'  And  probably,  with  few  exceptions,  the  same 
considerations  which  are  sufficient  in  equity  to  discharge  the  surety, 
will  be  available  for  the  same  purpose,  at  law.  2  Leading  Cases  in 
Equity,  .576,  in  notes  to  Rees  v.  Barrwgton." 

Hence  a  court  of  equity  will  not  send  a  party  suing  there,  to  a  court 
of  law  for  the  discharge  or  relief  to  which  he  is  equally  entitled  in 
equit}' ;  but  will  extend  the  same  relief  and  exercise  the  same  powers 
in  behalf  of  sureties,  that  were  exercised  before  jurisdiction  of  this  sub- 
ject was  entertained  at  law.  2  Leading  Cases  in  Equitj',  part  2,  576  ; 
Samuel  v.  Howarth,  3  Merrivale,  172;  Mayhew  v.  Grickett,  2  Swans. 
185,  529  ;  Eyre  v.  Everett,  2  Russ.  382  ;  3  Hare,  567. 

"Justice  Storj'  remarks,  Eq.  Juris.  §  64-,  (i)  '  That  the  jurisdiction 
of  the  courts  of  equity  is  not  changed  or  affected  by  the  courts  of  law 
now  entertaining  jurisdiction  in  cases  where  they  formerly  rejected  it. 
They  cannot  enlarge  or  restrain  the  powers  of  a  court  of  equity  at 
their  pleasure  ;  for  their  jurisdiction  is  of  a  permanent  and  fixed  charac- 
ter, and  being  once  legitimately  vested,  it  must  remain  until  the  Legis- 
lature shall  abolish  or  limit  it.'  So  in  Kemp  v.  Fryor,  7  Ves.  249,  Lord 
Eldon  saj's,  '  I  cannot  hold  that  the  jurisdiction  of  courts  of  equitj-  is 
not  gone  merely  because  the  courts  of  law  have  exercised  an  equitable 
jurisdiction.'  In  all  such  cases  the  party  may  seek  his  relief  at  the 
hands  of  either.  Neither  is  it  in  the  power  of  a  creditor,  by  first  com- 
mencing proceedings  at  law,  to  deprive  the  surety  from  seeking  his  re- 
lief in  chancery.  And  where  there  has  been  no  delay  or  negligence  in 
seeking  relief  in  equitjr,  a  court  of  chancery  will  exercise  a  controlling 
i^ower  over  the  parties  in  their  proceedings  at  law.  The  jurisdiction, 
therefore,  of  this  court,  in  the  case  under  consideration,  does  not  de- 
pend upon  the  fact  that  this  bill  is  framed  for  discovery  as  well  as 
relief.  For  it  would  be  entertained  for  relief  if  no  discovery  had  been 
asked,  as  being  a  matter  within  its  original  jurisdiction." 

This  decision  would   seem   preferable  to  that  in  Dickerson  v.   The 
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Board  of  Commissioner  a,  6  Indiana,  128,  where  the  failure  of  the  surety 
to  make  out  his  case  at  law  was  said  to  deprive  him  of  the  right  to  ap- 
peal to  chancery.  The  powers  of  a  chancellor,  are,  however,  to  a  great 
extent  discretionar3',  and  he  may  always  consider  before  arresting  the 
course  of  legal  proceedings,  whether  there  will  be  any  substantial  ad- 
vantage gained  to  compensate  for  the  delay. 

If  we  now  turn  from  the  question  of  jurisdiction  to  the  more  sub- 
stantial inquiry',  who  is  entitled  as  a  surety'  ?  it  will  appear  that  the 
relation  must  ordinarily  be  created  by  an  express  or  implied  contract 
with  the  principal,  and  will  not  arise  from  the  officious  assumption  of 
an  obligation  by  a  stranger,  on  behalf  of  another  who  has  not  asked 
his  assistance.     Talmage  v.  BurHngame,  9  Barr,  21.     A  request  to  a 
third  person  to  be  ansn'erable  for  rae,  carries  with  it  an  implied  promise 
of  indemnity  and  repaj'raent ;  but  as  a  man  cannot  make  another  his 
debtor,  by  paying  a  debt  due  bj'  the  latter  without  his  assent,  so  an 
officious  promise  to  make  such  a  payment,  will  not  vary  the  case. 
Carter   v.  Black,  4    Dev.  &  Bat   425.     But  the  creditor  has  the  full 
right  of  an  owner  over  the  debt,  and  may  make  any  disposition  of  it 
which  is  not  inconsistent  with  the  rights   of   the  debtor.     He    may 
consequentl3'  sell  or  assign   it  for  a  va.uable  consideration,  and  thus 
render  the  debtor  accountable  to  the  assignee,  whether  he  has  or  has 
not  consented  to  the  assignment.     The  power  of  going  to  this  extent, 
iieeessarilj'  involves  that  of  stopping  short  at  an}'  intermediate  point, 
and  effecting  an   insurance  of  the  debt,  in   the  form  of  a  guaranty. 
And  as  ever}'  such  contract  operates  as  a  conditional  or  contingent  as- 
signment, and  entitles  the  guarantor  to  a  cession  of  the  interest  guran- 
tied  on  payment,  it  necessarily  binds  the  creditor  to  do  nothing  that 
will  render  it  less  valuable,  or  preclude  him  from  transferring  it  to 
the  guarantor,  in  the  state  in  which  it  was  when  first  guarantied.     In 
other   words,    a   promise    to   be   answerable   for    the   paj'ment   of   a 
debt,    as    a    guarantor   or    surety,    will   entitle    the    promisor   to    all 
the   remedies   of  the   creditor,    if    made    at    his    request,    whether   it 
does   or    docs   not    receive    the    assent    of  the    debtor,    and    conse- 
quently to  substitution  to   the   debt   itself,  and  to  all  the  collateral 
securities  incident  to,  or  held  for  it.     Elkinton  v.  Newman,  8  Harris, 
281.     Thus,    in     Carter   v.    Jones,    5    Iredel,    193,    the    complainant. 
Carter,  who  had  guarantied  a  bond  at  the  request  of  Boyd,  the  obligee, 
and  without  the  knowledge  of  the  obligors,  Jones  and  Black,  was  held 
entitled  to  enforce  the  bond  against  them  in  equity,  although  wholly 
destitute  of  right  at  law;   and  Battle,  J.,  used  the  following  language 
in  delivering  the  opinion  of  the  court:  "It  is  said  that  Carter  was  an 
officious  intermeddler,  and  on  that  account,  can  have  no  claim  to  the 
interference  of  a  court  of  equity.     It  is  true  that  he  paid  the  amount 
of  the  bond  to  Boyd,  without  any  request,  express  or  implied,  from 
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the  defendants  Jones  and  Black,  or  either  of  thera.  He  conld  not  tlien 
have  recovered  at  law,  as  was  decided  in  a  suit  at  law  brought  by  him 
against  them.  Garter  v.  Black,  4  Dev.  &  Bat.  425.  But  in  this  court 
the  plaintiff.  Carter,  stands  in  a  verj'  different  situation.  He  is  not 
suing  here  for  money  paid  for  the  use  of  the  defendants,  at  their  re- 
quest. He  became  bound  on  the  bond,  at  the  instance  of  the  phuntitf, 
Boyd,  and  the  defendant.  Smith,  and,  liaving  paid  the  amount  of  it  to 
Boyd,  he  claims  as  an  equitable  purchaser  of  it,  and  seeks  here  to  re- 
cover on  it  as  lost,  in  the  same  manner  as  Boyd  might  do." 

It  is  therefore  plain,  that  the  riglit  of  the  guarantor  to  subrogation 
will  be  the  same,  whether  he  intervenes  in  the  contract  at  the  request 
and  for  the  benefit  of  the  creditor,  or  of  the  debtor  ;  and  it  follows, 
that  whatever  would  discharge  him  by  impairing  that  right  in  one  case, 
will  do  so  in  the  other;  the  exoneration  of  a  surety  on  equitable,  as 
distinguished  from  legal  grounds,  being  a  mere  corollary  to  his  right 
to  subrogation.     The  law  was  so   held  in  Talmage  v.  Burlingame,  9 
Barr,  21  ;  and  Matthews\.  Aiken,  1  Comstock,  595  ;  and  again  in  Peak 
V.  Ihiruin,  25  Vermont,  2S,  where  one  of  the  makers  of  a  joint  and 
Several  promissory  note,  who  put  his  name  to  it  after  it  had  been  exe- 
cuted  by  the  others  without  their  knowledge  or  assent,  was  held  to 
be  discharged  by  a  subsequent  extension  of  the   time   of  payment. 
"  The  case  of  Talmage  v.  Burliiujame,  "  said   Ish"m,  J.,  "  establishes 
the  principle,  'that  if  one  becomes  surety  for  another,  at  the  request  of 
the  ci'editor,  and  without  the  knowledge  of  the  principal  debtor,  the 
creditor  is  bound,  by  all  the  rules  respecting  the  sureties,  though  the 
principal  debtor  is  not  liound,  for  the  want  of  a  privity  of  contract  be- 
tween them.'     If  Dorwin,  before  the  contract  for  delay  was  made,  had 
been  called  upon  by  the  plaintiff,  and  had  paid  the  note,  he  would  have 
been  entitled,  bj-  subrogation,  to  all  the  rights,  and  remedies  of  the 
creditor  against  the  other  parties  thereon,  and  would  stand  as  a  pur- 
chaser of  the  note.     This   right  of  subrogation  exists  in  equity,  not 
only  where  the  strict  relation  of  principal  and  surety  is  formed,  '  but 
where  one  is  compelled  to  paj'  the  debt  in  order  to  protect  his  own 
interests  ;'  1  Leading  Cases  in   Equitj^  88-94,  notes.     In  the  case  of 
Wilkes  V.  Harper,  2  Barb.  Ch.  R.  .3.38,  the  chancellor  observed,  'that 
it  is  a  well   settled  principle  of  equity,  that  when  one  person,  or  his 
])roperty,  stands  in  the  situation  of  a  surety  for  the  payment  of  a  debt, 
and  lor  which  payment  another  person  or  his  property  is  primarily 
liable,  the  one  who  is  secondarily  liable,  upon  his  paying  the   debt  to 
the  original  creditor,  is  entitled  to  be  subrogated,  to  all  the  rights  and 
remedies  of  such  creditor,  as   they  then  exist,  against  the  principal 
debtor  or  his  propertj'. '     This  rule  has  its  foundation,  not  in  the  con- 
tract of  the  parties,  but  in  the  elementary  principles  of  jurisprudence. 
The  same  doctrine  is  sustained  in  the  case  of  Matlheica  v.  Aiken,  1 
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Corns.  595,  and  2  Leadiiijr  Cases  in  Equity,  purt  2,  561,  in  notes  to  Bees 
V.  Berrington.  Any  act  of  the  plaintiff,  therefore,  that  altered  the  terms 
of  the  original  contract,  or  placed  Dorwin  in  a  situation  different  from 
what  he  at  first  assumed,  would  effect  his  discliarge  on  the  note.  After 
the  contract  for  delay  was  made,  if  the  debt  had  been  paid  by  Dorwin, 
he  could  not  have  been  subrogated  to,  and  prosecuted  tlie  note,  without 
violating  the  contract  for  delay  which  the  plaintiff  had  made.  He  has, 
therefore,  been  affected  by  that  contract  in  the  same  way,  and  to  the 
same  extent,  as  if  he  had  signed  the  note,  and  at  tlie  request  of  and  as 
surety  for  the  Boyntons.  And  any  agreement,  or  act  of  tlie  plaintiff, 
which  would  discharge  the  liability  of  sureties,  who  signed  as  such,  at 
the  request  of  the  Boyntons,  will  equally  discharge  the  defendant." 

We  have  seen  that  a  party  who  binds  himself  to  a  direct  perform- 
ance may  show  that  he  is  a  surety  b}^  extrinsic  evidence,  even  wlien  the 
instrument  is  in  writing  and  under  seal.  PooJey  v.  Harradine,  "T  B.  & 
Bl.  481 ;  Greenough  v.  McLelland,  2  El.  &  El.  424  ;  Riley  v.  Oregg,  If. 
Wisconsin,  666  ;  Ward  v.  Sfout,  32  Illinois,  399  ;  Kennedy  v.  Evans,  31 
Illinois,  2.38 ;  Flynn  v.  Mudd,  27  Id.  323.  Such  proof  does  not  con- 
tradict the  instrument,  and  merely  establishes  the  existence  of  a  col- 
lateral relation  between  the  obligors.  An  estoppel  must  be  certain, 
and  will  not  be  raised  by  inference.  When,  however,  an  obligor  or 
contractor  binds  himself  expressly  as  a  principal,  he  will  be  precluded 
from  showing  that  such  is  not  his  true  character.  Such  a  covenant  or 
stipulation  may  be  regarded  as  a  waiver  of  the  equity  of  the  surety, 
carrying  with  it  an  implied  authority  to  act  as  if  all  the  contracting 
parties  were  primarily  as  well  as  directlj-  liable.  In  Spriggs  v.  The 
Bank  of  ML  Pleasant,  10  Peters,  25T,  14  Id.  201,  a  recital  that  the  obligor 
had  bound  himself  as  principal,  and  not  as  surety,  was  held  to  estop 
him  from  setting  up  a  defence  on  the  ground  of  suretyship.  The 
point  arose  subsequently  on  a  bill  filed  to  restrain  the  obligee 
from  proceeding  on  the  judgment  which  he  had  obtained  at  law, 
and  it  was  contended  on  behalf  of  the  complainant  that  the  estoppel 
was  technical  and  legal,  and  should  not  be  allowed  to  shut  out  the 
truth  when  necessary  for  the  attainment  of  justice.  The  court  were, 
however,  of  opinion  that  there  was  no  sufficient  ground  for  an  injunc- 
tion. The  rule  for  the  interpretation  of  contracts  was  the  same  in  both 
jurisdictions — to  follow  the  meaning  of  the  parties  as  gathered  from 
their  words.  There  was  nothing  in  the  terms  of  the  bond  contrary  to 
public  policj',  or  that  might  not  be  enforced  consistently  with  good 
faith. 

It  was  held,  in  like  manner.  In  the  Claremont  Bank  v.  Wood,  10  Ver- 
mont, 182,  that  when  the  makers  of  a  joint  and  several  promissor3'  note 
bind  themselves  in  terms  as  principals,  it  cannot  be  shown  that  one  is 
a  surety  and  discharged  by  time  given  to  the  other. 
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The  liability  of  the  acceptor  of  a  bill  is  direct  and  primary,  and  that 
of  the  drawer  merely  secondary  and  contingent.  That  this  is  not  a  mere 
implication  appears  from  the  form  of  the  contract,  which  is  that 
of  a  request  on  one  side  and  an  undertaking  in  pursuance  of  it  on 
tlie  other.  It  is,  therefore,  within  the  doctrine  enunciated  in  Spriggt^y. 
The  Bank  of  Ml.  Pleasant,  that  a  party  who  declares  himself  to  be  a 
principal  cannot  deny  that  such  is  his  true  character.  It  was  accord- 
ingly held  in  Fentum  v.  Peacock,  5  Taunton,  551,  that  the  acceptor  of 
a  bill  cannot  show  as  against  the  holder  that  he  put  his  name  to  the 
instrument  without  consideration  for  the  accommodation  of  the  drawee, 
and  Is  equitably  discharged  by  time  given  to  the  latter.  The  point  was 
decided  in  the  same  manner  in  Maury  v.  Judah,  6  Cowen,  4S4  ;  and  it  was 
said  to  make  no  dift'erence  that  the  holder  took  the  bill  as  collateral  to 
an  antecedent  debt,  and  with  the  full  knowledge  that  the  acceptance 
was  given  without  value  and  as  an  accommodation.  The  relation  of 
the  maker  of  a  note  to  the  other  parties  is  like  that  of  an  acceptor, 
])i-imary  and  absolute.  He  cannot,  therefore,  claim  to  be  a  surety  and 
discharged  by  time  given  to  the  endorser.  The  Banl-  of  Montgomery 
V.  Walker,  9  S.  &  R.  229,  12  Id.  332.  The  doctrine  is  generally 
recognized  and  has  been  followed  without  exception  in  the  United 
States.  In  Lewis  v.  Hanneman,  2  Barr,  416,  the  endorser  gave  a  mort- 
gage as  securit}'  which  the  creditor  failed  to  put  on  record.  And  it  was 
contended  the  loss  arising  from  this  neglect  should  fall  on  him,  and  not 
on  the  defendant  who  had  made  the  note  for  the  accommodation  of  the 
endorser.  The  defence  was,  however,  overruled  on  the  ground  tliat 
the  maker  had  contracted  as  a  principal  and  could  not  assert  the 
equity  of  a  suret}'.  The  authorities  do  not,  however,  go  so  far  as  to 
sanction  a  recovery  that  would  result  in  a  circuity  of  action,  and 
an  accommodation  maker  ma}',  like  other  sureties,  set  off'  a  debt  due 
bv  the  plaintiff  to  his  principal. 

The  question  was  reviewed  in  The  Farmers'  Bank  v.  Eathbone,  26 
Vermont,  19,  34.  The  court  said  "there  is  a  material  distinction  be- 
tween joint  and  several  promissory  notes  or  obligations,  and  bills  of 
exchange  or  notes  on  which  the  parties  have  assumed  successive 
liabilities.  In  the  former  case,  as  between  the  makers  and  a  holder 
who  received  the  note  with  notice  of  the  circumstances  under  which 
it  was  given,  the  strict  relation  of  principal  and  surety  may  exist, 
and  evidence  of  that  fact  is  not  considered  as  contradicting  the 
instrument,  but  as  consistent  with  its  terms;  and  the  right  of  con- 
tribution arising  out  of  that  relation  exists  between  them.  2  Am. 
Lead.  Cas.  430,  445,  in  notes.  But  the  drawer  and  acceptor  and 
endorsers  of  a  bill  or  note  have  not  assumed  a  joint  and  several  lia- 
bility ;  neither  are  they  strictly  sureties  ;  but  are  liable  to  each  otlier 
iu  the  order  of  their  becoming  parties  ;  and  wheu  the  action  is  on  the 
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bLU  or  instrument,  creating  such  successive  liabilities,  by  an  endorsee 
for  value,  without  notice  that  the  bill  was  given  for  accommodation, 
such  testimony  is  inadmissible  for  the  purpose  of  converting  their  suc- 
cessive liabilities  into  a  joint  and  several  obligation,  or  placing  thein 
in  the  relation  of  principal  and  surety.  The  testimony  clearly  contra- 
dicts the  express  terms  of  the  bill,  and  materially  clianges  its  legal 
effect.  Unquestionably  those  liabilities  may  be  changed  as  between 
the  parties,  by  an  express  contract  to  that  effect,  which  may  be  en- 
forced between  them.  But  this  in  no  way  affects  the  rights  of  a 
holder,  who,  became  such  in  ignorance  of  that  arrangement.  Under 
such  circumstances,  the  holder  has  only  to  looit  to  the  bill  itself 
and  the  genuineness  of  the  signatures,  to  ascertain  the  nature  and 
extent  of  the  liability  of  the  parties  thereon  ;  and  they  are  liable  to 
him  in  the  successive  order  in  which  their  names  appear  upon  the 
face  of  the  bill.  McDonald  v.  Magrude.r,  3  Peters,  471 ;  Flint  v.  Day, 
9  Vermont,  328  ;  Brown  v.  hlott,  1  Johns,  300." 

"  It  is,  accordingly,  the  generally  established  rule  that  tlie  parties 
to  a  bill  or  note,  are  bound  by  the  character  which  they  assume  upon 
the  face  of  the  bill ;  if  by  that  they  are  liable  as  primary  principal 
debtors,  then,  as  to  the  holder,  the^'  are  bound  as  such  ;  and  his 
knowledge  at  the  time  when  he  takes  the  bill,  that  the^^  or  any  of 
them  are  accommodation  pai-ties,  will  not  vary  the  case.  Montgomery 
Bank  v.  Walker,  9  Serg.  &  Rawle,  229,  12  Serg.  &  Rawle,  382; 
White  V.  Hopkins,  3  Watts  &  Serg.  99  ;  Lewis  v.  Hinchman,  2  Barr, 
416;  The  Commercial  Bank  v.  Cunningham,  24  Pick.  275;  Church  y. 
Barlow,  9  Pick.  551  ;  In  re  Babcock,  2  Story's  C.  C.  398  ;  Sanfard  v. 
Lambert,  2  Blackford,  137  ;  Clapper,  Administrator,  v.  Union  Bank  of 
Marxjland,  1  Har.  &  J.  92." 

The  course  of  decision  has  not,  however,  been  uniform  in  England, 
and  after  following  Fentum  v.  Peacock,  now  tends  in  the  opposite 
direction.  In  Laxton  v.  Peat,  2  Cam|)bell,  185,  an  accommodation 
acceptor  was  said  to  be  a  suretj',  who  would  be  discharged  by  time 
given  to  the  drawer,  with  notice  that  such  was  their  relation.  And 
Lord  Eldon  seems  to  have  thought  in  Ex  parte  Glendenning,  Buckly, 
517,  that  it  depends  on  whether  the  Iiolder  knew  that  the  acceptance 
was  for  accommodation  when  he  took  the  instrument,  and  that  if  he  did 
not,  his  rights  could  not  be  varied  subsequently  by  notice.  This  dis- 
tinction was  adopted  and  enforced  in  Strong  v.  Foster,  17  C.  B.  201 ;  while 
it  was  said  in  Manly  v.  Boycott,  2  Ellis  &  Bl.  46,  and  Yates  v.  Donaldson, 
5  Maryland,  389,  that  proof  that  one  of  the  makers  of  a  note  is  a 
surety,  will  not  be  sufficient  unless  it  is  also  shown  that  the  plaintiff 
agreed  to  deal  with  him  in  that  capacity,  and  not  as  a  principal.  It  was, 
however,  finally  decided  in  Dauis  v.  Stainhank,  De  G.  M.  &  G.  679,  that 
an  accommodation  acceptor  is  entitled  to  all  the  rights  and  privileges 
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of  a  surety,  not  onlv  as  between  himself  and  the  drawer,  but  against 
ever^r  one  who  knows  his  true  position,  even  -when  such  knowledge  is 
not  acquired  until  after  value  lias  been  given  for  the  instrument.  This 
ease  was  cited  and  followed  in  Pooley  v.  Harradine,  7  E.  &  Bl.  431, 
■when  Coleridge,  J.,  said,  that  "if  the  equity  does  not  depend  on  any 
contract  with  the  creditor,  but  on  its  being  inequitable  in  him  know- 
ingly' to  prejudice  the  rights  of  a  suret}'  against  the  principal,  the 
equity  would  seem  to  extend  to  the  case  of  a  creditor,  knowing  the 
existence  of  the  relation  of  suretyship  only  at  the  time  of  his  dealing 
in  such  manner  with  the  principal  debtor,  as  to  prejudice  the  rights  of 
the  surety.''  It  may,  therefore,  be  considered  as  established  in  England, 
that  a  holder  who  gives  time  to  a  drawer  or  endorser,  knowing  that  he 
is  a  principal,  and  the  maker  or  acceptor  merely  a  surety,  will  discharge 
the  latter. 

It  has  been  said  that  a  part}'  who  binds  himself  directly  as  co- 
obligor  or  contractor  by  an  instrument  which  does  not  disclose  that 
he  is  a  suret}-,  is  as  much  precluded  from  showing  tliat  such  is  his 
character,  as  if  he  was  expressly  described  as  a  principal.  The  law 
■was  so  held  in  Yates  v.  Donaldson,  5  Maryland,  389 ;  The  Glare- 
mont  Bank  y.  Wood,  10  Vermont,  582;  and  Beale  v.  Allen,  19  Con- 
necticut, 101  ;  and  gain  in  Slroitg  v.  Foster,  \*\  C.  B.  201  ;  and  Manley  v. 
Boyceil,  2  E.  &  Bl.  201;  although  it  was  said  that  the  case  might  be 
different  if  the  plaintiff  knew  that  the  maker  of  the  note  was  a  surety, 
and  agreed  to  treat  him  as  such,  at  the  time  of  taking  the  instrument. 
The  doctrine  of  Hpi'igg  v.  The  Bank  of  ML  Pleasant,  does  not,  however, 
■when  justlj' viewed,  go  so  far,  and  it  is  now  generally  established,  both 
in  England  and  this  countr}',  that  the  union  of  two  or  more  obligors 
or  promisors  in  a  direct  engagement,  will  not  preclude  either  of  them 
from  showing  that  he  has  certain  collateral  rights  and  remedies,  which 
have  been  knowingl}'  impaired  by  the  creditor.  The  Lime  Bock  Bank 
V.  3Iillett,  42  Maine,  2.58,349;  Pooley  w.  Harradine;  Oreenough  v. 
McClelland,  2  El.  &  El.  424;  Biley  v.  Gregg,  16  Wisconsin,  068  (ante, 
445)  ;  Flynn  v.  Mudd,  21  Illinois,  323;  Kennedy  v.  Evans,  31  Id.  258. 
Such  a  defence  does  not  contradict  the  writing,  and  an  estoppel  will 
not  be  raised  to  exclude  the  truth  unless  the  parties  clearly  intend  that 
it  should  not  be  given  in  evidence  When,  however,  a  party  declares 
in  terms  that  he  contracts  as  a  principal,  there  can  be  no  doubt  as  to 
his  meaning,  and  effect  will  be  given  to  it  as  in  other  instances. 

As  the  discharge  of  the  surety  bj'  the  alteration  of  the  contract  with 
the  principal  is  an  equity,  it  is  not  binding  without  notice.  Eaighn  v. 
Falter,  1  McCarter,  419.  It  would  obviously  be  unjust  to  hold  the 
principal  liable  for  the  disregard  of  a  right  which  he  has  no  safflcient 
means  of  knowing.  When,  therefore,  as  in  the  ordinary  case  of  a 
joint  and  several  bond  or  promissory  note,  the  surety  appears  on  the 
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face  of  the  contract  as  a  principal,  the  creditor  is  entitled  to  suppose 
that  such  is  his  real  character,  and  may  act  accordingly,  until  the  truth 
is  brought  home  to  him  by  some  communication  sutHciently  authentic 
to  bind  his  conscience.  Ghan  v.  Niemcewicz,  3  Paige  614,  11  Wend. 
312;  Hollier  v.  Eyre,  9  CI.  &  F.  1  ;  Ehcood  v.  Dieffendorf,  5  Barb. 
398  ;  WilnonY.  Foot,  11  Metcalf,  285  ;  Harrison  v.  Courtauld,  1  B.  &  Ad. 
36  ;  Stnith  v.  Jones,  2  Id.  50,  note  ;  Burke  v.  Cruger,  8  Texas,  66  ;  Nivli- 
ols  V.  Parsons,  6  N,  H.  30.  Jn  Nichols  v.  Parsona,  time  had  been  given 
by  the  equitable  assignee  for  whose  use  the  suit  was  bought.  The 
court  held,  that  to  render  the  defence  available,  it  must  appear  that 
the  equity  of  the  surety  was  known  to  the  assignee  and  that  notice  to 
the  legal  plaintiff  was  not  sufficient. 

It,  was  said  in  Manly  v.  Boycott,  2  E.  &  Bl.  46,  56,  that  the  holder 
of  a  note  could  not  be  prejudiced  in  the  exercise  of  his  rights,  bj-  be- 
ing told  after  he  took  the  instrument  that  one  of  the  makers  was  a 
surety.  The  weight  of  authority,  however,  clearly  is  that  the  time  at 
which  such  a  communication  is  made  is  immaterial,  if  the  creditor  is  put 
on  his  guard  before  the  commission  of  the  act  which  is  alleged  to  have 
discharged  the  surety.  For,  as  the  equity  of  the  latter  is  founded  on  a 
principle  of  natural  justice  and  not  on  contract  (ante,  446),  so  the  credi- 
tor is  bound  to  respect  it,  whether  he  did  or  did  not  know  that  it  existed 
when  the  contract  was  originally  made.  The  Lime  Rock  Bank  v.  Mil- 
let, 42  Maine,  349  ;  Pooley  v.  Harradiiie,  T  E.  &  Bl.  431  ;  Davies  v.  Stain- 
hank,  6  De  G.  M.  &  G.  679  ;  2  Leading  Cases  in  Equity,  part  2,  5t3,  3 
Am.  ed.  The  law  was  so  held  in  The  Branch  Bank  v.  James,  9  Ala. 
469,  in  obedience  to  what  was  said  to  be  the  general  course  of  decision, 
although  the  court  seem  to  have  thought  that  if  the  question  were  an 
open  one,  there  might  be  room  for  doubt. 

Although  a  surety  cannot  claim  to  be  a  guarantor  at  law,  a  guaran- 
tor has  all  the  rights  of  a  surety  in  equity,  and  will  be  discharged  by 
time  given  to  the  principal,  or  by  any  material  variation  of  the  contract, 
either  before  or  after  breach.  Samuel  v.  Howarth,  3  Merivale,  212; 
Carter  v.  Jones,  5  Iredell,  193;  Peake  v.  Darwin,  25  Vt.  28;  Calvert 
V.  The  London  Bock  Co.,  2  Keene,  638 ;  Weed  v.  Grant,  30  Conn.  74. 
This  will  be  true,  even  if  the  default  or  alteration  does  not  vary  the 
leo-al  aspect  of  the  case,  and  would  not  be  a  technical  defence  at  law. 
Calvert  v.  The  London  Dock  Co. 

It  was  notwithstanding  said  in  Talmage  v.  Dale,  9  Barr,  83,  that  the 
position  of  a  guarantor  differs  so  essentially  from  that  of  a  surety  that 
he  will  not  be  discharged  by  an  extension  of  the  debt  which  does  not 
result  in  injury.  This  decision  can  only  be  explained  by  the  peculiar 
view  taken  of  the  contract  of  guaranty  in  Pennsylvania,  under  which 
it  is  prima  facie  an  undertaking  for  the  solvency  of  the  principal,  and 
that  the  debt  may  be  collected  by  the  use  of  due  diligence  (ante,  135). 
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If  the  effect  of  this  interpretation  is  to  deprive  the  guarantor  of  the 
right  to  insist  on  punctual  payment,  he  obviously  cannot  complain  of 
an  agreement  to  give  time  to  an  insolvent  debtor  who  has  no  property 
or  effects  that  could  be  reached  by  a  judgment.  This  exi)lanation, 
however,  only  applies  where  the  principal  is  insolvent  when  the  debt 
matures;  and  in  Campbell  v.  Baker,  10  Wright,  243,  a  guaranty  of  a 
note  was  held  to  be  discharged  by  time  given  to  the  maker  as  against 
every  one  whose  liability  on  the  instrumeilt  is  secondary  to  his  own. 

A  drawer  or  endorser  is  like  a  surety,  entitled  to  subrogation,  and  if 
time  is  given  or  any  other  act  done  which  prejudices  this  equit^r  he 
will  be  discharged.  Hubly  v.  Brown,  16  Johnson,  70;  Wood  v. 
The  Jefferson  County  Bank,  9  Cowen,  194;  Newcomb  v.  Rayner,  21 
Wend.  108  ;  Okie  v.  Spencer,  2  Wharton,  253  ;  Walters  v.  Sivallow,  6 
Id.  440  ;  Bundas  v.  Sterling,  4  Barr,  73  ;  The  Manvfactarers''  Bank  v. 
The  Bank  of  Pennsylvania,  t  W.  &  S.  335 ;  The  Union  Bank  v. 
McClung,  9  Humphreys,  98;  Sargent  y.  Mason,  6  Mass.  85;  ShurtUffe 
V.  Gilbert,  1  Bay,  466;  Sharpe  v.  Baugley,  1  Constitutional  Court  R. 
373  ;  Couch  v.  Waring,  9  Conn.  261  ;  Seventh  Ward  Bank  v.  Stanwick, 
2  Story,  416  ;  Hawkins  v.  Thompson,  2  McLean,  HI  ;  Woodman  v.  East- 
man, 10  New  Hampshire,  359;  Ta.ney  v.  Littlejohn,  2  Hawks,  525; 
English  v.  Barley,  2  Bos.  &  Pul.  61  ;  Gould  v.  Robson,  8  East,  576  ; 
Philpot  v.  Briant,  4  Bing.  717.  A  like  result  will  follow  from  the 
negligence  or  misfeasance  of  the  creditor  in  dealing  with  the  remedies 
or  securities  for  the  debt.  Lyon  v.  The  Huntington  Bank,  12  S.  &  R. 
61  ;  Ramsey  v.  The  Westmoreland  Bank,  2  Penna.  R.  203;  The  Bank 
V.  Fordyoe,  9  Barr,  206.  In  Pitts  v.  Congdon,  2  Comstock,  352,  an 
endorser  was,  however,  held  to  be  a  guarantor  who  could  not  claim  the 
privilege  of  a  surety  without  showing  that  he  was  such  in  fact.  The 
holder  was  accordingly  said  to  be  entitled  to  recover  notwithstanding 
the  cancellation  of  a  mortgage  given  by  the  maker,  and  the  same  point 
was  decided  in  Hard  v.  Little,  12  Massachusetts,  302.  These  decisions 
are,  however,  questionable.  The  rule  that  the  loss  of  a  security  through 
the  negligence  of  the  creditor  will  exonerate  the  debtor  wholly  or  pro 
tanto  is  a  general  one,  appljdng  to  principals  as  well  as  sureties,  and 
will  therefore  operate  in  favor  of  an  endorser. 

It  is,  however,  generally  conceded  that  the  endorser  is  not  within 
the  rule  enunciated  in  Pain  v.  Packard,  and  will  not  be  discliarged  by 
the  refusal  of  the  creditor  to  proceed  by  suit  in  obedience  to  a  notice  to 
that  effect.  Stafford  v.  Yates,  18  Johnson,  3-7  ;  Trimble  v.  Thome,  16 
Id.  152;  Beebee  v.  The  West  Branch  Bank,  7  Watts  &  Serg,  375;  Free- 
vian's  Bank  v.  Rollins,  1  Shepley,  202,  3  Id.  249 ;  Fiddy  v.  Campbell, 
2  Brevard,  21 ;  Low  v.   Underhill,  3  McLean,  376  (ante). 

The  privilege  of  a  surety  may  exist  where  there  is  no  personal  liability. 
Gahn  v.  Niemcewicz,  3  Paige,  614,  11  Wend.  312,  316,  324.     A  person 
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who  pledges  his  estate  for  the  benefit  of  another  is  entitled  to  indemnity, 
and  to  use  all  the  remedies  of  the  creditor  as  means  for  the  attainment 
of  that  end.  Lea  v.  Rook,  Mosely,  318;  Moore  v.  The  Wedey  Church, 
10  Barr,  223  ;  and  if  this  right  is  wilfully  impaired  or  violated  he  will  be 
discharged  ;  Ghristner  v.  Brown,  16  Iowa,  130.  A  mortgage  by  a 
wife  for  the  debt  of  her  husband  falls  within  this  principle.  Gahn  v. 
Niemceiuicz,  2  Leading  Cases  in  Equity,  part  2,  591,  3  Am.  ed.,  and  any 
act  of  the  creditor  which  prejudices  her  equity  will  divest  the  lien  of  the 
mortgage.  Loonier  v.  Wheelwright,  3  Sandford  Ch.  135;  Sherdle  v. 
Washlee,  4  Harris,  134.  In  Gah7i  y.  Niemcewicz,  however,  the  court 
inclined  to  the  opinion  that  time  given  to  the  husband  would  not  dis- 
charge the  laud  of  the  wife  unless  it  resulted  in  actual  injury. 

The  principle  is  a  general  one,  and  applies  wherever  the  right  to  sub- 
rogation is  knowingly  impaired  to  the  prejudice  of  a  party  by  whom  it 
might  be  enforced.  When,  for  instance,  land  bound  by  the  lien  of  a 
mortgage  is  sold  in  parcels  to  successive  purchasers,  the  first  purchaser 
will  be  entitled  to  exoneration  at  the  expense  of  the  second,  and  if  the 
latter  is  released  from  the  mortgage  it  cannot  be  enforced  against  the 
former,  2  Leading  Cases  in  Equity,  271,  3  Am.  ed. 

It  was  held  in  many  of  the  earlier  cases  that  the  privilege  of  the 
surety  ceased  upon  judgment,  or  to  speak  more  accurately,  was  merged 
in  the  new  and  higher  obligation  which  superseded  the  original  cause 
of  action.  The  withdrawal  of  an  execution  against  the  maker  of  a 
note,  was  accordingly  said,  in  Lenox  v.  Prout,  3  Wheaton,  520,  not  to 
discharge  the  endorser ;  and  there  have  been  repeated  decisions  to  the 
same  effect  where  a  surety  was  in  question.  La  Farge  v.  Herier,  3 
Denio,  157;  Naylor  v.  Moody,  3  Blackford,  93  ;  Deberry  v.  Adams,  9 
Yerger,  52  ;  Findlay's  Ex'rs  v.  The  Bank  of  the  United  States,  2 
McLean,  44  ;  Marshall  v.  Aiken,  25  Vermont,  238  ;  Merrick  v.  The 
Orange  Co.  Bank,  1  Williams,  584. 

These  decisions  are  obviously  a  mere  extension  or  application  of  the 
doctrine  that  a  party  who  incurs  a  direct  obligation  is  estopped  from 
showing  that  it  is  secondary  or  collateral.  But  we  have  seen  that  the 
equity  of  the  surety  is  independent  of  the  form  of  the  contract,  and 
arises  from  a  collateral  right  which  the  judgment  does  not  in  any  wise 
impair.  A  surety  is  as  much  entitled  to  indemnity  after  judgmeu^^ 
he  was  before,  and  may  require  that  all  the  remedies  of  the  crernior, 
including  the  judgment,  shall  be  used  for  his  benefit  (ante,  395).  The 
judgment  cannot,  therefore,  preclude  the  right  which  it  may  be  used 
to  enforce. 

It  is  accordingly  established  that  the  equity  of  the  surety  is  not  pre- 
cluded by  the  recovery  of  a  joint  or  several  judgment ;  Bangs  v.  Strong, 
10  Paige,  11,  7  Hill,  250,  4  Comstock,  315;  Boughton  v.  The  Bank 
of  Neio  Orleans,  2  Barbour's  Chancerj^  Reports,  458  ;  Storms  v.  Thorn, 
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3  Barboiir,  3U ;  Hubbell  v.  Carpenter,  5  Id.  520,  1  Selrlen,  111  ;  and  the 
principal  case  shows  that  it  maj'  be  enforced  at  law.  Blazer  v.  Brently, 
15  Ohio,  N.  S.  5Y  ;  The  Commonwealth  v.  Miller,  8  S.  &  R.  452  ;  Potts 
V.  Nathans,  1  W.  &  S.  155  ;  The  Manufacturers^  Bank  v.  The  Bank  of 
Pennsylvania,  1  Id.  335  ;  Talmage  v.  Burlingame,  9  Barr,  21  ;  Neivell 
V.  Price,  4  Howard,  Miss.  684;  Carpenter  v.  Denon,  5  Alabama,  710; 
The  Commercial  Bank  v.  The  Western  Reserve  Bank,  11  Ohio,  444; 
and  Cowan  v.  Colbert,  3  Georgia,  239.  "VVhetlier  time  given  to  the 
maker  of  a  note  or  the  withdrawal  of  a  levj-  on  his  goods  will  discharge 
the  endorser  after  judgment  against  both,  is  a  more  doubtful  question, 
wliioh  was  decided  in  tlie  negative  in  Lenox  v.  Prout,  3  Wheaton,  520; 
and  affirmatively  in  The  Manufacturers'  Bank  v.  The  Bank  of  Penn- 
sylvania. 

A  several  judgment  could  not  be  entered  at  common  law  on  a  joint 
cause  of  action,  and  the  failure  of  the  plaintiff  to  make  out  his  case 
against  one  of  two  co-defendants,  was  consequently  a  defence  to  both. 
It  has  accordingly  been  said  that  an  allegation  that  one  of  the  defend- 
ants in  a  joint  action  is  a  surety  and  has  been  discharged  by  time  given 
to  the  other,  is  inadmissible  in  a  court  of  law,  and  that  the  remedy 
must  be  sought  in  equity.  Warrington  v.  Myers,  10  Ohio,  543  ;  Yaies 
V.  Donaldson,  5  Maryland,  389;  see  Marshall  v.  Aiken,  25  Termoiit, 
321  ;  The  Boston  Hat  Co.  v.  Messenger,  2  Pick.  223.  Tl;e  objection  is 
a  technical  one,  which  should  not  be  allowed  to  stand  in  the  way  of  sub- 
stantial justice,  and  maj^  be  obviated  by  entering  a  nolle  prosequi 
against  the  surety,  and  proceeding  to  judgment  against  the  principal ; 
Wolffs.  Fink,  Barr,  435;  agreeably  to  the  practice  when  bankruptcy 
or  infancy  is  pleaded  by  one  of  several  defendants. 

V\'"e  have  seen  that  a  surety  will  be  discharged  by  any  variation  of 
the  agreement  which  deprives  him  of  the  right  to  require  that  it  shall 
be  performed  punctually  and  according  to  its  terms.  The  doctrine  is 
well  established,  and  has  been  enforced  repeatedly  both  in  the  United 
States  and  England.  Christine  v.  Brown,  16  Iowa,  130;  Oowan  v. 
Hvlloway,  13  Id.  154;  Carroll  v.  Allen,  lb.  289  ;  Austin  v.  Darwen,  21 
Vermont,  38;  Greeley  v.  Dow,  2  Metcalf,  176;  Miller  v.  McCan,  7 
Taige,  453  ;  Bangs  v.  Strong,  11  Id.  II,  7  Hill,  250;    Dandasv.  Sterling, 

4  Barr  ;  The  Manufacturers'  and  Mechanics'  Bank  v.  The  Bank  of  Penn- 
sylvania, 7  W.  &  S.  335;  Campbell  v.  Baker,  10  Wright;  Ward  v. 
Stout,  32  111.  399  ;  Flynn  v.  3Iudd,  27  Illinois,  333  ;  Montague  v.  Mitchell, 
28  Id.  481 ;  Reilly  v.  Gt-egg,  16  Wisconsin,  666  ;  Wright  v.  Bartlett,  43 
New  Hampshire.  548  ;  Weed  v  Grant,  30  Conn.  74  ;  Worthan  v.  Brew- 
ster, 30  Georgia,  112.  It  applies  not  only  where  there  is  a  gift  of  time, 
but  where  the  contract  undergoes  any  material  alteration  ;  Wyre  v.  Bar-, 
trap,  3  Maddox,  221 ;  Rowan  v.  Tlie  Sharp's  Rifle  Co.,  33  Connecticut:" 
as  by  agreeing  that  the  building  which  the  principal  contractor  is  to  put 
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up,  shall  be  four  stories  instead  of  three,  and  extending  the  period  for 
the  completion  of  the  work. 

In  Rowan  v.  The  Sharph  Rifle  Co.,  rifles  were,  by  the  terms  of  the 
original  agreement,  to  be  manufactured  by  the  principal  with  all  possi- 
ble dispatch,  and  a  certain  amount  retained  from  the  price  to  repay 
advances.  It  was  subsequently  agreed  without  the  consent  of  the 
surety,  that  300  rifles  per  week  should  be  made  at  first,  and  600  per 
week  afterwards,  and  that  a  larger  sum  should  be  kept  back  to  meet 
advances.  The  surety  was  held  to  be  discharged.  So  an  agreement  to 
submit  the  contract  to  arbitration,  will  discharge  the  surety  if  the 
award  varies  the  time  or  mode  of  performance.  Coleman  v.  Wade,  2 
Selden,  44. 

The  equity  is  independent  of  the  form  of  the  contract;  Watts  v.  Shut- 
tleworth,  5  U.  &  N.  235  ;  Pearl  v.  Deacon,  24  Beevan,  186;  and  may 
arise  when  the  surety  is  bound  jointly  with  the  principal  (ante,  445)  ; 
Flynn  v.  Mudd,  27  Illinois,  323;  Jones  v.  Fleming,  15  Louisiana,  522; 
or  enters  into  a  several  and  distinct  engagement  for  his  benefit  (ante, 
459).  Davis  v.  Stainbank,  De  G.  M.  &  G. ;  Christine  v.  Brown,  16  Iowa, 
130  ;  see  Moore  v.  The  Wesley  Church,  10  Barr,  223. 

It  is  not  necessary  that  the  contract  should  be  legally  varied,  or  that 
the  agreement  for  time  should  be  pleadable  in  abatement  or  bar  to  an 
action  brought  for  the  collection  of  the  debt,  it  is  enough  that  it  should 
be  so  far  perfected,  that  it  would  be  a  good  answer  to  a  bill  filed  by  the 
surety  to  compel  the  fulBlment  of  the  contract  as  it  was  originally 
made  ;  Austin  v.  Dor  win,  21  Vermont,  38  ;  Samuel  v.  Howarth,  3  Mer- 
rivale,  272  ;  The  Bank  of  Ireland  v.  Beresford,  6  Dow,  238.  Nor  does 
it  matter  how  long  the  delay  is  to  continue;  an  agreement  to  wait  for  a 
week  or  a  da}%  will  be  as  effectual  as  if  the  suspension  of  the  debt  was  to 
endure  for  a  year.  Okie  v.  Spencer,  2  Wharton,  253  (ante,  259)  ;  Pipkin 
V.  Bond,  5  Iredell  Eq.  91;  Fellows  v.  Prentiss,  3  Denio,  512;  Cox  v. 
The  Mobile  R.  R.  Co.,  37  Alabama,  320.  If  there  be  an  appreciable 
interval  of  time,  during  which  the  surety  is  precluded  from  asserting 
his  equity  to  enforce  all  the  remedies  and  securities  of  the  creditor,  he 
will  be  discharged.  Any  other  course  would  involve  the  necessity  for 
defining  that  arbitrarily,  which  the  parties  have  already  fixed.  If  the 
hands  of  the  creditor  are  tied  during  an  appreciable  period,  however 
brief,  the  surety  will  be  equitably  exonerated  from  the  debt.  The 
contract  is  no  longer  that  which  he  made,  and  the  courts  will  not  sub- 
stitute another  for  it  (ante,  369).  Pijjkin  v.  Bond,  5  Iredell  Eq.  91  ; 
Bangs  v.  Strong,  7  Hill,  250. 

To  produce  this  result,  the  agreement  for  time  must,  however,  be 
legally  binding  on  the  creditor,  or,  to  speak  more  accurately,  must  be 
such  as  to  confer  a  right  on  the  principal  which  might  be  vindicated 
hy  an  action  for  damages,  and  which  would  be  a  sufficient  answer  to  a 
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bill  filed  by  til e  surety  to  enfore  the  punctual  payment  of  the  debt.  It 
must,  therefore,  be  certain  or  capable  of  being  reduced  to  certainty, 
and  sustained  by  a  seal  or  consideration.  An  indulgence  which  is 
purely  permissive  and  which  the  creditor  may  terminate  at  pleasure 
■without  incurring  a  liaVtility  in  damages,  will  not  discharge  the  surety. 
Nevile  v  Hamer,  4  Howard,  Miss.  684  ;  BlcGee  v.  Metcalf,  12  Smedes 
&  Marshall,  533  ;  Freeland  v.  Compton,  80  Miss.  424  ;  Leavilt  v.  Sav- 
age, 16  Maine,  12;  Wheeler  v.  Washhurn,  24  Termont,  293,  29.5; 
Draper  \.  Romeyn,  18  Barb.  166  ;  Reynolds  v.  Ward,  5  Wend.  501 ;  Gra- 
ver V.  Hoppock,  2  Dutcher,  191 ;  The  Board  of  Police  v.  Covington,  26 
Miss.  410;  Chichester  v.  Mason,  1  Leigh,  244.  A  promise  on  one 
side  to  sell  land  and  apply  the  proceeds  to  the  payment  of  the  debt, 
and  on  tiie  other  to  wait  until  the  sale  can  be  effected,  is  invalid  within 
this  principle  ;  Grover  v.  Hoppock  ;  and  so  is  a  promise  by  the  creditor 
to  forbear  until  he  requires  the  monej'  to  pay  for  a  house  which  he  is 
about  to  build,  and  b3'  the  debtor  to  pa}'  interest  in  consideration  of 
such  forbearance.  Reynolds  v.  Ward.  If,  however,  the  creditor  binds 
himself  not  to  sue,  the  agreement  need  not  define  the  period  during 
which  the  indulgence  is  to  continue.  Hudders  v.  Broivn,  18  Alabama, 
141  ;  Cox  V.  The  Railroad  Co.,  3T  Id.  320,  325.  That  is  certain  which 
can  be  made  so,  and  a  promise  to  forbear  generallj'  will  he  construed 
as  meaning  a  reasonable  forbearance  (ante,  99).  A  plea  that  the  cred- 
itor postponed  the  day  of  paj'ment  for  a  valuable  consideration  may 
therefore  be  good  without  setting  forth  for  how  long,  or  until  what  par- 
ticular time.  Hudders  v.  Broivn.  Such,  at  least,  would  seem  to  be 
the  better  opinion,  although  decisions  maj'  be  found  that  such  an  agree- 
ment is  void  because  of  uncertainty,  and  cannot  be  set  up  either  by  the 
principal  or  surety.  A  general  promise  of  forbearance  has  been  said  to 
be  too  vague  to  be  binding  even  as  between  the  parties  (ante,  98),  and, 
if  so,  it  cannot  discharge  the  surety.  It  was  accordingly  said  in  Greelh 
V.  Simes,  5  Howard,  192,  that  the  surety  would  not  be  exonerated  by 
a  promise  of  forbearance  which  failed  to  specifj'  the  length  of  time  dur- 
ing which  the  delay  was  to  continue  ;  and  the  cases  of  Norris  v.  Crum- 
m)ie,  2  Randolph,  328  ;  Alcock  v.  Hill,  4  Leigh,  622  ;  Farndl  v.  Price, 
3  Eichardson,  121,  and  The  Bank  of  Ulica  v.  Ives,  17  Wend.  501,  were 
cited  as  sustaining  or  establishing  this  position.  The  soundness  of 
this  doctrine  depends  on  whetlier  an  agreement  for  forbearance  which 
fixes  no  definite  period  can  be  made  certain  by  intendment.  When  the 
contract  is  to  render  a  service  or  deliver  goods,  that  is  a  reasonable 
time  which  will  enable  the  promisor  to  fulfil  his  engagement  by  the  use 
of  diligence,  but  no  such  criterion  can  be  applied  to  a  contract  to  indulge 
a  failing  debtor.  Under  these  circumstances  time  is  the  thing  sold, 
and  if  the  agreement  does  not  specify  how  much  the  bu3'er  is  to  have, 
the  deficiency  can  hardly  be  supplied  by  intendment.    It  is  accordingly 
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generally  conceded  that  although  forbearance  at  the  request  of  the 
debtor  may  confer  a  right  of  action  on  the  creditor,  it  will  not  vary  the 
obligation  of  any  one  who  has  made  himself  liable  for  the  debt.  The 
question  is  not  whether  the  creditor  has  acquired  a  right  by  refraining, 
but  whether  he  would  have  himself  liat)le  by  going  on.  In  other 
words,  to  discharge  the  suretj',  there  must  be  a  promise  by  the  creditor 
in  consideration  of  something  done  or  promised  on  the  other  side. 
The  debtor  is  obviously  entitled  to  promise  further  or  collateral  security 
as  a  motive  for  indulgence,  and  the  creditor  may  naturally  be  disposed 
to  wait  in  the  hope  that  the  engagement  will  be  fulfilled  ;  but  the  mere 
fact  that  such  an  inducement  is  offered  on  one  side  and  accepted  on  the 
other  will  not  operate  as  a  new  contract  or  suspend  the  debt.  Wad- 
lington  v.  Geary,  1  Smedes  &  Marshall,  522  ;  Oovan  v.  Burford,  3 
Cushmau,  151  ;  The  Bank  of  Utica  v.  Jones,  17  Wend.  501  ;  Wade  v. 
Staunton,  4  Howard,  631 ;  Ward  v.  Hoppuck,  2  Dutcher,  249 ;  Wool- 
worth  v.  Bunker,  1 1  Ohio,  N.  S.  593,  597. 

It  is  not  necessary,  however,  that  the  debt  should  be  actually  sus- 
pended ;  it  is  enough  that  there  is  a  promise  to  suspend  it,  giving  a 
right  to  compensation  in  the  event  of  breach,  and  constituting  a  good 
equitable  defence  to  the  equity  of  the  surety  to  have  the  agreement 
j^erformed  as  it  originally  stood.  If  an  actual  suspension  were  neces- 
sary, the  surety  would  seldom  be'  discharged  consistent!}'  with  the  doc- 
trine of  the  common  law  that  an  agreement  for  forbearance  is  collateral 
merely  and  not  pleadable  in  bar,  even  when  reduced  to  writing  and 
under  seal  (ante,  280).  Ford  v.  Beech,  11  Q.  B.  852  ;  Webb  v.  Salmon, 
13  Q.  B.  886,  894;  3  House  of  Lords  Cases,  510.  The  point  was,  notwith- 
standing, held  against  the  surety  ;  in  Fullam  v.  Valentine,  11  Pick.  156, 
which  was  cited  with  approbation  in  Woodworth  v.  Bunker,  11  Oliio, 
N.  S.  593,  and  in  Bucker  v.  Robinson,  38  Missouri,  151.  But  the 
remarks  of  the  court  in  the  latter  case  must  be  taken  in  connection 
with  the  pleadings  which  showed  that  the  right  of  the  surety  was  re- 
served. The  question  is,  not  whether  the  creditor  can  proceed  at  the  cost 
of  an  action  for  damages,  but,  whether  he  has  placed  himself  in  such  a 
position  ;  but  an  application  to  a  court  of  equitj'  to  compel  him  to  pro- 
ceed, would  be  met  with  the  reply  that  he  had  agreed  to  forbear  for  a 
term  that  had  not  yet  expired.  It  is  in  consequence  of  the  prejudice 
to  this  equitable  right  of  the  surety  that  he  is  equitably  discharged. 
If  the  surety's  privilege  is  suspended,  there  need  not  be  an  actual  sus- 
pension of  the  legal  right  of  the  creditor.  The  principle  was  stated 
accurately  in  Austin  v.  Darwin,  21  Yermout,  44  :  "  It  is  not  necessary 
that  the  contract  should  be  such  as  would  prevent  the  creditor  from 
sustaining  an  action  at  law  on  the  debt  until  the  enlarged  time  of  pay- 
ment. It  is  said  that  a  covenant  not  to  sue  for  a  limited  time  does 
not  suspend  the  right  of  action  on  the  debt,  but  merelj'  gives  the  cove- 
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iiantee  a  remedy  for  the  breach  of  it.  2  Saund.  R.  48  ;  note  a.  But 
such  a  covenant  ■with  tlie  principal  would  dischai'ge  a  suretj*.  Jt  is 
sufficient  if  the  contract  between  the  creditor  and  the  principal  for  the 
extension  of  the  time  be  such  as  to  give  the  principal  a  legal  remedy 
upon  it.  The  doctrine,  which  is  derived  from  chancery,  is  founded  on 
the  obligation  which  the  contract  for  delaj'  imposes  upon  the  conscience 
of  the  creditor  to  perform  it."  It  is  accordingly  established  that  an 
agreement  for  time  on  which  an  action  could  be  maintained  against  the 
creditor  will  discharge  the  suretjr,  though  it  be  not  a  defence  to  the 
principal.  Wheeler  v.  Waxhhurn,  24  Vermont,  293;  2  Leading  Cases 
in  Equity,  part  2,  563.  Tliis  is  also  true  of  an  agreement  to  vary  the 
contract  in  any  other  material  particular. 

It  is  equally  well  settled  that  if  the  surety  is  prevented  froin  pro- 
ceeding, the  courts  will  not  inquire  whether  the  delay  is  injurious. 
Pipkin  v.  Bond,  5  Iredell  Eq.  91  ;  Maijhew  v.  Boyd,  5  Maryland,  102  ; 
The  St.  Albania  Bank  v.  Dillon,  30  Vermont,  122;  liiller  v.  McGoun, 
1  Paige,  4.52;  Bangs  v.  Strong,  11  Id.  11,  7  Hill,  250;  Gomegysv.  Booth, 
3  Stewart,  14;  Dans  v.  The  People,  1  Illinois,  409;  Rathhurn  v.  War- 
ren, 10  Johnson,  687  ;  Wright  v.  Bartlett,  43  New  Hampshire,  348.  In 
the  emphatic  language  of  Cliief  Justice  Gibson,  actual  detriment  is  not 
the  criterion  or  even  a  material  ingredient.  The  United  States  v.  Simp- 
son, 2  Pennsylvania,  437.  If  the  creditor  has  disabled  himself,  the  surety 
is  ipso  facto  discharged,  if  he  has  not,  no  eventual  loss  from  mere  delay 
will  produce  that  effect.  This  conclusion  has  been  criticised  as  extreme, 
Huhne  v.  Coles,  2  Simons,  12  ;  Oahn  v.  Niemceivicz,  8  Page,  514  ;  11 
"Wend.  312  ;  but  it  would  seem  to  be  the  only  one  that  can  be  deduced 
logicallj'  from  the  premises.  The  obligation  is  no  longer  what  it  was, 
and  the  surety  is  not  bound  by  it  in  its  altered  form.  Eees  v.  Ber- 
rington,  2  Vesey,  54  ;  Samuel  v.  Howarth,  3  Merrivale,  272. 

"It  has  been  truly  stated,"  said  Lord  Eldon,  in  the  latter  case,  "that 
the  renewal  of  these  bills  might  have  been  for  the  benefit  of  the  surety, 
bat  the  law  has  said  that  the  surety  shall  be  the  judge  of  that,  and  that  he 
alone  has  the  right  to  determine  whether  it  is,  or  is  not  for  his  benefit. 
The  creditor  has  no  right,  and  it  is  against  the  faith  of  his  contract  to 
oive  time  to  the  principal,  though  manifestly  for  the  benefit  of  the 
surety',  without  the  consent  of  the  surety."  In  Huffman  v.  Hurlbert,  15 
"Wend.  377  ;  one  of  the  makers  of  a  joint  and  several  promissory  note, 
who  had  signed  as  surety'  was  accordingly  held  to  be  discharged  by 
time  given  to  the  other,  although  it  appeared  that  the  latter  was  insol- 
vent when  the  note  matured,  and  that  a  judgment  and  execution 
ao^aiust  him  would  have  been  fruitless.  The  court  were  of  opinion  that 
the  agreement  for  delay  was  conclusive  against  the  creditor,  whether 
the  surety  had  or  had  not  been  damnified. 

If  this  doctrine  has  the  inflexibility  of  a  legal  rule,  it  does  not  apply 
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ill  equity,  unless  the  alteration  is  material  or  postpones  the  surety. 
We  have  seen  that  an  agreement  to  advance  the  time  of  payment,  may 
exonerate  a  guarantor  who  has  agreed  to  be  answerable  at  a  given  day 
(ante,  435).  But  a  surety  who  has  bound  himself  to  a  direct  perform- 
ance, will  not  ordinarilj'  be  discharged  by  an  acceleration  of  the  period 
at  which  the  principal  can  be  called  upon  for  payment.  The  case  of 
Bowser  v.  Cox,  6  Beavan,  110,  118  (ante),  throws  some  doubt  on  this 
position  ;  but  there  is  an  obvious  difference  between  advancing  money 
before  the  appointed  time,  and  hastening  the  period  at  which  an  exist- 
ing debt  is  to  be  repaid. 

Inasmuch,  moreover,  as  the  discharge  of  the  surety  is  an  equitj^  it  is 
necessarilj'  in  some  measure  subject  to  the  discretion  which  is  a  dis- 
tinguishing feature  of  equitable  jurisdiction  ;  and  if  it  appears  that  the 
effect  of  an  agreeinent  for  time  is  really  to  advance  the  remedy  of  the 
surety,  regard  will  be  had  to  the  substance  rather  than  to  the  form. 
In  Hulmes  v.  Coles,  2  Simons,  12;  the  vice  chancellor  said,  that  the 
doctrine  that  time  given  to  the  principal  discharged  the  surety,  was  a 
refinement  of  equity  which  did  not  apply  when  the  nominal  delay  was  in 
fact  an  acceleration.  The  surety  consequently  would  not  be  discharged, 
b}'  taking  a  cognovit  from  the  principal  with  a  stay  of  execution  which 
expired  before  judgment  could  be  obtained  adversely  in  the  regular 
course  of  practice.  A  plea  that  the  creditor  had  accepted  a  eonfess-iou 
of  judgment  with  a  staj'  for  six  months,  was  in  like  manner  held  insuffi- 
cient in  Barker  v.  McGlure,  2  Blackford,  14,  for  not  averring  that  the 
collection  of  the  debt  was  in  fact  delayed. 

The  case  of  Price  v.  Edmunds,  10  B.  &  C.  518,  rests  upon  the  same 
principle.  A  cognovit  was  taken  in  settlement  of  a  pending  suit,  with 
a  proviso  that  it  should  not  be  entered  if  the  money  were  paid  punctuall}'^ 
in  certain  specified  instalments,  the  last  of  which  fell  due  after  the 
period  at  which  a  verdict  might  have  been  obtained  and  judgment 
rendered  ;  and  it  was  contended  that  this  was  a  delay  of  the  remedy 
which  discharged  the  suretj'.  The  court  were,  however,  of  opinion  that 
inasmuch  as  the  first  instalment  was  not  paid  when  due,  and  the  creditor 
thereby  acquired  an  immediate  right  to  execution,  there  had  been  no 
actual  delay,  and  the  surety  was  not  released  from  his  obligation. 

It  is  well  settled  in  accordance  with  these  decisions  that  a  confession 
of  judgment  with  a  stay  of  execution  will  not  discharge  the  surety, 
unless  the  effect  is  to  postpone  the  collection  of  the  debt  beyond  the 
period  at  which  the  case  might  have  been  pushed  to  judgment  and 
execution.  Fletcher  v.  Gamble,  3  Alabama,  335  ;  Hallett  v.  Holmes,  18 
Johnson,  28;  Sever  v.  Heacock,  23  Wend.  21  ;  Suydam  v.  Vance,  2 
McLean,  99.  In  such  cases  it  must,  however,  appear  that  the  stay  did 
not  endure  beyond  the  period  at  which  judgment  could  have  been  ob- 
tained, if  all  opposition  had  been  withdrawn  ;  and  a  court  cannot  go  be- 
VOL.  II. — 30 
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j'ond  this,  or  speculnte  on  the  possible  duration  of  a  contested  law-suit. 
Young  v.  Litllejohn,  2  Hawks,  525  ;  Butver  v.  Tierman,  3  Denio,  318. 
In  Goniegys  v.  Booth,  3  Stewart,  14  ;  the  court  said,  that  if  the  creditor 
precluded  himself  from  proce'eding  against  the  surety  for  any  period  of 
time,  however  brief,  it  would  exonerate  the  surety,  and  that  thej'  would 
not  inquire  whether  an  agreement  to  permit  the  aflfirmance  of  a 
judgment  which  had  been  obtained  for  the  debt  in  consideration  of 
forbearance,  had  in  point  of  fact  postponed  or  accelerated  the  period  at 
which  payment  could  have  been  compelled  in  the  ordinary  course  of 
business.  In  CUppingei^  v.  67/p.s,  2  Watts,  45,  the  surety  was  in  like 
manner  held  to  be  discharged  by  taking  a  confession  of  judgment  from 
the  principal  with  a  stay  of  execution  for  a  j'car. 

Under  the  rule  of  the  common  law,  a  naked  promise  of  forbearance 
is  merelj'  invalid.  It  will  not,  therefore,  even  when  carried  into  execu- 
tion bj'  indulgence,  discharge  the  surety.  To  produce  this  result,  there 
must  be  a  binding  contract,  that  would  be  an  answer  to  a  bill  filed  to 
enforce  the  punctual  payment  of  the  debt,  and  for  subrogation  to  the 
remedies  of  the  creditor.  It  is  not  necessary  that  the  debt  should  be 
actually  suspended,  but  the  new  contract  must  be  so  far  perfected  that 
it  would  be  a  defence  to  an  action  by  the  creditor  against  the  principal 
upon  the  original  agreement,  or  that  an  action  could  be  maintained 
upon  it  by  the  principal  against  the  creditor.  Unless  this  is  the  case 
there  is  no  change  in  the  relation  between  the  creditor  and  principal, 
and  there  can  be  none  in  the  right  or  obligation  of  the  suretj'.  To 
render  a  gil't  of  time  effectual  in  his  behalf,  it  must  consequentlj'  be 
sustained  bj'  a  consideration  or  be  under  seal.  H7),ee/er  v.  Washhurne, 
24  Vermont,  293;  Freeland  v.  Compton,  30  Mississippi,  424;  Rucker 
V.  Robinson,  38  Missouri,  154;  McCune  v.  Beit,  lb.  281;  Ooodwin 
V.  Higlttower,  30  Georgia,  249;  lialstead  v.  Brown,  H  Indiana,  202; 
McLemore  v.  Powell,  12  Wheaton,  554  ;  Greath's  Adminislratont  v. 
Sims,  b  Howard,  192;  Bayley  v.  Adams,  10  New  Hampshire,  162; 
Blackstone  Bank  v.  Bill,  10  Pick.  129  ;  Bagley  v.  Burzell,  19  Maine, 
88  ;  The  Lime  Rock  Bank  v.  Mdlett,  34  Id.  347  ;  Chester  v.  Potter,  36 
Id.  162;  Thornton  v.  Dahney,  2  Cushman,  559;  Draper  v.  Romeyer, 
18  Barbour,  163;  Wayne  v.  Kirby,  2  Bailej-,  551  ;  Rhoadsv.  Frederick, 
8  Watts,  448;  Payne  v.  The  Commercial  Bank  of  Natchez,  6  Smedes 
&  Marshall,  24;  Waddingtoji  v.  Gary,  1  Id.  522;  Joslyn  v.  Smith,  15 
Vermont,  353;  Waters  v.  Simpson,  2  Gilmore,  576;  Braman  v. 
Hawk,  1  Blackford,  392;  Coman  v.  The  State,  4  Id.  241;  Jlorter  v. 
Moore,  5  Id.  367;  Parnell  v.  Price,  3  Richardson,  121;  Miller  v. 
Stein,  2  Barr,  286  ;  Munford  v.  The  Overseers  of  the  Poor,  2 
Randolph,  313,  ITornberge-r's  Ex^r  v.  Oeiger's  AdmV,  2  Grattan,  144  ; 
Reynolds  v.  TFarrf,  5  Wend.  501  ;  The  Bank  of  Vtica  v.  lues,  17  Id. 
501;    Hunter's  Adm'r   v.  Jelt,    4    Randolph,    104;    McKinney's  Fx'r 
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T.  Waller,  4  Leigh,  434  ;  Alvockv.  Hill,  4  Id.  622  ;  McCune  v.  Belt,  38 
Missouri,  281. 

A  plea  tliat  the  defendant  is  a  surety,  and  has  been  discharged  by  an 
agreement  to  give  time  to  ttie  principal,  will  be  bad  on  demurrer, 
unless  it  sets  forth  the  existence  and  nature  of  the  consideration  with 
as  much  clearness  as  would  be  requisite  in  a  declaration.  Marshall  v. 
Aiken,  25  Vermont,  328. 

What  will  be  a  sufficient  consideration  is  sometimes  a  question 
of  much  nicety,  but  it  must  in  general  be  something  done  or  pro- 
mised to  which  the  creditor  was  not  previously  entitled.  It  must 
also  iiave  some  value,  or  to  speak  more  accurately,  it  must  not  ap- 
pear to  be  without  legal  value  (ante,  1 67).  It  is  accordingly  well  settled, 
that  a  promise  to  pay,  or  the  part  payment  of  that  which  is  already  due, 
will  neither  support  an  accord  and  satisfaction,  nor  an  agreement  for  a 
perpetual  or  limited  forbearance  Halliday  v.  Hart,  30  New  York,  414  ; 
Potter  V.  Greene,  6  Allen,  442  ;  Matthewaon  v.  The  Sheffield  Bank,  45 
Kew  Hampshire,  104;  McCann  v.  Dermott,  13  Id.  328;  Jenkins  v. 
Clark,  T  Ohio,  72  ;  The  Bank  v.  Reynolds,  13  Id.  84  ;  King  v.  The 
State  Bank,  4  English,  185.  For  a  like  reason,  a  promise  to  pay  the 
whole  at  a  future  day,  if  the  creditor  will  forbear  till  then,  is  not  a 
consideration  for  an  agreement,  to  wait  in  the  hope  that  the  promise 
will  be  fulfilled.  Bailey  v.  Adams,  10  New  Hampshire,  162;  Russell 
V.  Back,  11  Vermont,  166  ;  Pomeroy  v.  Slade,  16  Id.  222;  Wheeler  v. 
Washburne,  24  Id.  293  ;  Lynch  v.  Reynolds,  16  Johnson,  91  ;  Van  Rens- 
selaer V.  KirkpatiHck,  46  Barb.  194.  Under  these  circumstances,  the 
creditor  either  gets  nothing  new,  or  something  which  is  manifestly 
of  less  value,  and  as  he  is  not  bound,  the  surety  will  not  be  dis- 
charged. Jennings  v.  Chase,  10  Allen,  576;  Potter  v.  Green,  6  Id. 
442;  Wilson  v.  The  Bank  of  Orleans,  9  Alabama,  847.  The  result 
will  be  the  same  when  the  principal  promises  to  satisfy  the  demand 
at  a  future  day  by  giving  goods  or  assets,  or  through  the  appro- 
priation or  assignment  of  a  fund,  and  the  creditor  is  thereby  induced 
to  Wait  for  payment;  Graver  v.  Happock,  2  Butcher,  191;  Wad- 
lington  v.  Geary,  7  Smedes  &  Marshall,  522  ;  Govans  v.  Burford,  3 
Cushman,  157  ;  Newell  v.  Hames,  4  Howard,  692 ;  see  Reeves  v. 
Hearne,  1  M.  &  VV.  323 ;  unless  the  new  agreement  is  mutually 
obligatory,  and  entitles  both  parties  to  insist  that  it  shall  be  fulfilled. 
The  part  payment  of  a  debt  before  maturity,  is,  however,  a  sufficient 
consideration  under  all  the  cases,  for  an  agreement  to  forbear  proceed- 
ing for  the  residue,  and  will  consequently  discharge  the  suretj'.  Uhler 
V.  Applegate,  2  Casey,  140;  Greely  v.  Don,  2  Metcalf,  176;  Austin  v. 
Downer,  21  Vermont,  38  ;  Whittle  v.  Skinner,  23  Id.  531.  He  will 
in  like  manner  be  discharged,  if  the  creditor  agrees  to  wait  in  con- 
sideration of  receiving  collateral  or  additional  security  which  is  actu- 
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ally  given.  Whittle  v.  Skinner,  23  Vermont,  531  ;  Moorev.  Hurlingdon, 
46  Id.  488  The  Bank  v.  Jones,  9  Alabama,  949.  And  it  will,  as  we 
have  seen,  make  no  difference,  that  the  transaction  is  beneficial  to  the 
surety,  by  increasing  the  means  of  payment  (ante,  464).  Moore  v. 
Huntingdon. 

It  results  from  these  decisions,  that  if  the  creditor  agrees  to  vary 
the  contract,  for  a  new  and  valuable  consideration,  which  is  actually 
given,  he  will  lose  the  right  to  proceed  against  the  suret}'.  It  is,  how- 
ever, established,  that  an  executed  contract,  that  is,  a  promise  in  con- 
sideration of  value  received,  cannot  be  varied,  or  extinguished, 
by  an  executory  agreement  to  substitute  a  new  or  different  mode  of 
performance  for  that  to  which  the  parties  originally  agreed  (ante,  26"i). 
1  Smith's  Leading  Cases,  514.  As  the  rule  is  generally  and  familiarly 
stated,  an  accord  without  satisfaction  is  invalid,  and  will  neither  be 
a  defence  to  the  debtor,  nor  entitle  him  to  compensation  for  the  refusal 
of  the  creditor  to  carry  it  into  effect.  Reeves  v.  Hearne,  1  M.  &  W.  823  ; 
Lijnd.  V.  Bruce,  2  H.  Bl.  17.  If  this  be  true  as  between  the  parties,  it 
must  be  equallj^  so  when  the  surety  is  in  question,  unless  the  accord 
has  been  so  far  executed  that  a  court  of  equity  would  decree  a  specific 
performance.  An  agreement  for  the  suspension  of  a  debt,  and  to 
satisfy  it,  should  be  governed  by  the  same  principle.  If,  as  the  author- 
ities indicate,  a  promise  by  the  debtor  to  give,  and  by  the  creditor  to 
accept  goods  in  payment  is  inoperative,  both  as  a  defence  and  cause 
of  action,  (Beeves  v.  Hearne,)  it  cannot  be  rendered  valid  by  calling 
it  an  agreement  for  forbearance.  But  a  promise  to  extend  the  debt 
in  consideration  of  the  actual  receipt  of  interest  in  advance,  of  col- 
lateral securit}',  or  of  value  in  any  other  form,  is  binding  on  the 
creditor  and  will  discharge  the  suret}'  if  made  without  his  assent. 
;>uch  a  contract  is  not  technicall3'  pleadable  in  bar,  but  may  be 
specificall}'  enforced  in  equity,  and  is  a  good  equitable  defence  under 
the  Common  Law  Procedure  Act,  13  and  14  Victoria,  and  in  many 
of  the  States  of  this  country.  See  1  Smith's  Leading  Cases,  557 
6  Am.  ed.  See  Ford  v.  Beech,  11  Q.  B.  852,  874;  Webb  y.  Salmon, 
13  Id.  886  ;  3  H.  of  L.  Cases,  510  ;  Belshaw  v.  Bush,  11  C.  D.  191 ; 
Stacey  v.  The  Bank  of  England,  6  Bing.  754. 

It  is  well  settled  in  accordance  with  this  doctrine,  that  the  payment 
of  interest  in  advance  will  uphold  an  agreement  for  forbearance  and 
discharge  the  surety.  The  Grafton  Bank  v.  Woodward,  5  New  Hamp- 
shire, 99;  Bailey  v.  Adams,  lU  Id.  162;  The  New  Ham^^shire  Savings 
Bank  v.  Ela,  11  Id.  335;  The  Lime  Bank  v.  Millett,  34  JNIaine,  547; 
Veazie  v.  Garr,  3  Allen,  14  ;  Flynn  v.  Mudd,  27  Illinois,  323  ;  Redman 
V.  Deputy,  26  Indiana,  338.  And  it  has  been  held  that  the  same  result  will 
follow  where  the  debtor  promises  to  pay  the  debt  at  a  future  day  with 
interest  and  the  creditor  agrees  to  wait  until  the  time  arrives.    McGomb 
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V.  Kitteridge,  14  Ohio,  348;  Ghate  v.  Potter,  36  Maine,  102.  For  as 
one  party  acquires  an  indefeasible  riglit  under  these  circumstances 
■which  he  had  not  before,  the  other  is  entitled  to  insist  on  the  stipu- 
lated delay  as  an  equivalent.  It  has,  however,  been  said,  in  some 
instances,  that  as  a  right  to  interest  would  arise  by  implication  without 
an  express  promise,  the  agreement  leaves  the  parties  where  they  were 
before,  and  there  is  nothing  to  bind  the  creditor.  Gahn  v.  Niemcewicz, 
3  Paige,  314,  11  Wend.  312,  318;  Philpot  v.  Briant,  1  Moore  &  Paine, 
754,  4  Bing.  7 IT.  The  answer  to  the  argument  is,  that  as  the  legal 
right  to  interest  is  contingent,  a  promise  by  which  it  is  rendered  abso- 
lute is  a  sufficient  consideration  for  a  promise  on  the  other  side. 

In  Gahn  v.  Niemcewicz,  taking  a  note  at  thirty  days'  for  the  interest 
which  had  accrued  on  the  bond,  was  held  not  to  discharge  the  surety 
eitlier  wholly  or  pro  tanlo.  The  court  said  that  as  the  note  was  not 
negotiable  it  had  no  greater  effect  than  an  oral  promise  to  pay  interest 
in  consideration  of  forbearance  which  would  not  have  been  sufficient. 
It  is  no  doubt  true  that  a  promise  to  pay  interest  if  the  creditor  will 
forbear,  is  not  such  an  agreement  as  will  discharge  the  surety.  Under 
these  circumstances  the  promise  is  virtually  a  request,  and  the  mutuality 
which  is  essential  to  the  right  of  action  does  not  arise  until  compliance. 
Oahn  v.  Niemcewicz,  11  Wend.  314,  321.  The  creditor  is  not  bound, 
and  may  forbear  or  proceed  at  pleasure.  And  this  is  equally  true 
when  the  creditor  merely  promises  indulgence,  so  long  as  the  debtor 
pays  the  interest  without  exacting  a  binding  promise  in  return.  Phil- 
pot  V.  Briant,  1  Moore  &  P.  '754.  When,  however,  it  is  mutually 
agreed  on  the  one  side  to  forbear  for  a  definite  period,  and  on  the  other, 
to  pay  the  principal  and  interest  when  the  credit  expires,  a  new  con- 
tract arises  varying  the  rights  given  by  the  old.  The  creditor  ma}'  in- 
sist on  the  interest  of  which  he  might  have  been  deprived  by  an  imme- 
diate payment,  and  the  debtor  is  entitled  to  the  forbearance  for  which 
he  has  promised  to  make  compensation  in  the  shape  of  interest.  All 
the  requisites  to  a  valid  contract  are  therefore  present,  and  if  the  surety 
is  not  discharged  it  must  be  on  the  principle  alread}'  stated,  that  an 
antecedent  debt  or  other  contract  based  on  an  executed  consideration 
cannot  be  varied  or  discharged  by  an  executory  agreement. 

The  receipt  of  interest  in  advance,  may  in  the  absence  of  an  express 
agreement,  operate  as  an  implied  promise  to  forbear  until  the  time 
expires  for  which  the  payment  is  made.  Tlie  Bank  v.  Pearson,  30  Ver- 
mont, 711 ;  Jones  v.  Brown,  11  Ohio,  N.  S.  601,  609  ;  Blazer  v.  Bundy, 
1.5  Id.  57  Bailey  v.  Adams,  10  New  Hampshire,  162  ;  Crosby  v.  Wyatt, 
lb.  318.  This  arises  from  the  natural  presumption,  that  he  who  takes 
compensation,  is  bound  to  render  the  equivalent.  If  such  an  inference  be. 
admissible,  which  has  been  denied  (Hai-nsberger  v.  Kinney,  13  Grattan, 
611),  it  may  be  repelled  by  proof,  that  such  was  not  the  course  of 


470 


DISCHARGE    OF    SURETY. 


business  as  between  the  parties,  or  in  the  locality  where  the  contract 
was  made  or  negotiated.  Thus  it  has  been  held,  that  under  the  usage 
of  banking  in  Massachusetts,  the  receipt  of  interest  in  advance,  will  not 
imply  such  an  agreement  for  forbearance,  as  to  preclude  a  bank  from 
proceeding  at  once  to  judgment  against  all  the  parties  to  a  note  wliich 
it  has  discounted,  whether  they  are  principals  or  sureties.  The  Ox  lord 
Bank  v.  Leivis,  8  Pick.  458;  The  Blackstone  Bank  v.  Hill,  10  Id.  129; 
and  there  are  several  decisions  to  the  same  effect  in  !Maine.  The  Staf- 
ford Bank  v.  C'ro><by,8  Maine  ,  191  ;  The  Freemans^  Bank  v.  Bollins,  13 
Id.  202;  Groabi/  v.  Wijatt,  23  Id.  156.  In  The  Stafford  Bank  v.  Crosby 
and  Crosby  v.  lt'//«<i,  the  court  said,  that  a  bank  might  agrecablj'  to  the 
prevailing  usage  in  that  part  of  the  country,  receive  interest  in  advance 
without  losing  the  I'ight  to  insist  on  immediate  payment  if  required 
by  the  suretj',  and  that  even  if  the  effect  was  to  suspend  the  debt,  still 
a  party  who  signed  a  note,  knowing  that  it  was  to  be  discounted  in 
bank,  must  be  presumed  to  anticipate  and  acquiesce  in  all  the  conse- 
quences that  would  follow  from  his  act  in  the  usual  course  of  things. 
The  doctrine  that  the  known  and  recognized  course  of  business  in  a 
bank  or  other  public  institution,  will  be  binding  on  those  who  deal 
with  it,  is  sustained  bj'  the  authorities.  Rey^ner  v.  The  Bank  of  Colum- 
bia, 9  Wheaton,  588;  Mills  v.  The  Bank  of  the  United  States,  11  Id. 
431  ;  and  may  no  doubt  apply  where  a  surety  is  in  question. 

It  is  obvious,  however,  that  when  the  creditor's  authority  is  deri\'ed 
from  usage  he  must  keep  within  it ;  Conkendorfer  v.  Preston,  4 
Howard,  31Y;  and  in  Crosby  v.  Wyait,  10  New  Hampshire,  318,  the 
court  said,  that  if  the  custom  of  banking  authorized  the  collection  of 
the  principal  bj'  instalments,  it  did  not  sanction  the  extension  of  the 
whole  debt,  which  was  said  to  be  the  riecessarj-  consequence  of  taking 
interest  by  anticipation  without  receiving  any  portion  of  the  princi- 
pal. 

A  contract  based  on  an  illegal  consideration,  is  void  as  between  the 
parties,  and  cannot  ordinarilj-  be  set  up  by  third  persons.  An  agree- 
ment to  forbear  in  consideration  of  a  promise  to  pa}-  usurious  interest 
is  consequently  invalid,  both  as  it  regards  the  principal  and  surety.  Wil- 
son V.  Langford,  5  Humph.  320;  TIalstead  v.  Brown,  17  Indiana,  202  ; 
Tndor  v.  Goodloe,  1  B.  Monroe,  322 ;  Anderson  v.  3Iarceau,  7  Id. 
217  ;  Buncan  v.  Beid,  8  Id.  382  ;  Kyle  v.  Bostick,  10  Alabama,  589  ;  Gil- 
der v.  Jeter,  11  Id.  256  ;  Burgess  v.  Davey,  33  Vermont,  G16  ;  Broiun  v. 
Harness,  16  Indiana,  248;  Draper  v.  Ronuiey,  18  Barb.  166;  Vilas  v. 
Jones,  10  Paige,  76,  1  Comstock,  274  ;  Williams  v.  Smith,  48  Maine,  35  ; 
Wiley  v.  Hight,  39  Missouri,  130.  It  will  make  no  difference  that  the 
creditor  delays  in  the  expectation  of  receiving  the  illegal  interest,  and 
tiiat  it  is  actually  paid  when  the  credit  expires.  Fyle  v.  Clarke, 
3  B.  Monroe,  262 ;  Scott  v.  Hall,  6  Id.  285 ;   Gilder  v.  Jeter.     He  is 
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under  no  legal  obligation  to  forbear,  and  may  be  compelled  to  proceed 
forthwith  at  the  instance  of  the  surety.  Jones  v.  Brown,  11  Ohio,  N.  S. 
601,  609.  It  has  been  said,  however,  that  when  the  usurious  interest  is 
paid  in  advance,  the  case  is  so  far  varied,  that  the  parties  to  the  illegal 
agreement  cannot  set  up  their  own  wrong  as  against  the  surety  who  is 
innocent.  The  illegal  nature  of  the  consideration  will  not,  therefore, 
invalidate  the  implied  agreement  for  forbearance,  or  prevent  it  from 
operating  to  discharge  the  surety.  Austin  v.  Dorwin,  21  Vermont,  38  ; 
The  Bank  v.  Pearsons,  3U  Id.  YH,  715;  Ferrell  v.  Boynlon,  23  Id. 
142;  Miller  v.  McCann,  7  Paige,  454;  Wheat  v.  Kendall,  6  N.  H. 
304;  Kenningham  v.  Bedford,  1  B.  Monroe,  142;  Arnistead  v.  Ward, 
2  Patton  &  Heath,  504  ;   LeFarge  v.  Herter,  5  Selden,  234. 

This  distinction  would,  however,  appear  questionable,  and  has  been 
denied.  Vilas  v.  Jones,  10  Paige,  76,  1  Comstock,  274.  The  test  is  not 
whether  the  usury  can  be  set  up  by  the  creditor  against  the  suretj',  but 
whether  the  pa3-ment  of  usurious  interest  wouhl  be  a  sufficient  answer 
to  a  bill  filed  by  the  surety  to  enforce  the  punctual  payment  of  the 
debt,  and  for  subrogation  to  the  remedies  of  the  creditor.  Unless  this 
question  can  be  answered  aflirmativel}',  there  is  no  such  suspension  as 
will  discharge  the  surety.  However  this  ujaj'  be,  it  is  clear  that  as  the 
receipt  of  usurious  interest  before  the  debt  matures,  operates  as  a  part 
payment  in  advauce  of  principal,  it  will  be  a  sufficient  consideration  for 
a  new  agreement,  vai'ying  the  old  and  liberating  those  who  are  answer- 
able under  it  as  sureties.     Austin  v.  JDorwin,  21  Vermont,  38. 

To  render  an  executor}'  agreement  effectual  as  an  alteration  of  a 
prior  contract,  it  must  be  so  far  perfected  by  mutual  promises,  that  an 
action  would  lie  against  the  creditor  for  proceeding  contrary  to  its 
terms.  Graver  v.  Roppock,  2  Dutcher,  291.  A  promise  by  the  prin- 
cipal to  give  value,  if  the  creditor  will  forbear,  or  by  the  creditor  to 
forbear  if  the  principal  will  pay  interest,  will  not  discharge  the  suret}', 
although  followed  by  indulgence  and  the  payment  of  the  stipulated 
consideration.  Leavittv.  Savage,  16  Maine,  72;  Philpot  v.  Bryant,  4 
Bing.  717;  Reynolds  v.  Ward,  5  Wend.  521.  The  reason  is,  that  the 
hands  of  the  creditor  are  not  tied,  and  the  surety  ma^'  insist  on  the 
punctual  fulfilment  of  the  original  agreement,  Walworth  v.  Brinker, 
11  Ohio,  N.  S.  592,  597.  It  is  not  enough  that  the  creditor  has 
acquired  a  right  of  action  by  forbearing,  it  must  also  appear  tiiat  he 
■would  have  been  liable  in  damages  for  going  on.  Gardner  v,  Watson, 
13  Illinois,  347  ;  Thornton  v.  Deuberry,  13  Missouri,  559.  "  To  make  a 
contract  for  time,"  said  Isham  J.,  in  Wheeler  v.  Washburne,  24  Vermont, 
293,  295,  "operate  as  a  discharge  of  the  surety,  it  must  be  sufficiently 
certain  to  bind  the  creditor  to  delay,  as  between  him  and  the  princi- 
pal; something  must  have  been  done  varying  the  legal  and  equitable 
liability  of  the  principal,  and  entitling  him  to  postpone  the  perform- 
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ance  of  the  contract  to  a  period  more  remote,  than  that  fixed  for  its 
fulfilment.  And  if  it  wants  any  of  those  characteristics  necessary  to 
make  it  effectual  as  such,  and  render  it  legally  binding,  the  surety  will 
not  be  discharged.  The  test  in  all  these  cases  is  this  :  Could  the 
agreement  to  delay  have  been  enforced  against  the  creditor,  either  as 
a  defence  to  the  note,  or  as  a  cause  of  action  ?  If  it  could,  the  surety 
will  be  discharged,  otherwise  the  agreement  will  be  inoperative  for  that 
purpose;  2  Leading  Cases  in  Equity,  part  2,  5.35,  565,  Am.  ed. 

In  like  manner  the  surety  will  not  be  discharged  b}^  a  contract  which 
is  within  the  statute  of  frauds,  and  not  reduced  to  writing  ;  Agee  v. 
Steele,  8  Alabama,  9J8;  or  which  is  essentiallj'  defective  in  anj"  other 
particular.  A  parol  agreement  to  varj'  a  contract  under  seal  will,  ac- 
cordingly be  invalid  between  the  parties,  and  as  it  regards  the  surety-, 
unless  sustained  by  the  passage  of  a  consideration,  or  so  far  executed 
that  it  would  be  specifically  enforced  by  equity.  Steploe  v.  Haiiey,  T 
Leigh,  5il ;  Dovers  v.  Boas,  10  Grattan,  252;  Davey  v.  rervlergraHs,  5 
B.  &  Aid.  \9,1;  Locke  v.  The  U.  S.,  3  Mason,  446  (ante,  457).  It  would 
seem,  moreover,  that  the  surety  will  not  be  discharged  b}-  an  alleged 
oral  stipulation,  contrary  to  the  terms  of  the  contract  as  reduced  to 
■writing,  Jones  v.  Brown,  11  Ohio,  N.  S.  601  ;  and,  for  a  like  reason 
the  creditor  cannot  rely  on  a  reservation  of  the  right  to  proceed 
against  the  surety  which  is  not  contained  in  the  deed,  Ex  parte  Gten- 
deniiiiig.  Buck  Sit.  It  has  indeed  been  said  that  the  rule  which  ex- 
cludes evidence,  to  vary  or  contradict  a  written  instrument,  does  not 
apply  to  third  persons,  and  that  even  when  the  new  agreement  is  for- 
mally reduced  to  writing,  the  surely  may  show  that  it  is  subject  to 
stipulations  which  are  not  set  down.  Morse  v.  Huntington,  40  Yerraont, 
488.  The  material  question,  however,  is,  whether  the  agreement  for 
time  could  be  enforced  consistently  with  the  rules  of  evidence  against 
the  creditor,  because  if  it  is  not  binding  on  him,  it  will  not  preclude  the 
surety  from  requiring  the  debt  to  be  paid  when  due.  Jones  v.  Broion, 
11  Ohio,  N.  S.  601.  The  principle  is  the  same  when  a  confession  of 
judgment  is  accompanied  with  a  stipulation  for  a  stay  of  execution, 
which  is  not  duly  entered  of  record.  Walworth  v.  Burker,  11  Ohio,  X. 
S.  593.  In  determining  whether  a  bond  or  mortgage  or  other  securitj^ 
of  a  like  nature  is  a  suspension  of,  or  merely  collateral  to  an  antece- 
dent debt,  the  court  will,  however,  look  beyond  the  instrument  to  the 
intention  with  which  it  is  delivered  and  received.  The  new  security  is 
not  the  agreement,  but  the  consideration  for  that  to  which  the  parties 
agree.  Horse  v.  Huntington,  40  Vermont,  488  ;  Ghan  v.  Niemcewicz,  3 
Paige,  314,  11  Wend.  312,  321  ;  Twopenmj  v.  Young,  3  B.  &  C.  "208; 
The  U.  S.  V.  Hodge,  6  Howard.  A  promissorj'  note,  or  bill  of  exchange, 
payable  at  a  future  day,  however,  implies  an  agreement  for  forbearance  ; 
Baker  v.  Walker,  14  M.  &  W.  465  ;  and  will  therefore  discharge  the 
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sureties  for  the  debt ;  although  this  inference  is  merely  prima  facie,  and 
maj'  be  overcome  by  proof  that  the  instrument  was  taken  as  collateral 
security  ;  Fox  v.  Parker,  44  Barb.  541  ;  Wade  v.  Stanton,  5  Howard, 
531;  Ghan  v.  Niemcewicz,  3  Paige,  314,  11  Wend.  312,  323;  Pring 
V.  Clarkson,  2  B.  &  C.  14  ;  Weakely  v.  Bell,  9  Watts,  412 ;  or  with  an 
implied  reservation  of  the  right  to  proceed  against  the  surety. 
Armistead  v.  Ward,  2  Pat.  &  Heath  504 ;  Wyke  v.  Rogers,  1  De  G. 
M.  &  G.  408;  12  English  Law  &  Equity,  112.  In  Wyke  v.  Rogers, 
Lord  St.  Leonards  said  that  it  had  been  contended  in  the  course 
of  the  argument,  that  parol  evidence  could  not  be  admitted  to  impeach 
the  promissory  note.  That,  however,  was  not  the  purpose  for  which 
the  evidence  was  introduced  ;  it  was  merelj'  to  prevent  the  collateral 
operation  of  that  note,  by  showing  that  it  was  not  intended  to  prevent 
proceedings  on  the  bond,  and  thus  to  release  the  security.  And  as  it 
appeared  from  the  master's  report,  that  there  was  an  implied  stipula- 
tion resulting  from  the  general  course  of  dealing,  that  the  creditor 
should  be  free  to  proceed  against  the  suret3',  he  was  not  discharged 
(ante,  212). 

Although  an  oral  promise  to  pay  that  hereafter  which  is  alreadj-  due, 
is  a  nudum  pactum,  the  rule  is  different  where  the  promise  is  absolute 
and  reduced  to  writing.  It  then  becomes  a  promissory  note,  and  the 
law  will  imply  a  consideration,  in  the  shape  of  an  agreement  by  the 
creditor  to  forbear  until  the  instrument  matures.  The  debt  is,  under 
these  circumstances,  actually  suspended  by  force  of  the  commercial 
law,  or,  to  speak  more  accurately,  there  is  a  conditional  payment  of  it, 
to  be  absolute  if  the  note  is  paid  when  due.  Baker  v.  Walker,  14  M. 
&  W.  465  (ante,  27fi).  Taking  a  note  or  bill  payable  at  a  future  day, 
from  the  principal,  without  the  consent  of  the  surety,  will  consequently 
discharge  the  latter.  Barnett  v.  Ptced,  1  P.  P.  Smith,  190,  193  ;  Myers 
V.  Welles,  5  Hill,  463  ;  Fellows  v.  Prentiss,  3  Denio,  572  ;  Okie  v.  Spencer, 
2  Wharton,  253  ;  Walters  v.  Swallow,  6  Id.  446.  In  England  and  New 
York,  this  inference  is  held  to  be  one  of  law  {Baker  v.  Walker  ;  Fel- 
lows V.  Prentiss),  although  capable  of  being  repelled  by  proof  that  the 
instrument  was  taken  as  a  collateral  security.  Pring  v.  Glar-kson,  2 
B.  &  C.  14  ;  Gahn  v.  Niemceioicz,  3  Paige,  614  ;  11  Wend.  312,  §  18  ; 
Williams  v.  Townsend,  1  Bosworth,  411.  It  seems  to  have  been 
supposed  in  Gahn  v.  Niemcewicz,  11  Wend.  312;  that  a  note  will  not 
suspend  the  debt  unless  it  is  negotiable,  but  this  distinction  is  not  sus- 
tained by  the  authorities.  In  Pennsylvania,  however,  the  question 
whether  the  note  is  satisfaction,  conditional  payment,  or  merely 
collateral,  is  one  of  fact  for  the  jury,  depending  on  intention.  Weakley  ' 
V.  Bell,  9  Watts,  412;  Shaw  v.  The  Church,  3  Wright,  222  ;  although 
these  cases  are  not  easilj'  reconcilable  with  Okie  v.  Spencer  and 
Walters  v.  Mascall  (ante,  276,  278) 
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Taking  a  mortgage  or  bill  of  sale,  conditioned  for  paj'mcnt  at  a 
future  date,  is  not  a  suspension  of  the  debt,  unless  it  is  expressly  so 
agreed.  Prima  facie,  sueh  an  instrument  is  an  additional  or  collateral 
securit_y,  and  leaves  the  existing  remedies  of  the  creditor  against  both 
principal  and  surety  intact.  The  Uniied  States  v.  Bodge,  6  Howard, 
79.  In  like  manner  a  bond  or  covenant  bj'  the  principal,  will  not  be 
a  mei'ger  or  satisfaction  of  the  prior  obligation,  unless  such  is  the 
understanding  with  which  it  was  given  and  received.  The  question  is 
one  of  intention,  and  as  the  mere  circumstance  that  such  an  instrument 
is  payable  at  a  future  daj',  will  not  impljr  an  agreement  to  suspend 
the  debt.  The  United  States  v.  Hodge,  so  it  may  be  shown  by  parol, 
that  a  bond  or  mortgage  pa3'able  forthwith,  was  executed  in  con- 
sideration of  a  contract  for  forbearance.  Morse  v.  Huntington,  40 
Yermont,  48S. 

It  follows,  for  a  like  reason,  that  an  agreement  which  preserves  the 
right  of  the  ci'editor  to  proceed  against  the  surety  {Boater  v.  JiDnjor,  19 
C.  B.,  N.  S.  76),  or  the  right  of  the  surety'  to  proceed  against  the  prin- 
cipal, will  not  discharge  the  surety.  Bunker  v.  Robinson,  38  Missouri, 
131.  This  is  obvious  where  there  is  an  express  reservation  of  the  surety's 
right  to  insist  on  immediate  payment.  Price  v.  Barker,  4  E.  & 
BI.  760  ;  Kearsley  v.  Cole,  16  M.  &  W.  128  ;  Viele  v.  Hoag,  24  Yer- 
mont, 46,  and  hardly  less  so  when  the  creditor  reserves  the  right 
to  proceed  against  the  surety,  which  necessarily  implies  a  right  on  the 
])art  of  the  suretj'  to  enforce  the  punctual  performance  of  the  contract 
bj^  the  principal,  or  to  perform  it  himself  and  proceed  against  the  prin- 
cipal for  indemnitj'.  Morse  v.  Huntington,  40  Yermont,  488,  496. 
The  contract  is  consequentlj'  not  varied  as  to  him,  and  there  is  no  ground 
on  which  he  can  be  discharged  in  equity.  Nichols  v.  Norris,  3  B.  &  Ad. 
41  ;  Hubbell  V.  Carpenter,  1  Selden,  171  ;  Lyshart  v.  Philips,  5  Denio, 
106.  "  Sureties  on  a  note  are  not  discharged,"  said  Isham,  J.,  in  Viele 
V.  Hoag,  "  where  time  has  been  given,  if  there  has  been  a  reservation 
of  the  right  to  call  for  payment,  or  a  right  to  proceed  against  the 
surety  ;  2  Leading  Cases  in  Equity,  part  2,  537,  3  American  edition, 
in  notes  to  Bees  v.  Berrington.  The  case  of  Nichols  v.  Norris,  3  Barn. 
&  Ad.  R.  41,  was  a  deed  of  composition  which  the  creditor  signed  and 
thereby  agreed  to  extend  the  time  of  payment,  and  receive  payment  by 
iiistalments.  But  as  he  had  expresslj'  reserved  his  right  to  proceed  at 
an  J'  time  against  the  surety,  the  surety  was  held  not  to  be  discharged. 
In  the  case  of  Melville  v.  Glendining,  7  Taunt.  R.  126,  the  plaintiff 
received  bills  of  exchange  from  a  defendant  under  an  agreement  that 
he  should  not  be  precluded  from  prosecuting  while  the  bills  were 
runniuo-.  It  was  held,  the  surety  was  not  thereby  discharged.  The 
same  doctrine  is  sustained  in  the  case  of  Blackstone  Bank  v.  Hill,  10 
Pick.    R.   132 ;  Oxford  Bank  v.    Lewis,   8  Pick.  R.   458 ;    Glaggett  v. 
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Salmon,  5  Gill  &  John.  314 ;  Bang^  v.  Strong,  10  Paige,  1]  ;  2  Leading 
Cases  in  Equitj',  part  2,  537,  3  American  edition,  in  notes  to  the  case 
oi Reese  v.  Barringlon." 

An  executory  contract  is  not  binding  unless  the  consideration  is  per- 
formed. When,  therefore,  an  agreement  for  time  depends  on  a  stipula- 
tion on  the  part  of  the  principal,  which  is  broken  before  the  payment 
of  the  debt  could  have  been  enforced,  the  surety  will  not  be  discharged. 
Price  V.  Edmonds,  10  B.  &  C,  78  ;  Holher  v.  Eyre,  1  CI.  &  F.  1,  52; 
Burlnel  v.  Samuel,  3  Price,  251  ;  Vernon  v.  Turlei/,  1  M.  &  W.  316  ; 
Leacitt  v.  Savage,  16  Maine,  72  ;  Paine  v.  The  Bank  of  Natchez,  6 
Smedes  &  Marshall,  24.  An  agreement  to  extend  a  bond  which  is  not 
yet  due,  if  certain  payments  are  made  punctnallj'  during  the  interval, 
will,  therefore,  be  invalid,  both  as  it  regards  the  principal  and  surety, 
unless  the  money  is  paid  as  agreed.  Harnsberger  v.  Geiger,  2  Grattan, 
144.  Unless  the  new  or  substituted  contract  could  be  enforced  between 
the  parties,  it  cannot  be  set  up  as  a  defence  by  a  third  person.  Norris 
V.  Gumming,  2  Randolph,  323.  AYhen,  however,  the  suretj'  is  dis- 
charged by  an  agreement  for  time,  his  liability  is  at  an  end,  and  it  will 
not  be  revived  by  a  subsequent  default  on  either  side. 

The  surety  will  not  be  discharged  by  variation  of  the  contract  which 
takes  place  with  his  assent ;  Suydani  v.  Vance,  2  McLean,  99 ; 
Adams  v.  Way,  32  Conn.  160  ;  Wright  v.  Stores,  6  Bosworth,  606,  32 
jS'ew  York,  691  ;  Baldwin  v.  The  Western  Penna.  Bank,  5  Howard, 
273  ;  Hunter  v.  Jett,  4  Randolph,  104  ;  and  in  pleading  such  defence,  it 
is  therefore  necessary  to  aver  the  alteration  took  place  without  the 
assent  of  the  surety.  Barker  y.  McGlure,  2  Blackford,  14  ;  The  Bank 
v.  Leavitt,  2  Hammond,  207. 

It  will  make  no  difference  whether  the  authority  under  which  the 
creditor  acts  is  given  at  the  time,  or  results  from  the  terms  of  the 
original  agreement ;  Cooper  v.  Smith,  4  M.  &  W.  569  ;  The  Bank  v. 
Beach,  3  H.  &  C.  671  ;  and  in  Reddish  v.  Watson,  5  Hammond,  510,  a 
clause  in  a  promissory  note,  that  fifteen  dollars  should  be  paid  as  inter- 
est in  advance,  from  every  thirty  days,  during  which  the  instrument 
remained  unpaid  after  maturity,  was  held  to  authorize  a  renewal  of  the 
note  from  time  to  time,  in  accordance  with  the  stipulation. 

The  authority,  whenever  given,  must  be  strictlj^  pursued.  Assent 
to  the  renewal  of  a  note,  will  not  excuse  a  subsequent  renewal  without 
the  knowledge  of  the  surety  ;  Oray  v.  Brown,  22  Alabama,  262  ;  nor 
will  an  extension  of  the  whole  debt  be  justified  by  an  authoritj-  to 
receive  part,  and  give  time  for  the  paj^ment  of  the  residue.  Dundas 
V.  Sterling,  4  Barr,  73  ;  Crosby  v.  Wyatt,  10  N.  H.  318. 

The  assent  may  be  expressed,  as  where  the  creditor  is  authorized  to 
come  to  terms  with  the  principal ;  The  Bank  v.  Beach,  3  H.  &  C.  671, 
or  implied  from  knowledge  and  acquiescence.      The  New  Hampshire 
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Bank  v.  QUI,  16  N.  H.  5T8.  A  surety  will  consequently  not  lie  dis- 
charged by  the  renewal  of  a  note  which  he  signed,  knowing  that  it 
would  be  left  for  discount  at  a  bank  where  such  was  the  established  course 
at  business.  The  Bank  v.  Hill,  10  Pick.  129  ;  The  Bank  v.  Rollins,  13 
Maine,  202  (ante,  4t9).  But  the  burden  of  proof  is,  under  these  cir- 
cumstances, on  the  creditor,  and  it  must  appear  not  only  that  he  acted 
in  accordance  with  a  local  custom  or  habitual  mode  of  dealing,  but  that 
the  surety  was  cognizant  of  it  when  he  incurred  the  liability.  Gomh. 
V.  Wolf;  Howell  V.  Jones,  M.  &  R.  91  ;  Groahy  v.  Wyatt,  10  New 
Ham  p.  318. 

It  has  been  held  that  wlien  the  effect  of  the  agreement  is  absolutely 
to  discharge  the  principal,  a  reservation  of  the  right  to  proceed  against 
the  surety  is  repugnant  and  illusory,  and  cannot  be  enforced.  Wehh 
V.  Heivett,  3  Kay  &  J.  438.  When,  however,  the  surety  agrees  in  the 
first  instance,  or  subsequently,  that  the  creditor  may  compound  with 
or  release  the  principal  without  exonerating  him,  the  principal  may  be 
discharged  without  losing  the  right  to  proceed  against  the  surety,  and 
it  will  be  immaterial  whether  the  release  of  the  principal  is  in  con- 
sideration of  part  payment,  or  merely  voluntary.  Gowper  v.  Smith,  4 
M.  &  W.  619  ;  The  Bank  v.  Beech,  'i  B..  &  C.  611. 

It  is  well  settled,  that  a  suretj^  who  has  been  discharged  by  time 
given  to  the  principal,  will  be  bound  by  a  new  promise,  which  may  be 
viewed  as  a  waiver  or  ratification.  In  either  aspect,  it  relates  back  to 
the  original  transaction,  and  does  not  require  the  aid  of  a  new  consid- 
eration. Smith  V.  Winter,  4  M.  &  W.  454  ;  Fowler  v.  Brooks,  13  New 
Hampshire,  241 ;  Woodman  v.  Eastman,  10  Id,  359  ;  The  Bank  v.  Johnson, 
9  Alabama,  622;  Thorntons.  Wynn,  12  Wheaton,  183  ;  Gremerv.  Perry, 
11  Pick.  332  ;  Morgan  v.  Feet,  32  Illinois,  281  ;  Hinds  v.  Figham,  31  Id. 
400.  "  When,"  said  Lord  Eldon,  in  Mayhev)  v.  Gricket,  2  Swanston,  193, 
"  a  surety  who  has  been  discharged  by  the  laches  of  the  creditor,  makes 
a  promise  to  paj',  he  cannot  object  to  that  as  a  promise  without  con- 
sideration. The  promise  is  valid  not  as  the  consideration  of  a  new, 
but  the  revival  of  an  old  debt."  This  is  in  entire  accordance  with  tlie 
authorities  which  establish  that  a  debt  barred  by  the  statute  of  limita- 
tions, or  a  certificate  of  bankruptcy',  maj'  be  revived  without  a  new 
consideration,  and  that  a  promise  by  an  endorser  will  operate  as  a 
waiver  of  a  want  of  notice  (ante,  193).  Byles  on  Bills,  236,  6  ed.  ; 
Tebbits  v.  Dowd,  23  Wend.  319  ;  Martin  v.  Ingersoll,  8  Pick.  1  ;  Greamer 
V.  Perry,  11  Id.  582.  The  point  was  decided  the  other  way  in  Walters 
V.  Swallow,  6  Wharton,  446,  on  grounds  which  hardly  seem  sufficient. 
To  render  such  a  promise  valid,  it  must,  however,  appear  by  some 
snfBeient  means  of  proof,  that  the  surety'  knew  the  facts  and  circum- 
stances which  constitute  the  defence,  Wayynan  \.  Hoag,  14  Barbour, 
222;  Farrington  v.  Brown,  1  New  Hampshire,  211  ;    The  New  Hamp- 
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shire  Savings  Bank  v.  Colcord,  15  Id.  119  ;  Tebbits  v.  Dowd,  23  Wend. 
379;  Jones  Y.  Savage,  6  Id.  658;  Trimble  v.  TJwrn,  16  Johnson,  152; 
Sparhawk  v.  The  Union  Bank,  4  Humphreys,  336  ;  although  if  this  be 
shown,  his  knowledge  of  the  legal  consequence  will  be  presumed. 
Morgan  v.  Peet.  A  contract  upon  a  new  and  valuable  consideration, 
or  in  consideration  merely  of  forbearance,  is,  however,  it  seems,  bind- 
ing whether  the  promisor  does  or  does  not  know  that  he  is  discharged. 

Any  departure  from,  or  violation  of  the  terms  of  the  contract  which 
is  injurious  to  the  surety,  will  discharge  him  in  equity  although  the 
breach  may  not  be  a  defence  at  law.  A  payment  to  one  of  several 
contractors  in  advance  of  the  time  fixed  by  the  agreement,  will  ordi- 
narily fix  rather  than  dissolve  the  obligation  of  the  others,  but  the  effect 
may  be  different  when  the  payment,  is  made  to  a  principal  without  the 
knowledge  or  consent  of  the  surety.  In  Galuert  v.  The  London  Dock 
Co.  2  Kean,  638,  it  had  been  agreed  between  the  parties,  that  three- 
fourths  of  the  value  of  the  work  was  to  be  paid  as  it  went  on,  and  the 
remaining  one-fourth  kept  back  until  the  completion  of  the  job,  and 
the  payment  of  the  whole  in  advance  was  held  to  discharge  the  sureties 
who  had  agreed  to  be  answerable  for  the  faithful  performance  of  the  con- 
tract, bj'  depriving  them  of  a  fund  which  would  have  gone  in  mitiga- 
tion of  the  damages  occasioned  by  the  default  of  the  principal.  So 
when  the  owner  fails  to  keep  the  principal  contractor  insured,  in  ac- 
cordance with  the  agreement,  and  the  latter  is  disabled  by  a  fire  from 
going  on,  a  recoveiy  cannot  be  had  against  the  surety  (ante,  399). 
Watts  V.  Shutlleworth,  5  H.  &  N.  285. 

It  is  equally  well  settled,  that  the  creditor  is  bound  to  give  the  surety 
the  benefit  of  all  the  securities  and  remedies  for  the  debt,  or  that  can 
be  made  available  as  a  means  of  paj'ment ;  and  if  these  are  lost  or 
impaired  through  his  negligence,  or  diverted  to  any  other  purpose,  the 
surety  will  be  discharged.  Neidon  v.  Charlton,  10  Hare,  651,  2  Drew, 
333  ;  Pearl  v.  Beacon,  24  Beavan,  186  ;  Zfwrd  v.  Spencer,  40  Vermont, 
518  ;  Watts  V.  Shutlleworth,  5  H.  &  N.  235. 

This  equity  does  not  depend  on  the  contract  with  the  creditor,  but 
on  the  peculiar  relation  of  the  surety  to  the  principal,  and  the  duty 
of  the  creditor  so  to  exercise  his  rights  as  not  to  prejudice  the  other 
parties  to  the  contract  unnecessarily.  Haythorne  v.  Swinhurn,  14  Vesej', 
164.  It  may,  therefore,  arise  from  the  loss  of  a  security  of  which  the 
surety  was  ignorant ;  Watts  v.  Shutlleworth ;  Paul  v.  Deacon ;  and 
which  did  not  exist  under  the  contract  as  originally  made.  Baker  v. 
Briggs,  8  Pick.  ;  Stewart  v.  Davis,  18  Indiana,  74  ;  Luke  v.  Bratton,  2  Ju- 
rist, N.  S.  839.  In  Newton  v.  Charlton,  the  creditor  was  indeed  held 
not  to  be  responsible  for  parting  with  a  security  acquired  subsequently 
to  the  obligation  of  the  surety,  but  this  decision  was  disapproved  in 


478 


DISCHARGE    OP    SUKETT. 


Luke  V.  Bratlon,  and  would  seem  contrary  to  the  principle  upon  which 
the  equitj'  of  the  surety  rests.     Baker  v.  Biiggs,  Stewart  v.  Davin. 

Entire  good  faith  is  due  to  the  surety,  and  if  a  fact  be  industriously 
concealed  from  him,  or  -wilfully  misrepresented,  which,  though  not 
material  to  the  contract  with  the  creditor,  tends  to  lessen  the  chance 
of  obtaining  indemnity  from  the  principal,  the  surety  will  be  released 
from  obligation.  Allen  v.  Hamilton,  6  Beavan,  148;  Ward  v.  Bentley, 
6  Hill,  56. 

In  Peacock  v.  Bishop,  3  B.  &  C.  605,  the  defendant  had  guaranteed 
the  payment  of  iron  sold  by  the  plaintiffs,  and  it  appeared  from  the 
evidence  given  at  the  trial  that  the  price  nominally  fixed  for  the  iron 
was  much  above  the  market  value,  and  that  the  excess  was,  b3-  a  private 
arrangement  with  the  purchaser  to  go  in  liquidation  of  an  antecedent 
debt.  The  concealment  of  these  facts  was  held  to  be  a  fi'aud,  which 
invalidated  the  guaranty.  Thej'  were  obviousl}'  material  as  rendering 
the  contract  less  advantageous  to  the  principal  than  it  appeared,  and 
diminishing  the  means  and  probability  of  payment.  A  similar  decision 
was  made  in  Stone  v.  Complon,  5  Bing.  jSf.  C.  142,  where  the  recitals  of 
the  various  instruments  read  at  the  execution  of  the  note,  were  so 
worded  as  to  convey  the  impression  that  the  principal  would  actually 
receive  the  whole  amount,  whereas  a  considerable  portion  of  it  was  to 
be  retained  on  account  of  an  antecedent  debt.  The  jury  found  a  ver- 
dict for  the  defendant  on  this  evidence,  which  was  sustained  by  the 
court  in  banc,  notwithstanding  the  objection  that  the  defendant,  who 
had  signed  the  instrument  as  a  principal,  could  not  make  a  defence 
resting  on  an  obligation  that  he  was  a  surety.  A  surety  will  in  like 
manner  bo  discharged  by  the  fiaudulent  suppression  of  the  existejice 
of  a  prior  mortgage,  which  renders  the  mortgage  given  by  the  principal 
an  inadequate  security  for  the  debt.  The  Lancaster  Bank  v.  Albright, 
9  Harris,  32S. 

The  position  of  the  surety  was  likened  by  Lord  Cottonham,  in  Owen 
V.  Roman,  3  Macu  &  G.  378,  4  H.  L.  Cases,  99*7,  to  that  of  insurer, 
and  it  was  said  that  every  material  circumstance  should  be  stated  with 
the  utmost  frankness.  The  weight  of  authority  would,  however,  seem 
to  be  that  if  the  relation  of  surety  to  the  principal  is  one  of  trust  and 
confidence,  he  has  no  such  claim  on  the  creditor,  and  can  ask  for 
nothing  more  than  the  good  faith  which  is  essential  to  every  contract. 
The  Bank  of  Newbury  v.  Richards,  35  Vermont,  281  ;  Hamilton  v. 
Wutson,  12  CI.  &  F.  109  ;  Samuel  v.  J/atlheivs,  16  Missouri,  332.  They 
deal  with  each  other  at  arms  length,  and  the  creditor  is  not  bound  to 
anticipate  inquiry  by  disclosure  unless  the  circumstances  are  such 
that  silence  is  in  effect  concealment.  The  North  Ins.  Go.  v.  Lloyd,  10 
Ex.  523.  It  is  for  the  surety  and  not  for  the  creditor  to  determine 
whether  the  contract  is  a  wise  one,  and  Lord  Campbell  said,  in  Hamil- 
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ton  V.  Watson,  that  if  the  latter  was  bound  to  communicate  all  that  it 
might  he  material  for  the  former  to  know,  no  banker  conld  be  safe  in 
taking  a  guaranty,  and  there  would  be  an  end  to  transactions  on  the 
credit  of  third  persons.  The  peculiarity  of  the  contract  of  suret3'ship 
is  not  so  much  in  requiring  a  larger  measure  of  good  faith,  as  that  a 
concealment  or  representation  may  be  injurious  and  fraudulent  in  the 
case  of  a  surety,  which  would  be  immaterial  if  he  were  a  principal. 

Although  silence  is  not  ordinarily  concealment,  it  may  be  so  under 
peculiar  circumstances,  as  where  one  of  the  parties  to  a  contract  knows 
that  the  other  is  proceeding  in  ignorance  of  a  material  fact  which  is 
exclusively  within  his  own  knowledge,  and  it  will  then  be  his  duty  to 
be  as  full  and  explicit  on  that  head  as  if  he  had  been  interrogated. 

It  is  accordingly  established,  on  the  authority  of  Lord  Eldon,  that, 
"  if  a  principal,  suspecting  the  fidelitj'  of  his  agent,  requires  security  in 
a  way  to  indicate  that  he  believes  him  to  be  trustworthj%  and  a  third 
person  becomes  answerable  under  these  circumstances,  the  contract 
will  be  void."  Smith  v.  The  Bank  of  Scotland,  1  Dow,  Pari.  Cases, 
272,  291;  Haynes  v.  Mallby,  lb.  278;  The  Franklin  Bank  v.  Stearns 
39  Maine,  533,  541  ;  The  Franklin  Bank  v.  Cooper,  37  Id.  542,  39  Id. 
542.  In  Haynes  v.  Mallby,  the  surety  was  held  to  be  exonerated 
from  the  liability  which  he  had  assumed  for  the  good  conduct  of  an 
agent,  by  the  failure  of  the  employer  to  inform  him  that  the  principal 
was  in  default  when  the  bond  was  executed.  A  man  who  becomes 
answerable  for  ajiother  is  entitled  to  suppose  that  the  transaction  is  in 
tie  usual  course  of  business,  and  will  not  subject  him  to  extraordinary 
risks  that  could  not  be  anticipated.  To  accept  a  surety  knowing  that 
there  are  unusual  circumstatices  that  increase  the  risk,  and  of  which  he 
is  ignorant,  is,  therefore,  a  legal  fraud,  and  the  surety  is  not  bound. 
The  bond  of  a  cashier,  drawn  to  cover  past  as  well  as  future  defalca- 
tions, will  accordingly  be  invalid  as  it  regards  a  surety  whose  signature 
is  procured  at  the  instance  of  the  directors,  with  a  knowledge  on  their 
part  that  there  have  been  defalcations  which  are  concealed  from  the 
surety.      The  Franklin  Bank  v.  Cooper,  37  Maine,  542. 

It  is  not  a  sufficient  answer  that  the  surety  did  not  call  upon  or 
malie  inquiries  of  the  representatives  of  the  bank,  because  they  might 
have  called  upon  him  or  disclosed  the  truth  by  letter.  The  Franklin 
Bank  v.  Cooper,  37  Maine,  542.  The  court  relied  on  the  doctrine 
enunciated  by  Lord  Cottonham,  that  a  surety  is  so  far  an  insurer  as  to 
entitle  him  to  require  that  everything  which  is  so  exceptional  or  peculiar 
that  it  could  not  be  anticipated  shall  be  made  known.  This  case  does 
not,  however,  transcend  the  general  principle  that  a  supjjressio  veri  may 
equally  with  an  allegatio  falsi  amount  to  fraud.  In  Etting  v.  The  Bank 
of  the  United  States,  II  Wheaton,  59,  a  similar  question  was  decided 
in  favor  of  the  creditor  by  a  divided  court. 
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It  cannot,  however,  be  a  duty  to  communicate  that  which  is  already 
known.  The  surety  may  reasonably  be  supposed  to  be  acquainted 
with  every  material  fact  that  can  be  ascertained  by  the  exercise  of 
ordinary  care  and  diligence,  and  certainly  ought  not  to  be  ignorant  of 
the  character  and  situation  of  the  principal.  It  is  accordingly  no  de- 
fence to  a  suit  against  the  sureties,  on  the  official  bond  of  the  treasurer 
of  a  corporation,  that  he  was  insolvent  when  re-elected,  and  that  there 
was  a  balance  against  him  from  the  previous  year,  which  was  not  di- 
Yulged  at  the  execution  of  the  bond.  Beyerle  v.  Hain,  11  P.  P. 
Smith,  231. 

"It  must  be  presumed,"  said  Agnevv,  J.,  in  delivering  judgment, 
"that  the  sureties  knew  that  the  treasurer  was  insolvent  when  they 
executed  the  bond,  as  the  contrary  is  not  alleged  or  offered  to  be 
shown.  His  insolvenc}^  might  be  a  good  reason  for  the  plaintiffs'  de- 
manding securit}',  if  the  bj'-laws  of  the  encamiunent  had  not  required 
it,  but  it  cannot  possibly  relieve  the  defendants  from  the  liability 
the}'  incurred  in  becoming  his  sureties.  The  plaintiffs  were  under 
no  legal  or  moral  obligation  to  inform  them  of  the  amount  with 
which  he  stood  charged  on  the  treasurer's  book,  unless  they  were 
asked.  It  was  no  more  their  duty  to  inform  the  defendants  of 
the  amount  in  his  liands  when  the  bond  was  given,  than  it  was  to 
inform  them  of  the  amount  that  would  probably  come  into  his  hands 
during  the  year  for  which  he  was  chosen.  It  is  not  alleged  that  they 
became  the  sureties  of  th.;  treasurer  at  the  instance  or  solicitation  of 
the  plaintiffs,  or  that  the  plaintiffs  knew  that  they  were  to  be  his  sure- 
ties, until  the  bond  was  presented  for  their  approval.  If  the  defendants 
had  offered  to  ^how  that  the  treasurer  was  an  insolvent  defaulter, — that 
he  had  embezzled  the  monej'S  which  he  had  received  the  previous  j-ear 
— and  that  he  did  not  have  the  amount  in  his  hands  which  he  stood 
charged  with  on  the  treasurer's  book  when  the  bond  was  given  ;  and 
that  these  facts  were  not  known  by  them  when  they  became  his  sureties, 
but  were  known  by  the  plaintiffs,  the  offer  might  have  been  relevant, 
and,  if  proved,  have  constituted  a  good  defence  to  the  action.  But  it 
was  no  part  of  the  offer  to  show  that  the  treasurer  had  not  the  funds 
in  his  hands  with  which  he  was  charged  on  the  book,  nor  was  any  fact 
offered  to  be  shown,  from  which  such  an  inference  could  be  fairlj'  drawn. 
If  he  was  actually  insolvent,  it  does  not  follow  that  he  had  been  guilty 
of  embezzlement,  nor  would  evidence  of  insolvency  warrant  the  infer- 
ence that  he  had  appropriated  the  funds  of  the  encampment  to  his 
own  use.  In  the  absence  of  any  evidence  tending  to  show  that  he 
had  used  the  funds  for  an  improper  purpose,  the  presumption  is 
that  they  were  in  his  hand  when  the  bond  was  given." 

A  promise  to  look  solely  to  the  creditor,  or  a  promise  to  proceed 
forthwith  against  him,  is,  when  standing  alone,  a  nudum  pactum  that 
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can  have  no  effect  on  the  obligation  of  the  surety.  And  this  is  equally 
true  of  an  allegation  that  the  debt  has  been  paid  and  that  the  surety 
will  have  no  further  trouble.  When,  however,  the  surety  is  induced  by 
such  an  assurance  to  surrender  the  securities  which  he  has  received 
from  the  principal,  or  to  forego  any  means  of  indemnitjr  or  protection, 
an  estoppel  will  arise  to  the  extent  of  the  resulting  loss.  The  rule  was 
laid  down  in  Baker  v.  Briggs,  8  Pick.  128,  and  again  in  Harris  v. 
Brooks  and  Carpenter  v.  King  (ante,  428),  and  has  been  applied  in 
several  other  instances.  The  Bank  v.  Klingensmith,  7  Watts,  523; 
Hickok  V.  The  Bank,  35  Yermont,  4'76  ;    Wilson  v.  Oreen,  25  Id.  450. 

It  was  said  in  Carpenter  v.  King  (ante),  that  although  the  debt  be 
not  paid,  and  the  allegation  that  it  is,  proceeds  from  error  and  not  from 
an  intention  to  deceive,  it  is  still  a  mistake  for  which  the  creditor  is 
responsible,  and  he  shall  bear  the  loss  rather  than  allow  it  to  fall  on  the 
person  whom  he  has  unintentionally  misled. 

In  Kingsley  v.  Vernon,  4  Sandford,  361,  an  allegation  that  a  bill  of 
exchange  had  been  paid  by  which  the  endorser  was  led  to  suspend  pro- 
ceedings until  the  acceptor  became  insolvent,  was  in  like  manner  held  to 
discharge  the  drawer,  whether  it  was  made  fraudulently  or  in  good  faith. 
It  would  seem,  however,  that  an  honest  expression  of  belief  will  not  work 
an  estoppel  under  these  or  any  other  circumstances,  and  such  is  the 
general  current  of  decision.  Wilson  v.  Oreen,  25  Vermont,  450 ;  see 
2  Smith's  Leading  Cases,  746,  6  Am.  ed 

The  gist  of  such  a  defence  is  the  injury  inflicted  on  the  surety,  and 
he  will  not  be  exonerated  unless  this  is  established  with  sufficient 
clearness.  Hagehoom  v.  Her  rick,  4  Vermont,  131.  When,  however,  the 
surety  delayed  taking  measures  for  his  own  protection,  in  reliance  on 
a  promise  by  the  creditor  to  collect  the  debt  when  due,  which  remained 
unfulfilled  for  more  than  a  year  and  until  the  principal  became  insol- 
vent, the  court  held  that  tliere  was  a  sufficient  presumption  of  injury 
to  preclude  the  creditor.  Hickok  v.  The  Bank ;  Kinsley  v.  Vernon,  4 
Sandford,  361. 

It  has  been  said  that  the  creditor  is  entitled  to  the  benefit  of  the 
securities  held  by  the  surety,  and  this  is  no  doubt  so  far  true  that  the 
latter  cannot  claim  to  be  discharged  on  equitable  grounds  without  sur- 
rendering all  the  assets  which  he  has  received  from  the  principal. 
Aldrich  v.  Martin,  4  Rhode  Island,  520;  Moses  y.  Mur.gatroyd,  1  John- 
son Ch.  119;  Curtis  v.  Tyler,  9  Paige,  432;  Chilton  v.  Bobbins,  4 
Alabama,  223;  Eastman  r.  Foster,  8  Metcalf,  19;  Bibb  v.  Morton,  14 
Smedes  &  Marsliall,  37;  Vail  v.  Foster,  4  Comstock,  312;  Moore  v. 
Payne,  12  Wend.  137  ;  Smith  v.  Steele,  25  Vermont,  427. 

He  who  seeks  equity  must  do  it,  and  the  surety  obviously  cannot 
complain  of  an  injury  done  by  the  creditor,  while  guilty  of  a  similar 
wrong,  by  withholding  means  that  might  be  made  effectual  for  the 
VOL.  n. — 31  ^ 
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paj'ment  of  the  debt.  The  equity  of  the  surety  may,  therefore,  be 
rebutted  by  proof  that  he  is  in  possession  of  sutficient  money  or  assets 
to  meet  the  obligatiQn  on  which  he  is  sued.  Moore  v.  Payne,  12  Wend. 
]3t;   OhiUonv.  Bobbins ;  Smith  y.  Steele. 

It  has,  however,  been  held  that  an  agreement  for  forbearance  will 
discharge  the  surety,  notwithstanding  a  mortgage  or  confession  of 
judgment  to  the  latter  from  the  principal ;  Myers  v.  Wells,  5  Hill,  436 ; 
because  the  creditor  cannot  do  that  indirectly',  which  he  has  promised 
not  to  do  in  his  own  person,  and  the  remedjr  for  the  debt  is  as  much 
delayed  as  if  it  were  not  secured.  It  would  seem,  however,  that  the  credi- 
tor is  entitled,  under  these  ciicumstances,  to  an  assignment  of  the 
judgment,  to  be  enforced  when  the  stipulated  indulgence  has  expired. 


REVOCATION    OF    WILLS. 

LAWSOX,  APPELLANT,  versus  MOREISOX  et  al.,  appellees. 

In  the  High  Coart  of  Errors  and  Appeals  of  Pennsylvania. 

JULY  SESSION,  1792. 

[reported,  2  DALLAS,  286-290.] 

To  make  the  execution  of  a  subsequent  imll,  a  revocation  of  one  of  a 
2wior  date.,  the  second  must  be  shotcn,  or  must  appear  to  be  incon- 
sistent with  the  first.  Where  the  second  will  eamiot  be  f'lmd,  and 
its  contents  are  not  kyiovm.,  proof  of  its  execution  and,  existence  will 
not  raise  a  presumption  of  the  revocation  of  the  first. 

The  cancellation  or  destruction  of  a  revoking  will.,  is,  prima  facie,  a 
revival  of  that  which  it  revokes. 

The  cancellation  of  a  will,  in  the  possession  of  the  testator,  luill  be 
referred  to  his  oiu?i  act  or  direction,  in  the  absence  of  evidence,  that 
it  was  the  result  of  wrong,  or  of  the  act  (f  a  stranger. 

Appeal  from  a  sentence  of  the  Register  of  "Wills,  &c.,  and  two 
justices  of  the  Common  Pleas  for  the  county  of  Cumberland.  The 
case  had  been  argued  in  July,  1789  (before  the  present  organiza- 
tion of  the  judiciary  department  under  the  existing  Constitution), 
and  afterwards,  in  October,  1792,  by  Bradford  and  Ingersoll,  for 
the  appellant,  and  by  Lewis  for  the  appellees. 
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The  facts, on  which  the  appeal  arose, were  as  follow:  A  written 
paper,  purporting  to  be  the  will  of  Janet  Morrison,  dated  on  the 
19th  of  October,  1775,  was  exhibited  for  probate  to  the  Register 
of  Wills,  &c.,  on  the  19th  of  October,  1786.  A  caveat  was  entered 
by  the  appellant  against  admitting  it  to  be  proved,  alleging  that 
the  testatrix  had  made  a  later  will,  which  expressly  revok"d  the 
former  will ;  and  that  the  latter  will  had  not  been  cancelled,  nor 
destroyed,  although  it  could  not  be  found  after  her  death.  The 
will  of  October,  1775,  was,  however,  established  by  the  sentence 
of  the  Register's  Court ;  from  which  sentence  the  present  appeal 
was  brought ;  and  new  evidence  given  in  this  court. 

On  the  record  and  evidence,  it  appeared  that  Janet  Morrison 
had  a  will  written  before  this  of  1775,  by  Oliver  Anderson,  which 
former  will  was  duly  executed.  The  same  scrivener  wi'ote  this 
will.  He  afterwards  wrote  another  will,  in  1777,  and  a  fourth 
will  about  the  latter  end  of  the  year  1779.  The  testatrix  de- 
stroyed the  first  will,  when  the  will  of  1775  was  executed,  and 
also  that  of  1777,  when  she  excuted  the  will  of  1779.  In  the  last 
will,  the  scrivener  (who  was  a  witness)  believes  there  were  words 
revoking  all  former  wills,  and  that  he  had  usually  inserted  such,  a 
clause  in  all  the  wills  he  wrote;  and  John  Ray,  a  subscribing,  wit- 
ness to  the  will  of  1779,  swears,  that,  when  it  was  executed,  the 
testatrix  declaimed  it  to  be  her  last  will,  and  that  she  revoked  all 
former  wills.  The  legatees  were  generally  the  same,  in  the  wills 
of  1775  and  1779;  but  the  legacies  were  larger  in  the  last,  on 
account  of  the  then  depreciated  state  of  the  paper  bills  of  credit 
emitted  by  Congress.  The  will  of  1779  had  been  delivered  to  the 
testatrix  about  ten  days  before  her  death,  by  a  Mrs.  Linn,  whom 
she  had  sent  for  it,  to  Oliver  Anderson,  who  then  had  both  wills 
in  his  custody ;  but  the  will  of  1779  had  not  been  seen  afterwards. 
James  Lawson,  the  appellant,  is  the  eldest  son  of  James  Lawson, 
an  only  brother  of  the  testatrix,  who  had  no  sister ;  but  her 
brother  had  two  other  sons,  named  Thomas  and  Francis,  and  no 
other  descendants.  The  testatrix  had  induced  Ber  nephew,  James, 
to  come  from  Ireland  to  Pennsylvania,  with  liis  family,  some 
years  before  her  death,  and  about  a  week  before  that  event,  re- 
ceived them,  with  their  efl'ects,  into  her  house,  and  a  few  days 
after  she  had  obtained  the  will  of  1779  from  Oliver  Anderson. 
For  some  weeks  before  her  death,  she  expressed  great  kindness 
for  the  appellant,  and  frequently  said,  "  all  her  estate  must  be 
his."    But  when  the  will  of  1779  was  executed,  the  one  of  1775 
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was  not  cancelled ;  because  the  testatrix  was  then  out  of  humor 
with  the  appellant,  and  she  was  afraid  lest  the  will  of  1779  might 
get  into  his  hands,  or  be  lost ;  and,  in  such  case,  she  desired 
Oliver  Anderson  to  produce  the  will  of  1775,  as  he  has  deposed. 

Upon  this  statement  the  question  arose,- — whether  the  will  of 
3779  (whose  contents  did  not  appear,  but  from  the  deposition  of 
Oliver  Anderson)  was  a  revocation  of  the  will  of  1775. 

For  the  appellant,  two  propositions  were  stated,  and  the  corre- 
sponding authorities  cited:  1st.  That  the  will  of  1777,  was  a  re- 
vocation of  the  will  of  1775,  in  act,  as  well  as  intention,  either  of 
which  is  sufficient.  Moore,  177  ;  8  Mod.  260  ;  Dy.  153  ;  Off.  of  Ex. 
20;  Swinb.  15,  525;  Cowp.  90;  God.  Orph.  Leg.  51,  54;  Cro.  I. 
115  ;  1  Roll.  Abr.  614;  2  Eq.  Abr.  771.  2d.  That  the  mere  can- 
celling of  a  latter  will,  much  less  the  mislaying  or  loss  of  a  latter 
will,  is  not  a  revival  of  a  former  will ;  the  cancelling  may  be  done 
with  a  view  to  die  intestate  ;  and  the  mislaying  may  be  accidental ; 
and  the  will  of  1777,  being  in  writing,  can  only,  by  the  act  of 
Assembly,  be  annulled  in  writing.  3  Atk.  799 ;  Doug.  36  ;  Cowp. 
49  ;  1  P.  Wm.  343,  345  ;  4  Burr.  2513  ;  Loft.  465,  470  ;  Pow.  Lev. 
634,  535  ;  1  vol.  Pren.  L.  (Dall.  edit.)  p.  53,  sects.  2,  6. 

For  the  appellee^  the  case  was  considered  in  various  points  of 
view.  1st.  Does  the  law  of  Pennsylvania  permit  the  revocation  of 
a  will  hy  parol,  or  must  it  be  in  writing?  The  act  of  Assembly- 
declares  that  it  shall  be  in  writing.  1  vol.  Dall.  edit.  p.  55,  s.  2, 
6.  In  England,  it  is  true,  a  will  might  have  been  altered  by  parol ; 
but  it  must  have  been  express,  not  intentional,  in  the  present,  and 
not  in  the  future,  tense.  God.  Oi'ph.  Leg.  51,  54  ;  Swinb.  531 ;  Cro. 
I.  115.  The  evidence  here  is  not  positive  ;  it  is  mere  supposition, 
that  the  will  of  1777,  in  express  terms  revoked  all  former  wills. 
2d.'  Is  the  act  of  making  a  subsequent  will  (even  where  its  con- 
tents are  unknown)  sufficient  in  itself,  as  a  revocation  of  a  former 
will?  The  authorities  directly  disaffirm  the  position,  where  the 
subsequent  will  does  not  alter  the  whole  disposition  of  the  estate  ; 
and  if  the  same  solemnities  are  necessary  to  revoke,  which  are  re- 
quired to  make  a  will,  there  is  not,  in  the  present  cases,  proof  by 
two  witnesses  of  the  contents  of  the  will  of  1777.  Besides,  the 
paper  called  a  subsequent  will,  does  not  appear  to  be  more  than  a 
codicil,  as  it  is  not  proved  that  any  executors  were  constituted ; 
and  both  might,  therefore,  stand  together.  There  is  no  proof 
that  the  latter  will  disposed  of  the  personal  estate  diffei'ently,  but 
only  that  it  increased  the  legacies.     Perk.  179 ;  God.  Orph.  Leg. 
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53,  12,  3  ;  Cro.  E.  721 ;  Pow.  Dev.  538  ;  Swinb.  532 ;  Cro.  E.  721 ; 
Cro.  Car.  28,  4 ;  1  Show.  534,  537 ;  Salk.  592 ;  Sho.  P.  C.  149 ; 
Hardr.  375  ;  Cowp.  87,  8  ;  8  Wil.  497 ;  i  Bl.  Rep.  937,  S.  0.  3dly. 
Does  the  destruction  of  the  latter,  revive  the  former  will  ?  The 
intention  of  the  party  is  undoubtedly  material  upon  this  question. 
The  testatrix  sent  for  the  will ;  but  whether  she  cancelled  it,  with 
a  view  to  die  intestate,  or  James  Lawson  destroyed  it,  with  a 
view  to  claim  the  whole  estate  as  heir-at-law,  can  only  be  explained 
by  the  circumstances ;  and  there  is  one  circumstance  which  is 
strong  indeed,  to  show  that  she  never  meant  to  give  him  the 
whole ;  namely,  that  James  Lawson  had  arrived  in  Cumberland 
county  before  the  making  of  the  latest  will,  and  yet  she  therein 
bequeathed  to  other  persons,  legacies  to  a  considerable  amount. 
The  cancelling  of  a  latter  will,  under  circumstances  less  forcible, 
has  been  deemed  the  revival  of  a  former  one.  4  Burr.  2512. 
4thly.  Is  there  any  difference  between  the  revocation  of  a  will  in 
Pennsylvania,  and  in  England,  since  the  statute  of  frauds  and 
perjuries?  The  doctrine  in  the  act  of  Assembly  (1  vol.  Dall.  edit, 
p.  640),  is  the  same  as  the  doctrine  in  the  statute,  29  Car.  2,  c.  3, 
and  the  effect  should  be  equally  uniform. 

-  For  the  appellant,  in  reply.  All  the  cases  cited  by  the  opposite 
counsel,  relate  to  real  estate  in  England,  subsequent  to  the  statute 
of  frauds  and  perjuries.  But  our  position  is,  that  a  subsequent 
will,  or  testament,  does,  of  itself,  revoke  all  prior  wills  oi  ijersonal 
estate.  A  latter  testament,  says  Swinb.  15,  always  infringes  a 
former  one ;  but  a  codicil  is  different ;  and  the  distinction  between 
a  testament  and  will  is  established  in  Cowp.  90.  The  present  will 
was  not  found  (nor  was  any  other  will  found)  in  the  possession  of 
the  testatrix ;  and  the  presumption,  therefore,  is,  that  she  cancelled 
the  will  of  1777,  with  an  intention  to  die  intestate. 

Chew,  President,  delivered  his  opinion,  in  general  terms,  in  af- 
firmance of  the  sentence  of  the  Register's  Court. 

McKean,  Chief  Justice.  There  has  been  no  case  or  precedent 
cited,  which  comes  up  to  this,  in  all  its  parts ;  but  there  are 
several  cases,  which  depend  upon  the  same  principle. 

Before  the  statute  of  29  Car.  2,  ch.  3,  wills  in  England  might 
be  revoked  by  any  express  words,  without  writing ;  and  so  it  was 
in  Pennsylvania,  until  altered  by  positive  law ;  but  in  England 
since  that  statute,  and  in  Pennsylvania,  since  the  act  of  Assembly, 
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of  the  4th  of  Anne,  "  concerning  the  probates  of  written  and  nun- 
cupative wills,  and  for  confirming  devises  of  lands,"  wills  of  larnJs 
must  be  revoked  by  writing,  accompanied  with  solemnities  similar 
to  those  necessary  for  making  the  wills.  Here,  latter  wills  of 
lands,  or  a  writing,  revoking  a  former  will,  must  be  proved  by 
two  or  more  credible  witnesses  ;  and  no  testament,  or  will  in  writing, 
for  personal  estate,  can  be  revoked  by  words,  except  the  snme  be 
committed  to  writing  and  read  to  the  testator,  is  allowed  bj'  him, 
and  proved  by  two  witnesses  at  least.  Besides  these  actual  revo- 
cations, there  are  other  acts  of  the  testator,  which  have  always 
been  considered  as  revocations,  because  contrary  to,  or  inconsistent 
with,  the  will,  and  evidencing  an  alteration  or  intention ;  as  a 
deed  in  fee ;  or  a  lease  for  years  to  the  same  devisee,  to  commence 
after  the  testator's  death ;  a  subsequent  marriage  and  birth  of  a 
child;  cancelling,  obliterating  or  destroying  the  will,  and  such 
like.  These  are  termed,  "  implied,  constructive,  or  legcd  revocations," 
and  still  subsist  as  they  were  before  the  act  of  Assembly,  or  the 
statute  of  frauds.  Cro.  I.  49 ;  Garth.  81.  But  all  presumptive 
revocations  may  be  encountered  by  evidence,  and  rebutted  by 
other  circumstances.     Cowp.  .53  ;  Doug.  37. 

It  has  been  often  determined,  that  a  will,  revoked  by  a  subse- 
quent will,  but  not  cancelled,  was  re-established  by  the  cancella- 
tion of  the  subsequent  will.  1  Show.  537 ;  Show.  P.  C.  146  ;  1 
Will.  845  ;  2  Vern.  741 ;  S.  C,  Free.  Chan.  4.59  ;  S.  C,  4  Burr. 
2512;  Cowp.  86,  92;  Doug.  40;  2  Blackst.  937;  3  Alod.  204; 
Salk.  592 ;  3  Mod. 

There  are,  however,  some  particular  circumstances,  in  this  case, 
besides  the  general  question. 

It  appears,  that  the  appellant  had  lived  in  the  neighborhood  of 
the  testatrix  when  she  made  the  will  of  1779  ;  that  the  legatees  in 
that  will  were  chiefly  the  same  as  in  the  present,  but  some  lega- 
cies were  larger,  on  account  of  the  money  being  then  depreciated, 
and  that  Oliver  Anderson  was  expressly  requested  by  the  testatrix 
to  take  care  of  the  will  of  1775,  lest  the  last  should  get  into  the 
hands  of  the  appellant,  or  be  lost.  On  the  other  hand,  it  does  not 
appear  what  became  of  the  will  of  1779,  after  it  was  sent  and  de- 
livered to  the  testatrix  :  whether  it  was  destroyed  by  her,  or  any 
other  person, — but  it  cannot  be  found.  It  does  not  appear,  wherein 
the  will  of  1779  diiiered  from  the  present  one,  nor  what  alteration 
was  thereby  made  in  particular,  only  that  there  were  partial  altera- 
tions, and  there  were  no  executors  named  in  it. 
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In  this  view  of  the  case,  I  am  of  opinion,  that  the  mere  circum- 
stances of  making  the  will  of  1779,  is  not  virtually  a  revocation  of 
the  former,  the  contents  being  vnknown,  and  it  not  appearing  to 
have  been  in  esse  at  her  death,  but  rather  the  contrary,  and  that 
she  had  cancelled  or  destroyed  it.  'No  other  person  was  interested 
in  its  destruction,  from  anything  I  can  discover,  except  the  appel- 
lant, or  his  brothers,  who  were  not  in  America ;  and  charity  will 
induce  a  presumption,  that  she  herself  destroyed  it.  If  this  is  the 
fact,  the  first  will  is  not  thereby  revoked,  as  neither  could  be 
complete  wills,  until  the  death  of  the  testatrix,  and  her  destroying 
it  had  the  same  effect  as  if  it  had  never  existed,  unless  it  had  been 
clearly  proved,  that  she  did  it  with  the  intention  to  die  intestate. 
Should  a  contrary  opinion  hold,  to  wit,  that  the  first  will  was  re-, 
voked,  at  the  instant  the  second  was  executed,  yet  the  cancelling 
of  the  second  by  the  testatrix  herself  is  a  revival  of  the  first,  if 
undestroyed.     Cowp.  92 ;  liarwood  v.  Groodright. 

Here  is  a  good  subsisting  will  properly  attested:  There  is  no 
way  to  defeat  it,  but  by  proving  it  was  revoked  by  another  will, 
subsisting  at  the  death  of  the  testatrix,  or  that  she  cancelled 
the  latter  will,  so  revoking  all  former  ones,  with  a  mind  to  die 
intestate.  And  as  the  appellant  has  failed  in  such  proof,  I  concur 
with  the  president,  that  the  will  of  1775  must  stand;  and  that  the 
sentence  of  the  Register's  Court  be  afiirmed,  with  double  costs. 

The  Court  concurring,  the  sentence  of  the  Register's  Court  was, 
accordingly,  affirmed,  with  double  costs.* 


A  will,  unlike  most  instruments,  operating  inter  vivos,  does  not  con- 
fer a  present  riglit  of  any  kind.  It  is  not  a  contract,  tlie  union  of 
two  minds  in  a  common  purpose  wliicli  cannot  be  rescinded  without 
the  consent  of  both.  Like  a  deed  before  delivery,  or  a  power  of 
attorney,  it  is  the  expression  of  a  purpose  that  has  not  yet  gone  into 
effect.  It  is,  in  short,  the  will  of  tlie  testator,  a  transcipt  of  his  mind, 
to  fall  if  that  varies,  to  stand  if  it  remains  the  same.  On  general 
principles,  therefore,  aside  from  the  statutes  by  which  the  subject  is 
now  reo-nlated,  a  will  may  be  revoked  by  any  act  or  declaration  indica- 

«  See  Boudinot's  Ex' or  v.  Bradford,  3  Dallas,  366. 
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ling  that  the  disposing  purpose  of  the  testator  has  undergone  a  change. 
The  way  in  which  the  intention  is  expressed,  is  immaterial,  if  it  ap- 
pears with  sufficient  clearness ;  it  need  not  be  expressed  in  terms,  but 
may  be  deduced  inferentially  from  circumstances. 

The  expression  of  a  wish  that  the  will  should  not  stand,  Rolle,  Abridg. 
Devise,  140 ;  Card  v.  Grinman,  5  Conn.  164  ;  an  attempt  to  destroy  it, 
although  not  successful,  Boe  v.  Harris,  8  A.  &  E.  1,  11  ;  Smiley  v.  Gam- 
hie,  2  Head.  164  ;  a  direction  that  it  should  be  destroyed,  which  is  not 
fulfilled;  Walcottv.  Ochterlony,  3  Curteis,  380;  Ford  y.  Ford,  T  Hum- 
phreys, 104  ;  and  even  an  invalid  nuncupative  gift  of  the  land  to 
another;  Eolle,  Abridg.  P.  pi.  7;  are,  where  no  statutory  prohibitive 
intervenes,  enough  to  set  aside  the  most  formally  executed  testa- 
ment. Clark's  Exh's  v.  Ehern,  1  N.  C.  Law  Repository.  So  far 
does  this  doctrine  extend,  that  the  destruction  of  an  antecedent  will 
under  an  erroneous  impression  that  it  was  one  of  later  date,  might, 
when  coupled  with  a  declaration  of  the  testator's  wish  to  destroy  the 
second  and  preserve  the  first,  operate  as  a  revival  of  the  instrument 
which  was  destroyed,  and  a  revocation  of  that  which  was  preserved. 
Smiley  v.  Gamble,  2  Head.  164;  Burns  v.  Burns,  4  S.  &  R.  295. 

It  has  been  said,  that  when  the  statute  law  requires  a  will  to  be  by 
writing  executed  in  due  form,  an  oral  revocation  must  necessarily  be 
inoperative  and  void.  Mace  y.  Mace,  2  Head.  164.  But  this  conclu- 
sion is  not  warranted  by  the  premises,  and  was  expressly  denied  in 
Doe  Y.  Harris,  8  A.  &  E.  1,  11.  The  maxim  that  the  obligation  of  con- 
tracts must  be  dissolved  in  the  same  manner  that  it  was  formed,  is  not 
applicable  to  an  instrument  which  is  a  mere  expression  of  a  design  to 
confer  a  benefit  in  a  contingency  that  has  not  yet  arrived,  and  is  as 
much  under  the  control  of  the  testator  after  it  has  been  duly  published 
and  attested,  as  it  was  before.  A  change  of  purpose  on  his  part,  may 
disapijoint  expectations,  but  can  injure  no  one,  and  there  can  be  no 
right  to  require  that  it  should  be  manifested  in  one  form  rather  than 
another. 

The  effect  of  this  course  of  decision  was  to  leave  the  revocation 
of  wills  open  to  the  whole  range  of  parol  evidence,  with  the  risk  that 
a  purpose  which  the  testator  had  deliberately  expressed  in  veriting, 
might  be  defeated  by  a  false  or  mistaken  interpretation  of  his  language. 
The  sixth  section  of  the  29th  Ch.  2,  commonlj'  known  as  the  statute  of 
fiauds,  accordingly  declared  that,  "no  will  of  lands  should  be  revoked 
save  by  another  will  duly  executed,  or  by  some  writing  signed  in  the 
presence  of  three  witnesses,  or  by  burning,  tearing,  cancelling,  or  obliter- 
ating the  will  by  the  testator  himself,  or  in  his  presence  and  by  his 
directions."  Another  section  of  the  same  statute  provides  in  substance 
that,  "no  will  in  writing  of  goods,  chattels,  or  personal  estate,  shall  be 
repealed  or  changed  by  any  words,  or  by  word  of  mouth  only,  unless  the 
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same  be  committed  to  -writing  and  read  to  tlie  testator,  and  allowed  by 
him,  and  proved  to  have  been  so  done  by  three  witnesses."  Under 
these  provisions  a  will  cannot  be  revoked  bj'  word  of  mouth,  whether 
it  relates  to  land  or  chattels,  but  the  restriction  on  the  acts  by  which 
a  revocation  may  be  affected,  applies  only  to  estates  of  freehold  This 
distinction  was  abrogated  in  England  by  the  1  Yictoria,  C.  26,  and  has 
also  been  done  away  with  throughout  the  greater  part  of  the  United 
States. 

The  subject  is  regulated  bj'  laws  in  man}'  parts  of  this  country, 
which  extend  the  provisions  of  the  statute  of  frauds  by  requii-ing  that  all 
wills,  either  of  real  or  personal  estate,  shall  be  revoked  by  tearing, 
burning,  cancelling  or  obliteration,  or  by  a  writing  executed  in  the  same 
manner  as  the  will.  This  rule  prevails  in  New  York,  Pennsjdvania, 
New  Jersey,  Maryland,  Kentucky,  Mississippi,  and  generall}'  in  the 
New  England  States;  although  in  Pennsylvania,  a  will  of  personalty  may 
be  revoked  by  an  oral  declaration  of  the  testator  during  his  last  illness, 
reduced  to  writing  and  read  over,  and  allowed  by  him  in  the  presence 
of  two  witnesses.  In  Tennessee,  the  common  law  is  still  unchanged, 
and  a  will  may  be  revoked  by  any  act  manifesting  such  design.  Smiley 
V.  Gambia,  2  Head,  164. 

In  enumerating  the  means  by  which  a  will  might  be  revoked,  the 
intention  of  the  Legislature  was  to  exclude  others,  and  not  to  var}- the 
operation  of  those  which  were  designated.  Hence  the  burning,  tearing, 
cancelling  or  obliteration  of  a  will,  depends  for  its  effect  as  it  did 
before  the  statute,  upon  the  natural  inference,  that  such  a  course  would 
not  be  pursued,  if  the  intention  was  that  the  will  should  stand.  Elms 
V.  Elms,  1  Swaby  and  Tristram,  155.  When,  therefore,  a  testamentary 
writing  is  destroyed  or  cancelled,  the  burden  of  proof  devolves  on 
those  who  maintain  the  validity  of  the  instrument,  and  a  revocation 
will  be  presumed,  unless  they  can  show  that  the  testator  acted  with  a 
different  purpose.  Moore  v.  Moore,  1  Phillimore,  3'r5.  The  intention 
is,  however,  everything,  the  manual  act  nothing  except  as  evidence  of 
intention,  and  the  inference  in  favor  of  revocation  may  be  repelled  by 
proof  that  such  was  not  the  design.  "If,"  said  Lord  Mansfield,  in 
Biirtinshaw  v.  Gilbert,  1  Cowper,  49,  "a  man  were  to  throw  the  ink 
upon  his  will,  instead  of  the  sand,  though  it  might  be  a  complete  defac- 
ing of  the  instrument,  it  would  be  no  cancelling  ;  or,  suppose  a  man, 
having  two  wills  of  different  dates  by  him,  should  direct  the  former  to 
be  cancelled,  and  through  mistake  the  person  should  cancel  the  latter, 
such  an  act  would  be  no  revocation  of  the  last  will ;  or,  suppose  a  man, 
having  a  will,  consisting  of  two  parts,  throws  one  unintentionally  into 
the  fire,  where  it  is  burnt,  it  would  be  no  revocation  of  the  devises 
contained  in  such  part.  It  is  the  intention,  therefore,  that  must  govern 
in  such  cases." 
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It  is  well  established,  in  accordance  with  this  principle,  that  what 
was  said  and  done  at  the  time  may  be  received  as  evidence  of  the  intent 
and  meaning  of  the  testator,  and  that  if  it  appears  from  this  or  any 
other  admissible  means  of  proof,  that  the  instrument  was  cancelled 
through  mistake  or  accident,  or  without  a  formed  and  accomplished 
design,  there  will  be  no  revocation.  Uhns  v.  Elms,  1  Swaby  &  Tris- 
tram, ]55  ;  Doe  v,  Perkes,  5  B.  &  Aid.  498.  In  Doe  v.  Perkes,  the 
testator  tore  the  will  through,  in  a  sudden  fit  of  passion,  but  was 
induced  to  desist  by  the  representations  of  the  bystanders,  and  the 
submission  of  the  person  who  had  given  the  offence.  He  then  fitted 
the  pieces  together,  and  having  found  tliat  no  material  word  had  been 
obliterated,  said  that  it  was  well  that  it  was  no  worse.  Under  these 
circumstances,  it  was  left  to  the  jury  to  determine,  whether  the  act  of 
cancellation  was  complete.  They  found  that  is  was  not,  and  that  the 
testator  intended,  before  he  was  stopped,  to  do  more  to  carry  his  pur- 
pose into  effect.  The  verdict  was  sustained,  on  a  motion  for  a  new 
trial.     A  similar  decision  was  made  in  Ulms  v.  Elms. 

In  like  manner,  where  various  alterations  and  erasures  were  made  in 
an  existing  will,  as  a  guide  for  the  attornej^  who  had  been  employed  to 
draft  a  new  one,  which  the  testator  was  prevented  from  executing  by 
death,  the  court  held  that  there  was  no  revocation,  even  of  the  clauses 
which  were  struck  out,  because  the  change  was  made  as  a  means  to  an 
unaccomplished  end.  Cleans  v.  Moore,  Harper,  314,  3  McCord,  282. 
So  where  a  testator,  having  two  wills  of  different  dates  in  his  hand, 
threw  one  of  them  into  the  fire,  his  acts  and  declarations  were  received 
to  show  that  his  intention  was  to  burn  the  other,  and  that  the  first  was 
not  revoked.  Burns  v.  Burns,-  i  S.  &  R.  295  ;  Smiley  v.  Gamble,  2 
Head,  164. 

But  although  the  language  accompanying  an  act  may  be  received  as 
part  of  the  res  gestee  to  show  the  intention  with  which  the  act  was  done  ; 
Flintham  v.  Bradford,  10  Barr,  82;  Doe  v.  Palmer,  16  Q.  B.  141  ;  sub- 
sequent declarations  do  not  fall  within  this  rule,  and  are  excluded  by 
the  provisions  of  the  statute  of  frauds.  They  vaa.y  be  evidence  of  the 
mental  condition  of  the  testator,  that  he  had,  or  had  not  a  sound  dis- 
posing mind,  but  they  should  not  be  allowed  to  weigh  in  the  determi- 
nation of  the  main  issue  whether  he  designed  to  revoke  the  will.  Doe 
V.  Palmer  ;  Flintham,  v.  Bradford ;  Boves  v.  Meed,  5  Bing.  435 ;  Mars- 
ton  V.  Boive,  8  A.  &  E.  14;  Waterman  v.  Whitney,  1  Kernan,  57; 
Dean  v.  Brown,  4  Cowen,  488;  Jackson  v.  Belts,  6  Id.  311,  6  Wend. 
113;  Glingan  v.  Micheltree,  1  Casey,  8;  Moritz  v.  Brough,  16  S.  & 
R.  403;  Boylan  v.  Meeker,  4  Dutcher,  214;  Gomstock  v.  Badhjne,  8 
Conn.  254. 

It  has,  notwithstanding,  been  held,  that  when  a  will  is  missing  at 
the  death  of  the  testator,  or  is  found  in  a  mutilated  condition,  his  decla- 
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rations  will  be  admissible  to  strengthen  or  rebut  the  inference  that  it 
was  cancelled  or  destroyed  by  him  ;  Lawyer  \.  Smith,  8  Michigan,  411  ; 
Durante.  Atkinson,  2  Richardson,  183;  and  the  opinion  delivered  in 
the  Court  of  Appeals  by  Chan.  Walworth,  in  Jackson  v.  Betts,  tends  in 
the  same  direction.  The  question,  under  these  circumstances,  is  one  of 
custod}';  whether  the  testator  kept  the  paper  by  him  as  dontaining  his 
last  wishes  with  regard  to  the  disposition  of  his  estate.  If  he  did,  the 
presumption  that  it  was  destroyed  by  him  is  repelled,  and  it  becomes 
necessary  to  ascribe  the  disappearance  or  mutilation  of  the  instru- 
ment to  other  causes. 

There  are  three  principal  ways  in  which  a  revocation  may  be  effected 
under  the  provision  of  the  statute  of  frauds  ;  1st ;  by  burning  ;  2d  ;  by 
tearing,  cancelling,  or  obliteration,  and  3d:  by  a  writing  executed  as 
the  statute  requires.  Burning  is  an  act  so  unequivocal  in  its  character, 
as  to  carry  with  it  a  presumption  of  revocation,  which  can  only  be  re- 
pelled by  showing  that  the  intention  was  to  destroy  some  other  instru- 
ment, and  not  that  actually  consumed.  A  writing  which  is  burnt, 
ceases  to  exist  for  every  purpose,  and,  therefore,  cannot  operate  as  a 
will.  It  is  not  necessary  that  the  whole  instrument  should  be  consumed, 
if  the  Are  destroy  any  material  part,  the  revocation  will  be  total  if  such 
was  the  design.  In  Doe  v.  Thomas,  2  W.  Rl.  1043,  the  testator  made  a 
rent  in  the  will  without  tearing  it  asunder,  and  threw  it  into  the  fire. 
After  remaining  there  long  enough  to  be  scorched,  it  was  taken  out  and 
preserved  by  an  attendant  without  his  knowledge.  This  was  held  to  be 
a  sufficient  tearing  and  burning  to  satisfy  the  requisitions  of  the  statute. 
The  court  said  it  was  not  necessarj'  that  the  instrument  should  be 
totally  destroyed,  consumed,  burned,  or  torn  to  pieces.  Throwing  it 
in  the  Ere  with  an  intent  to  burn,  though  it  was  only  very  slightly 
singed  and  fell  off,  might  be  sufficient.  It  is  well  settled,  in  accord- 
ance with  this  decision,  that  if  the  testator  does  enough  to  show  that 
he  intends  that  what  he  does,  shall,  without  more,  countermand  the 
will,  it  will  be  a  revocation.  Warner  v.  Wat-ner,  37  Vermont,  356  ; 
Evans'  Appeal,  8  P.  F.  Smith,  233;  Elms  v.  Elms,  1  Swabey  & 
Tristram,  155. 

On  tlie  other  hand  it  is  equally  clear  under  the  authorities,  that  the 
plainest  intent  to  revoke  the  will  will  be  ineffectual  if  not  mani- 
fested in  the  way  the  law  requires.  There  must  either  be  an  act 
operating  physically  on  the  instrument  and  rendering  it  other  than  it 
was  in  the  first  instance,  or  a  writing  duly  signed  and  published.  A 
direction  that  the  will  shall  be  destroyed,  which  is  not  fulfilled  from 
any  cause  however  fraudulent,  will  not  be  a  revocation  ;  Andrew>t  v. 
Motley,  12  C.  13.,  N.  S.  513,  524,  534;  and  so  if  the  testator  attempts 
to  destroy  the  instrument  himself  and  is  prevented  by  violence  or  fraud. 
Rankle  v.  Gates,  11   Ind.  95  ;    Kent  v.  Mehaffey,  10  Ohio,  N.  S.  204  j 
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Clingman  v.  Micheltree,  1  CaseJ^  25.  In  Doe  v.  Harris,  6  A.  &  E. 
209,  8  Id.  1,  a  will  which  had  been  thrown  into  the  grate  by  the  testa- 
tor was  removed  by  his  housekeeper  without  his  consent.  The  en- 
velope was  slightly  singed,  but  the  fire  had  not  reached  the  body  of  the 
instrument.  The  testator  manifested  his  displeasure,  and  after  de- 
manding the  will  in  vain,  exacted  a  promise  that  it  should  be  destroyed, 
which  was  not  kept.  The  court  held  that  the  evidence  did  not  establish 
a  revocation.  An  intention  to  burn  was  not  enough,  however  clearly 
manifested.  It  was  not  necessary  to  say  how  much  of  the  will  must 
be  consumed,  but  there  must  be  such  an  injury  as  destroyed  the  en- 
tirety of  the  will,  so  that  it  could  be  said  that  the  instrument  no  longer 
existed  in  the  same  condition.  The  decision  was  founded  wholly  on 
the  statute  which,  in  enumerating  certain  modes  of  revocation  to  the 
exclusion  of  all  others,  however  clearly  thej'  may  show  the  testator's 
purpose,  speaks  only  of  devises  of  land.  Accordingly,  in  an  ejectment 
brought  on  a  devise  of  copyholds  in  the  same  will,  tlie  court  gave 
judgment  for  the  heir,  on  the  ground  that  tlie  intention  to  revoke  was 
as  plain  as  if  the  means  had  been  carried  into  effect.  Doe  v.  Harris, 
8  A.  &  E.  1.  This  distinction  has  no  place  under  the  legislation  now 
prevailing  in  England  and  the  United  States,  which  brings  all  testamen- 
tary writings  to  a  level,  and  requires  the  same  form  to  be  observed 
whether  the)'  pass  land  or  chattels. 

Tearing,  cancelling  and  obliterating,  are  words  of  similar  import, 
although  the  signification  of  cancelling  would  seem  large  enough  to  in- 
clude the  others.  Evans'  Appeal,  8  P.  F.  Smith,  238.  A  will  which 
is  torn  or  erased  is  cancelled,  although  it  may  be  cancelled  without 
tearing  or  erasure.  Any  mutilation  which  manifests  a  formed  design  to 
annul  the  instrument  will  be  a  cancellation.  Wanier  v.  Warner,  37 
Termont,  3,5'^  ;  Evans'  Appeal,  8  P.  F.  Smith,  238.  In  Moore  v.  De  la 
Torre,  1  Phillmore,  315,  this  result  was  held  to  follovv  from  drawing  a 
knife  down  the  side  of  the  will  and  through  the  attestation  so  as  to 
sever  the  bodj'  of  the  instrument  from  the  margin,  although  the  signa- 
ture was  not  cut  out  or  the  writing  marred.  In  like  manner  a  line 
drawn  with  a  pen  through  the  body  of  a  will  and  the  name  of  the  tes- 
tator is  prima  facie,  and  in  tlie  absence  of  proof  to  the  contrary,  a  can- 
cellation. The  Church  v.  Robarts,  2  Barr.  110;  see  Stephens  v.  Tas. 
sell,  2  Curteiss,  458.  To  use  the  language  of  the  court,  in  Elms  v. 
Elms,  1  Swabey  &  Tristram,  156,  the  question  is  whether  the  testator 
intended  that  what  he  did  should  without  more  countermand  the  will. 
If  such  was  his  design,  a  partial  erasure  or  mutilation  may  be  as  effec- 
tual as  if  the  instrument  were  destroyed  or  torn  to  fragments.  Warner 
V.  Warner,  37  Vermont,  356;  Evans'  Appeal,  8  P.  F.  Smith,  239. 

'\^'hen  the  whole  instrument  is  defaced,  or  the  part  struck  out  is  so  ma- 
terial that  the  rest  cannot  stand,  the  revocation  will  be  total.    But  this 
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inference  will  not  be  canied  further  than  the  evidence  requires.  Erasing 
a  particular  clause  will  not  revoke  another  which  remains  intact.  Clark 
V.  Scrippn,  22  Eng.  L.  &  Eq.  627  ;  Christmas  v.  Whingates,  3  Swabey  & 
Tristram,  81  ;  Wells  v.  Wells,  4  Monroe,  152.  The  cancellation  of  a  will 
does  not  necessarily  revoke  the  codicils,  and  the  codicils  may  obviously 
be  cancelled  without  invalidating  the  will. 

It  is  accordingl3r  well  settled  that  if  the  cancellation  or  obliteration 
of  one  part  of  a  will  can  efi'ect  another  which  is  in  nowise  dependent 
on  the  first,  still  this  result  will  not  follow  as  a  necessary  consequence, 
nor  unless  it  appears  that  such  was  the  design.  The  name  of  one  of 
several  joint  executors  or  devisees  .may,  therefore,  be  struck  out  with- 
out rendering  the  gift  or  appointment  invalid,  as  it  regards  the  rest. 
Sutton  V.  Sutton,  2  Cowper,  812  ;  Short  v.  Smith,  4  East,  419. 

In  Bates  v.  Holman,  3  Hen.  &  Mun,  302,  obliterating  the  name  of  the 
testator  at  the  foot  of  the  will  was  held  not  to  revoke  a  postscript  on 
the  same  sheet  which  was  also  signed,  although  both  had  been  written 
at  the  same  time  and  constituted  one  instrument ;  and  (which  may 
seem  a  stronger  instance)  in  Brown's  Will,  1  B.  Monroe,  56,  a 
clause  emancipating  the  slaves  of  the  testator,  was  not  revoked  bj-  the 
excision  of  the  rest  of  the  will,  including  the  signature.  It  appeared 
from  the  declaration  of  the  testator  that  he  meant  the  clause  to  stand, 
and  his  signature  to  a  memorandum  endorsed  on  the  instrument,  that 
"the  within  was  his  will,"  was  said  to  be  sufficient  authentication 
of  the  contents.  When,  however,  a  part  governs  or  is  essential  to  the 
operation  of  the  whole,  it  cannot  be  cut  off  or  erased  without  rendering 
the  whole  inoperative. 

Cutting  off  or  erasing  the  signature  of  a  testator  is  accordingly  a 
revocation  prima  facie,  and  unless  the  contrary  intent  appears.  Smock 
V.  Smock,  3  Stockton,  Eq.  156  ;  27)6  Church  y.  Roharts,  2  Barr,  110.  And 
in  Avery  v.  Pixley,  4  Mass.  460,  a  devise  was  held  to  be  revoked  by 
the  act  of  the  testator  in  tearing  off  the  seal.  The  court  said  that 
although  the  seal  was  not  essential  and  might  have  been  omitted,  still 
the  motive  for  affixing  it  was  to  give  force  and  solemnity  to  the  instru- 
ment, and  the  removal  of  it  indicated  that  the  mind  of  the  testator 
had  undergone  a  change.  The  same  point  was  decided  in  Dauies  v.  Davies, 
1  Lee's  Ecclesiastical  R.  444  ;  and  Lambell  v.  Lambell,  3  Haggard,  568  ; 
and  in  Price  v.  Powell,  3  Exchequer,  341,  Martin,  B.,  observed,  that 
a  man  who  puts  a  seal  to  his  will  means  to  authenticate  it  in  the  most 
solemn  way,  and  taking  off  the  seal  is  verj'  strong  evidence  of  his 
wish,  that  what  he  has  done  shall  not  stand.  Acts  are  symbols 
which  express  intention  as  truly  and  sometimes  more  forcibly  than 
language.  A  revocation  might  consequently  arise  at  common  law 
from  what  the  testator  did  as  readily  as  from  what  he  wrote  or  said  ; 
Boe  v.  Harris,  8  A.  &  E.  1,  11 ;  and  the  only  change  made  in  this  re- 
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spect  by  the  statute  is  to  limit  tbe  means   tlirougli  wLiicli  such  an 
intention  may  be  manifested. 

Any  act,  however  slight,  that  can  fairly  be  construed  as  a  tearing, 
burning,  cancelling,  or  obliteration,  will  consequently  revoke  the  will,  if 
such,  on  a  review  of  all  the  circumstances,  was  manifestly'  the  design. 
Bibb  V.  Thomas,  2  W.  Blackstone,  1043  ;  Warner  v.  Warner,  37  Vermont, 
356,  366.  If  the  intention  is  clearly  manifested  and  in  the  way  which  the 
law  requires,  it  will  not  matter  that  the  testator  does  not  full}'  succeed 
in  accomplishing  his  design.  An  attempt  to  destroy  may  be  as  signifi- 
cant as  if  it  was  successful.  Doe  v.  Harris,  8  A.  &  E.  1,  11.  If  a 
man  were  to  throw  his  will  into  the  sea,  animo  revocandi,  the  instru- 
ment would  be  revoked  at  common  law,  whether  it  went  to  the  bottom 
or  was  washed  ashore.  The  principle  has  not  been  changed  by  the 
statute,  and  applies  when  a  will  which  has  been  thrown  into  the  fire  is 
removed  without  the  knowledge  of  the  testator  before  it  is  consumed. 
Bibb  V.  Thomas,  2  W.  Blackstone,  1043  ;  White  v.  Gasten,  1  Jones, 
N.  C.  197.  If  under  these  circumstances  the  instrument  is  so  far 
injured  that  it  can  fairly  be  said  to  be  burnt,  the  revocation  will  not 
be  the  less  total  because  the  injury  is  partial.  Bibb  v.  Thomas, 
The  statute  has,  however,  worked  an  important  change  not  onlj'  in 
restricting  the  acts  through  which  a  will  may  be  revoked,  but  by  ren- 
dering it  essential  that  they  should  at  least,  to  some  extent,  be  per- 
formed. An  attempt  to  burn  a  will  might  formerly  have  been  a  good 
revocation,  but  as  the  law  now  stands,  the  fire  must  consume,  or  at 
tlie  very  least,  singe  or  injure  some  material  portion  of  the  instru- 
ment. Accordingly  in  Boe  v.  Harris,  6  A.  &  E.,  209,  8  Id.  1,  11,  where 
the  testator  was  prevented  from  destroj'ing  the  will  by  fraud  and 
violence,  the  court  held  that  so  much  only  of  the  devise  was  revoked 
as  related  to  his  estates  of  copyhold,  and  was  not  within  the  statute 
(ante,  492). 

In  like  manner,  a  positive  direction  to  destroy  a  will,  will  not  be  a  re- 
vocation under  the  statute  unless  it  is  obeyed,  and  the  rule  applies 
even  when  the  design  of  the  testator  is  frustrated  by  fraud.  In  Boyd 
v.  Cook,  3  Leigh,  32,  where  a  gross  imposition  was  practiced  on  a 
blind  man,  by  leading  him  to  believe  that  his  directions  to  destroy  the 
will  had  been  executed,  the  court  were  of  opinion,  that  a  will  could  only 
be  revoked  in  the  way  provided  for  bj'  statute.  If  that  was  not  pur- 
sued, the  court  could  not  enter  into  a  consideration  of  the  cause.  A 
similar  decision  was  made  in  Hise  v.  Fincher,  10  Iredell,  137,  on  the 
authority  of  Doe  v.  Harris,  and  the  law  has  been  held  the  same  way  in 
several  other  instances;  Smith  v.  Fenner,  1  Gallison,  171  ;  Olingman  v. 
Micheltree,  7  Casey,  25 ;  Kent  v.  Mehafy,  10  Ohio,  N.  S.  204  ;  Malone 
V.  Hobbs,  1  Robinson,  346;  White  v.  Gasten,  1  Jones,  N.  C.  197  ;  which 
establish  that  the  want  of  the  evidence  required  by  the  statute,  cannot  be 
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supplied  by  proof  that  the  testator  intended  to  revoke  the  will,  and  was 
prevented  from  executing  his  design  by  fraud,  undue  influence  or  vio- 
lence.    Bunkle  v.  Gates,  11  Indiana,  95. 

That  such  a  deception  should  be  practiced  with  success,  is  obviously 
repugnant  to  natural  justice,  and  the  principle,  of  jurisprudence  which 
requires  tliat  every  injury  should  have  an  appropriate  remedy.  It  is 
well  settled,  that  equity  will  set  aside  a  conveyance  or  devise  procured 
by  fraud,  and  return  the  property  to  the  rightful  channel.  Huguenin 
V.  Baseley,  14  Vesej',  273.  It  will  make  no  difference  in  the  applica- 
tion of  this  doctrine,  tliat  some  of  the  parties  who  claim  under  the 
instrument  are  free  from  blame,  because  a  man  cannot  profit  by  a  fraud 
witliout  becoming  a  wrong  doer.  Erwin  v.  Keene,  3  Wharton,  347. 
And  the  case  would  seem  to  be  substantially  the  same  when  a  will  is 
fraudulently  kept  alive  contrary  to  the  design  of  the  testator.  Jewett 
v.  Brock,  32  Vermont,  62;  2  Roberts  on  Wills,  31.  While  dicta  may 
be  found  which  sustain  tliis  view,  it  has  not  been  brought  to  the  test  of 
decision,  and  in  Kent  v.  Mehaffy,  10  Ohio,  N.  S.  204,  the  court  held,  that 
equity  was  as  powerless  under  these  circumstances  as  the  law,  and 
could  not  give  relief  by  enjoining  the  guilty  party,  or  deducing  a  trust 
from  tlie  fraud.  If  the  fraud  of  the  devisee  in  preventing  a  revocation 
of  the  will  made  him  a  trustee  for  the  heir,  an  heir  who  fraudulently 
prevented  the  execution  of  a  will,  would  in  like  manner  be  a  trustee  for 
the  intended  devisee.  If  it  is  true,  as  these  authorities  indicate,  that 
such  wrongs  cannot  be  weighed  in  the  scales  of  justice  with  sufficient 
accuracy  for  redress  ;  this  result  is  one  which  cannot  be  entertained 
without  regret. 

The  result  of  the  cases  taken  as  a  whole,  is  :  1st,  that  a  man  cannot 
revoke  his  will  by  manifesting  his  intention  in  the  clearest  way, 
unless  he  pursues  one  of  the  various  modes  pointed  out  in  the  statute, 
and  next,  that  the  cancellation  or  destruction,  need  not  be  complete  if 
the  intention  to  revoke  is  plain,  and  the  testator  accomplishes  all  that 
he  designed  to  do  for  that  purpose.  Andrew  v.  Motley,  12  0.  B.,  N.  S. 
514,  523,  525. 

We  have  seen  that  an  act  begun  but  not  completed,  may  be  a 
revocation  if  the  revoking  purpose  remains  unaltered,  and  the  testator 
is  prevented  from  carrying  out  his  design  by  circumstances  which  he 
cannot  control  (ante,  491).  And  it  is  well,  equally  well,  settled  that  if 
the  testator  changes  his  mind  before  the  revocation  is  accomplished, 
what  he  has  already  done  will  go  for  nothing.  Elmes  v.  Elmes,  1 
Swabey  &  Tristram,  155  (ante,  490). 

The  acts  enumerated  in  the  statute  are  symbolical,  and  only  weigh 
as  evidence  of  intention.  When  a  man  who  has  thrown  his  will  into  the 
flre,  takes  it  out  again  before  it  is  seriously  injured,  the  inference  in 
favor  of  revocation  is  obviouslj'  at  an  end,  and  the  same  result  will 
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follow  wherever  the  evidence  as  a  whole  shows  an  uiiaccomplished  pur- 
pose. Accordingly,  where  tlie  testator  began  to  tear  off  the  seals  of 
his  will,  for  the  purpose  of  cancelling  it,  but  stopped  short  while  there 
was  one  remaining,  on  learning  that  the  draft  of  instructions  to  his 
solicitor  which  he  had  just  signed,  would  not  be  effectual  as  a  devise, 
in  case  of  his  death  before  it  was  finallj'  executed,  it  was  held  not  to 
be  a  revocation  ;  Hyde  v.  Hyde,  1  Equity  Cases,  Abr.  409.  A  simi- 
lar decision  was  made  in  Doe  v.  Perkes,  5  B.  &  Aid,  489,  where  the 
testator  tore  his  will  into  four  pieces,  and  was  proceeding  to  tear  it 
still  further  with  the  design  of  destroying  it,  when  he  was  induced  to 
desist  bj'  the  entreaties  of  those  around  him,  and  immediatel3'  after- 
wards put  the  pieces  together,  with  an  expression  of  satisfaction,  at 
not  having  accomplished  his  design. 

The  same  principle  was  applied  in  Breathett  v.  Whittaker's  Exr^s, 
8  B.  Monroe,  530;  while  in  Giles  v.  Giles,  1  Cameron  &  Norwood,  274, 
the  presumption  that  would  have  arisen  from  the  direction  given  by 
the  testator  to  destroy  the  will,  was  said  to  be  rebutted  by  his  failing 
to  destroy  the  instrument  himself,  when  it  was  placed  in  his  hands 
for  the  purpose. 

When  a  testator  who  has  two  copies  of  the  will  in  his  possession, 
destroys  one  of  them  and  leaves  the  other  intact,  a  question  arises 
■which  it  is  not  alwaj's  easy  to  solve.  The  inference,  in  such  cases, 
would  seem  to  be  in  favor  of  revocation  ;  Burtenshaw  v.  Gilbert,  1 
Cooper,  49 ;  Roberts  v.  Round,  3  Haggard,  548,  Pemberton  v.  Pember- 
ton,  13  Vesey,  210,  although  it  may  be  overcome  bj^  showing  that  he 
kept  the  uncancelled  duplicate  with  other  papers  of  importance,  and 
spoke  of  it  as  still  in  force  and  operative.  On  the  other  hand,  when 
the  copy  which  is  destroyed,  is  the  only  one  within  the  reach  of,  or 
subject  to  the  immediate  control  of  the  testator,  the  inference  that 
he  meant  to  revoke  both,  will  be  strong  if  not  irresistible.  Richards 
V.  Muniford,  2  Phillimore,  23;   Colvin  v.  Frazier,  2  Haggard,  351. 

It  need  hardly  be  said,  that  the  existence  of  a  sound  and  disposing 
mind  and  memory,  is  as  essential  to  the  revocation  of  a  will  hy  a  tes- 
tator, as  to  its  original  execution.  A  revocation,  therefore,  by  a  man 
who  is  non  compos  mentis,  is  inoperative  ;  Ford  v.  Ford,  7  Humphrej's, 
92;  Alison  v.  Alison,  1  Dana,  94;  Idley  v.  Bowen,  11  Wendell,  227; 
and  the  result  will  be  the  same  where  the  execution  of  the  revoking 
act  or  instrument  was  induced  by  duress  or  fraud.  O'Neal  v.  Farr, 
1  Richardson,  80  ;  Lauyhton  v.  Atkins,  1  Pick,  535.  Under  these  cir- 
cumstances, moreover,  or  when  the  destruction  of  the  instrument  is 
frauduleut  or  wrongful,  the  testimony  of  persons  who  are  acquainted 
with  the  contents,  may  be  received  to  establish  the  will.  Clark  v. 
Wright,  3  Pick.  67  ;  Idley  v.  Bowen. 

There  has  been  much  discussion  as  to  the  signification  of  the  words 
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"burning,  cancelling,  tearing,  or  obliterating,''  employed  in  the  statute 
of  frauds,  and  wliicti  have  been  reproduced  in  the  legislation  of  the 
United  States.  In  Moorev.  Moore,  1  Phillimore,  375,  it  was  contended 
by  the  counsel  retained  on  behalf  of  the  legatee,  that  cancellation 
implied  such  a  cutting  or  marking  of  the  instrument  as  would  wholly 
sever  the  connection  of  its  parts,  or  extend  across  its  whole  surface ; 
and  it  was  insisted  that  drawing  a  knife  down  the  side  of  the  writing, 
so  as  to  divide  it  from  the  margin,  was  not  a  cancellation  within  the 
meaning  attached  to  the  word  in  the  statute,  although  the  cut  was  pro- 
longed across  the  attestation  and  through  the  signature  of  the  testator. 
The  court,  however,  held  that  any  cutting  or  marking,  indicating  an 
intent  to  destroy  the  integrity  of  the  instrument,  was  a  cancellation 
if  not  satisfactorily  explained. 

An  obliteration  or  erasure  is  a  revocation  at  common  law  and  undei* 
the  statute,  of  so  much  of  the  will  as  is  struck  out,  and  of  all  that  nec- 
essarily depends  on  the  part  defaced.  But  it  has  been  said  that  inter- 
lineations are  mere  declarations  of  a  change  of  purpose,  which  although 
reduced  to  writing,  cannot  operate  as  a  revocation  under  the  statute, 
unless  signed  and  attested  as  required. 

In  Lewis  v.  Lewis,  2  W.  &  S.  4.'i5,  it  was  accordingly  held  that  even 
if  the  word  "obsolete,"  written  on  the  margin,  was  intended  to  apply 
to  the  whole  will,  it  would  not  be  a  revocation.  It  would,  however, 
seem  that  if  the  word  "obsolete"  or  "revoked"  were  inscribed  across 
the  will,  it  would  operate  as  a  cancellation,  even  if  ineffectual  as  a 
revocation  in  writing.  Anj'  other  conclusion  would  involve  the  incon- 
sistency of  supposing,  that  giving  form  and  sense  to  the  lines  drawn 
across  the  face  of  the  paper,  can  deprive  them  of  the  effect  which  they 
would  have  if  rude  and  unmeaning.  The  difference  is  obvious  between 
a  declaration  written  and  appearing  on  the  will  and  in  a  separate  in- 
strument, and  while  the  latter  cannot  be  valid  unless  signed  by  the 
testator,  the  former  may,  when  such  is  plainly  the  design,  take  effect 
as  a  cancellation.  Evans^  Appeal,  8  P.  P.  Smith,  238 ;  Warner  v. 
Warner,  St  Vermont,  356. 

In  Warner  v.  Warner,  the  testator  erased  several  words  from  the 
attestation  clause  of  his  will,  but  without  effacing  the  signature,  and 
then  wrote  below,  "  this  will  is  hereby  cancelled  and  annulled."  It  was 
contended  that  as  this  declaration  was  not  signed,  it  could  not  be  an 
express  revocation,  and  that  there  was  no  cancellation  within  the 
meaning  of  the  statute  of  frauds.  Barret,  J.,  in  delivering  judgment, 
said  that  the  word  "  cancellation"  originally  signified  the  act  of  draw- 
ing lines  across  the  writing  which  it  was  intended  to  invalidate.  When 
the  whole  instrument  was,  by  these  or  any  equivalent  means,  defaced  ; 
when  it  was  torn  to  fragments  or  entirely'  destroj'ed  by  fire,  there 
could  be  no  doubt  of  the  sufficiency  of  the  evidence  of  revocation.  It 
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'nas  not  necessary,  however,  that  the  act  should  go  so  far.  It  was 
enough,  agreeably  to  the  rule  laid  down  by  Mr.  .J.  Coleridge,  in  Heed 
V.  Earriis,  6  A.  &  E.  209,  "if  there  was  such  an  injury  with  intent  to 
revoke  as  to  destroy  the  entirety  of  the  will,  because  it  might  then  be 
said  that  the  instrument  no  longer  existed  as  it  was."  Applying  this 
principle  to  cancellation,  there  must  be  such  a  marking  with  intent  to 
revoke,  that  it  miglit  be  said  the  instrnment  no  longer  existed  as  it  was. 
If  tlie  testator,  iu  the  case  before  the  court,  had  drawn  a  line  from  the 
top  to  the  bottom  of  the  writing,  animo  rernrandi,  it  would  clearly 
have  been  a  revocation.  T\'as  his  intention  less  clear,  or  should 'it  be 
less  effectual,  where,  after  erasing  certain  material  words,  he  wrote 
below  tliat  the  will  was  cancelled?  It  was  true  that  in  Lewin  v.  Lewis 
the  word  "obsolete''  was  held  not  to  revoke  the  will  as  a  whole,  or  the 
clause  opposite  to  which  it  was  written  in  the  margin.  But  that  case 
was  distinguished  from  the  one  in  hand,  in  that  he  acted  with  a  view 
to  making  a  now  will,  which  he  did  not  live  to  execute. 

In  jErcfita'  Appeal,  8  P.  F.  Smitli,  238,  it  was  held,  in  like  manner, 
that  any  act  destroying  the  integritj''  of  the  will  as  a  de\'ising  instru- 
ment might  be  a  valid  revocation.  Price  v.  Pourl,  3  Hurlstone  & 
N,  349.  When  the  burning,  tearing,  or  erasing  was  merely  partial, 
it  might  be  necessary  to  inquire  whetlier  the  testator  did  not  stop 
short  in  consequence  of  a  change  of  purpose,  but  the  question  was 
one  of  intention,  and  if  it  appeared  tliat  he  acted  animo  revocandi,  and 
would  have  gone  further,  but  for  the  belief  that  he  had  done  enough  to 
accomplish  his  purpose,  much  less  than  the  entire  destruction  or  ob- 
literation of  the  will  would  satisfy'  tlie  requisitions  of  the  statute.  In 
Jlibb  V.  Thomas,  2  W.  Bl.  1043,  Lord  Ch.  J.  De  Grey  said,  that  the 
statute  had  specified  four  several  modes  in  which  a  will  might  be 
revoked,  and  if  these  or  any  of  them  were  performed  in  the  slightest 
manner,  this,  joined  witli  a  declared  intent,  wonld  be  a  good  revocation. 
In  the  case  before  the  court,  a  line  had  been  drawn  through  the  signa- 
ture of  the  testator,  the  word  "  cancelled  "  appeared  below  on  the  same 
sheet,  and  there  were  four  considerable  rents,  indicating  thattlic  instru- 
jnent  had  been  folded  and  then  torn  half  way  across.  Tliis  state  of 
things  was  held  to  afford  a  presumption  of  revocation,  vvliich,  in  the  ab- 
sence of  rebutting  or  explanatoi'}'  evidence,  rendered  the  instrument 
inadmissible  to  probate.  Any  act  done  to  the  will  which  indicated  an 
intention  that  it  should  not  stand  was  a  cancellation,  as  a  line  drawn 
through  a  particular  clause  v/ould  be  an  obliteration,  although  tlie 
writing  might  be  as  intelligible  as  it  was  before.  So  a  rent  might  be  a 
tearing  within  the  meaning  of  the  statute,  although  the  parts  were  not 
completely  sundered.  The  inference  was  not  less  strong  when  the 
intention  was  expressed  in  terms  instead  of  being  manifested  sym- 
bolically' ;  and  "  cancelled,''  or  any  other  equivalent  word  written  on  the 
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will  was  therefore  j)rima  facie  evidence  of  revocation.  In  Grantly  v. 
Oarthwaiie,  2  Riissel,  90,  inscribing  "  superseded"  on  the  envelope  was 
held  not  to  revoke  the  will.  A  separate  writing,  unauthenticatcd  by  a 
signature  could  not  operate  as  a  revocation,  however  clearly  it  might 
express  the  wish  of  the  testator ;  but  when  the  revoking  purpose  was 
impressed  on  the  document  itself,  and  appeared  unmistakably  on 
inspection,  there  was  no  reason  why  it  should  not  take  effect.  A  different 
conclusion  had  been  reached  in  Lewis  v.  Lewis,  2  Watts  &  Sergeant, 
455,  but  tlie  word  "  obsolete"  was  ambiguous,  and  did  not  express  the 
intention  of  the  testator  with  sufficient  clearness.  That  case  could 
not  therefore  be  regarded  as  establishing  that  cancellation  was  neces- 
sarily erasure  or  defacement,  or  that  marks  made  on  the  will  with  an 
intent  to  annul  it,  and  which  had  become  a  part  of  tlie  instrument, 
would  not  be  a  revocation,  because  they  consisted  of  marks  or  letters 
rather  than  arbitrary  lines. 

It  would  seem  to  follow,  that  a  change  of  purpose  noted  and  appear- 
ing on  the  will,  may  satisfy  the  requisitions  of  the  statute,  without 
being  executed  in  the  presence  of  witnesses,  or  authenticated  by  the 
signature  of  the  testator.  Under  these  circumstances,  the  will  is, 
agreeably  to  the  dicta  in  Evans'  Appeal,  cancelled,  and  can  no  longer  be 
regarded  as  the  will  of  the  testator.  The  point  has  not,  however,  been 
decided,  and  all  that  the  authorities  actually  establish  is,  that  such  a 
declaration  u\&y,  when  coupled  with  a  tearing  or  erasure,  make  up  the 
sum  of  proof  necessary  to  constitute  a  rev.ocation.  Warner  v.  Warner, 
37  Vermont,  356,  304  ;  Bohannon  v.  WalooU,  1  Howard,  Mississippi,  330. 
The  rending  or  obliteration,  brings  the  case  within  the  letter  of  the 
statute,  while  the  writing  removes  any  doubt  that  may  exist  as  to  the 
design.  Warner  v.  Warner.  It  has,  however,  been  said,  that  to  pro- 
duce this  result,  the  erasure  must  be  material;  and  that  when  it  is  not, 
a  revoking  purpose  cannot  be  shown  by  evidence  derived  from  a  cotem- 
poraneous  interlineation.      Clark  v.  Smith,  34  Barb.  140. 

It  is  well  established  conversely,  that  as  an  interlineation  may 
enlarge,  so  it  may  control  the  effect  of  an  erasure  by  showing  either 
tliat  the  testator  did  not  mean  to  revoke  the  instrument,  or  that  his 
purpose  was  subsidiary  to  a  further  and  unaccomplished  design.  Jack- 
son V.  Holloway,  1  Johnson,  394;  Shorty.  Smith,  4  East,  419;  Locke 
V.  James,  11  M.  &  W.  901 ;  Brooke  v.  Kent,  3  Moore,  P.  C.  C.  343.  In 
re  Bedding,  1  English  Law  &  Equity,  024,  the  erasure  of  the  signature 
of  the  testatrix,  was  held  not  to  be  a  cancellation,  because  she  signed 
the  will  again,  immediately  afterwards,  in  another  name,  which, 
although  not  her  own,  was  yet  one  which  she  had  recently  adopted, 
and  1)3'  which  she  chose  to  be  called. 

In  Bethell  v.  Moore,  2  Dev.  &  Bat.  311,  the  testator  erased  his 
signature,  but  subsequently  signed  the  instrument  anew  and  added  a 
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codicil,  stating  that  he  wished  the  will  to  stand  as  it  was  originally 
written,  except  in  certain  particulars.  The  new  signature  and  codicil 
not  being  attested  as  the  law  required,  could  not  operate  as  a  re- 
execution  or  republication  of  the  devise,  but  they  were,  notwithstand- 
ing, held  to  show  that  the  cancellatioaa  of  the  will  was  a  mere  step 
towards  an  end  which  had  not  been  accomplished,  and  therefore  would 
not  operate  as  a  revocation. 

It  was  said  in  Wictoff's  Appeal,  3  Harris,  281,  that  when  there  is 
nothing  to  induce  a  different  conclusion,  alterations  and  erasures  are 
presumed  to  have  been  made  before  the  execution  of  the  instrument,  and 
do  not  afford  evidence  of  a  change  of  purpose.  On  the  other  hand,  in 
Doe  V.  Catdinore,  16  A.  &  E.  745,  Lord  Campbell  observed,  that  in  the 
case  of  a  deed,  an  interlining  should,  if  the  contrary  did  not  appear, 
be  referred  to  the  time  of  execution,  because  such  instruments  could 
not  be  altered  without  wrong,  which  the  law  would  not  presume,  but 
that  the  presumption  was  the  other  way  in  the  case  of  a  will,  which 
the  testator  was  free  to  alter  or  revoke  at  pleasure.  In  Doe  v.  Palmer, 
10  A.  &  E.  HT,  it  was  accordingly  decided,  on  the  authority  of  Cooper 
V.  Brockett,  4  Moore,  P.  C.  C.  419,  that  alterations  appearing  on  the 
face  of  a  will,  are  to  be  presumed  to  have  been  made  subsequently  to 
the  execution.  The  court  said,  that  this  conclusion  was  necessary  to 
give  effect  to  the  statute,  1  Yictoria,  c.  26,  whicdi  declared  that  no 
"alteration  made  in  any  will  shall  be  valid,''  unless  "executed  in  the 
manner  hereinbefore  required  for  the  execution  of  the  will."  The  pre- 
sumption might,  however,  be  overcome  by  showing  that  the  alteration 
was  in  conformitj'^  with  the  original  design  of  the  testator,  as  declared 
orally  at  and  before  the  publication  of  the  will.  But  declarations  by 
the  testator  after  the  will  was  executed,  that  the  alteration  had  been 
made  previousl)',  would  be  inadmissible. 

Under  the  statute  1  Victoria  c.  20,  which  now  regulates  the  sub- 
ject in  England,  a  revocation  can  onlj'  take  place  by  tearing,  burning, 
or  destroying  the  instrument,  or  by  a  writing  dulj'  executed  as  a  will ; 
and  in  Stephens  v.  Taffrell,  2  Curteis,  438,  the  court  held,  that  crossino- 
out  the  signature  with  a  pen,  and  drawing  a  line  through  the  body  of 
the  instrument,  was  not  a  destruction  of  the  will  within  the  meaning 
of  the  statute.  An  obliteration  so  complete,  that  the  words  cannot  be 
decj^phered,  is,  however,  a  destruction  of  the  instrument  as  such,  and  a 
revocation  will  follow  wholly  or  pro  tanto.  The  change  may  operate 
beneficially  in  some  instances,  by  getting  rid  of  the  question  whether 
a  mutilation  or  erasure  is  to  be  considered  as  a  cancellation,  but  may 
obviously  defeat  the  intention  of  the  devisor  in  others,  as  it  seems  to 
have  done  in  Stephens  v.  Taffrell. 

We  have  seen  that  the  cancellation  or  destruction  of  a  will  is  merely 
prima  facie  evidence  of  a  revoking  purpose,  which  may  be  overcome 


LAWSON    V.    MORRISON.  501 

bj'  proof  that  such  was  not  the  design.  And  it  has  been  held  that  even 
■when  tlie  intention  to  revoke  is  clear,  it  may'still  be  shown  to  have 
been  induced  by  fraud  or  misapprehension,  or  to  have  been  a  step  to- 
wards the  accomplishment  of  an  end  which  failed.  Onions  v.  Tyrer,  1 
Peere  Williams,  345  ;  Burtenshaw  v.  Gilbert,  1  Cowper,  49.  The  re- 
vocation of  a  bequest  under  a  mistaken  belief  of  the  death  of  the 
legatee,  will  consequently  not  be  allowed  to  deprive  him  of  a  benefit 
which  the  testator  would  not  have  withdrawn  if  he  had  not  been  misin- 
formed. Campbell  v.  French,  3  Yesey,  321  ;  In  re  Moresby,  1  Hag- 
gard, 3'18.  And  the  principle  is  the  same  where  the  revocation  is  in  writ- 
ing, although  it  seems  that  the  mistake  must,  under  these  circumstances, 
appear  on  the  face  of  the  instrument.  Mordecai  v.  BoyJan,  6  Jones, 
Eq.  365  ;  Campbell  v.  French,  3  Vescy,  321  ;  In  the  goods  of  Richard 
Moresby,  1  Haggard's  Ecclesiastical  Pi.  378.  In  Doe  v.  Evans,  10  A. 
&  E.  228,  the  testatrix  gave  certain  lands  to  a  nephew  for  life,  remain- 
der to  his  first  and  other  sons  in  tail,  and  in  default  of  such  issue,  then 
to  the  daughters  of  the  first  devisee,  in  the  same  order  of  succession. 
The  tenant  for  life  under  this  devise,  and  one  son  who  survived  him, 
died  in  the  lifetime  of  the  testatrix,  who  then  executed  a  codicil  reciting 
the  death  of  her  nephew  without  issue,  and  making  a  different  dispo- 
sition of  the  estate.  The  recital  was  untrue  in  point  of  fact,  the  nephew 
having  left  a  daughter,  of  whose  birth  the  testatrix  was  ignorant  at 
the  time  of  making  the  codicil,  although  she  became  acquainted  with 
it  subsequently,  and  more  than  two  years  before  her  death.  Under 
these  circumstances,  the  court  were  of  opinion,  that  the  codicil  was 
subject  to  an  implied  condition  which  had  failed  ;  but  it  was  not  said 
whether  the  condition  was  precedent  or  subsequent,  nor  whether  the 
death  of  the  daughter  in  the  lifetime  of  the  testatrix,  would  have  ren- 
dered the  codicil  operative.  See  Mordecai  v.  Boylan,  6  Jones  Eq.  365. 
It  follows  for  a  like  reason  that  when  a  will  is  erased  or  cancelled 
with  a  view  to  a  new  disposition  of  the  estate,  which  is  not  made,  or 
fails  from  not  being  executed,  the  presumption  in  favor  of  revocation 
will  be  repelled,  and  the  devise  will  take  elfect  as  originally  framed. 
In  Short  V.  Smith,  4  East,  419,  the  testator  struck  out  the  name  of  one 
of  the  persons  to  whom  the  estate  was  devised  in  trust,  and  interlined 
two  other  names  in  the  same  clause.  It  was  contended  under  these 
circumstances,  on  behalf  of  the  heir,  that  the  devise  had  been  revoked 
by  the  erasure,  and  that  the  interlineation  was  not  valid  for  want  of  the 
attestation  required  by  the  statute.  The  instrument  in  evidence  was 
not  that  which  the  testator  executed,  and  therefore  could  not  take  effect 
as  his  will.  But  the  court  held  that  the  object,  as  disclosed  b}'  the  in- 
terlineation, was  not  to  destro}'  the  trust  but  to  render  it  more  effectual. 
Such  an  erasure  might  operate  as  a  partial  revocation  without  affecting 
the  rest  of  the  will.     But  in  the  case  under  consideration  the  will  was 
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not  even  partially  revoked,  because  if  the  testator  had  known  that  the 
new  trustees  could  not-  take  under  the  devise,  he  would,  presumedly, 
have  allowed  the  instrument  to  stand  as  it  was  originally  written. 

It  is  well  established  in  accordance  with  this  reasoning  that  when 
words  or  clauses  are  erased  in  order  to  substitute  others  which  fail  for 
want  of  due  authentication,  the  obliterations  will  be  regar  led  as  sub- 
sidiary to  the  interlineation,  and  the  devise  will  take  effect  as  origi- 
nally made.  Loche  v.  James,  11  M.  &  W.  901  ;  Doane  v.  liadloch,  42 
Maine,  12;  Brookes  y.  Kent,  3  Moore,  P.  C.  0.  331;  Jarl.-^on  v.  Hollo- 
U'ay,  1  Johnson,  391;  JfcPherson  v.  Clarl.e,  3  Bradford,  92.  In  Jarl:- 
aon  V.  Hollotvay,  the  erasure  of  the  words  'by  which  certain  lands 
were  devised,  and  the  interlineation  of  others  embracing  all  the  real 
estate  of  the  testator,  was,  accordingly,  held  not  to  vary  the  operation 
of  the  will.  In  Brengle  v.  McPlirrxon,  2  Brevard,  210,  the  testator  can- 
celled a  clause  excepting  a  portion  of  his  estate  from  the  operation  of 
the  will,  which  gave  rise  to  the  argument  that  the  original  gift  was 
j'evoked,  and  that  the  devise,  which  had  been  substituted  for  it,  was 
invalid  under  the  provisions  of  the  statute  of  frauds  ;  but  the  court 
were  of  opinion,  that  as  the  revocation  was  merely  subsidiarj'  to  a 
purpose  which  had  failed  of  effect,  and  the  result  of  allowing  it  to 
stand,  would  be  to  benefit  the  heir  at  law  at  the  expense  of  the  devisee, 
in  direct  opposition  to  the  meaning  of  the  testator,  the  will  should  be 
read  as  it  originally  stood  before  the  exception  w.i.s  erased. 

The  question  arose  in  ll'^'/fso)-  v.  Pratt,  2  Brod.  &  Bing.  648,  in  a 
somewhat  diflTerent  form.  A  testator  who  had  devised  real  estate  to 
his  wife  for  life,  remainder  to  his  mother  for  life,  remainder  over  in  fee 
upon  certain  trusts,  made  various  erasures  and  interlineations  in  his 
will,  with  the  A'iew  of  restraining  the  gift  to  his  wife  to  her  widowhoood, 
and  revoking  that  to  his  mother  altogether.  He  then  altered  the  date 
of  the  instrument  to  the  current  year,  and  had  a  fair  cop}'  made  of  the 
whole,  but  died  very  soon  afterwards,  without  executing  it.  Under 
these  circumstances,  the  court  held  that  the  acts  relied  on  as  consti- 
tuting a  revocation  were  but  part  of  a  series  of  steps  tending  to  the 
execution  of  a  new  devise,  which  was  the  end  the  testator  liad  in  view. 
That  had  never  been  accomplished,  and  the  revocation  consequently 
remained  inchoate  ;  and  they  were  also  of  opinion  that  if  the  revocation 
had  he,CT[\  prima  facie  complete,  as  b}'  tearing  or  cancelling  the  instru- 
nient,  the  presumption  might  still  have  been  repelled  by  proof  that  he 
acted  with  a  view  to  making  a  new  will,  which  he  did  not  live  to  ex- 
ecute. In  Bethel  v.  Ifoore,  2  Dev.  &  Bat.  311,  the  testator  erased  the 
sionature,  but  subsequentlj'  signed  the  instrument  anew  and  added  a 
codicil  reciting  that  he  wished  the  will  to  stand  as  originally  written, 
except  in  certain  particulars.  The  new  signature  and  codicil  were  not 
attested  as  the  law  required,  and  could  not  operate  as  a  re-execution 
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or  republication  of  the  devise,  but  thej-  were,  notwithstanding,  held  to 
show  that  the  cancellation  of  the  instrument  was  a  mere  step  towards 
an  end  which  had  not  been  attained,  and  therefore  did  not  operate  as  a 
revocation. 

It  has  also  been  decided  in  numerous  instances  that  when  a  will  is 
revoked  by  another  which  raalses  a  new  disposition  of  the  property  de- 
vised, the  revocation  is  relative  and  dependent,  and  will  fail  if  the 
instrument  proves  invalid  as  a  will.     Eccleston  v.  Spike,  Cartliew,  "79. 

In  Duross  v.  Tyler,  1  Feere  Williams,  343,  a  testamentary  writing 
which  was  sufficiently  executed  under  the  statute  of  frauds  as  a  revoca- 
tion, but  not  as  a  will,  was  held  to  fail  in  both  capacities,  because  its 
provisions  were  substantially  the  same  as  those  of  the  former  will, 
which  showed  that  the  object  was  to  put  the  gift  in  another  form  and 
not  to  recall  it.  But  the  case  would  presumablj'  have  been  decided  in 
the  same  waj^,  aside  from  the  special  ground,  on  the  general  principle 
that  when  one  devise  is  revoked  by  another,  the  intention  of  the  tes- 
tator should  not  be  taken  by  halves  and  part  carried  into  effect,  while 
the  rest  remains  unaccomplished.  The  design  to  revoke  is,  under  these 
circumstances,  primayacie-subsidiary  to  tliat  to  give  ;  and  if  the  instru- 
ment is  invalid  for  the  latter  purpose,  it  will  fail  as  to  both.  Barks- 
dale  V.  Barkadale,  12  Leigh,  535  ;   Laughton  v.  Atkins,  1  Piclv.  535. 

In  Laughton  v.  Atkins,  the  devising  and  revoking  purpose  were 
accordingly  held  to  be  so  closely  linked  together  that  a  decree  of  a 
court  of  probate  against  the  validity  of  the  instrument  as  a  will,  was 
conclusive  when  it  was  offered  in  evidence  as  a  revocation  in  a  court  of 
law.  It  was  said,  in  like  manner,  in  Barksdale  v.  Ba,rksdale,  that 
ever}'  testamentary  revocation  was  based  on  the  supposition  that  the 
instrument  would  be  effectual  as  a  will.  The  act  was  a  whole  and 
should  be  so  regarded.  The  testator  did  not  suppose  that  one  part  of 
his  design  would  fail,  and  the  other  be  effectual,  but  that  both  would  go 
into  successful  operation.  Tlie  revocation  was  intended  to  clear  the 
way  for  the  new  disposition  of  the  property  which  was  in  its  turn  the 
motive  for  the  revocation.  This  was  obvious  when  the  revocation  was 
implied,  and  not  less  true  when  it  was  expressed.  If  laud  which 
had  been  bequeathed  to  A.  was  devised  to  B.,  both  gifts  could  not 
stand,  and  the  second  would  supersede  the  first.  But  if  the  latter  in- 
strument was  from  any  inherent  cause  inoperative  as  a  devise  it  would 
also'  fail  as  a  revocation.  It  was  inconceivable  that  the  testator  pro- 
ceeded on  the  hypothesis  that  the  instrument  which  he  used  to  effect  his 
object  was  invalid,  nor  could  it  be  conceived  that  when  he  revoked  a 
former  gift  and  made  in  the  same  breath  a  new  disposition  of  the  fund, 
he  anticipated  that  the  revocation  would  have  a  different  fate  from  the 
bequest. 

In  Powell  V.  Powell,   1  Law  Rep.  Probate   &  Divorce,   209,   this 


504 


REVOCATION    OF    WILLS. 


doctrine  was  carried  further  tlian  it  liad  j-et  gone.  Tlie  testator  in  that 
case  made  a  will  on  the  3d  of  March,  1862,  and  a  second  will  revoking 
the  first  on  the  29th  of  March,  1864.  In  1865  he  destroyed  the  will  of 
1864,  his  intention  as  expressed  at  the  time  being  that  the  former  will 
should  stand.  By  the  statute,  1st  Yictoria,  c.  26,  the  destruction  of  a 
revoking  will  is  not  a  revival  of  one  of  earlier  date.  Sir  J.  P.  Wilde 
observed  that  the  doctrine  of  dependent  relative  revocation  properly 
applied  to  such  facts  as  those  before  the  court.  That  doctrine  was 
based  upon  the  principle  that  the  acts  by  which  a  testator  might 
phj'sically  destroy  or  mutilate  a  testamentary  instrument  were  in  their 
nature  equivocal.  They  might  be  the  result  of  accident,  or  spring  from 
various  intentions  if  designed.  When  the  act  was  done  solely  with  the 
purpose  of  setting  up  and  establishing  a  former  will,  for  which  the 
destruction  of  the  revoking  will  was  intended  to  make  way,  it  was  clear 
that  the  animics  revocancli  had  onl^r  a  conditional  existence  depending 
on  the  validity  of  the  instrument  intended  to  be  revived.  Hitherto 
this  method  of  reasoning  had  only  been  applied  where  the  execution  of 
one  instrument  accompanied  the  destruction  of  the  other,  and  there  was 
no  recorded  instance  where  the  design  was  to  revive  a  will  of  earlier 
date.  The  cases  were,  however,  the  same  in  principle.  In  both  the  re- 
vocatorj'  act  was  referable  not  to  any  absolute  purpose  to  revoke,  but 
to  an  intention  to  validate  another  instrument,  and  necessarily  failed, 
"unless  this  design  could  take  effect.  It  followed  that  there  was  no  re- 
vocation in  the  case  before  the  court,  and  that  the  will  which  the  testa- 
tor had  destroyed  might  be  admitted  to  probate  on  showing  what  it 
had  contained. 

It  results  from  these  authorities  that  when  an  instrument  drawn  both 
as  a  revocation  and  a  will,  is  ineffectual  and  void  in  the  latter  capacity, 
it  will  be  equally  inoperative  in  the  former.  A  different  rule  prevails 
when  the  subsequent  bequest  fails  not  from  the  insufficiency  of  the 
means  employed  to  make  the  gift,  but  from  the  incapacity  of  the  donee 
to  receive  it.  For,  under  these  circumstances,  the  defect  lies  beyond, 
and  does  not  affect  the  instrument,  or  prevent  it  from  operating 
as  a  revocation  of  the  antecedent  bequest.  Calvin  v.  Waterford, 
20  Maryland,  SSt ;  Han-iston  v.  Hari^Uton,  30  Mississippi,  276 ; 
Bead  v.  Manning,  lb.  308.  Giving  that  to  B.,  which  has  pre- 
A'iously  been  given  to  A.,  shows  that  the  donor  has  changed  his 
mind  with  regard  to  A.,  whether  B.  is  or  is  not  able  to  accept.  In 
Harriston  v.  Harriston,  the  devise  was  to  a  slave,  who  by  the  laws  of 
Mississippi  could  not  take,  but  the  instrument  was,  notwithstanding, 
held  to  be  an  effectual  revocation  of  a  prior  will.  It  was  said  that  the 
cancellation  or  obliteration  of  a  will  is  an  act  equivocal  in  its  nature, 
and  only  prima  facie  evidence  of  an  intent  to  revoke.  When,  there- 
fore, such  an  act  is  associated  with  and  dependent  upon  another  which 
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fails,  the  presumption  in  favor  of  revocation  is  repelled.  But  this 
doctrine  which  is  known  as  that  of  dependent  relative  revocation,  does 
not  apply  when  a  will  containing  a  clause  of  revocation  is  dul.y  ex- 
ecuted, and  only  fails  in  consequence  of  the  legal  disability  of  the 
devisee.  Under  these  circumstances  the  revocation  is  independent  of 
the  devise,  and  may  be  effectual,  notwithstanding  the  incompetency  of 
the  devisee.  And  this  will  be  true  even  if  the  testator  labors  under  a 
mistaken  impression  as  to  the  rule  of  law,  and  would  not  revoke  the  first 
will  if  he  knew  that  the  other  would  be  inoperative.  In  the  subsequent 
case  oi  Read  v.  Manning,  the  court  held  that  the  principle  is  the  same 
when  the  revocation  is  implied,  and  that  a  will  may  be  revoked  by  a 
codicil  making  a  different  disposition  of  the  estate  which  fails  for  ille- 
gality. 

In  Price  v.  Maxwell,  4  Casey,  39,  it  was  held  for  a  like  reason,  that 
a  will  which  failed  as  a  charitable  devise  in  consequence  of  not  being 
executed  as  the  statute  required,  was,  notwithstanding,  a  revocation  of 
a  prior  will.  The  original  design  of  the  testator  had  been  abandoned, 
and  it  was  not  certain  that  he  would  have  adhered  to  it  if  he  had 
known  that  the  new  disposition  of  his  estate  would  not  take  efTect. 
Under  these  circumstances  the  safest  course  was  to  hold  both  wills  in- 
operative, and  allow  his  property  to  descend  in  the  ordinary  course. 
The  rule  in  regard  to  revocations  arising  from  inconsistent  dispositions, 
was  said  by  Lewis,  C.  J.,  in  delivering  the  opinion  of  the  court,  to  be 
that  where  the  second  devise  ftiils  by  reason  of  a  defective  execution  of 
the  instrument,  it  is  not  a  revocation  of  the  first ;  Jarman  on  Wills,  154; 
but  where  it  fails  from  want  of  capacity  in  the  devisee  to  take,  the  prior 
devise  is  revoked.  Freiich's  Case,  1  Roll  Abr.  614,  pi.  5;  Boper  v. 
Badclife,  10  Mod.  230;  8  Tin.  Abr.  141,  tit.  Devise  R.  3;  Laughton  v. 
Atkins,  1  Pick.  53.5;  Ellis  v.  Smith,  1  Yes.  Jun.  IT,  Jarm.  154;  Jones 
V.  Murphy,  8  W.  &  S.  300.  The  doctrine  had  been  accurately  stated 
bj^  Mr.  Justice  Rogers  in  Jones  v.  Murphy.  If  the  second  will  was 
duly  executed  in  pursuance  of  the  statute,  though  it  should  fail  to  pass 
the  estate  in  consequence  of  the  incapacity  of  tlie  devisee,  or  any  matter 
dehors  the  will,  it  would  still  revoke  the  former  will.  It  was  accord- 
ingly well  settled  that  a  devise  to  the  poor  of  a  parish  ;  to  a  corpora- 
tion incompetent  to  take ;  to  a  Papist  prohibited  by  statute,  or  to 
the  heir  at  law  who  took  by  virtue  of  his  better  title  (although  in  each 
case  the  devise  was  void),  would,  nevertheless,  be  a  revocation  of  a 
prior  devise  to  a  person  who  was  competent  to  take. 

This  reasoning  is  refined,  is  it  also  sound?  It  was  questioned  by 
the  court  in  Lunghton  y.  Atkins,  1  Pick.  535  (ante,  503),  and  the  remarks 
of  counsel  in  that  case,  and  in  Harriston  v.  Harriston,  merit  attention. 
The  argument  that  a  testator,  who  revokes  one  will,  in  order  to 
make  another,  would  presumedly  have  allowed  the  former  to  stand,  if 
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lie  had  known  that  the  latter  would  be  ineffectual,  would  seem  to  be 
equally  strong,  whether  the  second  bequest  fails  from  an  inherent 
defect,  or  the  incapacitj^  of  the  donee. 

It  is  however,  obvious,  that  an  intention  to  revoke  the  will  absolutely, 
and  at  all  events,  ought  not  to  fail  because  it  is  associated  with  a  dispo- 
sing purpose,  which  does  not  take  effect.  li,Tl::«hde  v.  JToptins,  23 
Georgia,  332.  Dissatisfaction  with  an  existing  will,  mixy  be  the  chief 
motive  for  wishing  to  make  a  new  one,  and  when  sucli  is  the  case, 
the  revocation  of  the  objectionable  instrument  is  a  primary  object,  al- 
though there  may  also  be  a  desigu  to  execute  another.  Hence,  where 
the  cancellation  of  a  will  was  accompanied  with  a  memorandum,  stat- 
ing that  it  was  done  in  consequence  of  the  death  of  the  testator's  wife, 
which  rendered  it  necessary  to  make  a  different  disposition  of  the 
estate,  the  court  were  of  opinion,  that  the  revocation  was  not  less  abso- 
lute because  it  was  designed  to  clear  the  way  for  a  subsequent  devise, 
which  was  not  executed.  Simmes  v.  Simmes,  7  Harris  &  Johnson,  388. 
And  in  Johnson  v.  BraAlsford,  2  Nott  &  JNLcCord,  272,  the  presumption 
arising  from  tearing  off  the  seals  of  a  will,  was  held  not  to  be  rebutted 
I13'  a  cotemporaneous  memorandum,  stating  that  the  will  was  defective, 
and  expressing  an  intention  to  alter  it,  altliough  followed  by  evidence, 
that  the  testator  directed  another  will  to  be  drawn,  which  he  did  not 
execute. 

jVs  a  will  depends  for  its  effect  on  the  intention  of  the  testator,  it 
will  be  revoked  by  a  subsequent  will  or  codicil  which  manifests  a 
change  of  purpose  in  express  terms,  or  by  making  a  different  disposi- 
tion of  the  property  bequeathed.  Larahie  v.  Larabie,  2  Williams,  274; 
Simonn  V.  Simons,  26  Barb.  28  ;  Brant  v.  Wilson,  8  Cowen,  56  ;  Head  v. 
Manning,  30  Mississippi,  308  ;  Snowhill  v.  Snoiuhill,  3  Zabriskie,  447  ; 
Derby  v.  Derby,  4  Rhode  Island,  414.  The  presumption  is,  however,  in 
favor  of  the  continuance  of  an  intention  which  has  been  formally  ex- 
pressed, and  no  change  will  be  made  in  the  provisions  of  the  first  devise, 
that  is  not  necessarj-  to  bring  them  into  harmonj'  with  those  of  the 
second.  If,  when  these  are  fully  executed,  anything  is  left  on  which 
the  former  will  can  operate,  it  will  be  as  effectual  within  these  limits, 
as  if  the  latter  had  not  been  made.  Bradford  v.  Forbes,  9  Allen,  369  ; 
Colt  v.  Colt,  32  Conn.  422  A  devise  of  land  to  A.,  remainder  to  B., 
will  not  for  instance  be  revoked,  as  it  regards  the  life  estate,  by  a  codi- 
cil bequeathing  the  remainder  to  a  third  person.  In  Brant  v.  Wilson, 
8  Cowen,  56,  land  was  devised  in  fee,  and  it  was  subsequently  declared 
by  codicil,  that  if  the  devisee  died  without  issue  male,  one-half  of  the 
estate  should  go  to  his  widow  for  life,  and  the  whole  be  divided  at  her 
death  between  his  daughters.  The  court  held,  that  the  first  will 
remained  in  force,  as  it  regarded  the  moiety  of  the  estate  which  was 
not  disposed  of  by  the  second,  until  after  the  death  of  the  widow.     It 
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is  well  settled,  moreover,  that  wills  executed  at  different  periods,  should, 
when  there  is  no  necessary  inconsistency,  be  regarded  as  parts  of  one 
design,  and  receive  such  an  interpretation  as  will  give  due  effect  to  each. 
Schultz  V.  SchuUz,  10  Grattau,  358  ;  Inglehart  v.  Kernan,  10  Maryland, 
159.  In  Inglehart  v.  Kernan,  it  was  said  to  be  an  invariable  rule,  not 
to  disturb  the  provisions  of  a  prior  will,  further  than  was  absolutely 
requisite  to  make  way  for  one  of  later  date.  It  is  well  settled  in  the 
English  Courts  of  Probate,  agreeably  to  this  doctrine,  that  instruments 
varj'ing  in  form  and  executed  at  different  periods,  may,  if  clearly  testa- 
mentary and  duly  authenticated,  be  admitted  to  probate  as  together 
constituting  the  last  will  of  the  deceased.  Lenage  v.  Goodhou,  1  L.  R. 
65,  Probate  &  Divorce;  Wictoff's  Appeal,  3  Harris,  281,  290. 

In  Lenage  v.  Goodhou,  the  will  of  a  man  was  accordingly  said,  by 
Sir  J.  P.  Wilde  to  be  the  aggregate  of  his  testamentary  intentions,  so 
far  as  they  are  manifested  in  writing  duly  executed  according  to  the 
statute.  Hence,  if  a  subsequent  testamentary  paper  be  partly  incon- 
sistent with  one  of  earlier  date,  the  latter  instrument  will  revoke  the 
former  as  to  those  parts  only  where  the  inconsistency  exists.  The 
principle  applies  even  when  the  subsequent  testament  is  entitled  or 
described  bj'  the  testator  as  his  "  last  will,"  because  this  only  shows 
that  the  paper  in  question  contains  his  last  or  final  purpose  with  regard 
to  the  matters  to  which  it  relates,  and  it  may  still  be  necessary  to  look 
back  in  order  to  ascertain  his  whole  design.  Lenage  v.  Goodhou;  Cutis 
V.  Gilbert,  1  Sparks,  41T  ;  9  Moore  P.  C.  131.  And  as  a  will  may  con- 
sist of  several  sheets  making  up  one  document,  so  several  independent 
documents  may  together  make  up  a  will.  Lenage  v.  Goodhou,  1  L.  R. 
P.  &  D.  5T.  It  results  from  the  same  principle  that  the  republication  of 
a  former  devise  will  revoke  another  of  later  date,  which  is  inconsistent 
with  the  first.  Sogers  v.  Peters,  1  Adams,  30.  A  codicil  annexed,  or 
referring  to  a  will,  may  accordingly,  by  republishing  it,  operate  as  a 
revocation  of  a  devise  of  later  date ;  Neff's  Appeal,  12  Wright,  401 ; 
and  the  presumption  cannot  be  countervailed  by  parol  evidence  that  the 
testator  was  influenced  by  a  mistaken  belief  that  he  was  republishing 
the  second  will.  Walpole  v.  Chahnondeley ,  1  Term,  138,  3  Vesey,  402. 
In  Neff's  Appeal,  a  codicil  annulling  some  of  the  provisions  of  a  will 
was  accordingly  held  to  revive  the  rest  by  implication  and  revoke  an 
intermediate  testament  by  which  the  first  was  annulled. 

A  republication  is,  however,  simply  an  affirmation  that  the  instru- 
ment is  the  will  of  the  testator,  and  republishing  one  devise  will  not 
revoke  another  unless  the  instruments  are  so  far  contradictory  that 
both  cannot  stand.  In  Smith  v.  Cunningham,  1  Adams,  281,  the 
testator  in  republishing  various  codicils,  executed  at  different  periods, 
passed  over  one,  and  it  was  contended  that  the  codicil  so  omitted  fell 
within  the  maxim  expressio  unius  exclusio  est  alterius,  and  was  im- 
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pliedly  revoked.  But  the  court  admitted  the  codicil  to  proof  on  the 
ground  that  a  negative  or  disabling  operation  could  not  be  assigned  to 
an  act  which,  like  republication,  is  essentially  aflirmative.  A  similar 
decision  was  made  in  Wickoff^s  Appeal,  3  Harris,  281,  where  it  was 
also  said  that  if  a  presumption  of  revocation  had  arisen,  it  would 
have  been  repelled  by  the  declarations  of  the  testatrix  which  showed 
that  she  regarded  the  omitted  codicil  as  a  part  of  her  will.  It  may  be 
inferred  from  these  decisions  that  the  republication,  like  the  execution 
of  a  testament,  will  not  revoke  another  devise  which  is  not  repugnant  to 
the  instrument  which  the  act  authenticates. 

It  follows,  from  what  has  been  said,  that  those  who  allege  that  the 
provisions  of  an  earlier  will  have  been  revoked  b}''  one  of  later  date, 
must  make  out  their  case  by  producing  the  instrument,  or  showing 
that  it  cannot  be  found  and  proving  the  contents  by  secondary  evi- 
dence. The  point  arose  as  far  back  as  Hilchins  v.  Bassett,  2  Salkeld, 
592.  It  was  there  found  specially  that,  after  the  making  of  the  will  in 
controversy,  the  testator  executed  another  of  which  the  contents  were 
unknown.  Judgment  was  entered  on  the  verdict  for  the  devisee  on  the 
ground  that  as  the  second  will  might  relate  to  other  lands,  or  repeat 
the  provisions  of  the  fli'st,  it  did  not  appear  that  the  latter  was  revoked. 

In  the  subsequent  case  of  Goodrighi  v.  Harwood,  3  Wilson,  49Y,  the 
jury  found  that  the  will  under  which  the  defendant  claimed  was  duly 
executed,  but  that  another  will  was  made  subsequently  which  differed 
from  the  first,  although  in  what  particulars  they  were  uninformed. 
The  Common  Pleas  held,  in  opposition  to  the  opinion  of  Blaokstone, 
that  the  earlier  will  was  revoked,  and  distinguished  the  case  from 
Hitchins  v.  Baasett,  on  the  ground  that  the  wills  were  in  that  instance 
not  shown  to  differ,  and  might  be  presumed  to  be  the  same.  Chief 
Justice  Gould  observed,  that  difference  necessarily  implied  diversit}-, 
and  as  both  instruments  could  not  stand  together  the  earlier  was 
necessarily  invalid.  And  Nares,  J.,  added  that  even  where,  as  in 
Hitchins  v.  Bassett,  there  is  no  proof  of  diversity,  identity  should  not 
be  presumed  as  against  the  heir  who  is  favored  by  the  law. 

This  argument  is  obviously  fallacious,  because  the  burden  of  proof 
is  on  those  who  allege  a  revocation,  to  show  in  what  the  purpose 
of  the  testator  has  undergone  a  change.  It  is  consequently  not  enough 
to  prove  that  a  second  will  was  executed  varying  from  the  first,  with- 
out establishing  the  nature  and  extent  of  the  diflference — -what  has 
been  altered  and  what  remains  the  same.  In  the  absence  of  such 
proof  there  is  nothing  on  which  to  found  an  inference  that  the  former 
will  was  revoked.  A  total  revocation  cannot  be  deduced  from  a  dif- 
ference which  may  be  merely  partial,  and  if  the  hypothesis  of  a  partial 
revocation  be  adopted,  there  is  no  reason  for  applying  it  to  one  part 
of  the  will  rather  than  another. 
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The  King's  Bench  accordingly  reversed  the  decision  of  the  Common 
Pleas  ;  and  the  judgment  of  reversal  was  afBrmed  on  error  bj^  the  House 
of  Lords.  In  the  principal  case,  McKean,  C.  J.,  relied  on  the  case  of 
Hitchins  v.  Bassett,  as  conclusive,  that  the  execution  of  a  second  will  of 
which  the  contents  are  unknown,  will  not  operate  as  a  revocation ; 
and  the  law  is  well  settled  on  this  basis.  Gutto  v.  Gilbert,  9  Moore,  P. 
C.  131  ;  Nelson  v.  McGiffert,  3  Barb.  Ch.  158  ;  Eylton  v.  Eylton,  1  Grat- 
tan,  161 ;  Jones  v.  Murphy,  8  W.  &  S.  275. 

When  the  loss  of  a  subsequent  will  is  duly  proved,  secondary  evidence 
may  be  given  of  the  contents,  and  if  it  is  shown  by  these  means  to  be 
inconsistent  with  the  first,  the  latter  will  be  revoked  wholly  or  pro  tanio. 
Brown  v.  Brown,  8  Ellis  &  Bl.  870,  886  ;  Jones  v.  Murphy,  8  W.  &  S. 
275  ;  Legare  v.  Ashe,  1  Bay,  464  ;  Day  v.  Day,  2  Green  Ch.  330. 

In  this,  moreover,  as  in  other  cases,  the  want  of  direct  proof  may  be 
supplied  by  inferences  drawn  from  any  legitimate  source.  It  is  a  well  es- 
tablished maxim  that  when  a  man  wrongfully  suppresses  evidence,  every 
reasonable  presumption  should  be  made  against  him  and  in  favor  of 
the-party  whom  his  conduct  tends  to  injure.  1  Smith's  Leading  Cases, 
6  Am.  ed.  590.  A  legatee  or  devisee  who  destroys  or  abstracts  a  sub- 
sequent will  may  justly  be  supposed  to  have  done  so  because  it  was  an 
express  or  implied  revocation  of  the  instrument  under  which  he  claims. 

Accordingly,  in  Jones  v.  Mu7-phy,  8  W.  &  S.  275,  where  the  question 
was  whether  the  will  on  which  the  plaintiff  relied  had  been  revoked  by 
another,  the  jury  were  instructed  that  if  the  disappearance  of  the  lat- 
ter was  due  to  the  unauthorized  act  of  the  plaintiff',  their  verdict  should 
be  in  favor  of  the  defendant.  Here  the  guilty  party  was  actually  in 
court  and  exposed  to  the  full  force  of  the  presumption.  A  more  diffi- 
cult question  would  arise  if  the  subsequent  will  were  shown  to  have  been 
destroyed  by  a  third  person,  who,  though  claiming  under  the  former 
will  was  not  a  party  to  the  suit.  Under  these  circumstances  there 
would  still  be  a  presumption  that  the  act  was  prompted  by  interest, 
and  that  the  first  will  was  revoked  ;  but  it  does  not  follow  that  it 
could  justly  be  made  a  ground  of  decision  against  a  person  who  did 
not  participate  in  the  wrong. 

On  principle  and  under  the  provisions  of  the  statute,  if  the  writing  by 
which  a  testament  is  revoked  be  duly  executed,  it  need  not  be  testamen- 
tary. A  letter  signed  by  the  testator  commanding  the  destruction  of 
the  will  might,  for  instance,  operate  as  a  revocation  in  Pennsylvania. 
See  Walcotl  v.  Dchterlony,  3  Curties,  380. 

In  general  a  writing  which  is  not  executed  as  the  law  requires  can- 
not be  a  revocation,  even  when  inscribed  on  the  same  paper  as  the  will. 
In  Hays  Y.  Harden,  6  Barr,  409,  however,  where  the  signature  of  the 
testator  was  followed  by  a  clause  containing  an  additional  substantive 
devise,   and   subscribed  by  witnesses,  but  not  signed,  the  instrument 
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was  not  admitted  to  probate.  The  court  said  that  under  the  pro- 
visions of  the  act  of  IS'io  the  will  must  be  "  signed  at  the  end  thereof," 
and  that  it  was  better  that  an  informal  addition  should  operate  as  a 
statutory  revocation,  than  that  a  rule  which  the  Legislature  had  in- 
troduced for  wise  purposes  should  be  frittered  awaj-. 

The  question  arose  in  Glancy  f.  Glancy,  lY  Ohio,  N.  S.  13-1.  In  the 
year  1859  the  testator,  David  Glancy-,  drafted  a  testamentary  writing, 
which  he  signed,  but  it  \vas  not  published  in  the  presence  of  witnesses, 
nor  attested  and  subscribed  by  them  as  the  statute  of  Ohio  requires. 
On  the  21st  Februurj-,  18G0,  Glancy  sent  for  two  of  his  neighliois,  and 
having  added  a  clause  providing  for  after  born  children,  which  he  did 
not  t^ign,  acknowledged  tlie  instrument  as  his  will  in  their  presence, 
and  asked  them  to  attest  it  by  their  signatures,  which  was  doue.  The 
court  cited  and  relied  on  Hays  v.  Harden,  but  limited  themselves  to 
deciding  that  tlie  instrument  was  invalid  and  could  not  be  admitted  to 
probate.  It  would  seem  that  neither  of  these  cases  can  be  regarded  as 
establishing  that  an  instrument  which  has  been  duly  executed  and  pub- 
lished as  a  will  can  be  revoked  by  the  subsequent  addition  of  a  clause 
which  is  not  signed.  This  is  obviously  true  of  (Ihincy  v.  Glancy,  and 
may  seemingly  be  said  of  Ilaycs  v.  Jlarden,  where  it  did  not  appear 
that  the  additional  clause  was  subsequent,  and  not  written  at  the  time. 

"\Miatever  the  rule  may  be  on  this  point,  it  is  clear  that  where  the 
matter  following  the  signature  is  not  testamentary,  and  does  not  vary 
what  goes  before,  it  will  not  invalidate  the  in&trum.ent.  In  ]Vl<:ki}fj-"'s 
Appeal,  o  Harris,  281,  a  memorandum,  immediately  below  the  signa- 
ture, in  the  handwriting  of  the  testatrix,  cnutaining  a  recital  that  the 
will  had  been  commenced  in  the  j-car  1843,  and  added  to  as  (occasion 
required,  was  accordingly  held  not  to  be  a  suflicient  reason  for  refus- 
ing probate. 

It  is  well  settled,  that  when  a  will,  known  to  have  been  in  the  pos- 
session of  a  testator,  cannot  be  found  at  his  death,  the  presumption 
is  that  it  was  destroyed  Ii}'  him,  animo  revocandi,  and  those  wlio  seek 
to  establish  such  a  will  must  consequently  assign  some  other  cause  for 
the  disappearance  of  the  instrument,  and  sustain  the  allegation  by 
proof.  JJrdwii.  V.  Brown,  8  p]llis  &  Ul.  870  ;  JucIsdu  v.  Jl('llt<,  9  (Jowen, 
208,  6  Wend.  17-3.  The  principle  is  the  same  when  the  will  is  found 
with  the  signature  erased,  the  seals  torn  off,  or  so  mutilated  in  other 
respects,  as  to  indicate  that  the  purpose  Avith  which  the  act  was  done, 
was  one  of  cancellation.  The  linplixt.  Church,  v.  Fiobbarls,  2  Barr,  110. 
In  either  ease  tlie  will  is  revoked  ijrima  facie,  unless  there  are  other 
circumstances  giving  rise  to  a  contrary  presumption.  Clnrl:  v.  Wriyhf, 
3  Pick.  37  ;  Bowen  v.  Foley,  11  Wend.  227  ;  Hlhhard  v.  Ferris,  2  Brad- 
ford, 331  ;    (JlarL  v.  Morion,  5  Ilawle,  212  ;   Brown  v.  Brovni,   10  Yer- 
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ger,  84  ;  McBdh  v.  McBeth,  11  Alabama,  596  ;    Weekes  v.  McBetli,  14  ' 
Id.  474. 

The  rule  was  derived  from  the  civil  law,  and  lias  been  frequently 
enforced  by  the  ecclesiastical  courts ;  Moore  v.  Moore,  1  Phillimore, 
R.  315  ;  Richards  v.  Mumford,  2  Id.  23  ;  Loxloj  v.  Jackson,  3  Id.  2G  ; 
WilffOH  V.  Wilson,  lb.  52;  Davis  v.  Davis,  2  Adams,  223;  Kirl  cud- 
bright  V.  Kirkcudbi-ifjlil,  1  Haggard,  325  ;  Calvin  v.  Frazicr,  2  Id.  2G6  ; 
Welch,  V.  Phillips,  1  Moore,  P.  C.  C.  299  ;  but  it  is  equally  applicable 
when  the  question  arises  on  a  devise  of  real  estate  and  in  a  court  of 
common  law.  Browne  v.  Broicne,  8  Ellis  &  Bl.  Stfi.  It  rests  on  the 
double  ground,  first,  that  a  remote  cause  ought  not  to  be  sought  for 
when  there  is  one  lying  near  at  hand,  and  next  that  guilt  ought  not 
to  be  supposed  when  the  act  is  reconcilable  with  innocence.  Both 
grounds  were  taken  in  the  jirincipal  case,  where  McKean,  C.  J.,  said 
that  the  persons  interested  in  the  destruction  of  the  will  were  not  in 
the  United  States,  and  that  charity  would  induce  a  belief  the  testatrix 
herself  destroyed  it.  Wickoff's  Appeal,  3  Harris,  281,  290.  In  Jack- 
son V.  Bells,  9  Cowen,  208,  6  Wend.  173,  a  will  in  the  keeping  of  the 
testator,  and  which  he  republished  shortly  before  his  death,  could  not 
be  found  after  his  decease.  Under  these  circumstances,  the  Supreme 
Court  held  that  the  presumption  in  favor  of  the  continuance  of  things 
in  their  original  condition,  was  not  counterbalanced  by  the  loss  of  the 
instrument,  which  might  be  due  to  a  variety  of  causes,  and  could  not  be 
ascribed  with  certainty  to  the  testator.  But  the  judgment  was  re- 
versed by  the  Court  of  Errors,  on  the  ground  that  when  the  disap- 
pearance of  a  will  is  not  shown  to  be  due  to  other  or  external  causes, 
the  natural,  and  therefore  legal  inference  is,  that  it  was  destroj'ed  by 
the  person  in  whose  custody  it  was  at  the  time,  although  this  presump- 
tion may  be  rebutted  by  showing  that  other  persons  had  access  to  the 
writing,  and  that  it  was  presumably  destroj^ed  by  them. 

In  like  manner,  when  a  will  was  found  in  the  desk  of  the  testator 
after  his  death,  with  the  signature  erased,  the  inference  was  said  to  be 
that  the  act  was  his  and  revoked  the  will.  The  Baptist  Church  v.  Rob- 
harts,  2  Barr,  110.  And  it  seems  to  be  conceded  that  the  presumption 
arising  under  such  circumstances,  will  not  be  repelled  by  proof  that  an 
uncancelled  duplicate  of  the  instrument  is  outstanding  in  the  hands  of 
a  third  person.  Richaixls  v.  Mumford,  2  Phillimore,  23  ;  Ccilcin  v. 
Fra:ier,  2  Haggard,  266.  The  presumption  has  sometimes  been  called 
one  of  law,  and  at  others,  one  of  fact ;  Welch  v.  Phillips,  1  Moore,  P. 
C.  C.  299;  Cutto  v.  Gilbert,  9  Id.  131  ;  Browne  v.  Browne,  8  Ellis  & 
Bl.  876  ;  but  the  better  opinion  would  seem  to  be  that  it  is  one  of  law, 
subject  to  rebuttal  b}'  evidence  showing  that  it  is  not  applicable  to 
the  case  in  hand.  Macklin  v.  Macklin,  14  Vermont,  125;  Jones  v. 
Miuyhy,  8  W.  &  S.  275.     There  is  a  well  known  distinction  between 
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those  presumptions  of  law,  which,  lilce  that  arising  from  the  lapse  of 
twenty  years,  in  the  case  of  a  bond,  may  be  disproved,  and  presump- 
tions ^uHs  et  de  jure,  which  are  in  the  nature  of  an  estoppel,  and  cannot 
be  gainsaid.  If  a  will  which  is  traced  into  the  possession  of  the  testa- 
tor, cannot  be  found  at  his  death,  and  there  is  no  other  proof,  the  legal 
inference  is  that  it  was  revoked  by  him,  and  the  jury  should  be  so  in- 
structed by  the  court.  The  Church  v.  Rohharts,  2  Barr,  111.  It  will 
not  be  enough  under  the  circumstances,  to  show  that  the  testator  had 
no  motive  for  destroying  the  will ;  that  the  inclination  of  his  mind  was 
the  other  way,  and  would  have  led  him  to  favor  the  devisee ;  or  even 
that  he  spoke  of  the  instrument  as  still  in  existence  and  all  right. 
Smock  V.  Smock,  3  Stockton,  156;  Browne  v.  Browne,  8  Ellis  &  Bl. 
876,  885. 

By  what  evidence  this  presumption  may  be  overcome,  cannot  easily 
be  defined,  but  it  may  be  less  than  positive  proof  Macklin  v.  Macklin, 
14  Vermont,  125.  In  Stale  v.  Pi-ice,  6  B.  Monroe,  68,  the  testator  was 
shown  to  be  a  man  of  loose  habits,  who  kept  his  papers  carelessly,  and 
was  frequently  intoxicated,  and  it  was  held  to  be  more  probable  that 
the  disappearance  of  the  will  was  due  to  accidental  causes,  than  that 
he  had  intentionally  disinherited  a  favorite  niece,  to  whom  he  was 
much  attached.  And  his  declarations,  that  he  had  lost  the  will  and 
would  make  another  like  it,  were  said  to  be  admissible  to  strengthen 
this  conclusion.  So  where  the  will  was  kept  in  an  open  box,  with 
other  documents  which  were  of  no  importance,  legatees  were  allowed 
to  rebut  the  presumption  of  revocation,  bjr  showing  that  it  was  irre- 
concilable with  the  language  and  conduct  of  the  testator.  Davis  v. 
Davis,  2  Adams,  225. 

A  similar  decision  may  be  found  in  McBeth  v.  McBelh,  11  Alabama, 
596,  where  the  court  said  that  there  was  no  sufficient  reason  for  at- 
tributing the  disappearance  of  a  will  which  had  been  kept  in  a  pocket- 
book,  in  an  exposed  situation,  to  the  act  of  the  testator,  and  that  the  scale 
of  the  proof  was,  at  all  events,  turned  by  a  declaration  uttered  shortl^- 
before  his  death,  that  he  had  made  a  satisfactory  disposition  of  his 
worldly  afl'airs. 

It  is  obvious,  that  when  the  instrument  passes  out  of  the  possession 
of  the  testator  into  that  of  an  attorney  or  agent,  the  presumption  that 
it  was  destroyed  by  him,  will  give  place  to  another,  throwing  the  burden 
of  proof  on  those  who  allege  a  revocation  of  the  will.  Legai-e  v.  Ashe,  1 
Bay,  464 ;  Eildreth  v.  Schdlinger,  2  Stockton,  Ch.  196  ;  Taylor  v.  Taylor, 
1  Barr,  464 ;  Barnet  v.  Sherrard,  1  Iredell,  303.  Such  a  change  may  occur 
constructively  through  the  extreme  illness  of  the  testator,  and  the 
opportunity  afforded  to  third  persons  to  have  access  to  the  instrument 
without  his  knowledge.  Jones  v.  Murphy,  8  W.  &  S.  215.  In  Jones  v. 
Murphy,  the  court  observed  that  it  was  idle  to  say  that  the  will  was  in 
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the  actual  custody  of  the  testator.  The  condition  of  his  health,  and 
all  the  testimony  forbade  such  an  idea.  Practically-,  it  was  under  the 
control  and  in  the  power  of  his  wife,  and  other  members  of  the  famil}', 
who  would  be  gainers  by  the  destruction  of  the  will.  Under  these 
circumstances,  the  question  whether  it  was  destroyed  by  the  testator, 
or  by  the  persons  who  surrounded  him,  was  one  of  fact,  and  should 
have  been  submitted  as  such  to  tiie  jury. 

If  the  testator  is  insane,  no  inference  of  revocation  can  be  drawn 
from  the  disappearance  or  cancellation  of  the  will ;  Brown  v.  Idley, 
1 1  Wend.  22T  ;  Clarice  v.  Wright,  3  Pick.  67  ;  and  in  Sprigge  v.  Sprigge, 
1  Law  R.  Probate  Court,  608,  the  court  held  that  where  insanit}-  su- 
pervenes after  the  execution  of  such  an  instrument,  the  burden  of 
proof  rests  on  those  who  contest  the  right  to  probate,  and  it  is  for 
them  to  show  that  the  testator  destroyed  the  will  while  he  was  still 
compos  mentis,  or  during  a  lucid  interval.  The  same  point  may  be 
found  in  Harris  v.  Bur?-eU,  1  Swabey  &  Tristram,  15.3.  It  has  also 
been  held  that  the  presumption  may  be  rebutted  by  what  appears  on 
the  face  of  the  instrument  itself,  taken  in  connection  with  the  affection 
uniformly  manifested  by  the  testator  towards  the  persons  for  whom  it 
made  provision,  and  who  were  dependent  on  his  bounty  for  support. 
Patlon  V.  Poulton,  1  Swabey  &  Tristram,  55. 

It  is  obvious  from  what  has  been  said,  that  the  presumption  varies 
with  circumstances,  and  cannot  easily  be  reduced  to  any  fixed  or  defi- 
nite standard.  Macklin  v.  3Iacklin,  14  Vermont,  125  ;  Patton  v. 
Poulton,  1  Swabey  &  Tristram,  55.  Too  much  weight  apparently  has 
been  attributed  in  some  of  the  decisions  to  the  question  who  was  in- 
terested in  the  suppression  of  the  instrument,  and  not  enough  to  the 
presumption  in  favor  of  innocence.  A  crime  may  be  fastened  on  an 
individual  by  circumstantial  evidence,  but  it  should  first  be  proved  that 
there  is  a  crime.  The  natural  inference  from  the  cancellation  of  a 
will  is  that  it  was  an  innocent  act,  done  by  the  person  to  whom  the 
dominion  over  the  instrument  properly  belonged.  This  presumption 
obviously  cannot  be  overcome  by  showing  that  a  disappointed  heir  or 
devisee  had  access  to  the  instrument,  and  might  have  destroyed  it. 

Such  a  supposition  would  be  as  unjust,  as  a  conviction  for  felony  or 
misdemeanor  without  proof  of  the  corpus  delicti.  It  is  necessary,  there- 
fore, in  every  such  case,  to  begin  by  excluding  the  agency  of  the 
testator.  Until  this  is  done,  there  can  be  no  right  to  infer  that  the  act 
was  a  spoliation,  rather  than  a  legitimate  revocation  of  the  will. 
Ben  V.  Chesholrn's  Heirs,  1  B,  Monroe,  408 ;  Clark  v.  llorton,  5 
Rawle,  233. 

Between  two  hypotheses,  one  consistent  with  innocence,  the  othor 
necessarily  implj'ing  guilt,  the  former  should  obviously  prevail,  until 
negatived  by  proof.     Williams  v.  The  Hast  India  Company,  3  East, 
VOL  II. — 33 
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192  ;  Bex  V.  The  Inhabitants  of  Herhorne,  2  B.  &  Akl.  281.  In  Jones  v. 
JUurphy  (ante,  512),  the  court  were  of  opinion  that  the  reconciliation  of 
the  testator  with  his  daughter,  whom  he  had  disinherited  by  a  devise 
in  favor  of  his  wife,  negatived  the  presumption  that  a  subsequent  will 
by  which  his  property  was  equally  divided  between  both,  had  been 
destroyed  by  him,  and  that  the  jury  were  consequently  at  liberty  to 
adopt  the  other  alternative,  that  the  disappearance  of  the  instrument 
was  due  to  the  wrongful  act  of  the  person  whom  it  prejudiced.  We 
may,  notwithstanding,  doubt  whether  an  inference  of  crime  should  be 
drawn  from  arguments  which  however  plausible,  are  founded  on  con- 
jecture or  suspicion  instead  of  proof,  'the  presumption  in  favor  of 
innocence,  applies  in  civil  cases  as  well  as  criminal ;  and  evidence  that 
a  party  was  interested  in  committing  a  crime,  will  not  justify  the  infer- 
ence that  an  event  which  may  have  had  an  innocent  cause  was  the  result 
of  guilt.  The  Lexington  Insurance  Company  v.  Power,  10  Ohio,  324  ; 
Filler  V.  Paiton,  8  W.  &  S.  455 ;  Morrell  v.  Melchior,  30  Mississippi, 
516;  Williams  V.  The  East  India  Company,  3  East,  192.  The  jury 
obviously  would  not  be  entitled  to  infer  that  the  plaintiff,  in  an  action 
on  a  policy  of  insurance,  had  set  fire  to  his  house  because  it  was  fully 
insured,  and  the  lot  would  be  worth  nearly  as  much  without  the  build- 
ing. Beaumont  v.  Thurlell,  \  Bing.  330.  And  the  case  is  not  materi- 
ail}'  different  when  a  charge  of  spoliation  is  based  on  the  interest  of  the 
heir,  and  the  possibility  of  his  having  destroyed  the  will.  Clark  v. 
Morton,  5  Rawle,  233 ;  Ben  v.  Chisholm's  Heirs. 

The  rule  that  guilt  shall  not  be  presumed,  when  the  circumstances 
are  compatible  with  innocence,  has  been  applied  under  a  great  variety 
of  circumstances.  In  Williams  v.  The  East  India  Company,  3  East, 
192,  the  action  was  brought  to  recover  damages  for  the  loss  occasioned 
b3'  the  alleged  neglect  of  the  defendants,  in  not  giving  notice  of  the 
dangerous  and  inflammable  nature  of  the  contents  of  a  can  of  varnish, 
shipped  on  board  the  plaintiff's  vessel.  Ordinarily,  the  burden  of  proof 
is  on  him  who  has  the  affirmative  of  the  issue  ;  but  the  court  held  that 
the  presumption  in  favor  of  innocence,  made  it  incumbent  on  the  plaintiff 
to  show  that  notice  was  not  given,  before  calling  on  the  defendants  for 
evidence  that  it  was. 

"  The  rule  of  law  is,"  said  Lord  Ellenborough,  "  that  where  any  act 
is  required  to  be  done  on  the  one  part,  so  that  the  party  neglecting  it, 
would  be  guilty  of  a  criminal  neglect  of  duty  in  not  having  done  it, 
the  law  presumes  the  affirmative,  and  throws  the  burthen  of  proving 
the  contrary,  that  is  in  such  case  of  proving  a  negative,  on  the  other 
side."  3Ionk  Y.  Butler,  1  Roll.  R.  83.  "In  a  suit  for  tithes,  in  the 
spiritual  court,  the  defendant  pleaded  that  the  jjlaintiff  had  not  read  the 
thirty-nine  articles,  and  the  court  put  the  defendant  to  prove  it,  though 
a  negative.     Whereujjon  he  moved  the  court  for  a  prohibition  ;  which 


LAWSON    V.    MORRISON.  515 

was  denied :  for,  in  this  case,  the  law  will  presume  that  a  parson  had 
read  the  articles,  for  otherwise  he  is  to  lose  his  benefice  ;  and  when  the 
law  presumes  the  affirmative,  then  the  negative  is  to  be  proved.  Th's, 
it  will  be  observed,  was  in  a  civil  suit.  So  in  Lord  Halifax^  Case,  Bull. 
N.  P.  298 ;  Viner,  tit.  Evidence ;  upon  an  information  against  Lord 
Halifax,  for  refusing  to  deliver  up  the  rolls  of  the  auditor  of  the  Court 
of  Exchequer,  the  Court  of  Exchequer  put  the  plaintiff  upon  proving 
the  negative,  viz.,  that  he  did  not  deliver  them  ;  for  "  a  person  shall  be 
presumed  duly  to  execute  his  office,  until  the  contrary  appear."  And 
also  in  The  King  v.  Coombs,  Com.  51,  the  defendant  swore  an  affirma- 
tive, and  an  information  was  exhibited  against  him  for  it.  And  although 
a  negative  could  not  be  proved,  yet  the  court  directed  that  they,  that 
is  to  say,  the  prosecutors,  should  first  give  their  probable  evidence,  and 
that  the  defendant  should  afterwards  prove  the  aflSrmative,  if  he  could. 
And  the  same  principle  is  recognized  in  Gilbert's  Law  of  Evidence,  148, 
viz.,  "  that  where  the  law  supposes  the  matter  contained  in  the  issue, 
there  the  opposite  party  (that  is,  the  party  who  contends  for  the  con- 
trary of  that  which  the  law  supposes,)  must  be  put  into  proof  of  it  by 
a  negative.  That  the  declaration,  in  imputing  to  the  defendants  the 
having  wrongfully  put  on  board  a  ship,  without  notice  to  those  con- 
cerned in  the  management  of  the  ship,  an  article  of  a  highly  dangerous 
and  combustible  nature,  imputes  to  the  defendants  a  criminal  negligence, 
cannot  well  be  questioned.  In  order  to  make  the  putting  on  board 
wrongful,  the  defendants  must  be  cognizant  of  the  dangerous  quality 
of  the  article  put  on  board,  and  if  being  so,  they  yet  gave  no  notice, 
considering  the  public  danger  thereby  occasioned  to  the  lives  of  those 
on  board,  it  amounts  to  a  species  of  delinquency  in  the  persons  con- 
cerned, in  so  putting  such  dangerous  article  on  board,  for  which  they 
are  criminally  liable,  and  punishable  for  a  misdemeanor  at  least.  We 
are  therefore  of  opinion,  upon  the  principle  and  the  authorities  above 
stated,  that  the  burden  of  proving  that  the  dangerous  article  in  ques- 
tion was  put  on  board  without  notice,  rested  upon  the  plaintiff  alleging 
it  to  have  been  wrongfully  put  on  board  without  notice  of  its  nature 
and  quality." 

It  may  be  observed,  with  reference  to  this  decision,  that  if  the  de- 
fendants ought  to  have  given  notice  of  the  contents  of  the  package, 
the  plaintiff  ought  not  to  have  received  it,  knowing  what  it  contained. 
The  presumption  against  wrong,  would  therefore  seem  to  have  been 
as  weighty  on  one  side  as  on  the  other,  and  the  explanation  of  the 
case  apparently  is,  that  the  plaintiff  having  averred  gross  negligence, 
was  bound  to  call  the  persons  who  were  cognizant  of  the  transaction, 
and  could  not  ask  the  jury  to  substitute  inference  for  proof. 

In  the  subsequent  case  of  Bex  v.  The  Inhabitants  of  Twyning,  2  B. 
&  Aid.  281,  the  controversy  was  whether  a.  woman  had  acquired  a 
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settlement  by  a  marriage  contracted  a  year  after  the  departure  of  her 
first  husband  who  had  not  been  heard  from  during  the  interval.  Under 
these  circumstances,  it  was  said  that  things  should  ordinarily  be  pre- 
sumed to  continue  in  the  same  condition  when  there  was  no  evidence 
of  change.  In  the  case  in  hand  this  presumption  was  encountered  by 
that,  in  favor  of  innocence,  and  the  Litter  being  the  stronger  must 
prevail.  The  same  point  was  determined  in  Greenhorough  v.  Under- 
hill,  12  Vermont,  504. 

A  similar  decision  may  be  found  in  Spears  v.  Burton,  31  Mississippi, 
54*7.  ^\'hen,  however,  the  first  husband  of  the  woman  was  proved  to 
have  been  alive  twent^'-seven  days  before  the  second  marriage  was 
celebrated,  the  court  held,  that  the  question  was  one  of  fact  to  be 
determined  on  the  evidence,  and  that  a  death  of  wliich  there  was  no 
proof,  should  not  be  presumed  contrary  to  probability,  in  order  to  sus- 
tain an  act  which  was  prima  facie  criminal.  Rex  v.  The  Inhabitants  of 
Harborne,  2  A.  &  E.  540.  In  delivering  judgment  Lord  Denman 
said,  that  "  nothing  is  more  absurd  than  the  notion  that  there 
is  to  be  any  rigid  presumption  of  law  on  such  questions  of  fact,  with- 
out reference  to  accompanying  circumstances,  such,  for  instance, 
as  the  age,  or  health  of  the  part}-.  There  can  be  no  such  strict 
presumption  of  law.  I  am  aware,  that  in  Bex  v.  Twyninrj,  Bayley,  J., 
founded  his  decision  on  the  ground  of  contrary  presumptions;  but 
I  think  that  the  only  questions  in  such  cases  are,  what  evidence  is 
admissible,  and  what  inference  may  fairly  be  drawn  from  it.  It  may 
be  asked,  suppose  a  party  were  shown  to  be  alive  within  a  few  hours  of 
the  second  marriage,  is  there  no  presumption  then  ?  The  presumption 
of  innocence  cannot  shut  out  such  a  presumption  as  tliat  supposed.  I 
think  no  one,  under  such  circumstances,  could  presume  that  the  party 
was  not  alive  at  the  time  of  the  second  marriage." 

The  result  of  the  authorities  whould  therefore  seem  to  be  that  the 
presumption  in  favor  of  innocence,  will  not  justify  a  forced  construc- 
tion of  the  evidence ;  but  that  a  crime  should  not  be  presumed  when 
the  facts  are  reconcilable  with  innocence  unless  the  evidence  is  such 
as  to  satisfy  a  reasonable  mind  that  a  wrong  was  actually  done. 
Beaumont  v.  Thurstell,  1  Bing.  339 ;  Aeby  v.  Rapehje,  1  Hill,  9 ; 
Thayer  v.  Boyle,  30  Maine,  475 ;   Shelden  v.  White,  35  Id.  227. 

To  sustain  a  charge  of  spoliation,  it  must  consequently  appear  by 
some  direct  means  of  proof,  that  the  will  was  not  cancelled  by  the 
testator,  or  that  it  was  wrongfully  destroyed  by  another  person.  Clark 
V.  Morton,  5  Rawle  ;  Ghisholm  v.  Ben,  7  B.  Monroe,  408  It  would 
seem,  moreover,  that  if  the  declarations  of  the  testator  are  admissible 
in  cases  of  this  description,  which  has  been  denied,  they  should  still 
not  be  allowed  to  rebut  the  presumption  of  revocation  arising  from 
the  disappearance  or  cancellation  of  the  will  without  other  and  corro- 
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borating  evidence.  Clark  v.  Morton,  5  Rawle,  235,  245  ;  GhisJiolm  v. 
Ben;  Jackson  v.  Betts,  7  Cowen,  208,  6  Wend.  173  ;  Smock  v.  Smock, 
3  Stockton,  156. 

All  the  authorities,  however,  agree  that  where  there  is  ground  for  a 
reasonable  inference  on  the  one  hand,  that  the  will  was  in  existence  at 
the  testator's  death,  or  on  the  other,  that  it  was  suppressed  by  fraud, 
the  presumption  of  revocation  will  be  repelled,  or  to  speak  more 
accurately,  will  not  arise.  In  Finch  v.  Finch,  1  L.  R.  Pro.  &  Divorce, 
371,  a  son  whom  the  testator  had  disinherited  came  forward  officiously 
to  look  for  the  will  immediately  after  his  father's  death.  The  search 
was  conducted  without  witnesses,  and  when  he  came  out  of  the  room 
where  it  had  been  carried  on,  he  seemed  to  be  concealing  something 
under  his  coat.  He  was  cited  subsequentl}-  to  contest  the  will,  but  did 
not  appear.  It  was  also  shown,  that  the  testator  said  not  long  before 
his  death,  that  he  meant  to  leave  all  his  property  to  his  daughter. 
Under  these  circumstances  the  court  held,  that  there  was  no  presump- 
tion of  revocation,  and  that  the  will  should  be  admitted  to  probate  on 
secondary  evidence  of  its  contents. 

Sir  J.  P.  Wilde  said,  that  to  justify  the  inference  that  the  testator  had 
destroj'ed  the  will,  it  must  appear  that  it  was  not  in  being  at  his  death. 
It  was  no  doubt  true,  that  if  a  man  died,  having  executed  a  will,  which 
could  not  be  found  on  due  investigation  after  his  decease,  the  law  raised 
a  presumption  that  it  was  revoked  by  him.  But  there  was  a  pre- 
liminary question,  whether  the  will  was  in  existence  when  he  died. 
There  could  be  no  difficulty  on  this  head,  where  search  was  as  gener- 
all};-,  made  in  the. depositories  of  the  deceased,  by  a  person  whose  good 
faith  was  bej'ond  suspicion,  and  who  could  vouch  satisfactorily.  In 
the  case  under  consideration,  there  was  no  sufficient  proof  that  the 
will  was  not  found  in  the  depositories  of  the  testator.  It  was  the  non- 
existence of  the  paper  at  the  time  of  death  which  led  to  the  legal 
presumption  of  revocation.  In  the  absence  of  this  basis,  the  presump- 
tion was  the  other  way,  and  in  favor  of  the  continuance  of  the  will  as  a 
valid  instrument. 

It  was  said,  in  like  manner,  in  Padmore  v.  Wharton,  2  Sw.  &.  Tr. 
419,  that  there  was  a  material  question  of  fact  to  be  decided  before 
any  presumption  could  arise  on  either  side — was  the  will  found  at  the 
decease  of  the  testatrix  or  not  ?  If  it  was  found  at  her  death,  and  in 
an  unmutilated  state,  then  she  did  not  revoke  it.  If  it  was  not  so 
found,  there  was  room  and  foundation  for  the  revocation  which  the  law 
would  presume,  in  the  absence  of  testimony  to  rebut  it. 

Although  the  revocation  and  execution  of  a  will  are  both  in  one 
sense,  testamentary,  there  is  this  material  difference,  that  one  is  ambu- 
latory during  the  life  of  the  testator,  and  contingent  on  his  death;  the 
other  absolute,  and  designed  to  take  effect  at  once.     A  revocatory  act, 
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designed  to  clear  the  way  foi-  a  new  disposition  of  the  estate,  is,  as  we 
have  seen,  subject  to  an  implied  condition,  and  will  fail,  unless  the 
devising  purpose  is  carried  into  effect,  hi  re  Brewster,  6  Juris. 
56  ;  Evans'  Appeal,  8  P.  P.  Smith,  238,  248  (ante,  498).  But  a  re- 
vocation once  accomplished,  is  final,  and  cannot  be  annulled  by  an^- 
subsequent  event.  The  question  arose  in  Burtenshaw  v.  Gilbert,  1 
Cowper,  49,  where  it  was  contended,  that  inasmuch  as  the  cancella- 
tion of  a  former  will  and  the  execution  of  a  new  one  had  occurred 
coteraporaneously,  they  should  be  regarded  as  dependent,  and  the  sub- 
sequent revocation  of  the  second  instrument  held  to  revive  the  first. 
This  argument  was  said  to  be  strengthened  by  the  circumstance  that  a 
duplicate  of  the  earlier  will  was  found  intact  among  the  papers  of  the 
testator  at  his  death.  Lord  Mansfield  was,  however,  of  opinion,  that 
when  a  cancellation  or  other  act  of  a  like  nature  has  once  taken  effect 
as  a  revocation,  the  disposing  power  of  the  instrument  is  wholly  gone, 
and  cannot  be  revived,  by  showing  that  the  testator  subsequently 
underwent  a  change  of  purpose,  and  desired  the  will  to  stand.  In 
Walton  V.  Walton,  1  Johnson's  Ch.  258,  the  recision  of  a  contract  of 
sale  was  accordingly  held  not  to  revive  a  devise  which  the  execution 
of  the  contract  had  revoked  ;  and  the  rule  was  applied,  with  equal 
stringency,  in  Bohannon  v.  Walcott,  1  Howard,  Miss.  336  ;  James  v. 
Marvin,  3  Connecticut,  576  ;  and  Ooodiitle  v.  Otway,  2  H.  Bl.  516. 

The  principle  is  the  same  whether  the  revoking  purpose  is  expressed 
by  acts  or  language,  and  may  even  apply  where  it  is  set  forth  in  writing 
on  the  will  itself  Withers  v.  2IoU,  2  Connecticut,  61.  When,  however, 
the  intention  to  revoke  is  expressed  in  a  writing  which  is  clearly  testa- 
mentary, it  will  be  subject,  prima  facie,  to  the  general  rule,  that  such 
instruments  are  ambulatory  and  may  be  recalled  at  anj'  time  during 
the  life  of  the  testator.  In  Goodright  v.  Glazier,  4  Burrow,  2512,  it 
was  contended,  on  behalf  of  the  plaintiff,  that  a  clause  in  a  later  will, 
revoking  one  of  earlier  date,  was  as  conclusive  as  if  the  latter  instru- 
ment had  been  thrown  into  the  fire  or  cancelled  ;  and  that  the  destruc- 
tion of  the  second  will,  would  not  revive  the  first.  The  court  were, 
however,  of  opinion,  that  acts  done  through  a  will,  partake  of  the 
revocable  character  of  the  means,  and  that  the  cancellation  of  a  revok- 
ing will  is  consequently  a  revival  of  the  instrument  which  it  counter- 
mands. 

A  difl^erent  rule  prevailed  in  the  ecclesiastical  courts,  under  which 
the  effect  of  the  cancellation  of  a  subsequent  in  reviving  a  pi-ior  will, 
depended  on  the  intention  with  which  the  act  was  done.  In  Ex  parte 
Hillier,  3  Atkyns,  790,  it  seems  to  have  been  thought  that  tlie  burden 
of  proof  is  on  those  who  maintain  the  hypothesis  of  revocation,  and  that 
they  must  show  affirmatively  that  such  was  the  design.  But  in  Moore 
V.  Moore,  l  Fhillimore,  375,  the  Court  of  Archives  and  the  High  Court 
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of  Delegates,  arrived  at  the  conclusion  that  the  question  is  one  of  fact, 
depending  on  the  intention  of  the  testator  as  gathered  from  tlie  whole 
of  the  res  gestae.  In  Usteeke  v.  Bowden,  2  Adams,  116,  the  legal  pre- 
sumption was  said  to  be  neither  in  favor  of  nor  against  the  revival  of 
a  former  uncancelled  will  by  the  cancellation  of  a  revoking  will  of  later 
date.  This  doctrine  is  borne  out  by  the  general  course  of  decision. 
Welch  V.  Phillips,  1  Moore,  P.  C.  C.  279;  Eirchudbright  v.  Kirchud- 
bright,  1  Haggard,  325;  James  y.  Cohen,  1  Curteis,  Yt4  ;  although,  in 
Welch  V.  Phillips,  Parke,  Baron,  inclined  to  the  doctrine  of  Burten- 
shaw  V.  Gilbert,  that  the  revival  of  the  former  will  follows  necessarily 
as  a  conclusion  of  law. 

A  similar  view  was  taken  in  Flintham  v.  Bradford,  10  Barr,  82,  on 
the  authority  of  the  principal  case,  and  of  Ooodright  v.  Glazier ;  and 
it  was  said  that  if  the  presumption  of  revival  could  be  rebutted  by  co- 
temporaneous  declarations  showing  that  such  was  not  the  intent  with 
which  the  subsequent  will  was  cancelled,  nothing  that  the  testator  said 
subsequently  could  have  that  effect,  nor  could  it  follow  from  evidence 
of  his  reconciliation  with  the  members  of  his  family  wliom  the  former 
will  had  disinherited  The  point  is  a  doubtful  one,  but  the  weight  of 
authority  in  this  country  would  seem  to  be  that  while  the  revocation  of 
the  second  will  is  prima  facie  a  revival  of  the  first,  the  question  is  still 
one  of  fact,  and  the  decision  must  be  in  accordance  with  the  intention 
of  the  testator  as  shown  by  his  declarations  or  any  other  legitimate 
means  of  proof  Boudinot  v.  Bradford,  2  Dallas,  266  ;  2  Yeates,  170  ; 
Taylor  v.  Taylor,  2  Nott  &  McCord,  482  ;  Langenfeldter  v.  Langen- 
feldter,  Hardin,  119;  Caluin  v.  Wetherford,  20  Maryland,  357;  Marsh 
v.  Marsh,  3  Jones,  N.  C.  177. 

In  Calvin  v.  Weatherford,  the  court  said,  that  while  the  cancellation 
would  not  operate  as  a  revival,  unless  such  was  the  design,  it  was 
prima  facie  evidence  of  an  intention  to  revive,  which  might  be  strength- 
ened, qualified,  or  rebutted  by  the  attendant  circumstances  and  the 
act  and  declarations  of  the  testator,  and  should  not  be  allowed  to  pre- 
vail, when  there  was  just  ground  for  inferring  that  he  believed  that 
both  wills  were  inoperative,  and  that  the  land  would  descend  to  his 
heirs. 

In  Boudinot  v.  Bradford,  2  Dallas,  256,  the  presumption  of  revival 
was  in  like  manner  allowed  to  be  overcome  by  evidence,  that  the  testa- 
tor declared  during  his  last  illness,  that  he  had  no  will  and  meant  to 
die  intestate.  It  has,  however,  been  decided  in  several  intances,  that 
an  absolute  revocation,  will  be  not  less  effectual,  because  it  is  expressed 
through  a  revocable  instrument,  and  that  a  prior  devise  consequently 
will  not  revive  on  the  cancellation  Of  a  will,  by  which  it  is  revoked 
in  terms.  James  v.  Marvin,  3  Conn.  576;  Bohannon  v.  Walcott, 
1  Howard  Miss.  336  ;    Lively  v.  Harwell,  29  Georgia,  509.     The  same 


520 


REVOCATION    OF    WILLS. 


point  may  be  found  in  Simmons  v.  Himmon!<,  26  Barb.  68,  wtiere  tlie 
court  lield,  that  a  will  does  not  revive  on  the  cancellation  of  a  subse- 
quent will,  by  which  it  is  revoked  absolutely  and  in  terms.  But  this 
case  seems  to  have  been  founded  on  a  passage  in  Powell  on  Devises, 
which  is  said  in  Mr.  Jarman's  edition  of  that  work,  to  be  an  erroneous 
inference  from  Goodright  v.  Harwood,  1  Cowper,  92.  It  is  no  doubt 
true,  that  a  will  actuallj'  revoked,  is  as  much  gone  as  if  it  had  been 
thrown  into  the  fire  and  cancelled.  When,  however,  the  revoking 
instrument  is  itself  ambulatory  and  never  takes  effect,  it  is  not  so 
much  that  the  antecedent  will  is  revived,  as  that  it  never  was  revoked. 
Flintham  v.  Bradford,  10  Barr,  82,  90.  The  execution  of  a  power  by 
a  deed,  or  other  writing  operating  inter  vivos  is  final,  unless  it  is  made 
revocable  in  terms,  but  if  the  power  be  executed  by  will,  a  right  of  re- 
vocation will  result  from  the  nature  of  the  means  employed.  Sugden 
on  Powers,  4T0,  484.  And  the  case  is  nearly  analogous,  when  one  tes- 
tamentary writing  is  revoked  by  another. 

It  would  seem  to  follow  from  these  premises,  tliat  when  the  instru- 
ment of  revocation  is  itself  recalled,  it  will  cease  to  operate  for  that 
or  an3'  other  purpose.  Marsh  v.  Dlursh,  3  Jones,  '77.  In  Goodright 
V.  Glazier,  the  revival  of  the  first  will  was  accordingly,  as  we  have  seen, 
lield  to  be  a  necessary  consequence  of  tlie  cancellation  of  tlie  second. 
This  conclusion  may  be  logically  accurate ;  but  maj'  still,  if  rigorously 
enforced,  tend  in  many  cases  to  defeat  the  real  intention  of  the  testator. 
Few  men  not  versed  in  the  law,  are  sufficiently  cognizant  of  the  dis- 
tinction between  a  testamentary  revocation  and  one  effected  in  any 
other  way,  to  know  that  the  cancellation  of  an  objectionable  devise, 
will  revive  one  of  earlier  date,  which  may  have  been  intended  to  pro- 
vide for  a  state  of  things  that  has  long  since  passed  away,  and  is 
less  in  accordance  with  the  wishes  of  the  testator  than  the  instrument 
which  he  destroys. 

The  large  experience  of  the  ecclesiastical  courts,  accordingly  led 
them  to  qualify  the  rule,  by  looking  bej'ond  the  formal  act  of  the  devi- 
sor to  his  true  meaning;  Marsh  v.  Marsh,  3  Jones,  IT  ;  and  their  views 
obtained  the  sanction  of  one  of  the  wisest  judges  of  the  courts  of  com- 
mon law.  ■'  If,"  said  Ch.  J.  Alibott,  while  sitting  as  one  of  the  commis- 
sioners in  j)[oore  v.  Moore,  1  Phillimore,  315,  406,  "it  is  laid  down  as 
an  absolute  proposition,  that  the  cancelling  of  the  second  will  necessa- 
rily revives  the  first,  cases  may  be  put  so  distressing,  as  to  make  one 
feel  a  little  doubtful  whether  such  a  rule  should  stand.  Suppose  a  man, 
having  a  wife  and  one  child,  should  make  a  will  leaving  his  property  in  a 
manner  suitable  to  the  then  state  of  his  family;  that  he  should  after- 
wards have  six  children  born,  and  then  should  make  a  will  which  he 
should  afterwards  destroy ;  by  setting  up  the  first  will,  you  would 
leave  five  of  the  children  unprovided  for." 
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The  only  argument  that  can  be  urged  agahist  this  reasoning,  is  the 
necessity  for  adhering  to  fixed  rules,  and  the  danger  of  allowing  the 
oi)evation  of  written  instruments  to  be  controlled  by  parol  evidence  of 
an  intention,  which  the  parties  have  not  expressed  as  the  law  requires. 
Flwtliam  V.  Bradford,  10  Barr,  82,  92.  This  is  peculiarly  true,  when 
the  declarations  of  the  testator  are  adduced  in  a  controversy  arising 
under  his  will,  because  the  case  is  one  where  men  not  unfrequently  use 
language  to  conceal  their  thoughts  from  the  intrusive  curiosity  of  mer- 
cenary or  interested  relatives  and  dependants.  Clark  v.  Morton,  5 
Rawle,  233,  243. 

In  Marion  v.  Eoe,  8  A.  &  E.  16,  the  decisions  of  the  ecclesiastical 
courts  were  accordingly  said  not  to  be  in  point  when  the  question 
arises  on  a  devise  of  land.  For  as  the  statute  of  frauds  requires  the 
execution  and  revocation  of  such  instruments  to  be  authenticated  by 
certain  means  of  proof,  so  it  impliedly  excludes  evidence  of  a  different 
and  inferior  kind.  It  would  seem  to  follow  from  this  decision,  that 
when  a  particular  mode  of  authentication  is  prescribed  by  statute,  it 
must  be  pursued  in  all  that  tends  to  vary  or  establish  the  will.  The 
statute  1st  Victoria  enacts  that  "  no  will  shall  be  valid  unless  it  shall 
be  signed  at  the  foot  or  end  thereof  by  the  testator  or  some  other  per- 
sons in  his  presence  and  by  his  direction."  Parol  declarations  are 
accordingly  inadmissible  under  the  provisions  of  this  statute,  whether 
the  propertji-  bequeathed  is  real  or  personal  estate  ;  Quick  v.  Quick,  3 
Swabey  &  Tristram,  462 ;  and  a  similar  rule  prevails  in  Pennsylvania, 
under  the  Act  of  April  I3th,  1833.  Flintham  v.  Bradford,  10  Barr, 
82,  92  ;  Lewis  v.  Lewis,  2  W.  &  S.  455,  457. 

An  act  may  no  doubt  be  qualified  by  the  accompanying  declarations 
of  the  agent;  Doe  v.  Palmer,  16  Q.  B.  741  ;  Bateman  v.  Pennington,  3 
Moore,  P.  C.  C.  225  ;  and  the  burning,  tearing  or  obliteration  of  a 
devise,  will  not  be  a  revocation  if  it  appears  from  what  is  said  at  the 
time,  that  he  did  not  mean  to  annul  the  instrument.  Elms  v.  Elms,  1 
Swabey  &  Tristram,  155.  The  legal  consequences  of  an  act  cannot, 
however,  be  varied  by  a  declaration  which  does  not  qualify  the  act 
itself  We  have  seen  that  the  language  of  the  testator  may  be  re- 
ceived in  evidence  to  show  that  the  cancellation  of  a  will  was  relative 
and  depended  on  the  effect  which  it  would  have  in  reviving  a  former 
testament  (ante).  But  when  the  revocation  of  the  second  will  is 
absolute,  the  revival  of  the  first  is  a  necessary  inference,  which  cannot, 
agreeably  to  the  doctrine  of  GoodrigM  v.  Glazier,  and  Marston  v.  Roe, 
be  repelled  by  extrinsic  evidence  that  such  was  not  the  intention  of  the 
testator,  or  that  he  acted  under  the  belief  that  both  wills  were  at  an 
end.  It  was  indeed  said  in  Flintham  v.  Bradford,  that  where  it  ap- 
pears clearlj'  that  the  testator  meant  to  die  intestate  and  not  having  the 
former  will  within  reach,  cancelled  the  other  with  intent  to  avoid  both, 
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such  intent  existing  at  tlie  time  of  the  cancellation  and  connected 
with  it,  may  be  given  in  evidence  as  part  of  the  res  gestae  for  the  same 
reasons  which  make  it  allowable  to  show  by  the  declarations  of  the  tes- 
tator, that  he  threw  his  will  into  the  fire  by  mistake  and  not  animo 
revocandi.  It  is  obvious  that  if  a  will  were  cancelled,  except  the  sig- 
nature of  the  testator  and  a  clause  revoking  prior  wills,  they  would 
not  revive.  And  it  may  be  contended  that  even  where  the  destruction 
of  the  instrument  is  complete,  the  declarations  of  the  testator  are  evi- 
dence that  he  meant  the  revoking  clause  to  stand.  When,  however, 
the  revocation  is  in  writing,  it  cannot  be  varied  or  contradicted  by 
parol,  and  the  revival  of  the  antecedent  will  is  a  necessary  consequence, 
unless  a  different  intent  appears  on  the  face  of  the  instrument. 

The  question  is  now  closed  in  England  by  the  statute,  I  Victoria,  c. 
26,  sect.  22,  which  enacts,  that  a  will  revoked  in  anj^  manner  shall  not 
be  revived  except  by  a  new  execution,  or  a  codicil  showing  an  intention 
of  revival.  A  similar  rule  has  been  introduced  by  statute  in  ^Missouri. 
Under  these  enactments  a  testamentary  revocation  is  as  absolute  as  if 
the  instrument  which  it  countermands  were  destroyed  or  cancelled,  and 
does  not  cease  to  be  so  on  the  destruction  of  the  revoking  will. 

The  subject  is  still  open  on  this  side  of  the  Atlantic,  where  it  may 
be  necessary  to  choose  between  the  inflexible  rule  laid  down  in  Good- 
right  V.  Glazier,  and  the  uncertaint}^  attendant  on  tlie  admission  of 
extrinsic  evidence.  In  a  case  where  formal  acts  are  material  only  as 
manifestations  of  design,  the  safer  course  is  to  regard  the  cancellation 
of  a  revoking  will  as  affording  a  presumption  of  revival,  which  shifts 
the  burden  of  proof,  and  makes  it  incumbent  on  those  who  maintain 
the  contrary  to  show  that  such  was  not  the  purpose  of  the  testator. 
Calvin  V.  Weatherford,  20  Maryland,  35Y.  All  presumptions,  said 
Lord  Mansfield,  in  Brady  v.  Gurbilt,  1  Douglas,  30,  39,  may  be  rebutted 
by  every  sort  of  evidence,  and  if  this  allegation  is  too  general  it  should 
at  least  be  true  when  the  question  at  issue  is  one  of  intention.  The 
answer  to  this  argument  is  that  the  revival  of  the  former  will  is 
due  to  a  technical  rule  which  operates  independently  of  design.  Marsh 
V.  Marsh,  3  Jones,  It.  In  Flintham  v.  Bradford,  10  Barr,  82,  where 
the  controversy  was  whether  the  cancellation  of  a  will  had  revived  one 
of  earlier  date,  various  matters  were  relied  on  as  showing  that  the  tes- 
tator had  no  such  purpose,  and  was,  on  the  contrary,  firmly  irapiessed 
with  the  belief  that  both  instruments  were  equally  inojierative,  and 
that  his  real  estate  would  descend  to  the  heirs-at-law.  Among  these 
were  the  kind  feelings  entertained  by  him  during  the  latter  years  of  his 
life  towards  certain  members  of  his  family  whom  he  had  disinherited  by 
the  previous  will;  the  sale  of  part  of  the  land  formerly  devised,  the  dec- 
larations made  by  him  at  different  periods,  and  finally  a  will  of  later  date 
disposing  of  the  property  in  a  different  way,  and  which  although  effectual 
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as  a  will  of  personalty  was  not  so  worded  as  to  pass  real  estate.  This 
offer  was  rejected  at  tlie  trial,  on  the  ground  that  if  the  acts  and  declara- 
tions of  the  testator  were  admissible,  to  show  the  intent  with  which 
he  acted  in  cancelling  the  will,  the  evidence  must  still  be  confined 
to  what  took  place  at  the  time  when  the  act  was  done.  The  case  was 
carried  on  a  bill  of  exceptions  to  the  Supreme  Court  who  sustained  the 
course  taken  in  the  court  below,  and  held  that  the  revival  of  the  ante- 
cedent will  was  a  legal  consequence,  unless  it  could  be  shown  that  the 
failure  to  cancel  it  was  due  to  accident  or  mistake  of  fact,  or  to  the  in- 
ability of  the  testator  to  obtain  possession  of  the  instrument.  In 
Marsh  v.  Maish,  3  Jones,  N.  C.  77,  the  Supreme  Court  of  North  Caro- 
lina seem  to  have  inclined  to  this  view  of  the  question,  but  limited 
themselves  to  deciding,  that  where  the  cancelled  will  was  a  substitute 
for  another  which  had  been  lost,  and  was  destroyed  when  that  was 
found,  the  revival  of  this  earlier  will'was  an  inference  which  there  was 
nothing  to  rebut. 

There  can  be  no  doubt  in  any  aspect  of  the  subject  that  the  material 
question  is  the  intention  of  the  testator  at  the  time,  and  not  what 
his  views  and  wishes  were  at  any  subsequent  period.  But  subsequent 
declarations  may,  notwithstanding,  be  persuasive  evidence  of  his  belief 
that  both  wills  were  alike  revoked,  and  that  he  was  about  to  die  in- 
testate. Boudinot  v.  Bradford,  2  Dallas,  256.  If  arbitrary  presump- 
tions are  to  be  adopted  in  cases  of  this  description  to  the  exclusion  of 
proof,  it  would  seem  better  to  hold  that  the  antecedent  will  is  not 
revived,  than  that  it  is.  And  such  is,  as  we  have  seen,  the  rule  estab- 
lished in  England  by  the  statute,  1  Victoria,  c.  2. 

In  the  instances  hitherto  considered,  the  revocation  arose  from  a 
change  in  the  testator's  purpose,  expressed  in  terms  or  implied  by  his 
acts  and  language.  But  the  same  result  may  follow  irrespective  of 
intention  from  an  alteration  in  the  estate  devised,  or  the  domestic 
relations  of  the  testator,  rendering  the  will  inapplicable  to  the  actual 
state  of  things,  and  authorizing  the  inference  that  it  ought  not  to 
stand. 

When  an  unmarried  man  makes  a  devise,  it  is  a  reasonable  pre- 
sumption that  he  does  not  look  forward  to  having  a  wife  and  child, 
whom  the  instrument  will  deprive  of  the  support  to  which  they  are  en- 
titled. It  is,  therefore,  an  implied  condition  that  if  such  a  contingency 
occurs  the  gift  shall  fail.  Young's  Appeal,  3  Wright,  115,  119.  The 
rule  is  accordingly  established  that  a  will  may  be  revoked  by  marriage 
and  the  birth  of  issue,  for  whom  it  does  not  provide.  Havens  v.  Van- 
denhurgh,  1  Denio.  27;  Walker  y.  Hall,  10  Casey,  483;  Ouerbury  v. 
Ouerbiwy,  2  Shower,  258  ;  Lugg  v.  Lugg,  2  Salkeld,  592.  Both  events 
must  occur  when  the  question  grows  out  of  a  devise  of  land  ;  White 
V.  Burford,  4  M.  &  S.  10;  McKnight  v.  Read,   1  Wharton,  213,  219  ; 
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Shcpprird  V.  SJippparJf,  5  Term,  51  ;  BruHh  v.  Wilkins,  4  Jolinson's 
('li.  506,  510;  Wiirnrr  v.  Beech,  4  Gray,  163;  Wheeler  v.  Whi'rler,  1 
Rhode  Island,  364,  371;  and  it  seems  that  a  devise  to  tlie  offsining 
of  a  first  marria<:;e  will  not  be  revoked  by  taking  a  second  wife 
wlio  bears  a  child.      Yerbij  v.  Yerbij,   3  Call.  289;   Savage  v.  Hears, 

2  Robinson,  Va.  570.  In  Brush  v.  Wilhins,  4  Johnson's  Ch.  506, 
however,  Chancellor  Kent  obviously  inclined  to  the  more  equitable 
doctrine,  that  the  will  of  the  testator  ought  not  to  be  upheld  to  the 
entire  exclusion  of  afterborn  children  ;  and  it  has  been  said  that  a  be- 
quest of  chattels  may  be  revoked  by  the  birth  of  a  child,  aided  by  cor- 
roborating circumstances.  Johnston  v.  Johnston,  1  Phillimore,  447.  In 
the  case  of  a  woman,  marriage  was,  however,  by  a  distinction  hardly 
reconcilable  with  justice,  an  immediate  revocation  of  a  will  executed 
while  she  was  sole;  Forse  and  Uemblinrfs  Case,  4  Reports,  60,  b  ; 
Mansion  v.  Roe,  2  Casey,  202  ;  Walker  v.  Hall,  10  Id.  403;  even  wheji 
the  property  was  bequeathed  to  the  man  who  afterwards  became  her 
husband.  Forse  and  MemfAuufs  Case.  The  ground  assigned  for  the 
decision  was  that  if  the  marriage  was  not  a  revocation,  inasmuch  as  the 
will  could  not  be  countermanded  after  coverture,  it  would  be  absolute 
contrarj'  to  the  nature  of  such  instruments,  which  is  to  be  ambulatory 
till  death.  It  was  well  established,  in  accordance  with  this  decision, 
tliat  the  alteration  of  the  status  of  a  woman  by  marriane,  was  a  coun- 
termand of  her  will  in  law,  and  that  the  instrument  did  not  revive  on 
the  death  of  the  husband  ;  and  such  is  still  the  rule  under  the  statute, 
1  Victoria  c.  26,  and  the  Act  of  April  8th,  1833,  in  Pennsylvania; 
Fransen's  Will,  2  Casey,  202  ;  Wa.lhn'  v.  Hall,  10  Id.  483,  488 ; 
although  the  reason,  so  far  as  it  lay  in  the  want  of  testamentary 
power,  has  ceased. 

It  seems  to  have  been  thought  at  one  period  that  this  doctrine  did  not 
apply  under  the  statute  of  frauds  to  devises  of  land.    Goates  v.  Hughes, 

3  Binnoy,  4'.)8,  507.  In  Willington  v.  Willington,  4  Burrow,  2165, 
Lord  Mauslield  said,  that  the  reason  of  the  things  is  the  same,  whether 
real  or  personal  estate  is  in  question,  and  the  law  was  so  held  in 
Christ02oher  v.  Ghristopher,  Dickens,  445  ;  and  Sprague  v.  Stone,  Am- 
bler, 721.  In  the  subsequent  case  of  Boe  v.  Lancashire,  5  Term,  349, 
where  it  was  contended  that  the  birth  of  a  posthumous  child  could  not 
operate  as  a  revocation,  because  it  would  be  absurd  to  deduce  a  cliange 
of  the  testator's  purpose  from  an  event  occurring  after  his  death  ; 
Lord  Kenj'on  answered  that  such  revocations  were  the  result  of  a  con- 
dition impliedly  annexed  to  the  will  and  by  which  it  was  necessarily 
avoided  when  the  contingency  occurred;  and  this  is  now  the  well  set- 
tled rule  in  England  as  it  regards  devises  of  land. 

In  Brady  v.  Cubit,  1   Douglas,  30,  39,  Lord  Mansfield  declared  un- 
reser\'edly,  that  this  presumption  might,  like  all  others,  be  rebutted  by 
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every  species  of  evidence  ;  and  such  was  the  established  doctrine  of 
the  ecclesiastical  courts,  where  the  declarations  of  the  testator  were 
admissible  to  show  that  he  intended  an  antecedent  will  to  take  effect 
notwithstanding  marriage  and  the  birth  of  issue.     Lugg  v.  Lugg,  1 
Lord  Raymond,  441 ;  Johnston  v.  Johnston,   1  Phillimore,  447.     The 
dictum  of  Lord  Mansfield  in  Brady  v.  Cubit,  was,  however,  foreign  to 
the  decision  which  went  on  the  ground  of  republication,  and  that  the 
will   was   not   a   disposition    of    the   whole   estate.       In    Marston   v. 
Boe,  8  A.  &  E.   14,  the  question  was  argued  before  all  the  judges, 
and  it  was  solemnly  determined  that  declarations  showing  that  the 
testator  meant  the  will  to  stand,  were  not  admissible  to  rebut  the 
presumption    of   revocation.       Tindal,     Ch.    J.,    said,    in    delivering 
judgment,  that   the  question  was  not  the  same  in  the  ecclesiastical 
courts  and  in  the  courts  of  common  law,  being  governed  in  the  latter 
by  the  provisions  of  a  statute  which  did  not  ordinarily  apply  to  the 
cases  arising  in  the  former.     The  ecclesiastical  courts  were  concerned 
in  the  granting  probate  of  wills  and  testamentary  papers  relating  to 
personalty  only,  and  there  was  no  statutory  enactment  excluding  parol 
evidence  of  the  intention  of  the  testator  as  to  what  should  or  should 
not  be  a  revocation  or  republication  of  a  will.     On  the  other  hand  the 
statute  of  frauds  had  anxiously'  and  carefully  excluded  such  evidence 
with  respect  both  to  the  original  making  and  the  revoking  of  wills  of 
land.     The  decisions  of  those  courts  might,  therefore,  be  sound,  and 
yet  furnish  no  authority  with  regard  to  the  point  actually  in  hand. 
Looking  to  the  authorities  in  the  courts  of  common  law,  the  balance 
preponderated  greatly  in  favor  of  the  proposition  that  no  evidence  of 
intention  could  be  received  to  rebut  the  presumption  that  a  will  was 
revoked  by  a  subsequent  marriage  and  tlie  birth  of  a  child.     It  was, 
as  the  judgment  of  Lord  Kenyon  in  Doe  v.  Lancashire  showed,  the 
result  of  a  tacit  condition,  implied  by  the  law,  that  the  will  should  not 
take  effect  if  there  was  a  total  change  in  the  situation  of  the  testator's 
familj',  and  this  opinion  was  confirmed  hy  the  declaration  of  Lord  Ellen- 
borough  in  Knehel  v.   Scrafton,  2  East.   530,  that  the  revocation  did 
not  follow,  in  such  cases,  from  any  presumed  "alteration  of  intention." 
In  the  analogous  case  of  the  revocation  of  a  will  by  a  conveyance 
executed  for  a  limited  purpose,  and  which  did  not  divest  the  estate,  it 
was  settled  under  Goodtitle  v.  Otway,  2  H.  Bl.  516,  that  the  presump- 
tion y^&s  juris  et  dejure,  and  of  so  violent  a  nature  that  it  could  not  be 
repelled  by  circumstances.     If  the  conduct  or  declarations  of  the  testa- 
tor were  admissible  to  show  that  he  meant  the  will  to  stand,  other  acts 
or  subsequent  declarations  might  be  adduced  leading  to  a  different 
inference,   and   the   conflict  and   uncertainty  would   arise   which   the 
statue  of  frauds  was  designed  to  obviate.     The  true  course  therefore 
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was  to  reject  such  evidence  altogether  as  contrary  to  tlie  intention  of 
the  Legislature. 

If  the  conclusion  reached  in  this  instance  by  the  chief  justice,  is 
irrefragable,  his  reasoning  would  seem  to  rest  at  one  point  on  an  in- 
suflicient  basis.  By  the  twenty-second  s£Ction  of  the  statute  of  frauds, 
no  will  in  writing  concerning  any  goods  or  chattels  or  personal  estate, 
shall  be  repealed,  nor  shall  any  clause,  devise  or  bequest  therein  be 
altered  or  changed  by  any  words,  or  will  b^^  word  of  mouth  only,  ex- 
cept the  same  be  in  the  life  of  the  testator  committed  to  writing,  and 
after  tbe  writing  thereof  read  unto  the  testator,  and  allowed  by  him 
and  proved  to  have  been  so  done  by  three  witnesses  at  the  least.  The 
statute  would  therefore  seem  to  have  been  intended  to  exclude  loose 
declarations  and  to  require  the  certainty  of  written  evidence,  whether, 
the  instrument  alleged  to  have  been  revoked  is  a  bequest  of  person- 
alty or  a  devise  of  land.  Some  care  is,  however,  requisite  in  the  ap- 
plication of  this  rule.  What  is  said  may  always  be  given  in  evidence 
when  it  forms  a  part  of  what  is  done.  Hence,  in  determining  the 
interpretation  of  an  equivocal  act,  the  utterances  by  which  it  is  accom- 
panied should  not  be  overlooked.  It  is  accordingly  well  settled  that 
cotemporaneous  declarations  are  admissible  to  show  that  the  oblitera- 
tion or  destruction  of  a  will  was  due  to  a  mistake,  or  that  the  testator 
changed  his  mind  before  his  purpose  was  accomplished.  Elms  v.  JSlms, 
1  Swabej'  &  Tristram,  155  ;  Doe  v.  Palvie?-,  16  Q.  B.  lil  ;  Bateman  v. 
Pennington,  3  Moore,  P.  0.  C.  223. 

In  like  manner,  presence  at  the  ceremony  will  not  constitute  a  mar- 
riage if  the  dissent  of  either  party  is  expressed  in  words.  Doe  v.  Pal- 
mer ;  Flintham  v.  Bi'adford,  2  Barr,  82,  86,  92;  Quick  v.  Quick,  3 
Swabey  &  Tristram,  442.  An  act  cannot,  however,  be  varied  by  a 
subsequent  declaration,  nor  will  any  declaration  which  does  not  vary 
the  act,  affect  the  consequences.  A  man  who  accepts  a  woman  as  his 
wife,  cannot  exclude  her  from  dower  by  declaring  his  design  at  the 
church  door,  nor  could  he  by  such  means  make  his  children  illegiti- 
mate, or  deprive  them  of  inheritable  blood.  The  effect  of  marriage  as 
a  revocation  depends  not  on  any  real  or  supposed  change  of  purpose, 
but  on  the  inherent  unfitness  of  allowing  a  disposition  made  in  view  of 
one  state  of  things  to  take  effect  under  another.  It  cannot  therefore 
be  controlled  by  any  declaration  which  leaves  the  cause  unchanged. 

It  is  accordingly  well  settled  that  the  revocation  of  a  will  by  mar- 
riage and  the  birth  of  issue,  results  from  a  presumption  of  law,  which 
cannot  be  rebutted  by  declarations  showing  that  the  testamentary 
purpose  of  the  devisor  was  unchanged.  Forse  and  Hembling  Case, 
4  Coke,  62 ;  Wheeler  v.  Wheeler,  1  Rhode  Island,  364,  874.  The  law 
was  so  held  in  Fransen^s  Will,  '2  Casey,  202,  under  the  Pennsylvania 
statute  of  1833,  although  the  will  was  made  in  favor  of  the  intended 
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husband  of  the  testatrix,  in  contemplation  of  her  a[)proaching  mar- 
riage, and  she  had  declared  sbortlj'  before  her  death  that  she  wished 
the  bequest  to  take  effect,  and  that  all  her  property  should  go  to  him. 

It  was  determined  in  like  manner  in  Ottway  v.  Sadlier,  33  Law 
Times,  R.  46,  that  marriage  was  a  revocation  of  a  will  executed  imme- 
diately before  the  ceremony,  and  making  an  ample  provision  for  the  in- 
tended wife.  And  the  same  point  may  be  found  in  Edward's  Appeal, 
1 1  Wright,  144 ;  and  in  The  goods  of  Gadywold,  1  Swabey  &  Trist- 
ram, 36. 

These  decisions  are  a  forcible  proof  of  the  danger  incident  to  sub- 
stituting arbitrary  rules  for  principles.  At  common  law,  the  presump- 
tion of  revocation  by  marriage  and  the  birth  of  issue,  did  not  arise 
where  the  wife  and  children  were  provided  for  in  the  instrument  itself, 
or  where  the  testator  had  an  estate  not  disposed  of  by  the  will,  and 
which  would  go  to  them  at  his  death.  Brown  v.  Thompson,  1  Pere 
Williams,  304;  Brady  v.  Gorbett,  Douglass,  31;  Knebel  v.  Scrafton^ 
2  East,  530;  Johnson  v.  Wells,  3  Haggard,  561  ;  Marston  v.  Roe,  8  A. 
&  E.  14;  Wheeler  v.  Wheeler,  1  Rhode  Island,  364  ;  Brush  v.  Wilkins, 
4  Johnson,  Ch.  506.  To  hold,  as  was  done  in  Ottway  v.  Sadlier,  that 
a  bequest  made  expressly  in  favor  of  the  bride  shall  not  avail  the  wife, 
or  as  in  Fransen's  Will,  that  a  devise  to  an  intended  husband  shall  fail 
upon  the  happening  of  the  ver}'  event  for  which  it  was  meant  to  pro- 
vide, is  so  entirely  contrary  to  reason  that  it  could  not  have  occurred 
in  a  court  that  was  not  constrained  to  it  by  statute. 

Remedial  legislation  should,  obviously,  be  read  in  the  light  of  exist- 
ing principles,  and  so  interpreted  as  not  to  go  bej'ond  the  evil  which  it 
was  intended  to  remove.  An  express  enactment  that  a  will  shall  be 
revoked  by  marriage  or  the  birth  of  offspring,  is,  presumably,  designed 
to  enlarge  the  doctrine  of  implied  revocation,  and  not  to  exclude  any 
fact  or  circumstance  that  would  have  been  admissible  to  rebut  the 
presumption  at  common  law.  Young's  Appeal,  3  Wright,  115,  119. 
■In  Wheeler  Y.  Wheeler,  1  Rhode  Island,  364,  the  testator  executed  a 
deed  of  trust  reciting  his  approaching  marriage,  relinquishing  all  claim 
to  the  propert}'  of  his  intended  wife,  and  conveying  his  real  and  per- 
sonal estate  for  such  uses  as  he  should  appoint  by  will.  A  similar 
deed  was  executed  on  the  same  Aay  by  the  woman  whom  he  was  about 
to  marry.  Simultaneonslj'  with  the  delivery  of  these  instruments  the 
testator  made  a  will  bequeathing  all  he  possessed  to  his  children  by  a 
former  wife.  This  was  on  the  13th  of  April,  and  the  marriage  took 
place,  as  had  been  designed,  on  the  15th.  The  will  was  held  not  to  be 
revoked,  notwithstanding  a  statute  declaring  that  marriage  should 
operate  as  a  revocation.  Green,  C.  J.,  said,  that  declarations  of  inten- 
tion, not  reduced  to  writing  and  authenticated  as  the  statute  of  frauds 
required,  were  inadmissible  to  establish  or  disprove  a  revocation,  but 
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that  conclusions  drawn  from  facts  might  always  be  negatived  by  facts 
leading  to  a  different  inference.  In  tlie  case  before  the  court  the  will 
was  obviously  made  in  contemplation  of  marriage  to  exclude  the  future 
wife,  and  should  not  be  defeated  by  the  happening  of  the  event  for 
which  it  was  intended  to  provide. 

In  Wright  v.  Nefherwood,  2  Phillimore,  2GG,  the  death  of  the  wife 
and  child  during  the  life  of  the  testator,  was  held  to  re-establish  the 
will  by  removing  the  cause  which  rendered  it  inapplicable.  In  Jarmaii 
on  ^^'ills,  117,  this  decision  is  said  to  be  at  variance  with  Marslon  v. 
Roe  (ante,  521)  ;  but  there  would  seem  to  be  no  necessary  conflict, 
because  the  inplied  condition  may  well  be  so  interpreted,  as  not  to 
take  effect  unless  the  testator  leaves  afterbom  children  without  pro- 
vision at  Ms  death. 

It  was  a  principle  of  the  civil,  which  is  now  engrafted  on  the  com- 
mon law,  that  an  infant  en  ventre  sa  mere,  shall  in  general  be  considered 
as  in  esse  for  every  purpose  that  will  tend  to  his  benefit ;  McKnight  v. 
Bead,  1  Wharton,  213,  230;  Walker  y.  Hall,  10  Casey,  483,  487;  Mar- 
selis  V.  Thalheimer,  3  Paige,  39 ;  Evans  v.  Anderson,  15  Ohio,  N.  S. 
321  ;  and  the  birth  of  a  posthumous  child  will,  consequently,  be  a  re- 
vocation whenever  that  result  would  have  followed,  if  he  had  been  born 
in  the  lifetime  of  the  testator-.  Doe  v.  Lancashire,  5  Term,  49;  C'oates 
V.  Hughes,  3  Binnej^  498  ;  McKnight  v.  Read  ;  Eoans  v.  Anderson. 

The  subject  is  regulated  in  the  United  States  by  statutes  which,  to 
a  greater  or  lesser  extent,  vary  the  rule  of  the  common  law.  The 
revised  statutes  of  ^'ew  York,  provide  that  marriage  and  the  birth  of 
children  shall  be  a  revocation  of  a  previous  will,  if  either  wife  or  child 
survives  the  testator,  unless  a  contrarjr  intention  appears  on  the  face  of 
the  instrument,  or  there  is  a  provision  for  the  issue  of  the  marriage  by 
a  settlement  or  in  the  will  itself.  As  the  act  contains  an  express  de- 
claration that  no  will  shall  be  revoked  except  as  therein  provided,  the 
birth  of  children  is  not  a  revocation  of  a  devise  executed  after  marriao-e, 
even  when  the  presumption  is  fortified  by  circumstances.  Marriage 
and  the  birth  of  offspring  are  likewise  a  revocation  under  the  statute 
law  of  Missouri  and  South  Carolina;  and  relief  is  also  given  in  the 
latter  State  to  afterborn  children,  and  in  the-former  to  all  children  not 
named  or  provided  for  in  the  will,  by  letting  them  into  the  share  of  the 
estate  which  they  would  have  taken  in  case  of  intestacy  ;  while  mar- 
riage with  or  without  offspring  is  a  statutory  revocation  in  North 
Carolina  and  Rhode  Island.  Wheeler  v.  Wheeler,  1  R.I.  364;  Win- 
slow  V.  Copeland,  I  P>uzby,  17.  In  Indiana,  Illinois,  and  Connecticut 
the  subsequent  birth  of  a  child  left  unprovided  for  enures  as  a  revoca- 
tion ;  and  the  same  effect  follows  in  Ohio,  Kentucky,  and  Virginia,  if 
the  testator  had  no  children  living  when  the  will  was  made.  Evans  v. 
Anderson,   15  Ohio,  N.  S,   321  ;  Ash  v.  Ash,  9  Id.  383.     But  in  many 
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of  the  States  of  this  country  the  doctrine  of  entire  revocation  has  been 
laid  aside  as  going  beyond  the  evil  which  it  was  meant  to  relieve, 
and  a  partial  intestacy  introduced  as  a  substitute  for  it,  under  which 
children  not  provided  for  by  an  antecedent  will,  take  the  interest 
in  the  real  and  personal  estate  of  the  testator  which  would  have  de- 
scended to  them  if  he  had  died  intestate.  Young^s  Appeal,  3  Wright, 
115,  119.  Thus  it  is  declared  in  Penns3dvania  by  the  16th  section  of 
act  of  April  13th,  1833,  that  a  will  executed  by  a  single  woman  shall  be 
deemed  revoked  by  her  subsequent  marriage,  and  shall  not  be  revived 
by  the  death  of  her  husband  ;  and,  by  the  15th  section,  that  when  any 
person  shall  make  his  last  will  and  testament,  and  afterwards  shall 
marry,  and  have  a  child  or  children  not  provided  for  in  the  will,  and  die 
leaving  a  widow,  child,  or  children,  every  such  person  shall,  as  it  regards 
the  widow  and  the  child  or  children  afterborn,  be  deemed  and  construed 
to  die  intestate,  and  the  widow,  child,  or  children  shall  be  entitled  to 
such  shai-e  or  purpart  of  the  real  and  personal  estate  of  the  deceased 
as  if  he  had  died  without  anj"-  will.  Marriage  or  the  birth  of  offspring 
is  consequently  a  revocation  pro  tanto  even  when  the  testator  has  only 
a  life  estate,  and  the  will  takes  effect  as  the  execution  of  a  power  con- 
ferred by  deed.  EdwarWs  Appeal,  11  Wright,  144;  Young's  Appeal, 
3  Id.  115.  In  Walker  v.  Hall,  10  Casey,  483,  and  Fransen's  Will,  2  Casey, 
202,  the  court  held  that  the  rule  prescribed  hy  this  enactment  was  an 
inflexible  one,  which  could  not  be  repelled  by  evidence  of  facts  outside 
of  the  will,  nor  by  any  language  used  in  the  instrument  itself  raising  a 
presumption  that  the  testator  made  it  in  anticipation  of  his  marriage 
or  the  birth  of  children,  and  did  not  intend  either  or  both  of  those  events 
to  be  a  revocation.  In  Wa.lker  v.  Hall,  the  devise  was  accordingly 
held  to  be  revoked  by  the  birth  of  a  child,  notwithstanding  an  express 
declaration  that  the  testator  gave  all  his  property  to  his  wife  "in  the 
fullest  confidence  that  she  would  do  her  utmost  to  rear  any  child  that 
might  be  born  to  them  in  the  right  way  ;"  while,  in  Fransen's  Case,  the 
will  was  defeated  by  the  marriage  of  the  testatrix  to  the  husband  for 
whom  it  was  intended  to  provide.  On  the  other  hand,  in  Wheeler  v. 
Wheeler,  1  R.  I.  364,  a  statutory  revocation  through  marriage  was  held 
to  be  open  to  disproof  by  any  evidence  that  would  have  been  admissible 
for  that  purpose  under  the  statute  of  frauds. 

The  legislation  of  New  Jersey,  Vermont,  Delaware  and  Alabama  is 
substantially  the  same  with  that  of  Pennsylvania,  as  it  regards  the 
issue,  but  there  is  no  provision  apparently  for  the  wife  who  is  thus 
in  a  less  favorable  position  than  under  the  statute,  1  Victoria,  c. 
26,  which  provides  that  a  will  shall  be  revoked  by  the  occurrence  of  a 
subsequent  marriage.  In  Virginia  and  Kentucky,  afterborn  children 
have  the  benefit  of  a  similar  enactment,  vhere  their  birth  does  enure  as 
a  total  revocation.  The  statutes  of  some  of  the  States  generalize 
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further,  and  passing  from  the  presumption  that  the  testator  would  have 
provided  for  afterborn  children  had  he  foreseen  their  existence,  to  the 
less  founded  supposition,  that  a  failure  to  provide  for  existing  children 
should  be  ascribed  to  oversight  rather  than  design,  declare  in  sub- 
stance, that  children  who  survive  the  testator  without  being  provided 
for  in  his  will,  shall  take  as  in  case  of  intestacy,  unless  thej'  have  re- 
ceived their  share  of  the  testator's  property  in  his  lifetime,  or  the  omis- 
sion to  provide  for  them  in  the  will,  shall  appear  to  have  been  inten- 
tional. Such  is  the  law  in  Massachusetts,  Maine,  New  Hampshire,  and 
Rhode  Island,  which  thus  grants  relief  to  every  child  not  named  or 
provided  for  b}'  the  testator,  whether  born  before  or  after  the  making 
of  the  will.  Warner  v.  Beach,  4  Gray,  162;  Bancroft  v.  lues,  3  Id. 
SCI.  In  JTew  York,  however,  and  as  it  would  seem  in  Pennsylvania, 
the  will  of  a  married  woman  is  not  revoked  wholl}-  or  ^jro  lanto  by  the 
subsequent  birth  of  children.  C'olheal  v.  Coiheal,  40  New  York,  405  ; 
Walker  v.  Hall,  10  Casey,  491. 

It  is  a  material  question  whether  the  statutes  above  referred  to  are  ex- 
clusive of  the  common  law  presumption,  or  were  merely  intended  to 
enlarge  and  define  its  scope  and  operation.  The  former  view  was 
taken  in  Coaies  v.  Hughes,  3  Binney,  498,  and  a  subsequent  marriage 
followed  by  the  birth  of  oifspring,  which  defeated  all  the  disposing 
clauses  of  the  will,  held  not  to  revoke  the  appointment  of  the  execu- 
tors, or  preclude  them  from  making  a  good  title  under  a  power  to  sell 
for  the  payment  of  debts.  Chief  Justice  Tilghman  said,  that  if  not 
expressed  it  was  necessarily  implied,  that  the  intestacy  should  not  be 
carried  further  than  the  provisions  of  the  act  of  Assembly  required. 
When  the  statute  introduced  a  new  and  different  rule,  the  common  law 
was  by  an  irresistible  implication  taken  away.  The  same  view  was 
taken  in  Younffs  Appeal,  3  Wright,  115,  and  Edward's  Appeal,  11  Id. 
144,  153.  The  doctrine  that  marriage  and  the  birth  of  issue  are  an  im- 
plied revocation  may,  however,  be  presumed  to  be  a  part  of  the  juris- 
prudence of  this  countrj',  wherever  it  is  not  displaced  by  statute,  and 
the  law  was  so  held  in  Savage  v.  Hears,  2  Robinson,  Ta.  510  ;  Vauden- 
burg  V.  Vande7iburg,  1  Denio,  27  ;  Wilcox  v.  Bootes,  1  Washington,  140, 
and  McGay  v.  McGay,  1  Murphy,  447. 

It  was  a  fixed  rule  of  English  law  from  the  period  at  which  the 
power  of  devising  was  conferred  by  statute  down  to  the  1  Victoria,  c. 
26,  that  a  devise  will  be  defeated  by  a  subsequent  conveyance  of  the 
land.  1  Rolle's  Abridgment,  615,  (Q)  pi.  4,  5,  6,  616,  R.  pi.  2;  Arthur 
Y.  Bockingham,  11  Modern,  157,  Fitzgibbon,  233,  240;  Cave  \.  Hol- 
ford,  3  Vesey,  650  ;  Goodtitle  v.  Olivay,  7  Term,  399  ;  1  Bos.  &  Pul.  576  ; 
2  H.  Bl.  516;  Minuse  v.  Cox,  5  Johnson's  Chancery  R.  441  ;  Skerrett 
V.  Bu7-d,  1  Wharton,  246  ;  Jones  v.  Hartley,  2  Id.  103.  This  rule  holds 
good  not  merely  where  the  estate  of  the  devisor  is  divested  by  the  deed, 
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but  where  it  is  confirmed  or  enlarged,  as  wliere  a  tenant  for  life  or  in 
tail  levies  a  fine,  or  suffers  a  common  recovery  for  tiie  purpose  of  de- 
stroying contingent  remainders  or  acquiring  a  fee  simple  ;  Grant  v. 
Bridger,  3  Law  R.  Equity,  347  ;  Disler  v.  Disler,  3  Levinz,  308  ;  l/a?-- 
\cood  V.  Turner,  3  P.  W.  163;  Parsons  v.  Freeman,  1  Wilson,  310; 
Bailey  v.  Dailey,  3  Id.  6  ;  Bennett  v.  Wade,  2  Atkyns,  225 ;  and  even 
■when  the  conveyance  gives  birth  to  a  resulting  use  or  trust,  which  is 
in  all  respects  identical  with  that  existing  prior  to  the  execution  of 
the  deed.  Per  Trevor,  C.  J.,  Arthur  v.  Bockingham,  Fitzgibbon,  240, 
RoUe's  Abridgement,  615  (2)  pi.  1 ;  Grant  v.  Bridger  ;  Bister  v.  Bister  ; 
Marwood  v.  Turner  ;  Goodtitle  v.  Otway ;  Parsons  v.  Freeman.  The 
only  exception  to  a  rule  otherwise  absolute,  is  that  of  a  partition, 
made  voluntarilj^  by  the  parties  who  might  have  been  compelled  to  it 
by  writ.  8  Viner,  148,  pi.  30;  Luther  v.  Kidby,  cited  3  P.  W.  169; 
Risley  v.  Bame  Baltinglass,  T.  Raymond,  240  ;  Buffel  v.  Burton,  4 
Harrington,  290. 

A  devise  miglit  even  be  revoked  \iy  a  grant  which  failed  for  want  of 
an  attornment,  or  hy  a  deed  of  bargain  and  sale  not  enrolled  in  ac- 
cordance with  the  statute;  Rolle's  Abridg.  Devise,  615;  pi.  4,  5,  6  ; 
Vauser  v.  Jeffrey,  2  Swanston,  268,  214  ;  Shove  v.  Pincke,  5  Term,  124; 
because,  in  the  language  of  Lord  Kenyon,  a  deed  wliich  is  inadequate 
for  the  purpose  for  which  it  was  executed,  may  still  denote  a  change  of 
mind  amounting  to  a  revocation. 

It  would,  however,  seem  that  an  instrument  which  is  inoperative  as 
a  grant  cannot  take  effect  as  a  revocation,  unless  it  is  executed  in  ac- 
cordance with  the  requisitions  of  the  statute,  and  is,  moreover,  within 
the  general  principle,  that  when  the  revoking  purpose  is  subsidiary 
to  the  accomplishment  of  an  ulterior  design  which  is  not  fulfilled,  it 
will  not  be  allowed  to  take  effect  contrary  to  the  true  meaning  of  the 
testator  (ante,  503). 

A  lease  for  years  does  not  revoke  a  prior  devise,  because  the  pos- 
session of  the  tenant  is  that  of  the  lessor,  and  the  estate  of  the  latter 
is  unchanged;  but  a  convej'ance  in  fee  will  not  be  less  effectual  as  a 
revocation,  because  the  grantor  reserves  a  fee  farm,  or  ground  rent 
with  a  clause  of  re-entry  in  case  it  is  not  paid  ;  Herrington  v.  Budd, 
5  Denio,  321  ;  Sherrett  v.  Burd,  1  Wharton,  246  ;  and  the  same  result 
will  follow  from  a  lease  for  a  long  term  of  j'cars  renewable  forever, 
with  a  right  on  the  part  of  the  lessee  to  extinguish  the  rent  by  the 
payment  of  a  sum  certain,  because  such  a  conveyance  differs  from  an 
ordinary  sale  only  in  postponing  the  payment  of  the  price.  Bosley  v. 
Bosley,  14  Howard,  390. 

The  rule  is  the  same  in  chancerj',  and  applies  there  as  it  does  at 
law,  even  when  the  manifest  effect  is  to  disappoint  intention.  Walton 
V.  Walton, .  1  Johnson's  Chancery  R.  258.     A  devise  of  an  equitable 
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estate  may  consequently  be  defeated  by  suffering  a  common  recovery, 
for  the  purpose  of  rendering  it  effectual,  or  by  a  conveyance  executed 
for  a  specific  object  although  consistent  with  the  provisions  of  the  ■will, 
and  accomplished  before  the  death  of  the  testator.  Sparrow  v.  Hard- 
castle,  3  Atkyns,  798 ;  t  Term  R.  416,  n. ;  Gave  v.  Eolford.  The  strict 
legal  doctrine  was  enforced  by  Lord  Hardwicke,  in  Sparrow  v.  Hard- 
castle,  with  uncompromising  severity  notwithstanding  the  hardship 
resulting  from  its  application.  "  Where,  after  making  a  will,"  said 
his  lordship,  "the  testator  executes  any  legal  conveyance,  it  is  a 
revocation,  because  the  estate  is  gone,  and  the  will  has  lost  the  subject 
of  its  oijeration.  In  the  case  of  Lord  Lincoln  v.  Rolls,  Equity  Cases, 
Abr.  409,  Edward,  Earl  of  Lincoln,  made  a  marriage  settlement  on  a 
person  whom  he  never  married,  or  asked  to  marry  him ;  though  this 
was  a  conveyance  made  for  a  special  purpose,  aud  he  was  in  of  the  old 
use  it  was  determined  by  the  House  of  Lords  to  be  a  revocation  of  his 
will.  Nay,  it  has  been  carried  so  far,  that  where  a  man,  after  making 
his  will,  thinking  he  had  only  an  estate  tail  suffered  a  common  recovery 
to  the  use  of  this  will,  it  was  holden  to  be  a  revocation  of  it."  A  simi- 
lar decision  was  made  in  Locke  v.  Foote,  5  Simons,  618,  and  a  devise  of 
an  equitable  estate  held  to  be  revoked,  by  suffering  a  common  recovery 
for  the  purpose  of  obviating  a  supposed  defect  in  the  title  of  the 
devisor.  The  court  said  that  any  conveyance  which  operated  as  a 
revocation  at  law  would  have  the  same  effect  in  equity,  unless  it  was 
confined  to  the  legal  title  or  intended  as  a  security  for  the  payment 
of  a  debt. 

Although  chancery  follows  the  legal  rule,  it  will  be  guided  by  its 
own  principles  in  making  the  application.  Technically,  a  mortgage 
is  a  conditional  conveyance  which  divests  the  estate,  and  leaves 
nothing  but  a  bare  right  of  entry  in  the  grantor.  It  is,  therefore 
necessarily  a  revocation  in  a  purely  legal  tribunal.  In  equity  such  a 
transfer  is  a  mere  security,  which  leaves  the  ownership  of  the  mort- 
gagor untouched,  and  will  not  therefore  revoke  an  anterior  devise. 
Perkins  v.  Walker,  1  Vernon,  97  ;  Chester  v.  Chester,  3  P.  Wms.  62; 
Gasborne  v.  Inglis,  1  Atkyns,  600  ;  Baxter  v.  Dyer,  5  Vesey,  656 ; 
McTaggart  v.  Thompson,  2  Harris,  149.  And  the  better  opinion  would 
seem  to  be,  that  this  is  equally'  true  of  a  conveyance  in  trust  for  the 
payment  of  debts.  Ogle  v.  Cook,  cited  1  Atkyns,  746 ;  Hall  v.  Bench, 
1  Vernon,  329;  Vernon  v.  Jones,  2  Id.  241  ;  Brydges  v.  The  Duchess  of 
Ghandos,  2  Vesey,  Jr.,  428  ;  Gaines  v.  WynsMp,  2  Edwards,  Ch. 
571.  The  authority  of  these  decisions  was  recognized  by  the  Supreme 
Court  of  Pennsylvania,  in  Hartleys.  Jones,  2  .Wharton,  103,  and  they 
were  followed  by  Chancellor  Kent,  in  the  case  of  LAvingston  v.  Liv- 
ingston, 3  Johnson's  Chan.  Rep.  148,  and  again  in  the  Maryland 
Court  of  Appeals,  in  Schilling  v.  Schilling,  6  Gill,  171.     On  the  other 
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baud,  while  a  contract  of  sale  works  no  change  in  the  title  to  tlie 
land  at  law,  it  will  be  as  effectually  a  revocation  in  equity  as  the 
most  formal  deed.  Cotter  v.  Layer,  2  P.  W.  622  ;  Eider  v.  Wager,  lb. 
332.  Lord  King  said,  that  although  a  covenant  for  the  conveyance  of 
land  is  merely  executory,  and  no  revocation  in  a  court  of  common  law, 
the  rule  is  different  in  equity,  which  looks  upon  what  ought  to  be  done 
as  accomplished.  Such  an  agreement  effects  an  equitable  conversion, 
under  which  the  personal  representatives  of  the  vendor  are  entitled, 
in  opposition  to  the  heir  or  devisee.  Knollys  v.  Alcoch,  5  Vesey,  fi4  ; 
Bennett  v.  Lord  Tankerville,  19  Id.  170  ;  Mayer  v.  Gowland,  Dickens, 
563.  It  is,  therefore,  a  revocation  on  general  grounds,  and  aside  from 
the  technical  rule  above  stated.  The  principle  is  the  same,  when  the 
contract  is  by  parol  ;  Brush  v.  Brush,  11  Ohio,  287  ;  Rolan  v.  Short- 
ridge,  2  Blackford,  480  ;  Walton  v.  Walton,  7  Johnson's  Chancery,  Rep. 
269;  Dunohoo  v.  Lea,  1  Swan,  118;  Blair  v.  Snodgrass,  1  Sneed,  1; 
if  it  is  reduced  to  writing  or  so  far  executed  as  to  justify  a  decree  for  a 
specific  performance  notwithstanding  the  provisions  of  the  statute 
of  frauds.  Blair  v.  Snodgrass.  Accordinglj',  where  the  testator 
entered  into  a  written  agreement  for  the  sale  of  the  land,  it  was 
held  to  be  a  revocation,  although  the  contract  was  rescinded  subse- 
quently, before  his  death.  Walton  v.  Walton.  The  injustice  of  such 
a  result  is  manifest,  and  under  the  statute  law  of  New  York  and 
Missouri,  a  sale  does  not  revoke  a  prior  devise  or  prevent  the  estate 
from  passing  to  the  devisee ;  charged  with  the  duty  of  making  a  con- 
veyance on  receiving  payment  from  the  vendee  (post,  573). 

It  results  from  what  has  been  said,  that  getting  in  an  outstand- 
ing legal  title,  does  not  operate  as  a  revocation.  Rolle's  Abridgment, 
316,  Q.  pi.  3.  A  man  will  not,  therefore,  invalidate  his  will,  by  paying 
off  a  mortgage,  and  taking  a  conveyance  or  release  from  the  mort- 
gagee ;  and  the  principle  is  the  same  where  a  contract  for  the  sale  of 
land  is  consummated  by  the  conveyance  of  the  legal  estate.  Smith  v. 
Jones,  4  Ohio,  113.  It  is  obvious  that  the  creation  or  extinguishment 
of  a  trust  will  not  be  a  revocation  so  long  as  the  equitable  estate 
remains  the  same.  When,  however,  the  effect  of  such  a  severance  or 
merger  is  to  vary  the  equitable  estate  of  the  devisor,  it  will  operate 
in  the  same  wa}'  as  an  ordinarj'  convejance.  A  mortgage  containing 
clauses  or  limitations  which  are  not  essential  to  secure  the  debt,  and 
render  the  estate  of  the  mortgagor  different  from  that  which  he  held 
before,  will  consequently  invalidate  a  prior  devise.  Howard  v.  Oglander, 
6  Vesey,  119;  8  Id.  106  ;  Ploioden  v.  Hyde,  9  Eng.  Law  &  Eq.  238  ;  13 
Id.  175.  And  a  similar  result  will  ensue,  if  the  holder  of  an  equitable 
interest  accepts  a  transfer  of  the  legal  title,  which  works  a  substantial 
change  in  the  ownership  of  the  land.  Ward  v.  Moore,  4  Maddox,  368  ; 
Rawlins  v.  Burgis,  2  Vesey  &  Beams,  382  ;  Plowden  v.  Hyde.   Accord- 
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ingly,  where  a  vendee,  under  articles  of  agreement  devised  tlie  land, 
and  then  took  a  convej-ance  to  the  usual  uses  to  bar  dower,  it  was  held 
to  withdraw  the  land  from  the  operation  of  the  will.  Bullin  v.  Fletcher, 
1  Keen,  369  ;  2  M.ylne  &  Keen,  452. 

A  devise  by  a  ccxliu  que  trust  is  not  revoked  by  a  change  of  trustees 
effected  through  a  conveyance  made  at  his  instance.  Doe  v.  Potta,  2 
Douglas,  YIO.  The  point  was  decided  the  other  waj-  by  Lord  Notting- 
ham, in  Elton  v.  Harrison,  2  Swanston,  2^6,  note,  but  it  would  seem 
to  be  a  necessary  consequence  of  the  principle  that  the  equitable  estate 
is  the  substance,  the  legal  title  a  mere  shadow.  It  is  accordingly  well 
settled,  that  a  mortgagee  has  nothing  that  can  pass  bj'  a  devise,  and  it 
will  make  no  difference  that  he  takes  a  release  of  the  equity  of  redemp- 
tion subsequently  to  the  execution  of  the  will,  Ballard  v.  Curler,  5 
Pick.  112.  So  in  Bingham  v.  Winchester,  1  Metcalf,  390,  the  entry  of 
the  mortgagee  was  held,  not  to  bring  the  land  within  the  reach  of  an 
anterior  devise  executed  subsequently'  to  the  mortgage. 

The  grounds  on  which  a  devise  is  revoked  b^^  a  convej'ance  of  land 
vary  not  a  little  in  their  nature  and  operation,  although  sometimes 
treated  as  coming  under  one  head.  Thus  a  deed,  which  is  wholly  in- 
operative, may  work  a  revocation  hy  manifesting  a  change  in  the  pur- 
pose of  the  testator,  and  showing  that  he  intended  the  land  to  go  in 
another  direction  instead  of  vesting  the  devisee.  On  the  other  hand, 
a  conve3'ance  which  passes  the  whole  estate,  would  necessaril}'  invali- 
date a  prior  devise,  even  if  tlie  instrument  itself  remained  in  force.  A 
conveyance  ma}'  therefore  preclude  the  operation  of  an  anterior  devise 
either  by  destroying  the  capacity  of  the  devise  to  act  on  the  land,  or 
by  placing  the  land  lieyond  the  reach  of  the  devise.  In  the  latter  case, 
it  operates  as  an  ademption.  In  the  former,  as  a  revocation  properly 
so  called,  and  there  are  cases  when  it  must  be  considered  in  both  as- 
pects in  order  to  arrive  at  a  satisfactory  conclusion.  A  devise  which 
had  been  revoked  by  a  grant  did  not  revive  on  a  rcconvej'ance  of 
the  land,  because  the  devisor  took  a  new  estate  which  could  not 
pass  by  an  anterior  will  agreeably  to  the  well  settled  construction  of 
the  statute.  Rolle's  Abridg.  616,  (R.)  pi.  1.  But  however  true  this 
might  be  of  a  reconveyance,  it  did  not  apply  to  a  resulting  use.  Under 
these  circumstances  the  grantor  was  in  of  his  old  estate,  and  it  would 
vest  in  the  devisee  if  the  will  were  not  revoked.  This  occurs  when- 
ever a  feoffment,  a  fine,  a  lease  and  release,  or  other  assurance  operating 
by  transmutation  of  possession,  is  executed  without  a  consideration  or 
recital  to  fix  the  use  and  prevent  it  from  reverting  to  the  donor.  Arm- 
strong v.  Woolson,  2  Wilson,  19  ;  Harris  v.  The  Bishop  of  Lincoln,  2 
Peei'e  Williams,  135  ;  Pitts  v.  Lanfurd,  1  Shower,  92.  Accordingly,  in 
Cave  V.  Holford,  1  Bos.  &  Pul.  516,  7  Term,  399,  3  Yesey,  650,  it  was 
contended  with  much  force,  that  inasmuch  as  the  settlement  by  lease  and 
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release,  which  was  relied  on  as  invalidating  the  will  had  failed  through 
the  death  of  the  devisor  without  issue,  there  was  no  sufficient  reason 
why  the  resulting  use  which  was  identical  with  that  which  he  had  at 
the  time  of  making  the  devise,  should  not  pass  in  accordance  with  his 
manifest  design.  The  point  arose  in  Goodtitle  v.  Olway,  1  Bos.  &  Pul. 
SYG,  3  Vesey,  659,  in  an  issue  sent  from  Chancery  to  the  Court  of 
Common  Pleas;  and  Eyre,  C.  J.,  showed  with  his  usual  clearness  that 
there  was  neither  a  revocation  in  the  strict  sense  of  the  term  as  mani- 
festing a  change  of  purpose  ;  nor  such  an  alteration  of  the  estate 
devised  as  to  preclude  the  operation  of  the  will.  A  majority  of  the 
court  were,  however,  of  opinion  tliat  the  settlement  revoked  the  will 
under  the  authorities.  The  words  of  the  statute  were,  that  a  "man 
having  lands"  might  dispose  of  them  by  will.  The  power  was  there- 
fore" confined  to  the  very  interest  existing  at  the  time.  If  a  man  made 
a  convej'ance  to  a  use  which  failed,  the  fee  simple  would  revest  and  he 
might  be  in  of  his  old  use;  but  it  was  another  seisin.  It  could  not,  there- 
fore, be  said  that  the  estate  was  the  same  that  he  had  before  making  the 
conveyance.  A  devise  was  an  appointment  of  a  specific  thing,  and  if 
that  thing  was  otherwise  dealt  with,  although  immediately  taken  back 
into  the  same  hand,  the  testamentary  disposition  was  discharged  and 
gone.  See  Laiu  v.  Bridger,  3  Law  Rep.  Eq.  34'7,  353.  The  judgment 
was  affirmed  by  the  King's  Bench ;  and  when  the  case  came  before 
Lord  Loughborough  for  a  final  hearing  on  the  reserved  equity,  it  was 
decided  in  conformity  with  Sparrow  v.  Eardcastle,  and  against  the 
validity  of  the  devise.  This  conclusion  which  Lord  JMansfleld  justly 
stigmatized  as  shocking,  would  be  more  intelligible  if  the  subject  were 
one  where  equity  followed  the  law  blindly  and  without  distinction. 
But  we  have  seen  that  the  equit}^  arising  on  a  mortgage  is  within  the 
scope  of  a  prior  devise,  and  there  is  no  substantial  difference  between 
such  a  case  and  that  of  a  resulting  use.  Law  v.  Bridger,  3  Law  Rep. 
Eq.  34Y,  353. 

The  decisions  in  this  country  do  not  go  so  far,  and  may  be  explained 
on  the  principles  advanced  by  Chief  Justice  Ej're  in  Goodtitle,  v.  Otivay, 
without  the  aid  of  the  teclinical  rule  which  was  applied  with  such  re- 
morseless logic  by  the  English  courts.  See  Law  v.  Bridger,  3  Law 
Rep.  Eq.  347,  352;  Adams  v.  Winne,  1  Paige,  106. 

It  is  universally  conceded  that  if  the  testator  parts  with  the  whole 
estate  in  the  land,  by  a  subsequent  conveyance,  the  devise  will  fail  for 
want  of  a  subject  on  which  to  operate.  Blinuse  v.  Cox,  5  Johnson's 
Chancery  R.  441 ;  Skerrelt  v.  Burd,  1  Wharton,  246  ;  Hartly  v.  Jonex, 
2  Id.  103  ;  Herrington  v.  Budd,  5  Denio,  321 ;  Kean'n  Will,  9  Dana, 
25;  Arthur  v.  Arthur,  10  Barb.  9;  Bose  v.  Bose,  1  Id.  114:  Boss  v. 
Carpenter,  9  B.  Monroe,  367  ;  Beck  v.  McGillis,  9  Barb,  35  ;  Vandemark 
V.  Vandemark,  26  Id.  416;  McNaughton  v.  McNaughton,  34  New  York, 
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201;  Tanner  Y.  Van  Bibber,  2  Duvall,  Ky.  550.  Uuder  these  circum- 
stances, the  devise  is  adeemed  or  frustrated  rather  than  revoked.  The 
same  result  will  follow  from  a  sale,  although  the  contract  is  not  exe- 
cuted by  the  delivery  of  a  deed  or  the  payment  of  the  price.  Chambers 
V.  Kerns,  6  Jones'  Eq.  280  (ante,  532).  It  will  make  no  difference  in 
the  application  of  this  principle  that  a  rent  is  reserved  in  fee,  or  a  bond 
and  mortgage  taken  for  the  purchase  money,  because  a  gift  of  one 
estate  or  interest  will  not  pass  another  of  a  different  kind.  Adams  v. 
Winne  ;  Skerrett  v.  Burd,  1  Wharton,  246.  This  was  the  point  actu- 
ally determined  in  Skerrett  v.  Burd,  although  the  language  of  the  court 
would  seem  to  imply  a  recognition  of  the  English  doctrine.  The  statute 
of  quia  ernptores  is  not  in  force  in  Penns3'lvania,  and  it  might  be  a 
serious  question  whether  the  rent  reserved  on  a  grant  in  fee  is  not  as 
much  a  part  of  the  old  use  as  if  the  demise  were  for  life.  ,See  1  Smith's 
Leading  Cases,  168,  6  Am.  ed.  But  when  this  point  was  determined 
negatively,  it  was  a  necessary  consequence  that  the  rent  did  not  pass 
by  the  anterior  devise. 

The  revised  statutes  of  New  York  declare  "  that  everj'  will  that  shall 
be  made  by  a  testator  in  express  terms  of  all  his  real  estate,  or  in  any 
other  terms  denoting  his  intent  to  devise  all  his  real  property,  shall  be 
construed  to  pass  all  the  real  estate  which  be  was  entitled  to  devise  at 
the  time  of  his  death."  A  similar  provision  exists  in  Pennsylvania, 
under  which,  after  acquired  land  will  pass  bj'  a  general  devise  unless  a 
contrary  intent  is  manifested  in  the  will ;  and  statutes  of  a  like  kind 
have  been  enacted  in  many  of  the  other  States.  It  may  be  inferred 
that  a  general  devise  will  not  be  revoked  under  this  legislation  hy  a 
subsequent  conveyance  of  the  testator's  real  estate,  and  that  it  will, 
on  the  contrary',  pass  any  land  which  he  may  acquire  subsequently 
before  he  dies.  See  Pond  v.  Bergh,  10  Paige,  140,  149;  McNaughton 
V.  3IcNaughton,  34  Xew  York,  201.  And  the  rule  is  presumably  the  same 
where  the  gift  is  of  all  the  real  estate  which  the  testator  may  have  in  a 
particular  place  at  his  death.  Pond  v.  Bergh.  The  effect  of  a  convey- 
ance on  a  specific  devise  is  not  so  clear,  but  it  should  seemingly  be 
governed  by  the  general  principle  that  a  subsequent  instrument  will 
not  revoke  one  of  earlier  date  unless  both  cannot  stand,  and  then  only 
so  far  as  the  inconsistency  extends  (ante,  507).  If  the  whole  estate  is 
conveyed,  the  devise  will  fail,  and  will  not  revive  on  a  reconveyance ; 
if  only  part,  it  may  still  take  effect  on  the  residue.  The  point  was,  how- 
ever, decided  differently  in  Brown  v.  Brown,  16  New  York,  569,  on  the 
ground  that  the  intention  of  the  testator,  as  deduced  from  all  the  cir- 
cumstances, was  that  the  estate  which  he  had  taken  back  should  pass 
by  his  will. 

The  subject  is  regulated  in  England  by  the  statute  1  Victoria,  c.  26, 
which  declares  that  no  subsequent  conveyance  not  manifesting  a  re- 
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yoking  intention,  shall  prevent  the  operation  of  an  anterior  devise  on 
any  estate  iu  the  land  which  the  testator  may  have  the  power  to  dis- 
pose of  by  will  at  his  death.  It  may  be  presumed  that  a  conveyance 
of  land  specifically  devised  would  be  revocation  under  this  provision, 
and  that  the  land  would  not  pass  under  the  will  if  reconveyed.  And 
such  is  presumably  the  rule  under  the  revised  statutes  of  New  York, 
which  provide  that  "no  devise  shall  be  revoked  by  any  subsequent  act 
of  the  testator  which  shall  have  the  effect  to  alter  but  not  wholly  to 
divest  his  estate  or  interest." 

By  the  forty-fifth  section  of  the  same  statute  "  an  agreement  to  sell 
lands  devised  by  a  will  previously  executed  shall  not  be  a  revocation 
of  such  a  devise."  In  like  manner  a  sale  by  a  testator  after  making 
his  will,  of  either  land  or  personalty  thereby  devised,  is  not  an  ademp- 
tion or  revocation  under  the  legislation  of  Kentuckj^  unless  so  intended ; 
and  the  burden  of  showing  that  such  was  the  design  is  on  those  who 
seek  to  invalidate  the  will.  Wickliffe  v.  Preston,  4  Metcalfe,  Ken- 
tucky, 118. 

Agreeably  to  the  received  interpretation  in  New  York,  the  execution 
of  a  contract  of  sale  by  the  delivery  of  a  deed,  takes  the  case  out  of  the 
forty-fifth  section  of  the  statute  of  wills  by  operating  as  a  complete 
ademption  of  the  gift,  and  the  devisee  will  not  be  entitled  to  the 
unpaid  purchase  money,  although  secured  by  a  bond  and  mortgage 
taken  at  the  time  of  the  conveyance.  The  point  was  decided  in 
Adams  v.  Winne,  T  Paige,  106;  and  the  subsequent  cases  have  followed 
in  the  track  of  that  decision.  Beck  v.  McOillis,  9  Barb.  35  ;  Vanden- 
mark  v.  Vandenmark,  26  Id.  416;  IfcNaughton  v.  McNaughlon,  34 
New  York,  201.  The  question  was  fully  considered  in  Beck  v. 
McOillis,  where  Harris,  J.,  held  the  following  language  in  giving 
judgment :  "Previous  to  the  adoption  of  the  revised  statutes  the  law  in 
its  strictness  required  that  the  interest  which  the  testator  had  in  the 
devise  when  he  made  his  will  should  remain  unchanged  till  his  death. 
And  the  least  alteration  of  such  interest  wrought  a  revocation  of  the 
devise.  Walton  v.  Walton,  1  Johnson,  Ch.  2'!].  The  effect  of  this  rule 
was  in  many  instances  to  defeat  the  intention  of  the  testator.  To  ob- 
viate this  result,  and  prevent  a  constructive  repeal  of  the  statute  of 
wills,  the  Legislature,  upon  the  recommendation  of  the  revisers, 
changed  the  rule  as  it  had  previously  existed  in  three  special  cases. 
It  was  declared  by  the  forty-fifth  section  of  the  act  relating  to  wills, 
2  R.  S.  64,  that  an  agreement  to  sell  lands  devised  by  a  will  previously 
executed,  should  not  be  deemed  to  be  a  revocation  of  such  devise.  By 
the  next  section  it  was  declared  that  a  charge  or  incumbrance  upon 
such  lands  created  for  the  purpose  of  securing  the  paj^ment  of  monej's 
or  the  performance  of  a  covenant,  should  not  work  such  revocation  ; 
and  by  the  forty-seventh  section  it  was  declared  in  substance  that  no 
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devise  should  be  deemed  to  be  revoked  by  auy  subsequent  act  of  the 
testator,  which  should  have  the  effect  to  alter,  but  not  wholly  to  divest 
his  estate  or  interest.  It  is  under  this  last  provision  of  the  statute 
that  the  learned  counsel  insists  that  the  devise  should  be  supported. 
This  course  depends  upon  the  question  whetlier  bj'  the  transaction 
with  Kirk  the  estate  or  interest  of  the  testator  was  wholly  divested  ? 
Regarding  this  as  an  open  question,  it  is  by  no  means  free  of  embar- 
rassment. The  testator  cannot,  in  an  unqualified  sense  of  the  term,  be 
said  to  have  parted  with  all  his  interest  in  the  lot.  There  is  great 
force  and  plausibility  in  the  argument  that  the  transaction  amounted 
to  nothing  more  than  a  conditional  sale.  It  is  a  familiar  rule  that 
when  two  instruments  are  executed,  being  parts  of  the  same  contract, 
they  constitute  but  one  act,  and  are  to  be  construed  and  take  effect 
together.  It  is  upon  this  principle  that  it  has  been  decided  that  when 
a  deed  and  a  mortgage  for  the  purchase  monej'  are  executed  simul- 
taneously, the  wife  of  the  purchaser  is  not  entitled  to  dower  as  against 
the  party  claiming  under  the  mortgage.  Stoive  v.  Tift,  15  Johnson, 
458  ;  Hiillock  v.  Finney,  4  Mass.  556.  But  even  in  the  case  of  dower, 
where  the  question  is  raised  res  integra,  I  should  alwaj's  have  consid- 
erable difflcultjr,  independent  of  the  equitable  doctrine  which  gives  to 
the  vendor  a  lien  for  the  purchase  money  without  any  mortgage,  in 
maintaining  the  soundness  of  the  position  established  by  these  deci- 
sions. The  true  nature  of  the  transaction  and  the  intent  of  the  parties 
is,  that  the  vendor  shall  divest  himself  of  all  his  title  in  the  premises 
sold,  and  that  it  shall  be  vested  in  the  purchaser.  On  his  part  he  be- 
came the  debtor  of  the  vendor.  The  one  has  changed  his  real  prop- 
erty into  a  debt.  The  other  has  become  invested  with  all  the  rights 
which  the  vendor  had  as  owner  of  the  property.  As  owner  he  may 
maintain  trespass  and  defend  his  possession  even  against  the  mort- 
gagee. His  interest  and  not  that  of  the  mortgagee  is  liable  to  execu- 
tion. He  alone  can  convey  a  title,  and  his  conveyance  alone  will  vest 
an  absolute  title  in  his  guarantee,  subject  only  to  being  defeated  by 
enforcing  the  lien  of  the  mortgage.  All  the  interest  which  the  vendor 
has  is  in  the  payment  of  his  debt." 

"If  this  be  so,  if  when  the  testator  executed  his  deed  to  Kirk,  and 
took  back  his  bonds  for  the  purchase  money,  secured  by  a  mortgage  on 
the  premises,  he  retained  no  interest  in  the  land  ;  if  his  mortgage 
was  to  be  regarded  in  the  light  of  a  chose  in  action,  as  but  an  incident 
attached  to  his  debt,  how  can  it  be  said  that  he  was  not  wholly  divested 
of  his  estate  and  interest  in  the  property  ?  Tlie  reform  in  the  law 
relating  to  implied  revocations,  was  undoubtedly  much  needed.  Had 
the  revisers  applied  to  it  a  still  bolder  hand,  I  am  inclined  to  think 
they  would  have  rendered  a  still  more  valuable  service.  In  the  case 
before  us  there  is  very  little  reason  to  suppose  that  it  was  the  design 
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of  the  testator,  when  he  converted  the  lot  he  had  devised  to  Mrs. 
McGillis  into  a  bond  and  mortgage,  that  the  security  should  take  a 
different  direction.  But  it  is  the  office  of  a  judge  to  declare  the  law 
strictly  and  truly  as  he  finds  it  to  be,  and  not  to  amend  or  improve  it. 
It  is  not  denied  that  but  for  the  provisions  of  the  statute  noted,  the 
transaction  would  have  amounted  to  a  clear  revocation  of  the  devise. 
The  effect  of  the  sale  to  Kirk,  as  I  understand  it,  was  not  merely  to  alter, 
but  wholly  to  divest  the  testator's  estate  and  interest  in  the  subject  of 
the  devise.  With  this  view  of  the  law  I  am  bound  to  declare,  though  it 
may  be,  as  there  is  reason  to  fear  it  will,  defeat  the  testator's  purpose, 
that  the  conveyance  of  the  lot  in  the  colony  to  Kirk,  after  the  will  was 
executed,  was  a  revocation  of  the  devise  of  that  lot  by  the  will,  and 
that  the  bond  and  mortgage  not  having  been  effectually  disposed  of  by 
the  will,  their  proceeds,  when  collected,  will  be  liable  to  be  distributed 
by  law." 

It  is  not  easy  to  discern  why  a  sale  should  cease  to  be  such  within  the 
meaning  of  the  fortj'-fifth  section  of  the  revised  statutes,  upon  the 
delivery  of  a  deed  and  the  execution  of  a  mortgage  for  the  purchase 
money.  Such  a  construction  obviously  tends  to  defeat  the  purpose  of 
the  testator,  and  would  seem  not  less  opposed  to  the  design  of  the 
Legislature,  whiph  was,  that  the  price  should,  so  long  as  it  remained 
unpaid,  take  the  place  of  the  land,  and  go  to  the  person  to  whom  that 
was  devised.  Powell  v.  Powell,  30  Alabama,  668  ;  TT  eZ.s/i  v.  Pounders, 
36  Id.  668.  This  construction,  accordingly,  prevails  in  Alabama,  where 
purchase  money  due  at  the  death  of  the  testator,  vests  in  the  devisee, 
notwithstanding  the  execution  of  a  deed,  unless  a  contrary  intention 
appears  on  the  face  of  the  contract  of  sale,  or  by  some  other  writing. 
Welsh  V.  Pounders. 

Under  ordinary  circumstances,  the  effect  of  a  deed  as  a  revocation, 
is  limited  to  the  property  conveyed,  and  it  will  not,  therefore,  invali- 
date the  will  in  other  respects,  or  render  it  inadmissible  to  probate. 
Haves  v.  Humphrey,  9  Pick.  350  ;  Carter  v.  Thomas,  4  Maine,  341  ; 
McRainey  v.  Clarke,  2  Tajdor,  218.  When,  however,  a  legacy  is  based 
upon  a  devise,  the  failure  of  the  one  may  defeat  the  other,  or  render 
the  whole  will  inoperative.  In  re  Cooper^s  Estate,  4  Barr,  88.  Accord- 
ingly, when  the  testator,  after  directing  that  his  house  should  be  sold, 
made  various  bequests  to  his  children,  a  subsequent  conveyance  was 
held  to  revoke  the  legacies,  because  there  was  no  other  fund  out  of 
which  they  could  be  satisfied  and  that  originallj^  appropriated  had  been 
turned  to  another  channel.  J?i  re  Cooper's  Estate.  But  this  result 
"will  not  follow  where  the  legacy  is  demonstrative,  and  the  land  merely 
indicated  as  a  means  of  payment;  Walton  v.  Walton,  7  Johnson  Ch. 
258;  2  Leading  Cases  in  Equity,  504,  3  Am.  ed.  ;  nor  in  any  case 
where  it  is  contrar}'  to  the  intention  of  the  testator,  as  gathered  from 
the  will.     Nooe  v.  Vannoy,  6  Jones'  Eq.  185. 
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PEmCE  AGAINST  CASE. 

In  the  Supreme  Court  of  Connecticut. 

JUNE,  1835. 
[reported,  10  CONNECTICUT,  375-383.] 

A  house  built  and  used  as  a  dwelling  by  one  man,  on  the  land  of 
anotlwr,  on  the  faith  of  a  license  given  by  the  latter,  was  removed  by 
a  subsequent  purchaser  of  the  land,  against  the  will  of  the  licensee. 
Held,  that  no  damages  could  be  recovered  by  the  latter  for  the  removed. 

There  can  be  no  recovery  even  in  equity,  in  such  cai^es  as  against  a  jnir- 
chaser,  unless  he  had  full  notice  at  the  time  of  the  jourchase  ;  and  the 
mere  possession  of  the  licensee  will  not  operate  as  notice. 

[*This  was  fin  action  of  trespass,  brought  to  recover  damages 
for  the  demolition  of  a  house.  It  appeared,  at  the  trial,  that 
the  house  had  been  built  and  used  as  a  dwelling  by  one  Prince, 
on  land  belonging  to  Dudley  Case,  on  the  faith  of  a  license  to 
that  effect  from  the  latter.  Prince  continued  to  inhabit  the 
house  until  the  period  of  his  death,  shortly  before  which  he  con- 
veyed all  his  interest  in  the  premises,  by  deed,  to  his  son, — by 
whom  the  action  was  brought  against  the  defendant,  who  had 
purchased  the  land  after  the  decease  of  Case,  from  his  heirs,  at 
a  sale  ordered  by  the  Court  of  Probate,  and  subsequently  de- 
molished the  building.  The  jury  found  a  verdict  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court,  on  the  questions  of  law 
arising  on  the  above  state  of  facts.] 

"Williams,  C.  J.  The  questions  reserved  are  whether  the  plain- 
tiff could  recover  anything ;  and  if  so,  whether  damages  should  be 
assessed  upon  the  principle  that  he  had  a  right  to  have  the  house 
remain  on  the  land,  or  only  had  a  right  to  remove  it. 

The  plaintiff  claims,  that  by  putting  the  house  upon  the  land 

*Tbe  syll!ibu3  and  statement  of  the  reporter  are  omitted. 
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of  Case,  by  his  consent,  Prince  remained  the  owner  of  it,  with  a 
right  to  have  it  remain  there.  It  has  been  decided  in  Massachu- 
setts and  Maine  that  the  honse,  or  other  building,  remains  the 
property  of  him  who  placed  it  there,  and  is  personal  property  in 
him.  "Wells  v.  Bannister,  4  Mass.  Rep.  514;  Marcey  v.  Darling, 
8  Pick.  283  ;  Ashmun  v.  Williams,  8  Pick.  402,  404;  Curry  v. 
Com.  Ins.  Co.,  10  Pick.  540  ;  Picker  v.  Kelly,  1  Greenl.  117.  In 
these  States,  it  will  be  remembered,  they  have  no  court  of 
chancery  with  ordinary  chancery  powers.  This  court,  however, 
in  Benedict  v.  Benedict,  5  Day,  464,  467,  seem  to  have  adopted 
the  ancient  common  law  doctrine  that  a  fixed  and  permanent 
building  erected  upon  another's  land,  even  by  his  license,  became 
his  property  ;  but  if,  in  its  nature  and  structure,  it  was  capable  of 
beiug  removed,  and  a  removal  was  contemplated  by  the  parties,  it 
was  personal  estate  in  the  builder ;  and  where  the  license  was 
improperly  revoked,  resort  must  be  had  to  a  court  of  chancery. 
As  the  defendant  in  this  case  has  not  claimed  the  property  in  the 
building  to  be  his,  but  has  taken  it  down,  and  left  the  materials 
for  the  owner,  it  does  not  seem  to  be  necessary  for  us  to  inquire 
whether  the  doctrine  held  in  Massachusetts,  or  that  adopted  by  a 
majority  of  this  court  in  the  case  above  cited,  is  correct.  We  need 
only  inquire  whether,  if  the  plaintiff  had  a  right  to  this  building, 
the  defendant  was  justifiable,  under  the  circumstances  of  the 
case,  in  taking  it  down ;  in  other  words,  whether  the  license  to 
build,  by  Dudley  Case,  gave  a  right  to  Prince  and  his  heirs  and 
assigns  to  keep  this  house  in  that  place.  Was  it  an  interest 
assignable,  transmissible  to  heirs,  and  liable  to  be  sequestered  for 
his  debts  ? 

The  plaintiff  takes  the  affirmative  of  this  proposition.  He  says 
it  is  a  license  executed,  and  therefore  irrevocable.  As  a  general 
rule,  that  proposition  is  correct.  But  it  cannot  be  true,  when 
some  other  principle  of  law  is  to  be  violated  by  such  a  construc- 
tion. Thus,  if  a  man  authorize  another  to  take  away  a  certain 
dam,  by  which  his  land  is  fiooded,  and  it  is  done,  no  attempt  to 
revoke  or  alter  its  efl'ect  can  be  available.  But  it  does  not  follow 
from  this  that  if  a  license  was  given  to  erect  the  dam  on  the  land 
of  another,  and  continue  it  there  for  ever,  the  license  to  continue 
it  would  be  irrevocable.  If  it  did,  it  would  be  in  the  face  of  the 
statute  which  requires  all  conveyances  of  an  interest  in  lands  to 
be  in  writing.  For  a  license,  by  which  this  dam  could  be  con- 
tinued in  this  place  for  ever,  would  be  as  eft'ectual  in  that  case  as 
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a  deed  for  the  same  purpose ;  and  no  case  Las  been  cited  that  goes 
this  length.  In  Web  v.  Paternoster,  Palm.  71,  where  license  was 
given  to  put  a  stack  of  hay  upon  land,  it  was  held,  that  it  could 
not  be  countermanded  until  after  a  reasonable  time  had  elapsed. 
This  was,  howcA-er,  before  the  statute  of  frauds.  In  Winter  v. 
Broekwell,  8  East,  308,  where  Lord  EUenborough  recognized  this 
principle,  the  plaintiff  permitted  the  defendant  to  create  a  skylight 
over  his  own  premises,  through  which  he  claimed  a  right  to  air 
and  light;  and  Lord  EUenborough  held  that  it  was  not  counter- 
mandable,  at  least  without  placing  the  party  in  the  situation  in 
which  he  was  before.  In  Taylor  v.  Waters,  7  Taunt.  374,  it  was 
held,  that  a  ticket  to  the  defendant  and  his  assigns,  for  twenty- 
one  years,  to  visit  the  theatre,  was  not  an  interest  inlands  within 
the  statute ;  and  a  case  is  there  cited  (Wood  v.  Lake,  Sayer,  3  S. 
C.  Burrough's  MSS.  p.  36),  that  a  license  to  stack  coals  on  land 
for  seven  years  cannot  be  revoked  in  three  years.  The  case  of 
Liggins  V.  Inge,  7  Bingh.  682  (20  Serg.  &  Lowb.  287),  was  also 
cited.  The  parties  were  both  millowners  on  the  same  stream. 
The  defendant  cut  down  a  bank  on  his  own  land,  and  erected  a 
weir,  by  consent  of  the  plaintiff's  father,  by  which  the  water  was 
diverted  from  the  plaintiff's  mill.  Finding  an  injury  to  result, 
notice  was  given  to  the  defendant  to  raise  the  bank  as  before,  and 
a  suit  wasbrought.  The  court  held  that,  as  the  plaintiff's  father 
had  in  effect  consented  to  this  diversion  of  the  water,  he  must  be 
considered  as  having  abandoned  his  right  to  have  the  water  flow 
in  that  course,  and  could  not  complain.  In  these  cases,  it  was 
held,  that  no  interest  was  conveyed  in  the  land ;  and  in  the  last 
case,  the  court  intimate  a  very  decided  opinion  that,  if  that  was 
attempted,  the  conveyance  would  be  void.  In  one  case,  it  is  said 
that  Lord  Mansfield  ruled  that  if  a  man  stood  by  and  saw  another 
build  on  his  land,  he  could  not  sustain  an  action  of  ejectment. 
5  Term  Pep.  556.  This,  however,  has  been  sanctioned,  it  is  be- 
lieved, by  no  other  judge.  In  Matts  v.  Hawkins,  5  Taunt.  23, 
Gibbs,  J.,  doubted  it ;  and  it  was  holden  by  the  Court  of  King's 
Bench,  that,  where  a  license  was  granted  to  erect  a  cottage  on 
land  of  the  lord,  and  it  was  actually  erected,  this  was  not  a 
license,  but  a  grant,  which  might  be  recalled  immediately, — a 
mere  permission  to  occupy.  The  King  v.  Horndon-on-the-hill,  4 
Mau.  &  Selw.  562.  And  we  know  it  is  every  day's  practice,  in 
such  cases,  to  resort  to  a  court  of  equity  for  redress,  which  would 
be  entirely  unnecessary,   if  Lord  Mansfield's   opinion   was  con- 
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sidered  as  law.  And  in  the  case  of  Benedict  v.  Benedict,  5  Day, 
469,  Judge  Swift  says,  in  such  case  the  only  remedy  of  the  pur- 
chaser is  in  equity. 

This  subject  is  treated  by  Parker,  C.  J.,  in  the  case  of  Cook  v. 
Stearns,  11  Mass.  Rep.  533,  538,  in  a  most  satisfactory  manner. 
"  Licenses  to  do  a  particular  act,"  says  he,  "  do  not,  in  any  degree, 
trench  upon  the  policy  of  the  law,  which  requires  that  bargains 
respecting  the  title  or  interest  in  real  estate  shall  he  by  deed  or  in 
writing.  They  amount  to  nothing  more  than  an  excuse  for  the 
act,  which  would  otherwise  be  a  trespass.  But  a  permanent  right 
to  hold  another's  land,  for  a  particular  purpose,  and  to  enter  upon 
it,  at  all  times,  without  his  consent,  is  an  important  interest, 
which  ought  not  to  pass  without  writing,  and  is  the  very  object 
provided  for  by  the  statute. 

But,  whatever  might  have  been  the  effect  of  this  between  the 
parties,  here  third  persons  are  interested.  The  defendant  has  pur- 
chased this  estate,  without  any  notice  of  the  plaintiff's  claim. 
Had  the  plaintiff  taken  a  deed  from  Dudley  Case,  and  not  recorded 
it,  he  could  not  have  claimed  against  the  defendant ;  and  can  he 
be  in  a  better  situation  by  a  parol  license  than  he  would  have  been 
by  a  deed  ?  The  policy  of  our  law  is  that  titles  to  real  estate 
shall  appear  upon  record,  so  that  all  may  in  this  way  be  informed 
where  the  legal  estate  is.  But  were  this  new  code  of  conveyance 
to  prevail,  incumbrances  might  frequently  be  found  to  "exist, 
against  which  no  vigilance  could  guard,  no  diligence  protect.  Our 
records  would  be  fallacious  guides ;  and  when  we  had  gained  all 
the  information  they  could  give,  we  should  remain  in  doubt  as  to 
the  title.  It  is  much  better  to  leave  those  who  had  ventured  to 
rely  upon  the  word  of  honor  of  another  to  resort  to  that  word  of 
honor  for  their  redress,  than  to  suffer  a  person  who  had  resorted 
to  the  official  register  to  be  defeated  by  secret  claims  of  this  kind. 
The  law  cannot  prefer  the  claims  of  those  who  take  no  care  of 
themselves  to  those  who  have  faithfully  used  all  legal  diligence. 
If  a  loss  is  to  be  sustained,  it  is  more  reasonable  that  he  who  has 
neglected  the  means  the  law  put  into  his  power  should  suffer, 
rather  than  he  who  has  used  those  means. 

It  is  said,  however,  that  notice  is  to  be  implied,  because  Prince's 
possession  was  notorious.  But  of  what  was  this  notice  ?  That 
he  was  in  possession  ;  and  of  nothing  more.  It  did  not  prove  that 
he  claimed  title,  or  that  he  was  other  than  the  tenant  of  the 
owner  of  the  farm.     The  purchaser,  finding  the  possession  of  the 
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farm  generally  in  the  representatives  of  Dudley  Case,  and  that  the 
same  was  sold,  under  au  order  of  probate,  as  the  property  of  Case, 
was  not  bound  to  presume  tliat  a  corner  of  the  lot,  occupied  by 
Prince,  was  claimed  by  him  as  his  property.  If  he  examined  the 
records,  they  showed  that  tlie  whole  farnj  had  been  conveyed,  since 
such  occupation,  by  Case,  as  his  own.  And  such  an  occupation  is 
surely  very  slight  evidence  of  title. 

The  actual,  notorious  possession  of  real  estate  by  a  bona  fide 
purchaser  may,  with  other  circumstances,  be  evidence  against  a 
purchaser  or  creditor  that  he  had  notice  of  the  conveyance  when 
he  purchased,  and  so  that  his  purchase  was  a  fraud  upon  such 
possessor.  But  here  no  other  fact  exists  tending  to  show  any 
fraud  upon  him.  Upon  this  simple  fact  no  inference  can  be 
drawn. 

Perhaps,  however,  it  is  not  necessary  to  consider  even  these 
questions,  because  the  license  given  in  this  case  is  not  of  the 
character  claimed.  It  was  a  mere  personal  privilege,  given  to 
Prince,  the  elder,  and  never  extended  to  his  heirs  or  assigns. 
]Srow,  if  Case  liad  put  this  into  a  deed,  and  granted  him  a  license 
to  erect  a  house  there,  for  his  use,  surely  the  most  that  could  be 
claimed  would  be  an  estate  there  for  his  life.  It  would  not  be 
assignable  or  transmissible  to  heirs.  "When,  then,  this  license  is 
given  by  parol,  it  imports  just  what  men  unskilled  would  think  it 
imported.  A  good  understanding  existing  between  these  two  men, 
and  the  owner  of  the  land  being  willing  to  have  the  other  for  a 
neighbor,  instead  of  giving  him  a  deed  of  land,  which  would 
authorize  him  to  introduce  any  one  he  might  choose,  says,  "  You 
may  build  a  place  for  you  to  live  in."  It  is  a  personal  privilege ; 
and,  without  saying  whetlrer  it  is  countermaudable  at  the  will  of 
the  owner  or  not,  we  have  no  hesitation  in  saying  that  it  expires 
when  he  who  is  the  object  of  it  dies.  The  rule  is,  that  "  a  license 
doth  not  extend  but  to  him  to  whom  it  is  given,  and  cannot  be 
granted  over."  The  King  v.  ITewton,  Bi-idg.  115  ;  Howes  v.  Ball, 
7  Barn.  &  Cres.  481  (14  Serg.  &  Lowb.  90). 

In  the  case  of  Jackson  d.  liuU  v.  Babcock,  4  Johns.  Rep.  418, 
where  one  Goodrich  gave  a  license  in  writing  to  one  Hitchcock  to 
build  a  house  about  the  pool  at  New  Lebanon,  and  occupy  it  during 
his  necessity  or  pleasure,  and  Hitchcock  built  a  small  house,  and 
occupied  it  seventeen  years,  and  then  sold  it  to  one  Craigie,  the 
court  held,  that  Hitchcock  had  only  a  personal  license  or  privilege 
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to  iuhabit,  and  had  no  title  to  the  premises  ;  and  that  his  sale  to 
Craigie  put  an  end  to  this  privilege. 

Here,  Prince,  the  father,  not  only  sold  to  the  plaintiff,  but  both 
he  and  Dudley  Case  are  dead ;  and,  unless  this  is  an  interest 
assignable  or  transmissible  to  heirs,  it  is  extinguished. 

If  the  right  was  then  extinguished,  perhaps  no  notice  to  remove 
the  building  was  necessary.  But  if  it  was,  the  ejectment  which 
has  been  brought,  the  recovery  under  it,  and  the  possession  taken, 
are  sufficient  notice  that  the  defendant  intended  to  resume  his 
rights.  More  than  a  year  after  possession  was  taken  under  the 
ejectment  had  elapsed,  and  the  plaintiff  did  not  remove  the  build- 
ing. This,  surely,  was  a  reasonable  time ;  and  the  defendant  had 
as  good  a  right  to  take  away  the  building  from  his  premises,  as, 
in  the  case  of  "Web  v.  Paternoster,  before  cited,  he  had  a  right  to 
turn  his  cattle  into  a  field  where  he  had  allowed  the  plaintiff  to 
stack  his  hay,  and  a  reasonable  time  had  elapsed  for  him  to  take 
it^away.     Palm.  71. 

The  remaining  question  is,  has  he  done  this  in  a  reasonable 
and  proper  manner?  The  house  might  have  been  worth  more  to 
the  plaintiff,  had  it  been  removed  without  taking  it  to  pieces  ;  but 
the  plaintiff"  had  provided  no  place  for  it ;  and,  surely,  the  defend- 
ant was  not  bound  to  provide  one,  nor  could  he  be  bound  to  incur 
that  expense. 

It  is  not  shown  that  the  defendant  has  been  guilty  of  any  wanton 
destruction  of  the  property,  or  any  unnecessary  injury,  in  taking 
it  down.  If  not,  and  he  had  a  right  to  remove  it,  it  is  not  easy 
to  see  upon  what  principle  he  can  be  liable  for  any  damages.  Had 
he  interfered  with  an  attempt  of  the  plaintiff" to  remove  the  build- 
ing, a  diff"erdnt  question  would  have  arisen.  But,  as  the  plaintiff' 
neglected,  for  so  long  a  period,  to  make  this  attempt,  the  defend- 
ant was  justifiable  in  removing  it  himself. 

The  Superior  Court  are  therefore  directed  to  enter  up  judgment 
for  the  defendant. 


The  other  judges  were  of  the  same  opinion. 


Judgment  for  defendant. 
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PtERICK  AGAINST  'KERN. 

IN  ERROR. 

In  the  Supreme  Court  of  Penns_ylvania. 

SUNBURY,  JUNE  21, 1836. 

[reported,  14  SERGEANT  &  RAWLE,  267-272.] 

An  executed  license,  the  execution  of  which  has  involved  (he  expendi- 
ture of  money  or  labor,  is  regarded  in  eqidtjj  as  an  executed  agree- 
ment for  a  vcdualJe  considercdion,  and  as  such  icill  be  evforccd,  even 
v:hen  merely  verbal,  and  relating  to  the  use  or  occupation  of  reed 
estate. 

[*This  was  an  action  on  the  case,  brought  for  diverting  the 
water  of  a  stream,  and  thereby  injuring  the  plaintiff's  mill.  It 
appeared  at  the  trial,  that  the  water  had  been  turned  into  the 
channel  leading  to  the  mill  in  question,  by  a  structui'e  erected  for 
the  purpose  on  the  land  of  the  defendant,  under  a  license  from 
him ;  and  that  he  had  subsequent!}'  removed  this  structure,  and 
suffered  the  stream  to  return  to  its  former  course,  which  was  the 
injury  complained  of.  Evidence  was  given  by  the  plaintiff  for 
the  purpose  of  showing  that  he  had  erected  his  mill  on  the  faith 
of  the  authority  given  by  the  defendant,  to  divert  the  stream 
in  such  a  manner  as  to  furnish  a  supply  of  water,  and  that  the 
revocation  of  this  authority,  would  render  the  mill  unservice- 
able, during  a  considerable  portion  of  the  year.  Under  these 
circumstances,  it  was  contended  that  the  license  was  irrevocable.] 
The  opinion  of  the  court  was  delivered  by 

Gibson,  J.  To  the  objection,  that  an  action  for  diverting  an 
ancient  water  course,  is  not  supported  by  evidence  of  the  removal 
of  an  artificial  obstruction,  it  is  sufficient  to  answer  that,  in  the 
case  before  us,  the  right  depends,  not  on  the  antiquity  of  the 
water  course,  but  on  the  agreement  of  the  parties  ;  and  the  ques- 
tion, therefore,  is,  would  equity  carry  this  agreement  into  effect? 

*  The  syllabus  and  statement  of  the  reporter  are  omitted. 
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That  sucli  an  agreement  may  be  proved  by  parol,  was  settled  in 
Le  Eevre  v.  Le  Fevre,  4  Serg.  &  .Rawle,  241,  which,  in  this  respect, 
goes  as  far  as  the  case  before  us.  The  defence  there  was,  that  the 
right,  being  incorporeal,  and  therefore  lying  in  grant,  could  pass 
only  by  deed.  But  as  the  agreement  was  for  a  privilege  to  lay 
pipes,  it  is  evident  that  the  right  acquired  under  it  was  no  further 
incorporeal  than  that  which  passes  by  the  grant  of  a  mine,  or  of 
a  right  to  build,  which  indisputably  vests  an  interest  in  the  soil. 
A  right  of  way,  which  has  been  thought  to  approach  it  more 
nearly,  in  fact  differs  from  it  still  further.  But  the  defence  in  this 
case  is  put  on  other  ground,  it  being  contended  that  a  mere  license 
is  revocable  under  all  circumstances,  and  at  any  time. 

But  a  license  may  becora6  an  agreement  on  valuable  considera- 
tion ;  as,  where  the  enjoyment  of  it  must  necessarily  be  preceded 
by  the  expenditure  of  money ;  and  when  the  grantee  has  made 
improvements  or  invested  capital  in  consequence  of  it,  he  has 
become  a  purchaser  for  a  valuable  consideration.  Such  a  grant 
is  a  direct  encouragement  to  expend  money,  and  it  would  be 
against  all  conscience  to  annul  it,  as  soon  as  the  benefit  expected 
froin  the  expenditure  is  beginning  to  be  perceived.  Why  should 
not  such  an  agreement  be  decreed  in  specie  ?  That  a  party  should 
be  let  off  from  his  contract  on,  payment  of  a  compensation  in 
damages,  is  consistent  with  no  system  of  morals  but  the  common 
law,  which  was  in  this  respect  originally  determined  by  political 
considerations,  the  policy  of  its  military  tenures  requii'ing  that 
the  services  to  be  rendered  by  the  tenant  to  his  feudal  superior 
should  not  be  prevented  hy  want  of  personal  independence. 
Hence  the  judgment  of  a  court  of  law  operates  on  the  right  of  a 
party,  and  the  decree  of  a  court  of  equity  on  the  person.  But 
the  reason  of  this  distinction  has  long  ceased ;  and  equity  will 
execute  every  agreement  for  the  breach  of  which  damages  may 
be  recovered,  where  an  action  for  damages  would  be  an  inadequate 
remedy.  How  very  inadequate  it  would  be  in  a  case  like  this  is 
perceived  by  considering  that  a  license  which  has  been  followed 
by  the  expenditure  of  ten  thousand  dollars,  as  a  necessary  qualifi- 
cation to  the  enjoyment  of  it,  may  be  revoked  by  an  obstinate 
man  who  is  not  worth  as  many  cents.  But,  besides  this  risk  of 
insolvency,  the  law,  in  barely  compensating  the  want  of  perform- 
ance, subjects  the  injured  party  to  risk  from  the  ignorance  or  dis. 
honesty  of  those  who  are  to  estimate  the  quantum  of  the  com- 
pensation.    In  the  case  under  consideration,  no  objection   to  a 


specific  performance  can  be  foun^^^fflojie  intrinsic  nature  of  the 
agreement,  nor,  having  been  partlyj^pMrfed,  on  the  circumstances 
of  its  resting  in  parol ;  but  it  is  tol|afli'nsidered  as  if  there  had 
been  a  formal  conveyance  of  the  ri^^alid  nothing  remains  but 
to  determine  its  duration  and  extent. 

Aright  under  a  license,  when  not  specially  restricted,  is  com- 
mensurate with  the  thing  of  which  the  license  is  an  accessory. 
Permission  to  use  water  for  a  mill,  or  anything  else  that  was 
viewed  by  the  parties  as  a  permanent  erection,  will  be  of  un- 
limited duration,  and  survive  the  erection  itself,  if  it  should  be 
destroyed,  or  fall  into  a  state  of  dilapidation ;  in  which  case  the 
parties  might  perhaps  be  thought  to  be  remitted  to  their  former 
rights.  But,  having  had  in  view  an  unlimited  enjoynaent  of  the 
pirivilege,  the  grantee  has  purchased,  by  the  expenditure  of  money, 
a  right  indefinite  in  point  of  duration,  which  cannot  be  forfeited 
by  nou  user,  unless  for  a  period  sufficient  to  raise  the  presumption 
of  a  release.  The  right  to  rebuild,  in  case  of  destruction  or  dilapi- 
dation, and  to  continue  the  business  on  its  original  footing,  may 
have  been  in  view,  as  necessary  to  his  safety,  and  may  have  been 
an  inducement  to  the  particular  investment  in  the  first  instance. 
The  cost  of  rebuilding  a  furnace,  for  instance,  would  be  trivial, 
when  weighed  with  the  loss  that  Avould  be  caused  by  breaking  up 
the  business  and  turning  the  capital  into  other  channels ;  and 
therefore  a  license  to  use  water  for  a  furnace  would  endure  for 
ever.  But  it  is  otherwise  where  the  object  to  be  accomplished  is 
temporary.  Such,  usually,  is  the  object  to  be  accomplished  by  a 
saw  mill,  the  permanency  of  which  is  dependent  on  a  variety  of 
circumstances,  such  as  an  abundance  of  timber,  on  the  failure  of 
which  the  business  necessarily  is  at  an  end.  But,  till  then,  it  con- 
stitutes a  right,  for  the  violation  of  which  redress  may  be  had  by 
action.  With  this  qualification,  it  may  safely  be  affirmed  that 
expending  money  or  labor,  in  consequence  of  a  license  to  divert  a 
water  course  or  use  a  water  power  in  a  particular  way,  has  the  effect 
of  turning  such  license  into  an  agreement  that  will  be  executed 
in  equity.  Here  it  was  not  pretended  that  the  license  had  expired  ; 
and  we  are  unable  to  discover  an  error  in  the  opinion  of  the  court 
on  the  points  that  were  propounded. 

Judgment  aflirraed. 
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A  license  is  essentially  aji^^fority  or  power,  anil  therefore  marker! 
by  the  characteristics  which  iSi^^hCident  to  the  nature  of  powers,  and 
by  which  their  exercise  ta^MM,ated.  Among  these  is  that  of  being 
essentially  revocable  and  aJH^ding  for  continuance  on  the  will  of  the 
person  by  whom  they  were  created.  Smart  v.  Sandars,  5  C.  B.  894  ; 
Fuller  V.  Dean,  26  Missouri,  161 ;  Desloge  v.  Pearce,  38  Id.  588  ;  Bart- 
lett  V.  Prescott,  41  New  Hampshire,  493 ;  Chynoweth  v.  Tennery,  10  Wis 
consin,  391.  Hence,  a  license,  however  formally  and  solemnly  given, 
and  even  when  put  in  the  form  of  an  instrument  under  seal,  may  be 
countermanded  at  pleasure,  by  the  licensor;  Simpkins  v.  Rogers,  15 
Illinois,  397 ;  Woodward  v.  Sidez,  11  Id.  157;  Hx  parte  Coburn,  1 
Cowen,  368;  Mumford  v.  Whitney,  15  Wend.  380;  and  will  necessarily 
terminate  upon  his  death;  Buggies  v.  Lesure,  24  Pick.  187;  Carlelon 
V.  Beddington,  1  Foster,  291,  306;  Johnson  v.  Carter,  16  Mass.  443; 
Ca7-ter  v.  Page,  i  Iredell,  424  ;  Lit.  sect  56  ;  Coke,  Lit.  52,  b.  ;  DeHaro 
V.  The  United  States,  5  Wallace,  599,  627  ;  Hunt  v.  Bousmanier,  8 
Wheaton,  174.  The  licensor  maj^  therefore,  stop  the  licensee  at  any 
moment,  and  even  after  he  has  begun  to  act  on  the  authoritj'  or  pei- 
mission;  and  tlie  execution  of  part,  will  form  no  excuse  for  going  on 
with  the  residue,  after  the  sanction  is  withdrawn,  which  alone  renders  the 
act  rightful.  Jameson  v.  Milleman,  3  Duer,  255;  Tillotson  v.  Preston, 
7  Johnson,  285  ;  Pitman  v.  Poor,  38  Maine,  237  ;  Buggies  v.  Lesure. 
Nor  will  it  make  any  matter,  that  a  license  to  enter,  or  do  any  other 
act  on  land,  has  its  origin  in  a  contract,  or  is  otherwise  founded  upon  a 
valuable  consideration,  unless  those  forms  are  pursued  which  are  re- 
quisite to  bind  the  land,  and  give  the  licensee  an  interest  which  is  inde- 
pendent of  the  will  or  pleasure  of  the  licensor ;  because  the  proper 
remedj'  lies  in  an  action  on  the  case,  or  of  assumpsit,  and  not  in  per- 
sisting in  a  course  which,  though  originally  lawful,  has  become  tortious. 
Marstonv.  Gale,  4  Foster,  176;  Wood  v.  Leadbitter,  13  M.  &  W.  833; 
McCrea  v.  Marsh,  12  Gray,  211. 

Another  of  the  characteristics  of  a  power,  by  which  it  is  distin- 
guished from  the  grant  of  an  estate  or  interest,  is  its  limitation  to  the 
person  to  whom  it  is  given,  and  consequent  insusceptibility  of  transfer 
or  alienation.  Licenses,  therefore,  are  strictly  confined  to  the  original 
parties,  and  can  neither  operate  for  nor  against  third  persons  ;  Foot  v. 
The  New  Haven  and  Northampton  B  R.  Company,  'iZ  Conn.  214; 
Desloge-v.  Pearce,  38  Missouri,  588  ;  Wolf  v.  Forrest,  4  Sandford  Ch.  72  ; 
Bridges  y.  Purcell,  1  Dev.  &  Bat.  492;  Seidensparger  v.  Spear,  17 
Maine,  123  ;  Emerson  v.  Fiske,  6  Greenleaf,  200  ;  Garleton  v.  Bedding- 
ton,  1  Poster,  291 ;  Harris  v.  Gillespie,  6  New  Hampshire,  11  ;  Ex  pjarte 
Coburn,  1  Cowen,  368;  DeHaro  v.  The  United  States,  5  Wallace,  599. 
The  law  was  so  held  in  Garleton  v.  Beddington,  and  Gowles  v.  Kendall 
4  Poster,  364,  and  a  license  to  flow  the  land  of  another,  by  building 
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a  dam  on  the  land  of  the  licensee,  held  to  be  a  mere  power,  which  was 
strictly  confined  to  the  person  to  whom  it  was  given,  and  could  not  be 
transferred  by  or  with  a  grant  of  the  land,  on  which  it  had  been  executed 
by  the  erection  of  the  dam.  The  license  in  these  cases  was  merely 
oral,  but  the  principle  will  be  the  same  when  it  is  given  by  deed,  if  the 
intention  be  plain,  to  create  a  power  or  authoritj',  and  not  to  make  a 
grant,  or  pass  an  actual  estate  or  interest.  Eays  v.  Eichardson,  1  Gill 
&  Johnson,  366  ;  Wood  v.  Leadbitter,  13  M.  &  W.  838,  846  ;  Wehh  v. 
Walker,  7  Casey,  46.  Thus,  in  Jacl.xon  v.  Babcock,  4  Johnson,  418,  a 
permission  to  erect  a  house  on  the  land  of  the  defendant,  and  occupy 
it  as  long  as  the  licensee  thought  fit  or  his  convenience  might  require, 
without  molestation,  was  held  to  be  a  mere  power  which  could  not  be 
transferred  to  a  third  person,  even  after  it  had  been  acted  on  by  build- 
ing the  house  ;  while  the  case  of  Vandenhurgh  v.  Van  Bergen,  13  John- 
son, 212,  determined,  that  a  license  to  build  a  dam  at  any  point  on  the 
course  of  a  stream  which  the  grantee  might  select,  gave  a  mere  right 
of  choice  or  selection  which  might  have  been  converted  into  an  interest, 
by  an  election  made  in  due  season,  but  which  terminated  on  the  death 
of  tlie  licensee,  and  could  not  be  exei'cised  hy  his  heirs  or  assignees. 
The  court  cited  and  relied  on  Coke,  Lit.  4.5,  a,  and  Heyward'.s  Case,  2 
Reports,  36,  a,  b,  that,  where  the  election  is  a  condition  precedent,  it 
must  take  place  while  the  parties  are  still  alive,  because  the  power  is 
a  naked  one  until  the  choice  is  made,  and  can  neither  be  exercised  by 
a  third  person,  nor  after  it  has  been  brought  to  an  end  by  the  deatli 
of  the  donor.  A  power  coupled  with  an  interest,  however,  obej's  a 
different  rule,  and  may  descend  or  pass  to  executors  or  heirs. 

It  is  equalljf  well  settled,  that  the  operation  of  a  power  is  limited  to 
the  donor,  and  that,  even  when  binding  on  him,  it  will  not  be  so  on 
third  persons  ;  or,  in  other  words,  that  an  authority  given  by  one  man 
cannot  be  pleaded  or  given  in  evidence  as  a  bar  to  the  right  or  title 
of  another.  Biddle  v.  Brown,  20  Alabama,  412;  Yeakle  v.  Jacob,  9 
Casey,  376.  Hence,  it  may  be  laid  down  as  a  general  principle,  that 
the  conveyance  of  land  will  extinguish  everj'  license  or  authority  which 
may  have  been  previously  given  by  the  gi'antor,  not  onlj'  as  workino- 
an  implied  revocation  of  the  power,  but  by  determining  the  interest 
on  which  it  was  to  operate,  and  without  which  it  must  necessarily  fail. 
Hays  V.  Richardson,  1  Gill  &  J.  366.  The  law  was  so  held  in  Harris 
V.  Gillespie,  6  New  Hampshire,  9;  Cook  v.  Stearns,  11  Mass.  533; 
Stevens  v.  Stevens,  11  Metcalf,  251  ;  Bridges  v.  Purcell,  1  Pev.  &  Bat. 
492;  and  Foot  v.  The  Neio  Haven  and  Northampton  R.  R.  Co  ,  23  Conn. 
214;  which  show  that  the  license  is  revoked  bj'  the  con\eyance,  and 
would  be  ineffectual,  even  if  it  were  not,  because  the  estate  of  the 
grantor  is  at  an  end,  and  the  grantee  cannot  be  bound  by  an  authority 
which  he  never  gave.      Wallis  v.  Harrison,  4  M.  &  W.  538;  Perry  v. 
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Fitzhowe,  8  Q.  B.  757.  These  cases  are  sustained  by  Harris  v.  Gilles- 
pie, where  a  license  to  build  and  inhabit  a  house  on  the  land  of  the 
licensor,  was  held  to  be  void  against  a  subsequent  purchaser,  even  if 
binding  on  the  person  by  whom  it  was  originally  given  ;  and  the  same 
point  was  decided  in  Seidensparger  v  Spear,  17  Maine,  123;  Whittaker 
V.  Gaivihorne,  3  Devereux,  387  ;  and  Carter  v.  Harlan,  6  Maryland,  29. 

We  have  seen  that  a  power  is  ordinarily  revocable  even  when  it  is 
sustained  by  a  consideration  or  conferred  by  an  instrument  under  seal 
(ante,  550).  Dodge  v.  McOlintock,  47  New  Hampshire,  483  ;  McGrea  v. 
Marsh,  12  Gray,  211.  But  it  is  not  always  easy  to  determine  whether 
the  operation  of  a  contract  is  confined  to  the  gi'ant  of  a  license,  or 
extends  to  the  creation  of  an  estate  or  interest,  Hunt  v.  Bousmanier , 
8  Wheaton,  174,  1  Peters.  In  construing  deeds  and  writings  phra- 
seology is  chiefly  important  as  a  guide  to  intention,  and  the  design 
of  the  parties  as  disclosed  by  the  whole  instrument,  will  not  be  al- 
lowed to  fail  because  thej'  have  used  words  in  ignorance  of  their  tech- 
nical meaning,  or  that  would  have  been  more  appropriate  to  another 
end.  2  Smith's  Leading  Cases,  521,  fi  Am.  ed.  A  license  maj'  ob- 
viously approach  nearly  to  a  grant,  because  one  mode  of  giving  is  to 
authorize  the  donee  to  take.  3  Leading  Cases  in  Equity,  350,  3  Am. 
ed.  Accordingljr,  in  Muskelt  v.  Hill,  5  Bing.  N.  C.  694,  an  indenture 
authorizing  certain  persons  therein  named,  to  search  for  and  raise  min- 
erals and  convert  them  to  their  own  use,  was  held  to  confer  an  interest 
in  the  nature  of  an  easement,  which  was  capable  of  being  assigned  and 
mio-ht  be  made  the  foundation  of  a  recovery  in  case.  The  distinction 
was  said  to  be  between  a  personal  license  of  pleasure,  and  a  license  of 
profit,  the  former  being  confined  to  the  individual,  while  the  latter 
might  be  exercised  through  his  servants  or  agents.  In  like  manner, 
where  A.  and  B.  conveyed  land  by  indenture  to  D.,  (who  joined  in  the 
deed)  reserving  to^.  B.  and  C.,  their  heirs  and  assigns,  liberty  to  come 
into  and  upon  the  lands  and  there  hunt,  fish,  and  fowl,  the  reservation 
was  held  to  operate  as  a  grant  of  a  profit  a  prendre  which  C.  might  ex- 
ercise personally  or  through  others.  The  court  cited  and  relied  on 
the  case  of  The  Duchess  of  Norfolk  v.  Wiseman,  from  the  year  books, 
12  Henry,  25,  and  13  Henry,  7,  PI.  2,  where  a  license  to  hunt  at  pleasure 
on  the  land  of  the  licensor  was  held  a  justification  for  the  entry  of  the 
defendant  as  the  servant  and  companion  of  the  licensee,  and  it  was  said 
that  if  I  give  a  man  permission  to  eat  with  me  or  to  go  into  my  or- 
chard, it  is  a  license  of  pleasure,  but  if  I  give  him  leave  to  have  a  tree 
in  mj'  wood,  his  servants  may  enter  and  cut  down  the  tree,  because 
their  act  is  a  means  whereby  he  obtains  the  profit  which  the  license 
was  designed  to  confer.  Wickham  v.  Hawker,  7  M.  &  W.  63,  76  ;  Doe 
V.  Wood,  2  B.  &  Aid   724. 

In    The  Johnson  Iron  Co.  v.  The   Cambria  Iron  Co.,  8  Casey,  241, 
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a  grant  of  the  privilege  of  raising  iron  ore,  was  in  like  manner  held  to 
,be  an  incorporeal  hereditament,  and  not  a  license  that  might  be  recalled. 
When,  however,  the  langnage  of  the  instrument  plainlj'  shows  that  the 
intention  was  to  confer  an  authority,  and  not  to  vest  an  interest,  the 
words  will  not  be  wrested  from  their  true  import  in  order  to  further 
the  ultimate  design  which  the  parties  had  in  view  in  executing  the  deed. 
Accordingly,  in  Hunt  v.  Rousmanier,  8  Wheaton,  1  Peters,  the  court 
held  that  a  power  of  attorney  authorizing  the  sale  of  a  vessel  belonging 
to  the  donor,  and  the  application  of  the  proceeds  to  the  payment  of  a 
debt  due  by  him  to  the  donee,  could  not  operate  as  a  mortgage  or 
assignment,  although  the  effect  of  interpreting  it  merely  as  a  power, 
was  the  loss  of  the  security  which  the  instrument  was  intended  to 
create. 

The  doctrine  that  a  power  may  be  recalled  at  the  pleasure  of  the 
donor,  ceases  to  be  applicable  when  the  power  is  coupled  with  an  in- 
terest, or  is  necessar}'  to  the  possession  or  enjoyment  of  a  right  or 
title,  arising  from  the  act  or  contract  of  the  person  who  creates  the 
power.  Under  these  circumstances,  the  power  is  a  mere  accessory  or 
iiicident,  and  will  not  only  cease  to  be  revocable  {Walsh  v.  Whilcomh, 
2  Espinasse,  .565  ;  Wal^fon  v.  King,  4  Campb.  272  ;  Garrison  v.  Morton, 
10  B.  &  C.  131 ;  Doe  v.  Wood,  2  B.  &  Aid.  21i  ;  Bromley  v.  Holland, 
1  Vesey,  3;  Boults  v.  3Iilchfll,3  Hariis,  371,  379;  Bourney  y.  Smith, 
17  Illinois,  531;  Beatlie  v.  Butler,  21  Missouri,  313)  but  may  pass  by 
the  transfer  or  alienation  of  the  interest  to  which  it  is  attached. 
Muskett  V.  Hill,  5  Bing.  N.  C.  694  ;  Conr/i-eve  v.  Evells,  10  Exchequer, 
298.  It  is  not  necessary,  to  jiroduce  these  results,  that  the  interest 
should  be  in  the  tbing  which  forms  the  subject  matter  of  the  power ; 
they  will  follow,  from  every  act  or  engagement  which  gives  the  donee 
an  interest  in  its  continuance,  and  makes  it  the  duty  of  the  donor  not 
to  recall  that  which  he  has  given.  Wood  v.  Jilanley,  11  A.  &.  E.  34. 
"  As  the  power  of  one  man,''  said  C.  .1.  Maishall,  in  Hunt  v.  Bousmanier, 
8  Wheaton,  174  (ante,  vol.  1),  "to  act  for  another,  de[)ends  on  tlie 
will  and  license  of  the  other,  the  power  ceases  when  the  will  or  per- 
mission is  withdrawn.  But  this  general  rule,  which  results  from  the 
nature  of  the  act,  has  sustained  some  modification.  When  a  letter  of 
attorney  forms  part  of  a  contract,  and  is  a  security  for  money,  or  for 
the  performance  of  an}-  act  which  is  deemed  valuable,  it  is  generally 
made  irrevocable  in  terms,  and  if  not  so,  is  deemed  irrevocable  in  law. 
Although  the  letter  of  attorney  depends,  for  its  nature,  on  the  will  of 
the  person  making  it,  and  maj',  in  general,  be  recalled  at  his  will,  yet, 
if  he  binds  himself  for  a  consideration,  or  in  terms,  or  by  the  nature  of 
the  contract,  not  to  change  his  will,  the  law  will  not  permit  him  to 
chano-e  it."  And  the  court  were  consequently  of  opinion,  that  the 
power  to  sell,  given  by  the  instrument  in  question,  could  not  have  been 
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revoked  bj-  the  donor  during  his  life,  because  the  donee  had  an  interest 
in  the  proceeds  of  the  sale,  although  he  had  none  in  the  thing  sold.  In 
]\ke  manner,  although  a  submission  to  arbitration  ia  privia  facie  a  power, 
and  may  consequently  be  revoked  at  any  time  before  it  is  executed,  yet 
this  ceases  to  be  true,  when  it  is  the  result  of  a  contract,  or  when  the 
circumstances  are  such  that  it  cannot  be  recalled  without  injustice. 
McGheehen  v.  Duffield,  5  Barr,  491. 

A  power  will,  it  has  been  said,  necessarily  terminate  on  the  death  of 
the  donor,  even  when  he  is  precluded  from  revoking  it  during  his  life, 
unless  tlie  donee  has  an  interest  in  the  thing  on  which  the  power  is  to 
operate,  and  not  merely  in  the  execution  of  the  power.  Watson  v. 
Kivg,  4  Campbell,  272  ;  Hunt  v.  Rommanier,  8  Wheaton,  1'74.  It  has 
been  held  to  follow  for  a  like  reason,  that  acts  done  after  the  death  of 
the  giver  of  the  power,  will  fail  even  as  it  regards  third  persons,  who 
have  no  reason  to  suppose  that  he  is  not  still  alive.  Travers  v.  Crane, 
1,5  California,  12;  Ferris  v.  Irving,  28  Id.  645  (ante,  vol.  1).  But  in 
Ish  V.  Crane,  8  Ohio,  X.  S.  520,  13  Id.,  this  latter  point  was  decided 
differently,  for  reasons  which  merit  consideration.  See  Cassaday  v. 
MvKenzie,  4  W."&  S.  282,  285  (ante,  361). 

It  follows  from  what  has  been  said,  that  a  license  will  lose  its  re- 
vocable character,  wlienever  it  is  coupled  with  the  grant  of  an  interest, 
or  when  an  interest  exists,  which  depends  upon,  or  cannot  be  enjoyed 
without  the  aid  of  the  license.  It  is  not  essential  that  the  interest 
should  be  in  the  thing  to  which  the  right  given  by  the  license  relates, 
or  on  which  it  is  to  be  exercised  ;  all  that  is  necessary  to  deprive  the 
donor  of  the  power  of  revocation  is,  that  he  should  have  conferred,  or 
that  the  licensee  should  possess  some  estate  or  interest  which  depends 
on  the  continuance  of  the  license,  and  which  cannot  be  enjoyed  if  it  be 
withdrawn,  or  terminated.  Hence,  the  sale  or  gift  of  a  chattel,  which 
is  situated  on  the  land  of  the  vendor  or  giver,  implies  a  riglit  to  enter, 
for  the  purpose  of  removing  it,  which  cannot  be  recalled  ;  and  the  same 
result  will  follow,  when  the  interest  grows  out  of  the  execution  of  the 
license,  as  when  game  is  killed,  or  standing  timber  felled,  on  the  faith 
of  a  permission  from  the  owner  of  the  soil;  because  the  woodsman  in 
the  one  case,  and  the  sportsman  In  the  other,  has  a  right  to  the  fruits 
of  his  exertions,  and  should  have  a  reasonable  time  and  opportunit}'  to 
remove  them  to  some  place  where  they  may  be  enjoyed.  Mumford  v. 
Whitneij,  15  Wend.  380  ;  Pierrepont  v.  Barnard,  5  Barbour,  364,  2 
Selden,  279. 

In  like  manner,  if  trees  are  sold  without  the  land  on  which  they 
stand,  or  reserved  vvliile  the  land  itself  is  granted,  the  grantor  in  the 
latter  instance,  and  the  grantee  in  the  former,  will  have  an  implied 
power  to  enter,  fell,  and  take  away  the  trees.  Boults  v.  Mitchell.,  3 
Ilarris,  3U,  379.     And  in  Boults  v.  Mitchell,  the  court  held,  that  an 
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abuse  of  the  authority  by  felling  timber,  not  comprised  in  the  grant  or 
reservation,  will  not  render  the  authority  void  ab  initio,  or  render  the 
"wrongdoer  liable  in  an  action  of  trespass  quare  clausum  /regit. 

The  rule  and  the  exception  were  stated  with  admirable  clearness,  by 
Chief  Justice  Yaughan,  in  Thomas  v.  Sorrel,  Yanghan,  330,  351,  1 
Levinz,  217,  in  the  following  language,  which  was  cited  and  approved 
by  Baron  Alderson,  in  Wood  v.  Leadbiiter,  13  M.  &  W.  844:  "A  dis- 
pensation or  license,  properlj^  passeth  no  interest,  nor  alters  or  trans- 
fers property  in  anything,  but  only  makes  an  action  lawful,  which, 
without  it,  had  been  unlawful.  As  a  license  to  go  beyond  the  seas,  to 
hunt  in  a  man's  park,  to  come  into  his  house,  are  only  actions  which, 
without  license,  had  been  unlawful.  But  a  license  to  hunt  in  a  man's 
park,  and  carry  away  the  deer  killed  to  his  own  use;  to  cut  down  a 
tree  in  a  man's  ground,  and  to  carry  it  away  the  next  day  after,  to  hfs 
own  use,  are  licenses  as  to  the  acts  of  hunting  and  cutting  down  tlie 
tree,  but  as  to  tlie  carrj-ing  away  of  the  deer  killed  and  tree  cut  down, 
they  are  grants.  So,  to  license  a  man  to  eat  my  meat,  or  to  fire  tlie 
wood  in  my  chimney  to  warm  him  by,  as  to  the  actions  of  eating,  firing 
my  wood,  and  warming  him,  they  are  licenses  ;  but  it  is  consequent, 
necessarily,  to  those  actions,  that  my  property  may  be  destroyed  in 
the  meat  eaten,  and  in  the  wood  burnt.  So  as,  in  some  cases,  by  con- 
sequent, and  not  directly,  and  as  its  effect,  a  dispensation  or  license 
may  destroy  and  alter  property." 

"  Attending  to  this  passage,"  said  Baron  Alderson,  in  commenting 
upon  it,  in  Wood  v.  Leadbiiter,  "  in  conjunction  with  the  title  '  License,' 
in  Brooke's  Abridgment,  from  which,  and  particularly  from  paragraph 
1.5,  it  appears  that  a  license  is  in  its  nature  revocable,  we  have  before 
us  the  whole  principle  of  the  law  on  this  subject.  A  mere  license  is 
revocable,  liut  tliat  which  is  called  a  license,  is  often  something  more 
than  a  license;  it  often  comprises,  or  is  connected  with  a  grant,  and 
then  the  party  who  has  given  it,  cannot,  in  general,  revoke  it,  so  as  to 
defeat  his  grant,  to  which  it  was  incident.''  And  he  went  on  to  say, 
"  that  a  license  b_v  A.  to  hunt  in  his  park,  was  revocable,  whether  given 
by  deed  or  parol,  and  merely  renders  the  act  of  hunting  lawful,  whicli, 
without  the  license,  would  have  been  unlawful.  But  that,  if  the  license, 
as  in  the  case  put  by  Chief  Justice  Yaughan,  was  a  license  not  only 
to  hunt,  but  to  take  away  the  deer  when  killed,  as  the  property,  or  for 
the  use  of  the  licensee  ;  then,  if  the  grant  of  the  deer  was  good,  tlie 
license  would  be  irrevocable,  because  the  person  who  gave  it  would  be 
estopped  from  defeating  his  own  grant."  These  principles  are  indis- 
putable, and  they  will  appljr  wherever  the  circumstances  are  such  as  to 
create  an  equitable  estoppel,  and  preclude  the  right  to  recall  a  license, 
by  rendering  it  essential  to  tlie  enjoyment  of  property,  which  has 
o'rown  out  of  the  acts  of  the  licensor,  or  has  been  placed,  with  his  sane- 
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tion,  and  in  reliance  upon  an  authority  or  permission  given  liy  liim,  in 
a  position  where  it  would  be  lost  or  endangered  if  the  license  were 
withdrawn.  This  appears  from  the  case  of  Wood  v.  Manley,  11  A.  At, 
E.  34,  where  a  tenant,  who  had  agreed  that  certain  hay,  which  had  been 
purchased  under  a  levy  and  sale  by  his  landlord,  might  remain  on  the 
premises  until  the  following  Ladyday,  and  that  the  purchaser  might 
enter  at  any  time  before  Ladyday  for  the  purpose  of  removing  it, 
subsequently  refused  to  permit  the  hay  to  be  removed,  and  fastened 
the  gate  leading  to  the  close  where  it  was  situated.  The  defendant 
broke  open  the  gate  and  reraovei  the  hay,  which  gave  rise  to  the  ques- 
tion, whether  the  license  was  irrevocable,  and  miglit  be  acted  on,  not- 
withstanding tlie  refusal  of  the  tenant.  The  court  gave  judgment  for 
the  defendant,  on  the  ground  that  the  permission  to  leave  the  hay  on 
the  land,  and  to  enter  subsequently  for  the  purpose  of  taking  it  away, 
was  given  under  circumstances  which  precluded  the  right  to  with- 
draw it ;  and  Lord  Denraan  asked  whether  if  a  man  bought  a  loaf  from 
a  baker,  and  left  it  in  the  shop  on  the  faith  of  a  promise  that  he  might 
call  for  it  afterwards,  the  baker  could  change  his  mind  and  prevent  the 
purchaser  from  returning  to  obtain  the  loaf  This  view  is  sustained  by 
the  earlier  authorities,  which  show  that  the  common  law  remedy  of  re- 
caption may  be  exercised  by  an  entry  on  the  land  of  another,  for  the 
purpose  of  regaining  possession  of  a  chattel  which  was  biought  there 
with  his  consent,  or  even  accidentally  without  any  negligence  or  default 
on  the  part  of  the  owner.  Patrick  v.  Golerick,  3  M.'  &  W.  48-3.  It  was 
held,  in  like  manner,  in  Hewett  v.  Johnson,  7  Exchequer,  "75,  on  the  au- 
thoritj'  of  Liford's  Case,  11  Reports,  57,  b,  that,  although  the  excep- 
tion of  standing  timber  from  a  parol  lease,  could  not  take  effect  as  a 
grant  or  reservation,  it  was,  notwithstanding,  valid  as  a  license,  and 
justified  an  entr^'  for  the  purpose  of  cutting  the  trees  down,  and  re- 
moving them.  The  principle  was  carried  to  its  fullest  extent,  in  Pierre- 
pont  V.  Barnard,  5  Barbour,  364;  2  Selden,  279  ;  which  decides  that 
the  execution  of  a  license  to  enter  and  cut  down  timber,  confers  a 
vested  interest,  which  cannot  be  recalled,  and  may  be  pleaded  as  a  justi- 
fication by  the  licensee,  or  those  claiming  under  him  liy  purchase.  A 
similar  view  was  taken  in  Nettleton  v.  Sikes,  8  Metcalf,  34,  where  the 
question  arose  under  circumstances  very  similar  to  those  suggested  by 
Chief  Justice  Vaughan.  An  agreement  had  been  made,  by  which  the 
defendant  was  to  cut  down  and  cord  certain  oak  trees  growing  on  the 
land  of  the  plaintiff,  and  receive  the  bark  in  payment.  After  the  trees 
had  been  cut  down  and  corded,  on  the  faith  of  this  agreement,  and  the 
bark  stripped  off,  the  plaintiff  prohibited  the  defendant  from  removing 
it,  and  brought  trespass  against  him,  for  disregarding  the  prohibition. 
The  court  held,  that  although  the  license  was  essentially  revocable 
when  first  given,  it  acquired  a  different  character  when  executed,  and 
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could  not  be  vecalled  to  the  injury  of  the  licensee.  This  case  was 
followed  in  Heath  v.  Randall,  4  Gushing,  5,  and  a  grantor  held  entitled 
to  enter  on  the  land  which  he  had  conveyed,  in  order  to  regain  pos- 
session of  chattels  which  he  had  left  there,  under  an  agreement  that  if 
they  were  not  paid  for,  the  right  of  property  should  revest  in  him. 
This  case  obviously  goes  to  the  full  extent  of  the  proposition,  which 
may,  perhaps,  also  be  deduced  from  the  dicta  of  Lord  Denman,  in 
Wood  V.  Manley,  that  every  man,  who  brings  the  goods  of  another  on 
liis  own  land,  or  permits  the  owner  to  leave  them  there  for  safe  keep- 
ing, gives  the  latter  an  implied  authority  to  enter  for  the  purpose  of 
taking  them  awajr,  which  will  be  upheld  by  the  interest  to  which  it 
is  subsidiarj'-,  and  cannot  be  revoked. 

It  is,  howeA^er,  necessary  to  remember  that,  as  this  principle  is,  in 
some  respects,  exceptional,  and  contravenes  the  right  which  eveiy  man 
has  to  the  exclusive  dominion  over  his  own  property,  those  who  rely 
upon  it,  must  take  care  to  bring  themselves  within  its  operation,  and 
that  it  will  not  be  enough  to  aver,  that  they  went  upon  the  land  for 
the  purpose  of  removing  goods  or  fixtures,  without  showing  how  the 
goods  came  to  be  on  the  land,  and  that  the  circumstances  were  such  as 
to  justifj'  the  entry.  Antliony  v.  Haneys,  8  Bing.  186 ;  see  Eeermance  v. 
Vernoy,  6  Johnson,  5. 

It  is  moreover  plain,  that  to  sustain  a  power  by  an  interest,  some 
interest  must  exist  on  which  the  power  can  be  based,  and  which  is  of  a 
nature  to  give  it  the  vitality  and  endurance,  which  form  no  part  of  its 
'original  attributes.  Hence,  in  order  to  know  whether  a  power  is  irre- 
vocable, in  consequence  of  its  being  founded  upon  or  sul)sidiary  to  an 
interest,  we  must  look  beyond  the  doctrine  of  powers  to  the  rules  by 
which  the  law  regulates  the  creation  and  transmission  of  property,  for, 
unless  these  are  satisfied,  no  intefest  can  arise,  and  the  power  will  be 
a  naked  one,  revocable  at  pleasure.  This  is  peculiarly  true  when  real 
estate  is  in  question,  which  has  been  surrounded  from  the  earliest 
periods  with  restrictions  intended  to  give  certaintj'  and  security  to 
title,  and  protect  the  kind  of  property  which  is  most  valued  against  the 
hazard  and  uncertainty  of  parol  evidence.  The  deliberation  and  pub- 
licitjf  attendant  on  livery  of  seisin,  were  essential  at  common  law,  to 
the  gift  or  assignment  of  estates  in  possession,  while  the  solemnity  of 
an  instrument  under  seal,  was  equallj^  necessary  for  the  transmission 
of  those  which  lay  in  grant,  or  to  render  a  release  of  an  outstanding 
rio'ht  effectual.  Chancer}',  indeed,  held,  that  a  use  might  arise  out  of 
the  payment  of  a  valuable  consideration,  without  the  aid  of  a  deed  or 
writino-;  and  hence  a  bargain  and  sale  of  land  would  have  stood  very 
nearly  on  the  same  footing  under  the  statute  of  27  Henry  YIII.,  c.  10, 
for  transferring  uses  to  possession  with  that  of  a  chattel,  had  not  the 
statute  of  enrolments,  27  Henry  YIII ,  c.  16,  remedied  the  evil  a  few 
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months  afterwards,  by  requiring  that  every  bargain  and  sale  should  be 
by  a  deed  enrolled  in  one  of  the  courts  of  record  at  Westminster,  or 
before  the  custos  rolulorum  and  two  justices  of  the  peace,  within  six 
months  after  its  execution.  The  law  was  thus  brought  back  to  the 
point  from  which  it  had  set  out,  except  that  a  deed  sealed  and  de- 
livered, might  be  substituted  under  the  statute,  for  the  symbolical 
delivery  of  the  land  itself,  which  had  once  been  essentially  requisite, 
when  the  estate  was  of  freehold,  and  in  the  possession  of  the  grantor. 
This  result,  however,  followed  solely  from  the  statute  of  enrolments, 
and  not  from  the  nature  of  uses,  or  the  construction  of  the  statute  by 
which  they  were  reduced  to  possession';  and  hence,  a  valid  bargain  and 
sale  might  have  been  made  until  very  recently,  in  England,  by  parol  in 
those  cities,  towns,  and  boroughs,  where  the  mayor,  recorder,  or  cham- 
berlain, h;id  authority  to  enrol  "  evidences,  deeds,  or  other  writings," 
which  were  expressly'  exempted  from  the  operation  of  the  statute  of 
enrolments.  2  Smith's  Leading  Cases,  526,  6  Am.  ed. ;  Busher  v. 
Thompson,  4  C.  B.  48,  60.  Strictly  speaking,  this  exception  should 
be  the  rule  in  those  parts  of  the  United  States,  where  the  statute  of 
enrolments  is  not  in  force,  and  no  act  of  a  like  kind  has  been  passed 
to  fill  its  place  ;  but  the  courts  and  the  profession  have,  by  tacit  con- 
sent, held  sealing  and  deliver}^  essential  to  the  transmission  of  an 
estate  of  freehold  in  land.  Jackson  v.  Wood,  12  Johnson,  73;  Jackson 
v.  Wendell,  lb.  355;  Beardsly  v.  Knight,  4  Vermont,  471  ;  4  Kent's 
Com.  451.  There  is  probably  no  State  in  the  Union  where  a  parol  bar- 
gain and  sale  would  be  held  valid  at  law,  whatever  the  effect  might  be 
in  equity.  Moreover,  even  if  an  estate  in  land  could  be  transferred  by 
a  parol  bargain  and  sale,  a  deed  would  still  be  requisite  for  the  creation 
of  an  easement,  because  the  statute  of  uses  cannot  operate  unless  there 
is  a  seisin  to  feed  the  use  ;  and  if  a  man  can  be  seized  of  a  way,  or 
water  course,  to  the  use  of  another,  which  seems  doubtful,  he  certainly 
cannot  be  so  until  the  way  has  been  granted,  or  the  right  to  the  water 
course  actually  created.  Beaudely  v.  Brooke,  Cro.  Jac.  189  ;  Hays  v. 
Richardson,  1  Gill  &  J.  366;  Cornish  on  Uses,  116,  117;  Gilbert  on 
Uses,  181 ;  Bacon's  Abridgement,  Uses,  F.  The  matter  consequently 
stands  as  it  did  at  the  common  law,  which  required  a  seal  whenever  an 
incorporeal  hereditament  was  in  question ;  and  an  attempt  to  charge 
land  with  the  burden  of  a  way  or  other  easement,  otherwise  than  by 
deed,  will  consequently  fail,  from  the  insufficiency  of  the  means  em- 
ployed, if  the  question  arises  at  law,  and  is  determined  on  strict  legal 
principles. 

An  additional  safeguard  was  moreover  given  by  the  statute  of  frauds, 
under  which  no  uncorporeal  or  incorporeal  hereditament  can  be  granted 
or  assigned  without  a  writing  signed  by  the  party  to  be  charged. 

It  follows  that  no  easement  or  charge  on  land  can  be  created  by  an 
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oral  license,  even  when  the  intent  is  plain,  because  tlie  parties  choose 
to  rest  satisfied  with  nnwritten  evidence,  while  the  law  requires  a 
writing  signed  and  under  seal.  Comb  v.  Burke,  2  Hill's  S.  C.  534. 
When  there  is  a  consideration,  equity  may  dispense  witli  a  seal  as 
being  merely  technical  and  formal,  but  a  writing  is  indispensably 
requisite  under  the  provisions  of  the  statute  whenever  an  estate  or 
interest  in  land  Is  to  be  affected,  unless  the  circumstances  are  such  that 
a  refusal  to  execute  the  agreement  would  operate  as  a  fraud.  And  as 
this  legislation  was  remedial,  with  a  view  to  prevent  fraud  and  secure 
the  evidence  of  title,  it  will  be  so  construed  as  to  preclude  anj'  attempt 
to  do  that  by  indirect  means  which  the  Legislature  have  forbidden  to 
be  done  direct)}'.  Title  is  the  right  to  possession  and  enjoyment,  and 
an  irrevocable  authority  to  possess  and  enjoy  is  virtuall}'  a  tide.  If  I 
can  use  the  laud  of  another  for  a  purpose  of  mj'  own  under  an  authority 
whicli  he  cannot  recall,  the  ownership  is  relatively  to  that  purpose 
in  me  and  not  in  him.  To  give  an  oral  license  an  effect  whicli  is  denied 
to  a  contract,  is  therefore  virtuallj'  to  abrogate  the  statue  of  frauds. 
Desloge  v.  I'eu rce,  38  Missouri,  560  ;  Houdon  v.  Laffee,  46  New  Hamp- 
shire, 505.  These  principles  are  so  plain  as  to  be  indisputal)le  at  law, 
and  the  only  question  is,  how  far  they  should  be  modified  b}-  equitj\ 
A  chancellor  may  control  the  words  of  the  statute  in  order  to  prevent 
it  from  being  used  as  a  cover  for  the  commission  of  the  fi-auds  which  it 
was  meant  to  suppress.(l  Story's  Equity,  sect.  330)  ;  but  the  power  to 
do  this  belongs  solelj'  to  equitj',  and  cannot  be  exercised  by  a  common 
law  tribunal,  without  confounding  jurisdictions,  which  have  hitherto 
been  kept  separate,  and  depriving  the  defendant  of  the  benefit  of  his 
own  oath,  in  answer  to  the  allegations  made  against  him.  Wolf  v. 
Front,  4  Sandford,  Ch.  72;  Defiloge  v.  Pearce,  38  Missouri,  588.  And 
in  Sandford  v.  Frost,  the  court  said  that  was  no  middle  ground  between 
a  license  and  an  easement.  If  it  was  an  easement,  the  grant  must  be 
in  writing  under  the  statute  of  frauds  ;  if  a  license,  it  could  not  descend 
or  be  transferred,  and  was  revocable  at  pleasure  by  the  grantor. 

The  rule  which  renders  a  license,  coupled  with  an  intei'est  or  sus- 
tained by  the  passage  of  a  consideration,  irrevocable,  and  makes  it  co- 
extensive witli  the  right  or  contract,  here  comes  in  conflict  with  other 
and  more  stringent  principles,  and  must  yield  to  their  influence.  Thus, 
an  authority  to  enter,  for  the  purpose  of  removing  haj-  from  the  land 
of  another,  maybe  irrevocable,  under  the  authority  of  Wood  v.  Manley 
(ante,  555),  if  coupled  with  an  interest  in  the  haj';  but  a  license  to 
keep  or  stack  hay  on  the  land  of  another  is  clearly  within  the  statute 
of  frauds,  and  the  rule  by  which  the  common  law  regulates  the  creation 
of  easements,  and  may  consequently  be  revoked  at  any  moment  by  the 
licensor,  because  the  one  is  virtually'  an  interest  in  the  land,  while  the 
other  merelj'  involves  a  riglit  to  enter  uoon  the  land  for  a  specific  Dur- 
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pose,  and  wlien  once  exercised,  will  be  whollj'  gone.  And  for  a  like 
reason,  an  authority  to  work  a  mine  or  to  quarry  and  remove  stone, 
is  an  interest  in  land,  and  must,  in  order  to  confer  a  permanent  or 
vested  interest  be  given  iu  writing  and  signed  by  the  party  to  be 
charged.     Desloge  v.  Pearce,  38  Missouri,  588. 

"That  no  incorporeal  inheritance,  affecting  land,"  said  Baron  Alde^•- 
son,  in  Wood  v.  LeadbiUer,  1.3  M.  &  W.  837,  845,  "can  either  be  created 
or  transferred,  otherwise  than  by  deed,  is  a  proposition  so  well  estab- 
lished, that  it  would  be  mere  pedantry  to  cite  authorities  in  its  support. 
All  such  inheritances  are  said  emphatically  to  lie  in  grant,  and  not  in 
liver}-,  and  to  pass  by  mere  delivering  of  the  deed.  In  all  the  authori- 
ties and  text-books  on  the  subject,  a  deed  is  always  stated  or  assumed 
to  be  indispensably  requisite. 

"  And  although  the  older  authorities  speak  of  incorporeal  inherit- 
ances, yet  there  is  no  doubt  but  that  the  principle  does  not  depend  on 
the  quantity'  of  interest  granted  or  transferred,  but  on  the  nature  of  the 
subject  matter  :  a  right  of  common,  for  instance,  which  is  a  profit  a 
prendre,  or  a  right  of  waj',  which  is  an  easement,  or  right  in  nature  of 
an  easement,  can  no  more  be  granted  or  convej^ed  for  life  or  for  3'ears, 
without  a  deed,  than  in  fee  simple.  Now,  in  the  present  case,  the  right 
claimed  by  the  plaintiff  is  a  right,  during  a  portion  of  each  day,  for  a 
limited  number  of  days,  to  pass  into,  and  through,  and  to  remain  in,  a 
certain  close  belonging  to  Lord  Eglintoun  ;  to  go  and  remain  where,  if 
he  went  and  remained,  he  would,  but  for  the  ticket,  be  a  trespasser. 
This  is  a  right  affecting  land,  at  least,  as  obviously  and  extensivel\-  as 
a  right  of  way  over  the  land — it  is  a  right  of  wa^'  and  sora"ething  more: 
and  if  we  had  to  decide  this  case  on  general  principles  only,  and  inde- 
pendently of  authoritj',  it  would  appear  to  us  perfectlj'  clear  that  no 
such  right  can  be  created,  otherwise  than  by  deed." 

A  different  view  was  taken  in  some  of  the  earlier  cases,  and  the  pur- 
chase of  a  season  ticket  at  a  theatre,  from  an  agent,  held  to  give 
an  irrevocable  right  to  enter  and  remain  during  the  performance ; 
Tayler  v.  Waters,  1  Taunton,  314;  while  in  Wood  v.  Lake,  Sayer,  3,  a 
contract,  that  the  plaintiff  should  be  entitled  to  stack  coal  on  the  de- 
fendant's premises,  for  the  term  of  seven  years,  was  held  to  be  valid, 
although  the  contract,  in  the  one  case,  and  the  authority  of  the  agent 
in  the  other,  was  merely  oral,  and  not  in  any  way  evidenced  by,  or 
reduced  to  writing. 

But  these  decisions,  which  have  never  been  recognized  as  law  in  this 
country,  were  overruled  in  England  hy  the  case  of  Wood  v.  Leadbitter, 
13  M.  &  W.  837,  where  the  question  arose,  as  it  had  done  in  Tayler  v. 
Waters,  out  of  the  purchase  of  a  ticket  of  admittance,  issued  by  the 
defendant,  for  a  valuable  consideration  paid  by  the  plaintiff,  which 
gave  rise  to  the  argument,  that  the  license  was  coupled  with,  and  sup- 
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ported  by,  an  interest,  and  could  BOt  be  recalled  by  the  licensor,  con- 
trary to  the  agreement.  Bat  the  court  were  of  opinion  that,  although 
a  license  founded  upon,  and  necessary  to  the  enjoyment  of  a  grant,  will 
be  sustained  by  the  interest  given,  yet  this  is  only  true  where  there  is 
a  valid  grant,  and  does  not  apply  to  an  oral  license,  which  would  be 
equivalent,  if  executed,  to  an  estate  or  easement  in  the  land  to  which 
it  relates,  or  which  falls  within  its  operation.  "  It  may  further  be  ob- 
served," said  Alderson,  Baron,  in  delivering  the  opinion  of  the  court, 
"  that  a  license  under  seal  (provided  it  be  a  mere  license)  is  as  re- 
vocable as  a  license  by  parol ;  and,  on  the  other  hand,  a  license  by 
parol,  coupled  with  a  grant,  is  as  irrevocable  as  a  license  by  deed,  pro- 
vided onl}'  that  the  grant  is  ^f  a  nature  capable  of  being  made  b3'  parol. 
But  wliere  there  is  a  license  by  parol,  coupled  with  a  parol  grant,  or 
pretended  grant,  of  something  which  is  incapable  of  being  granted 
otherwise  than  by  deed,  there  the  license  is  a  mere  license  ;  it  is  not 
an  incident  to  a  valid  grant,  and  it  is  therefore  revocable.  Thus,  a 
license  by  A.  to  hunt  in  his  parli,  whether  given  by  deed  or  by  parol, 
is  revocable ;  it  merely  renders  the  act  of  hunting  lawful,  which,  with- 
out the  license,  would  have  been  unlawful.  If  the  license  be,  as  put 
by  Chief  Justice  Vaughan,  a  license  not  onlj'  to  hunt,  but  also  to  take 
away  the  deer,  when  killed,  to  Ids  own  use,  this  is  in  truth  a  grant  of 
the  deer,  with  a  license  annexed  to  come  on  the  land  :  and  supposing 
the  grant  of  the  deer  to  be  good,  then  the  license  would  be  irrevocable 
by  the  partj'  who  had  given  it;  he  would  be  estopped  from  defeating 
his  own  grant,  or  act  in  the  nature  of  a  grant.  But  suppose  the  case 
of  a  parol  license  to  come  on  mj'  lands,  and  there  to  make  a  water 
course,  to  flow  on  the  land  of  the  licensee.  In  such  a  case  there  is  no 
valid  grant  of  the  water  course,  and  the  license  remains  a  mere  license, 
and  therefore  capable  of  being  revoked.  On  the  other  hand,  if  such  a 
license  were  granted  by  deed,  then  the  question  would  be  on  the  con- 
struction of  the  deed,  whether  it  amounted  to  a  grant  of  the  water 
course  ;  and  if  it  did,  then  the  license  would  be  irrevocable."  And  he 
went  on  to  hold  that,  as  the  right  which  the  ticket  purported  to  give, 
of  entering  on  the  race  course,  and  remaining  there  during  the  con- 
tinuance of  the  races,  was  virtualljr  an  easement  which  could  not  be 
granted  without  a  deed,  the  license  was  not  sustained  hy  an  interest, 
and  might,  consequently,  be  revoked  at  any  time.  This  decision  was 
followed  in  McGrea  v.  Harsh,  12  Gra.y,  211,  and  the  sale  of  an  opera 
ticket  said  to  be  a  grant  of  a  license  which  might  be  revoked,  and 
the  purchaser  excluded  from  the  house,  without  exposing  the  manager 
to  a  liability  in  tort. 

The  cases  therefore  establish  that,  although  a' contract  for  a  license, 
or  a  license  given  in  pursuance  of  a  contract,  will  be  irrevocable,  under 
ordinarj'  circumstances,  yet,  that  this  ceases  to  be  true  when  land  is  in 
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question,  unless  the  contract  takes  effect  as  a  grant,  and  is  capable  of 
passing  the  thing  granted.  Selden  v.  The  Delaware  Canal  Co.,  29 
New  York,  fi34  ;  Comb  v.  Burke,  2  Hill  S.  C.  534.  The  same  point 
■was  decided  in  Taplin'v.  Florevce,  10  C.  B.  744,  where  the  authority 
conferred  by  the  emploj-ment  of  an  auctioneer  to  sell  goods  in  a  dwell- 
ing house,  was  held  to  be  essentially  revocable,  so  far  as  the  house  was 
concerned,  even  after  the  sale  had  been  made,  and  consequently  to  be 
no  justification  for  his  refusal  to  leave  the  premises  after  it  had  been 
revoked,  because  the  express  or  im|)lied  contract  between  the  parties 
gave  no  interest  in  the  land,  and  there  was  no  interest  in  the  goods 
which  could  bring  the  case  within  the  authority  of  Wood  v.  Manley, 
(ante,  .555,)  and  justif}'  a  continuance  on  the  [jremises  during  a  reason- 
able period,  for  tlie  purpose  of  delivering  or  taking  tliem  away.  These 
cases  are  fully  sustained  by  the  American  authorities,  which  show  that 
a  license  to  enter  on  land  cannot  be  rendered  irrevocable  bj'  an  express 
or  implied  agreement  not  to  revoke  it,  unless  some  vested  interest  is 
shown  to  exist,  which  would  be  sacrificed  or  prejudiced  if  the  license 
were  withdrawn.  ilcCrea  v.  Harsh,  12  Gra}-,  211  ;  Marston  v.  Oale,  24 
New  Hampshire,  Hfi;  Houston  v.  Laffee,  46  Id.  505.  In  Taplin  v. 
Florence,  Jervis,  C.  J.,  said,  that  the  interest  must  be  an  interest  in 
the  thing  to  which  the  license  extends,  which  might  seem  to  imply  that 
a  license  to  enter  on  land  cannot  be  upheld  b}'  an  interest  in  goods 
which  are  upon  the  land,  or  by  anything  short  of  a  right  or  title  to  the 
land  itself  But  this  would  be  directly  at  variance  with  the  cases  of 
Wood  v.  Manley,  and  Patrick  v.  Colerick  (ante,  555),  as  well  as  with 
the  language  of  Chief  Justice  Vaughan,  in  Thomas  v.  Sorrell,  which 
shows  tliat  a  right  of  property  in  a  deer  or  other  chattel,  will  sustain  a 
license  to  enter  on  land,  and  that  all  that  is  needed  to  make  an  interest 
a  bar  to  the  revocation  of  a  license  is,  that  such  a  connection  should 
subsist  between  them,  that  good  faith  will  not  permit  the  one  to  be  re- 
voked, to  the  injury  or  (Jestruction  of  the  other. 

•  The  rule  which  renders  a  license  subsidiary  to  an  interest,  irrevoca- 
ble, as  long  as  the  interest  continues,  will  hold  good  in  every  instance, 
whore  the  property  of  one  man  is  placed  oq  the  land  of  another,  with 
his  permission  ;  and  has  been  held,  in  this  country,  to  reach  beyond 
movable  chattels,  and  embrace  houses,  or  other  structures  of  a  per- 
manent character,  erected  on  the  faith  of  a  promise,  that  the  builder 
should  not  loose  the  fruits  of  his  mone3'  or  labor,  in  consequence  of 
the  want  of  a  title  to  the  ground  on  which  the  building  is  placed.  And 
traces  of  this  same  doctrine  ma}'  be  discovered  in  England,  although 
it  is  applied  with  much  less  liberality  there  than  in  the  United  States.  • 
The  common  law  held,  that  whatever  was  affixed  to  the  soil,  became 
part  of  the  inheritance,  and  the  only  exception  seems  to  have  been 
where  fixtures  were  erected  by  the  tenants  of  particular  estates,  under 
VOL.  II. — 36 
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circumstances  which  denoted  an  intention  to  remove  them  during  the 
continuance  of  the  estate,  or  at  its  termination.  2  Smitli's  Leading 
Cases,  282,  6  Am.  ed.  But  the  limits  of  this  exception  liave  been 
gradually  extended,  and  it  would  now  seem  well  settled,  even  in 
England,  that  barns,  sheds,  or  other  structures  of  a  substantial  cha- 
racter, may  be  treated  as  personal  property,  and  removed  from  the 
land  by  the  person  to  whom  they  belong,  if  they  are  of  such  a  nature 
tliat  they  can  be  taken  down  without  disturbing  tlie  soil  or  other- 
w'ise  injuring  the  freehold,  although  placed  upon  stone  or  brick  founda- 
tions, which  are  firmly  imbedded  in  the  soil,  and  must  be  left  when  the 
superstructure  is  removed.  Pax  v.  Otley,  1  B.  &  Ad.  161  ;  Wans- 
burough  v.  Maton,  i  A.  &  E.  884.  Many  of  tlie  cases  in  which  the 
jioiut  occurs  are  between  landlord  and  tenant,  and  influenced  by  con- 
siderations drawn  from  tlie  limited  interest  of  the  person  by  whom  the 
building  was  erected  ;  but  this  cannot  be  said  of  Rex  v.  Otlry,  where 
the  demise  of  a  mill,  was  held  not  to  pass  the  ground  on  which  it  stood, 
because  it  was  not  annexed  or  fastened  to  the  foundation,  although  tlie 
foundation  was  built  into  the  soil.  And  the  case  of  Woody.  Heivelt,  8  Q. 
B.  yio,  shows  that  the  principle  is  independent  of  tenure,  and  may 
apjil}'  as  between  strangers. -'In  these  instances,  however,  tlie  character 
of  tlie  building,  or  the  manner  in  which  it' was  placed  on  the  land, 
indicated  that  there  was  no  intention  to  annex  it  permauently  to  the  in- 
heritance, and  the}'  would  hardly  he  followed  by  an  English  tribunal, 
where  this  characteristic  was  wanting.  But  the  American  courts  have 
been  disposed  to  pa_y  less  attention  to  the  nature  of  the  structure,  and 
more  to  the  intention  of  the  parties,  as  disclosed  by  the  evidence.--  The 
doctrine  that  a  house  or  other  permanent  fixture  may  be  built  on  tl(e 
land  of  another,  without  becoming  part  of  the  freehold,  was  propounded 
at  a  comparatively  early  period,  in  Wells  v.  Baiiidcr,  4  Mass.  514,  and 
has  been  recognized  and  applied  in  a  number  of  cases,  which  establish, 
that  a  house  erected  on  the  land  of  anotlier,  in  pursuance  of  an 
authority  given  by  him,  remains  the  property  of  the  builder,  \vlio 
lua}-  bring  trover  if  it  is  removed  or  demolished,  and  has  a  right  to 
enter  for  the  purpose  of  taking  it  away,  which  cannot  be  precluded  by 
the  prohibition  of  the  owner  of  the  soil,  or  a  revocation  of  the  authority 
uniler  which  it  was  built  (aute,  541)  ;  Osgood  v.  Howard,  6  Greeuleaf, 
4.52  ;  Barnes  v.  Barnes,  6  Vermont,  388  ;  Doty  v.  Oorliam,  5  Pick.  4ST  ; 
Fletcher  \.  The  Commercial  Insurance  Company,  18  Id.  417  ;  Barnes 
V.  Barnes,  6  Vermont,  38  ;  White''s  Appeal,  10  Barr,  252  ;  Van  Ness  v. 
Packard,  2  Peters,  137;  Russell  v.  Richards,  10  Maine,  429;  11  Id. 
371  ;  Eilborne  v.  Broivn,  12  Id.  1G2.  Thus,  in  Russell  v.  Richards,  the 
right  acquired  by  the  erection  of  a  saw  mill,  under  a  license  from  the 
owner  of  the  land,  was  said  to  be  distinct  from  the  title  to  the  soil  on 
which  it  stood,  and  to  entitle  a  purchaser  of  the  building  to  maintain 
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trover  for  its  removal,  against  a  subsequent  purchaser  of  the  land.  The 
law  was  held  the  same  way  in  HUhorne  v.  Broivn,  and  Dofy  v.  Gorham  ; 
while  in  Smith  v.  Benaon,  1  Hill,  176,  the  mortgagee  of  a  building,  was 
held  entitled  to  recover  the  full  value  of  it  from  the  owner  of  the  land,  on 
proof  that  the  latter  had  refused  to  permit  him  to  enter  for  the  purpose 
of  taking  it  away.  "  Prima  facie,"  said  Cowen,  J.,  in  delivering  the 
opinion  of  the  court,  "  such  a  building  would  be  a  fixture,  and  would 
not  be  removable.  The  legal  effect  of  putting  it  on  another's  land, 
would  be  to  make  it  part  of  the  freehold.  But  the  parties  concerned 
may  control  the  legal  eflect  of  any  transaction  between  them,  by  an 
express  agreement.  They  have,  in  effect,  stipulated,  that  the  placing 
of  this  building  on  the  grounds  of  Brackett  and  Wood,  should  work 
notliing  more  towards  changing  its  nature,  than  if  it  had  been  the  loose 
timber  of  the  house,  instead  of  the  house  itself  The  law  often  implies 
an  acieement  of  nearly  the  same  character  from  the  relation  of  lessor 
and  lessee,  or  tenant  and  remainderman.  And,  surely,  the  parties  may, 
by  express  agreement,  do  the  same  thing,  and  even  more.  If  they 
agree,  in  terms,  that  a  dwelling  house  shall,  as  between  them,  be  con- 
sidered strictly  a  personal  chattel,  it  takes  that  character.  And  so  of 
any  equivalent  agreement  or  understanding,  which,  we  think,  existed 
in  this  case  between  all  the  parties  concerned."  The  case  of  Leland 
V.  Gassutt,  IT  Vermont,  403,  might  seem  at  variance  with  this  course  of 
decision,  but  really  turns  on  the  point,  that  when  a  house  is  erected  on 
the  faith  of  a  parol  gift  of  the  land  on  which  it  is  built,  the  remedy  lies 
in  a  bill  in  equity,  for  the  conveyance  of  the  fee,  and  not  in  a  suit  at 
common  law. 

•  These  cases  obviouslj'  proceed  on  the  ground,  that  the  erection  of  a 
building  or  structure  of  anj'  sort  on  the  land  of  another,  on  the  faith  of 
an  express  or  implied  license  given  by  him,  will  give  the  licensee  an  in- 
terest in  the  building,  distinct  and  separate  from  the  ownership  of  the 
land,  and  thus  bring  the  case  within  the  general  principle,  which  makes 
a  power  coupled  with  an  interest,  subsidiary  to  the  interest,  and  in- 
susceptible of  revocation,  so  long  as  interest  endures.*  But  we  shall 
see,  hereafter,  that  the  authorities  differ  widelj'  as  to  the  true  limits  and 
operation  of  this  rule,  when  permanent  structures  are  in  question  ;  and 
that,  while  there  are  some  decisions  which  treat  the  license  as  coex- 
tensive with  the  duration  of  the  structure  to  which  it  relates,  the  weight 
of  authoritj'  is  the  other  way,  and  in  favor  of  restricting  the  estoppel  to 
the  right  of  entry  and  removal,  which  exists  when  ordinary  chattels  are 
in  question. 

Whatever  doubt  may  exist,  as  to  the  length  of  time  during  which  a 
license  should  be  held  to  endure,  or  the  circumstances  which  will 
render  it  irrevocable,  it  will  unquestionabl}'  protect  those  who  act  under 
it,  without  notice  of  a  change  of  purpose  on  the  part  of  the  person  by 
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whom  it  was  given.  Good  faith  requires,  and  the  plainest  principles  of 
justice  demand,  that  tlie  owner  of  land  should  not  treat  acts  done  under 
bis  autlioi'itj',  or  with  his  express  or  implied  sanction,  as  wrongful,  or 
make  them  the  foundation  for  a  recovery  in  damages.  This  is  too 
plain  for  demonstration,  when  the  authority  is  express,  and  equally 
true,  when  it  is  implied  from  lacts  and  circumstances,  or  the  relations 
which  subsist  between  the  parties.  Johnsun  v.  Lvivis,  13  Conn.  36  ; 
The  Occam  Co.  v.  The  Spro.gue  Manufacturing  Co.,  34  Id.  529.  Indeed, 
to  use  the  language  of  Chief  Ju!.tice  Yanghan,  in  Tliomas  v.  HorrcU,  the 
very  essence  of  a  license  is  to  render  that  lawful,  which,  without  it,  had 
lieen  unlawful,  and  no  citation  of  authorities  is  necessary  to  show,  that 
a  man  cannot  authorize  another  to  enter  upon,  or  walk  over  his  land, 
and  then  sue  him  in  trespass,  for  taking  advantage  of  the  permission. 
Hence,  a  license  will  be  a  full  justification  for  all  acts  done  in  pursuance 
of  it  while  unrevoked,  even  when  they  consist  in  the  exercise  of  a 
temporary  ownership  or  dominion  over  the  land,  and  would,  if  repeated 
under  a  claim  of  right,  have  the  cliaracter  of  an  estate  or  easement. 
Biahop  V.  Babcock,  22  Vei'mont,  295  ;  Dcnloge  v.  Pearce,  38  Missouri, 
588  ;  Selden  v.  The  Delaivare  Canal  Com-pany,  29  New  York,  634  ;  Mar- 
s/un  V.  Goiilt,  i  Foster,  116  ;  Millardv.  Beeves,  1  Manning,  107.  The  law 
has  been  so  held  in  England,  from  the  earliest  periods,  and  is  equally 
well  settled  in  this  countrj'.  The  breadth  of  tlie  authority,  or  the  ex- 
tent to  which  it  goes,  makes  no  difference  in  the  principle,  and  a  license 
will  be  a  justification  even  for  those  acts,  which,  like  cutting  down  a 
wood,  or  removing  the  ore  or  gravel  from  a  quarry,  \ary  the  character 
of  the  land,  or  deprive  tlie  inheritance  of  its  chief  value.  Pierrepoint 
v.  Barnard,  5  Barbour,  364;  2  Selden,  279,  Syron  v,  Blalonan,  22 
Barbour,  336.  Hence,  although  the  right  given  by  a  permission  to  re- 
main upon,  or  use  the  premises  of  anotlier,  ceases  as  soon  as  the  per- 
mission is  withdrawn,  and  will,  therefore,  form  no  defence  to  an  action 
of  ejectment,  it  will,  notwithstanding,  be  a  good  answer  to  an  action  of 
tresi)ass,  brought  to  recover  the  mesne  profits  of  the  land  for  the  period 
during  which  it  continued.  'J'his  is  a  necessary  inference,  from  the 
cases  of  Smith  v.  Goidding,  6  Gushing,  154,  and  Syron  v.  Blakeman, 
which  establish  the  point,  although  in  a  somewhat  different  form. 

It  is,  however,  necessary  to  remember,  that  to  render  an  express  or 
implied  license  available  as  a  defence  to  an  action  of  breaking  the  close 
of  the  plaintiff,  or  for  remaining  upon  it,  and  taking  the  profits  while 
there,  it  must  be  specially  pleaded,  and  that  it  will  not  be  admissible 
in  evidence,  under  the  general  issue.  Buggies  v.  Leaure,  24  Pick.  187  ; 
Gronour  V.  Daniels,  7  Blackford,  108;  Crabbe  v.  Fetrick,  lb.  373. 

It  is  equally  well  settled,  as  indeed  Chief  Justice  Vaughan  observed, 
that  a  license  may  change  and  alter  rights  of  property,  if  not  directly, 
yet  by  its  effects,  or  as  a  consequence  of  its  execution  (ante,  554).    Thus, 
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the  execution  of  a  license  to  eat  a  loaf  of  bread,  or  remove  manure 
belonging  to  the  licensor,  and  spread  it  on  the  land  of  the  licensee,  will 
not  only  divest  the  right  of  him  who  gave  the  license,  but  confer  a 
beneficial  interest  on  the  person  to  whom  it  was  given,  which  certainly 
cannot  be  recalled  in  the  case  of  the  bread,  and  will  be  equally  irrevo- 
cable, where  the  manure  is  in  question.  In  these  cases,  however,  there 
is  nothing  in  the  nature  of  the  property,  which  would  have  prevented 
the  license  from  taking  effect  at  once  as  a  gift,  had  the  licensor  chosen 
to  put  it  in  that  form,  instead  of  limiting  it  to  an  authority  ;  and  it  is 
more  difHcult  to  determine,  whether  an  oral  license  to  appropriate  or 
remove  any  portion  of  the  inheritance,  can  have  a  force  which  the  com- 
mou  law  and  the  statute  of  frauds  agree  in  refusing  to  it,  when  originally 
given,  even  if  intended  to  be  irrevocable,  and  to  operate  as  a  grant. 
The  question  arose  in  Piei-repoint  v.  Barnard,  5  Barbour,  364  ;  2  Sel- 
den,  219;  where  the  Supreme  Court  of  New  York  were  of  opinion,  that 
the  cases  which  establish  that  standing  timber  is  part  of  the  inheritance, 
and  will  not  be  bound  by  an  oral  license  or  contract  {Crosby  v. 
Wordsworth,  6  East,  662  ;  Carringion  v.  Roots,  2  M.  &  W.  248 ;  Bod- 
well  V.  Phillips,  9  Id.  501  ;  Green  v.  Armstrong,  1  Denio,  550;  Putney 
V.  Day,  6  New  Hampshire,  438  ;  The  Earl  of  Falmouth  v.  Thon^as,  1 
C.  &  JM.  89,  111,  note)  are  applicable,  even  wlien  the  license  has 
been  acted  on  or  executed.  But  tliis  decision  was  subsequeul^'-  re- 
versed by  the  Court  of  Appeals,  on  the  ground  that,  although  the 
execution  of  tlie  license  might  iiave  been  arrested  at  any  moment,  liy  a 
countermand,  the  acts  done  under  it  while  still  in  force,  were  valid  ; 
and  that  the  licensee  consequentlj'  acquired  a  right  to  the  timber  which 
he  felled,  which  could  not  be  divested  by  a  subsequent  revocation. 
The  case  of  Nettleton  v.  Slices,  8  Metcalf,  34,  sustains  the  same  view  of 
the  question  ;  while  in  Syron  v.  Blakeman,  22  Barbour,  336,  a  license  to 
dig  and  carry  away  gravel,  vvas  held  to  be  a  good  answer  to  an  action  of 
trespass  de  bonis  asportatis,  brought  by  the  licensor.  In  Davis  v. 
Townsend,  10  Barbour,  333,  a  license  to  a  tenant  to  remove  build- 
ings, which  he  had  erected  on  the  land  during  the  term,  was,  in  like 
manner,  held  to  be  a  good  defence  to  an  action  brought  for  the  aspor- 
tation, notwithstanding  the  objection,  that  the  realty  was  in  question, 
and  the  case  fell  directly  within  the  statute  of  frauds.  And  in  Desloge 
v.  Pearce,  38  Missouri,  560,  588,  the  court  said  that  although  the  de- 
fendants could  not  remain  on  the  land  under  a  license  to  open  and  work 
a  mine  after  the  authority  was  revoked,  they  were,  notwithstanding, 
entitled  to  a  reasonable  time  to  remove  machinery  and  fixtures  which 
had  been  erected  on  the  faith  of  the  license. 

These  principles  are  illustrated,  by  the  case  of  Miller  v.  The  Syracuse 
and  Auburn  Railroad  Company,  6  Hill,  64,  where  the  court  held  that 
altliough  a  parol  license  to  enter  and  raise  an  embankment  on  the 
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plaintiff's  land,  was  essentially  revocable,  and  might  be  cancelled  after 
it  had  been  executed,  it  was,  notwithstanding,  a  justification  for  acts 
done  while  it  was  still  in  force,  and  that  the  plaintiff  could  not  recover 
for  the  injury  inflicted  on  liis  land,  without  proving  that  the  license 
was  recalled,  and  that  defendants  went  on  with  notice  of  the  revocation. 
"  Whether  the  case  at  bar,"  said  Cowen,  J.,  in  delivering  tlie  opinion 
of  the  court,  "  be  or  be  not  distinguishable  from  those  whicli  hold  that 
neither  corporeal  nor  incorporeal  hereditaments  can  be  conveyed  by 
parol,  need  not  now  be  decided.  Suppose  it  be  not  distinguishable. 
Suppose  the  right  which  the  defendants  claim  to  exercise  could  not  be 
granted  by  a  parol  license  executed.  There  is  still  nothing  in  the  case 
to  prevent  the  license  operating  according  to  its  own  nature  ;  and  there 
is  no  book  which  teaches  that  before  a  license  is  revoked  or  has  ex- 
pired, tliough  it  be  not  executed,  a  man  is  liable  to  pay  damages  for 
availing  himself  of  it.  It  is  personal  to  himself;  and  if  it  regard  land, 
it  is  gone  if  the  owner  who  gave  the  license  transfer  his  title  to  another. 
So,  doubtless,  by  the  death  of  either  party,  and  yet  it  is  a  justification 
till  gone.  This  is  well  understood  as  to  trespass  on  land,  and  it  is  the 
same  in  case  for  an  injury  to  lond,  or  indeed  an  injury  of  almost  any 
kind;  Smith  v.  Feverc.U,  2  Mod.  6.  In  Wallis  v.  Har7-i^on,  4  M.  & 
W.  53S,  which  was  case  by  a  reversioner  for  digging  the  soil  and 
embanking  and  making  a  railway  in  the  close  possessed  by  his  tenant, 
the  defendant  pleaded  license  from  the  dean  and  chapter  of  Durham, 
who  were  seized  before  the  plaintiff  had  any  interest;  and  it  was  not 
doubted  that  the  license,  though  unexecuted,  would  completely  protect 
the  defendant  up  to  the  time  when  the  dean  and  chapter  parted  with 
their  interest  to  the  plaintiff'.  It  does  not  follow,  by  anj^  means,  that 
because  a  license  is  void  for  the  purpose  of  carrj-ing  an  interest  irre- 
vocable, it  may  not  endure  as  a  personal  authority,  and,  until  revoked, 
protect  the  defendant  against  an  action  for  a  wrong.  Indeed,  there 
cannot,  in  the  nature  of  things,  be  any  legal  wrong  until  the  license  is 
countermanded,  unless  it  can  be  said  that  one  raa,y  do  an  actionable 
wrong  to  himself  touching  his  own  propertj'. 

"  If  what  the  defendants  in  this  case  proposed  to  show  was  true,  viz., 
that  the  plaintiff  verbally  authorized  the  making  of  the  railway,  while 
tlie  authority  remained  their  acts  were  no  more  a  wrong  to  the  plaintiff 
than  if  he  had  done  them  himself  License  is  defined  to  be  a  power  or 
authority.  Toml.  Law  Diet.  tit.  License.  It  followed  that  the  defend- 
ants, so  long  as  the  license  to  make  tlieir  way  was  not  countermanded, 
were  acting  in  the  plaintiff's  own  right,  quifacitper  alium  facit  per  se. 
The  license,  according  to  the  terms  proposed  by  the  procjf,  did  not 
claim  to  be  a  grant,  and  the  plaintiff  claims  that  it  could  not  be.  It 
would  be  most  strange,  if,  because  it  could  not  operate  as  something 
more  than  what  it  professed,  it  should  therefore,  be  holden  void  for  its 
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avowed  object,  and  tiiat  too,  a  perfectly  legal  one.  The  defendants 
should  therefore,  have  been  allowed  to  prove  it,  if  thej'  could.  To  such 
proof,  if  given,  the  plaintiff  might  have  answered  by  contradictory 
.evidence,  or  by  proving  a  revocation  of  the  license,  and  recover 
damages  only  from  that  time,  if  the  defence  had  proved  imperfect  in 
other  respects."  A  similar  decision  was  made  in  Parsons  v.  Gamp,  1 1 
Conn.  525,  and  a  permission  given  orally  that  the  grantor  might  enter 
and  remove  the  manure  which  he  had  left  on  the  land,  held  to  pre- 
clude the  grantee  from  maintaining  trespass,  for  a  subsequent  entrj'-  in 
pursuance  of  the  license  and  before  it  was  revoked.  The  same  ground 
was  taken  in  Smith  v.  Goulding,  6  Cushing,  154,  where  the  court  were 
of  opinion,  that  the  defendant  could  not  be  made  answerable  for  build- 
ing a  dam,  and  thus  flooding  the  land  of  the  plaintiff,  without  proof 
that  the  license  under  which  he  acted,  had  been  revoked  in  time  to 
enable  him  to  remove  the  dam  before  the  action  was  instituted.  In 
like  manner  a  sale  which  fails  under  the  statute  of  frauds  as  a  contract, 
maybe  good  as  a  license,  and  afford  an  answer  to  an  action  of  trespass 
brought  to  recover  damages,  for  the  removal  of  ore  or  timber.  Riddle 
V.  Brown,  20  Alabama,  412. 

In  most  of  these  instances  the  license  was  express,  but  it  may  be 
implied,  from  the  circumstances  of  the  case,  or  from  any  conduct  of  the 
plaintiff,  tending  to  show  that  he  authorized  or  sanctioned  the  acts,  for 
which  he  seeks  to  make  the  defendant  answerable  in  damages.  Mo.rtin 
V.  Houghton,  45  Barb.  258  ;  The  Occum  Co.  v.  The  Sprague  Man.  Co., 
34  Conn.  524.  Thus,  no  liability  is  incurred,  by  an  entry  into  a  shop 
to  make  a  purchase,  or  into  the  house  of  a  friend,  for  the  purpose  of 
paying  him  a  visit,  because  the  relations  which  subsist  between  the 
parties,  in  the  one  case,  and  the  object  for  which  the  premises  are 
used,  in  the  other,  are  a  sufficient  authority  for  the  entry,  and,  in  the 
language  of  Vaughan,  render  that  lawful,  which  had  otherwise  been 
unlawful.  Martin  v.  Houghton.  In  like  manner,  permitting  a  chattel 
to  be  left  on  land,  or  bringing  it  there  against  the  will  of  the  person  to 
whom  it  belongs,  gives  an  implied  authority  to  enter  for  the  purpose 
of  taking  it  away,  which  cannot  be  recalled  until  a  reasonable  time 
had  been  given  for  its  exercise;  Wood  v.  Manley,  II  A.  &  B.  345; 
Patrick  v.  Colerick,  3  M.  &  W.  48-i ;  wliile  a  similar  course  of  reason- 
ing will  authorize  a  m.an,  who  finds  the  cattle  or  goods  of  a  neighbor  in 
his  own  close,  not  only  to  remove  them,  but  to  enter  on  his  neighbor's 
land  for  the  purpose  or  restoring  them  to  him,  or  placing  them  in  a 
situation  where  he  can  get  them.  Bea  v.  Sherwood,  2  M.  &  W.  424. 
A  difl'erent  view  taken  in  Heermance  v.  Vernoy,  6  Johnson,  5,  and 
Blake  v.  Jerome,  14  Id.  406,  cannot  easily  be  reconciled  with  the  au- 
thorities or  with  principle. 

An  implied  license  may  also  arise  from  the  business  carried  on  in  a 
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bouse,  or  the  purpose  to  which  the  laud  is  devoted  b^'  the  owner.  One 
instance  of  this  sort  is  furnished  by  the  case  of  a  shop  (ante,  555), 
Vv'hile  others  may  grow  out  of  any  course  of  conduct  calculated  to 
create  the  impression,  that  the  land  is  open  to  all  comers,  and  thus 
lead  to  an  entry  upon  it,  under  the  belief  that  it  will  be  sanctioned  by 
or  be  agreeable  to  the  owner.  This  view  was  taken  in  Heany  v.  Heany, 
2  Denio,  625,  and  the  ei-ection  of  a  wharf,  said  to  give  an  implied 
license  to  all  who  were  engaged  in  tlie  navisration  of  the  stream  on 
which  it  stood,  to  use  it  as  a  means  of  landing  from,  or  securing 
their  vessels,  which  could  not  be  recalled  without  giving  those  who 
had  acted  on  the  implied  autliority,  a  reasonable  opportunity  to  pro- 
vide for  their  own  safety,  and  that  of  their  property.  And  the  defend- 
ant was  consequently  held  liable  for  the  injury  occasioned  liy  cutting 
the  hawser  of  a  vessel,  which  bad  been  moored  to  his  wharf  while  he 
was  absent,  and  suffering  her  to  be  carried  awa3'  by  the  force  of  tlie 
stream,  without  apprising  those  on  board  of  what  he  was  about  to  do, 
or  giving  them  sufficient  time  to  remove  the  vessel  to  a  place  wliere  she 
would  be  secure. 

A  license  may  also  be  implied  from  circumstances  beyond  the  con- 
trol of  the  parties,  as  where  a  house  is  on  Are,  and  it  becomes  necessary 
to  break  open  the  doors  or  pull  it  down,  in  order  to  extinguish  the' 
flames.  Other  instances  are  enumerated  in  Com^'n's  Digest,  title 
Pleader,  pi.  36,  o7,  38.  In  the  case  first  supposed,  the  authority  is 
given  by  the  law,  and  might  arise  witliout  tlie  assent,  or  notwitlistand- 
ing  the  prohibition  of  the  owner.  Eespublica  v.  Sparhavjk,  1  Dallas, 
357,  365.  It  must,  therefore,  be  strictly  followed,  and  any  excess  will 
render  the  party  a  trespasser  ab  initio.  In  Lyford  v.  Putnam,  35  New 
Hampshire,  563,  whei'e  the  contract  of  sale  contained  a  provision,  that 
no  more  timber  should  be  cut  before  the  execution  of  the  deed,  thau 
was  necessar}'  for  the  payment  of  the  first  instalment  of  the  purchase 
mone^',  the  court  held,  that  vhis  limit  could  not  be  exceeded,  without 
rendering  the  whole  a  trespass.  If  the  license  here,  was  implied  in  one 
sense,  it  was  expressed  in  another,  and  certainly  arose  from  the  ao'ree- 
ment  of  the  parties.  It  did  not,  therefore,  fall  within  a  principle,  which 
only  applies  to  authorities  in  law.  In  The  JalniMon  Iron  Co.  v.  The 
Cambria  Iron  Co.,  1  Casey,  241,  an  excess  in  the  execution  of  a  license, 
was  accordingly  said  not  to  warrant  a  recovery  in  trespass.  Where, 
however,  the  excess  is  distinguishable  from  the  rest,  as  when  twi)  trees 
are  felled  under  a  license  to  cut  down  one,  trespass  will  lie  for  the 
wrong.     See  1  Smith's  Leading  Cases,  2(j3,  6  Am.  ed. 

It  is  moreover  well  settled,  that  as  a  license  is  essentially  revocable, 
a  man  cannot  justify'  remaining  on  land  of  another  in  opposition  to  iiis 
will,  on  the  score  of  convenience,  or  for  a  moment  longer  than  the  time 
reasonably  necessary  to  remove  himself  and  his  effects  from  it  in  safety. 
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Bogert  v.  Haight,  20  Barbour,  251 ;  Taplin  v.  Florence,  10  C.  B.  44. 
And  although  tlie  licensee  may  generally  act  as  if  the  license  was  in  force, 
until  he  receives  notice  to  the  contrary  ;  Webb  v.  Paternoster,  Popham, 
151  ;  Palmer,  Yl ;  Heavy  v.  Beany,  2  Denio,  625  ;  Smith  v.  Goulding,  6 
Gushing,  154  ;  this  ceases  to  be  true,  when  the  revocation  takes  place 
by  a  grant  to  a  third  person,  because  it  is  more  reasonable  to  suppose 
that  the  licensee  will,  or  might  inform  himself  of  the  grant,  than  to  re- 
quire the  grantee  to  take  notice  of  a  prior  transaction  to  which  he  was 
a  stranger  at  the  time,  and  which  may  not  have  been  brought  to  his 
knowledge  subsequently.      Wallin  v.  Harrison,  4  M.  &  W.  538. 

From  the  cases  which  have  been  cited,  we  may  deduce  two  things, 
one,  that  a  license  will  be  a  full  justification  for  the  acts  done  under 
it,  even  when  they  consist  in  the  exercise  of  an  authority  or  privi- 
lege on  land,  and  would,  if  repeated  under  an  Indefeasible  right  be  in 
effect  an  estate  or  easement ;  Selden  v.  The  Delaware  Canal  Co,  29 
JS'ew  York,  634  ;  the  other,  that  a  license  cannot  be  revoked  or  with- 
drawn, so  long  as  it  is  essential  to  the  possession  or  enjoyment  of  a 
vested  right  or  interest,  whicli  has  been  created  by  the  licensor,  or 
placed  with  his  assent,  in  a  situation  where  the  continuance  of  the  li- 
cense is  essential  to  its  enjoyment.  These  inferences  obviously  result 
from  the  general  rule,  that  no  one  can  recall  a  promise  or  declaration, 
made  with  a  view  to  influence  the  course  of  another,  after  he  acted 
upon  it,  and  thus  place  himself  in  a  position  where  he  must  necessarily 
suffer  if  it  be  withdrawn.  An  equitable  estoppel  arises  under  these 
circumstances  to  prevent  the  legal  title  from  being  used  as  a  means  of 
injustice.     See  2  Smith's  Leading  Cases,  761,  6  Am.  ed. 

When  the  property  in  question  is  a  chattel  which  can  be  uised  else- 
where, the  application  of  this  principle  is,  comparatively  simple,  and  a 
license  to  enter  and  remove  it  will  be  implied,  which  being  temporary 
iu  its  nature,  will  not  permanently  charge  or  burden  the  land.  But  the 
case  is  verj-  different,  when  time  and  money  are  expended  in  the  erec- 
tion of  a  structure,  which  depends  for  its  value  on  the  position  in 
which  it  stands,  and  will  be  lost  to  the  builder  if  the  license  is  with- 
drawn. Thus,  a  right  to  enter  and  remove  a  stack  of  hay  or  an  ox, 
which  has  been  placed  on  the  land  of  another  with  his  assent,  and  whicia 
he  unjustly  refuses  to  deliver,  may  be  sufficient  to  redress  the  wrong, 
but  will  be  a  very  inadequate  remedy  when  a  dam  or  other  structure 
is  erected  on  the  land  of  another,  or  a  house  is  built  in  reliance  of  an 
assurance  that  an  adjoining  lot  shall  remain  open  for  the  free  access 
of  the  light  and  air.  Here,  the  restoration  of  things  to  the  state  in 
which  they  were  when  the  promise  was  given,  would  obviously  be  in- 
sufficient for  the  purposes  of  justice,  and  no  adequate  relief  can  be 
afforded  short  of  holding  that  tiie  owner  of  the  lot  is  estopped  from 
building  on  it  in  violation  of  his  promise. 


570 


L  IC  ENSK. 


This  doctrine  ma^-  be  traced  to  tlie  case  of  Winter  v.  Brorl-wi'U,  8  East, 
308  ;  where  the  plaintiff  was  held  to  beprecluded  from  assertiii£T  his  right 
to  have  an  area  on  the  defendant's  land  left  open,  as  a  means  of  affording 
air  to  his  own  premises,  by  a  license  to  enclose  the  area,  which  had  been 
carried  into  execntion  at  a  considerable  expense  by  the  defendant;  and 
Lord  Ellenborongh  said,  that  it  would  be  very  nnreasonable  if  a  man 
could  recall  a  permission  on  which  another  had  acted,  and  treat  that 
as  a  trespass  which  he  himself  had  authorized.  And  he  went  on  to 
say,  that  this  opinion  was  fullj^  sustained  by  the  books,  and  more  par- 
ticularly bjr  the  case  of  Webb  v.  Patrrnoi'ter,  Palmer,  71  ;  Pophani,  151  ; 
which  showed,  that  although  an  executorj^  license  is  revocable,  it 
ceases  to  be  so  when  executed. 

This  case  has  since  been  segregated  from  the  mass  of  decision,  on 
the  ground  that  the  license  was  to  be  executed  on  the  land  of  the  licen- 
see, and  not  on  that  of  the  licensor,  and  operated  as  an  extinguishment 
and  not  as  a  grant  of  an  easement.  Morse  v.  CopeJand,  2  Gray,  2(12 
(post)  ;  but  the  principle  stated  by  Lord  Ellenborongh,  took  root 
in  this  country,  and  was  applied  broadlj^  without  noticing  the  I'estric- 
tions  which  were  imposed  upon  it  in  England.  The  question  arose  at 
a  comparatively  early  period  in  the  Supreme  Court  of  Pennslvania,  in 
Zefevre  v.  Lefei;7-e,  4  8.  &  R.  2tl,  which  was  an  action  brought  against 
the  defendant  for  taking  up  certain  pipes,  which  had  been  laid  down  in 
liis  land  in  pursuance  of  a  covenant  to  that  effect  between  him  and  the 
plaintiff,  and  removing  them  to  another  field  under  an  oral  license 
varj-ing  the  original  agreement.  It  was  contended  under  these  circum- 
stances that  the  right  given  by  the  covenant  was,  if  not  gone,  at  all  events, 
in  abe.yance,  and  that  the  new  contract  was,  at  the  most,  a  license,  deter- 
minable at  any  moment,  and  which  could  not  give  a  right  or  easement. 
But  the  court  were  clearl}'  of  opinion  that,  although  the  license  was  in- 
valid when  given,  it  became  irrevocable  when  executed,  and  precluded  the 
defendant  from  avoiding  an  act  which  he  had  authorized,  to  the  injury 
of  the  plaintiff,  who  bad  expended  his  monej'  in  the  belief  that  tlie 
change  in  the  position  of  the  pipes  would  not  be  used  to  his  disadvan- 
tage. It  was  said  on  the  authority  of  an  anonymous  case,  in  2 
Equitj'  Cases,  Abr.  522,  that  a  man  who  stands  by  and  encourages,  or 
even  knowingly  permits  another  to  purbhase  or  make  improvements  on 
his  land,  will  be  estopped  from  making  an  objection  subsequently, 
which  he  withheld  at  the  time  when  good  faith  required  him  to  state  it 
ojjcnly.  Tills  case  was  followed  in  Rerickv.  Kerns,  14  S.  &  W.  20*7. 
(ante,  547) ;  and  an  executed  license  said  to  fall  within  the  principle,  on 
which  equity  decrees  the  specific  performance  of  agreements,  which  are 
substantiated  by  an  actual  cliange  of  possession,  and  when  a  recovery  in 
damages  would  be  inadequate  to  the  purposes  of  justice,  notvvithstand- 
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ing  the  apparent  inconsistency  of  sucli  relief,  Tsith  the  rules  of  the 
common  law  and  the  provisions  of  the  statute  of  frauds.  Bond  v. 
HopMns,  1  Schoales  &  Lefroy,  433. 

The  same  view  was  taken  in  McKellip  v.  Mcllhenny,  4  Watts,  SIT, 
and  Swartz  v.  Swm-tz,  4  Barr,  353,  and  the  execution  of  a  license  said 
to  give  rights  which  would  be  protected  by  equity,  even  if  invalid  at 
law.  "Whenever,"  said  Kennedy,  J.,  in  McKellip  \.  Mcllheniiy,  'a. 
person  has  induced  another,  upon  the  faith  of  his  promise,  though  ver- 
bal, to  expend  money  or  labor,  for  whicli  he  can  only  be  remunerated 
by  the  enjoyment  of  the  thing  so  promised,  equity  will  compel  the 
promisor  to  give  such  deed  or  writing  as  shall  be  requisite  to  secure 
the  possessor  in  the  perfect  enjo3'ment  of  what  was  promised.  And 
here,  where  we  have  no  court  of  equity  to  compel  such  a  thing  to  be 
done,  it  will  be  considered  in  our  courts  of  law  as  actually  done,  and 
the  grantee  protected  in  the  enjoyment  of  the  thing  promised  accord- 
ingly." 

This  decision  will  probably  appear  altogether  sound,  if  we  remember 
that  the  court,  which  pronounced  it,  was  invested  with  the  jurisdiction, 
though  not  with  the  powers  of  a  court  of  chancery,  and  was  fully  author- 
ized to  administer  equitable  principles  through  the  forms  of  the  common 
law.  It  has  been  said  that  no  equitable  estoppel  can  grow — in  tlie  sense 
in  which  the  term  is  understood  and  applied  at  law — out  of  the  expendi- 
ture of  money  in  the  purchase  of  the  land  of  another,  or  in  the  erection 
of  a  building  upon  it,  in  reliance  on  an  authority  or  license  given  by 
the  owner,  unless  the  title  of  the  latter  is  withiield  or  concealed,  so  that 
the  person  by  whom  the  money  is  laid  out  cannot  protect  himself  by 
taking  a  deed  or  writing;  2  Smith's  Leading  Cases,  760,  6  Am.  ed. ; 
because  if  a  man  chooses  to  rely  on  the  good  faith  of  anotlier,  in- 
stead of  pursuing  the  path  marked  out  by  law,  he  cannot  complain  if  the 
law  refuses  to  relieve  him  from  a  risk  which  he  has  voluntarily  incurred. 
2  Leading  Cases  in  Equity,  6Y4,  3  Am.  ed.  But,  however  true  this 
may  be  at  law,  the  principle  has  a  wider  range  in  equity,  which  draws 
a  line  between  participation  or  encouragement  and  mere  acquies- 
cence ;  Wells  V.  Pierce,  7  Foster,  .503 ;  and  will  enforce  agreements 
which  have  been  so  far  executed  hy  an  actual  transfer  of  possession, 
as  to  put  their  existence  beyond  question,  and  render  it  difficult  to 
restore  the  parties  to  their  original  position  without  injustice. 

It  is  well  settled  that  a  parol  contract  of  sale,  followed  by  the  entry 
of  the  purchaser,  and  the  erection  of  a  house,  or  the  expenditure  of 
money  in  other  wa^ys,  on  the  faith  of  the  contract,  may  give  a  right 
which  equitjr  will  enforce,  notwithstanding  the  provisions  of  the  statute 
of  frauds  ;  Pai-Umrst  v.  Van  Cortland,  14  Johnson,  15  ;  Sylerv.  Eckhart, 
1  Biuney,  378;  1  Leading  Cases  in  Equity,  569,  3  Am.  ed  ;  and  tlie 
same  result  may  follow  when  buildings  are  constructed  or  machinery 
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placed  on  the  land  of  another,  in  reliance  upon  an  express  or  implied 
promise  by  the  latter  not  to  assert  his  title,  or  in  consequence  of  his 
concealing  it,  when  good  faith  required  that  it  should  be  made  known. 
Stiles  V.  Cowper,  3  Atkins,  602  ;  Hall  v.  Fisher,  9  Barbour,  17  ;  Robin- 
son V.  Erioin,  2  Penn.  19;  Garr  v.  Wallace,  1  Watts,  .396  ;  Pittsburgh 
V.  Scott,  1  Barr,  309  ;  Hamilton  v.  Hamilton,  4  Id.  195  ;  Corbett  v.  Nor- 
coss,  35  New  Hampshire,  99  ;  Wat/dns  v.  Feck,  13  New  Hampshire, 
361  ;  Taylor  v.  Fly,  25  Connecticut,  250  ;  Gummings  v.  Webster,  43 
Maine,  192;  Galleny  v.  Rodman,  6  Indiana,  2S0  ;  Story  v.  Parker,  6 
Johnson,  Ch.  166  ;  Dinsmore  v.  Fly,  1  Barbour,  620  ;  jlfartinv.  Fighter, 
2  Stockton,  Ch.  510  ;  Short  v.  Taylor,  cited  2  Equity  Cases,  Abr.  523. 
The  right  to  go  so  far,  necessarily  implies  the  right  to  stop  short  at 
any  intermediate  point,  and  give  a  qualified  limited  interest  in  the  shape 
of  an  easement,  instead  of  directing  a  convej-ance  of  the  land  itself 
But  as  this  doctrine  is  one  which  originated  in  equity,  it  cannot  be  ap- 
plied by  a  court  of  law,  without  pushing  the  maxim  that  jurisdiction 
should  be  enlarged  for  the  sake  of  the  remedy  to  an  extreme. 
Hence,  it  would  seem  questionable  whether  a  legal  tribunal  can  relj'  on 
Ferick  v.  Kerns,  as  an  authority  for  distinguishing  betvveen  an  executed 
and  an  executorj'  license  when  land  is  in  question,  and  enforcing  the 
one  while  holding  the  other  void.  The  doctrine  that  assurances  on 
■which  others  have  acted  cannot  be  falsified  at  law  to  their  injury,  has, 
however,  been  largely  applied  of  late  j'ears,  under  the  title  of  equit- 
able estoppel,  to  redress  wrongs  for  which  the  remedy  was  formerly  by 
an  injunction  out  of  chancery,  and  maj^,  sometimes,  enable  an  end  to 
be  attained  circuitously,  which  could  not  be  effected  by  direct  means. 
Thus,  the  cases  which  have  been  cited,  and  tiie  remarks  of  Baron  Alder- 
son,  in  Wood  V.  Feadbitter,  show  that  when  a  thing  sold  or  given  is  at 
the  time  on  the  land  of  the  donor,  he  will  be  estopped  from  defeating 
his  own  grant  bj'  refusing  the  grantee  permission  to  enter  and  take  the 
gift.  Here  the  end  in  view  is  the  removal  of  the  goods  or  chattel  in 
question  from  the  land  of  the  licensor,  to  a  place  where  it  may  be  used 
or  enjoyed  by  the  licensee  without  hindrance,  and  the  estoppel  is  limited 
by  the  purpose  for  which  it  is  called  into  being  ;  but  instances  may 
arise  of  a  difi"erent  nature,  where  a  mere  right  to  enter  and  remove  will 
not  be  sufficient,  and  where  the  estoppel  must  go  further  in  order  to  be 
effectual.  If  the  rights  of  the  owner  of  the  land  can  be  held  in  abey- 
ance temporarily,  on  the  ground  that  good  faith  forbids  their  exercise, 
the  same  process  maj'  be  repeated  as  often  as  the  occasion  requires, 
and  a  result  attained  which  cannot  be  distinguished  from  the  creation 
of  an  estate  or  easement.  We  have  seen  tliat  the  erection  of  a  building 
on  the  land  of  another,  on  the  faith  of  a  license  given  by  him,  may 
create  an  interest  in  the  building  distinct  from  the  title  to  the  land,  and 
thus  afl'ord  room  for  the  application  of  the  rule,  that  a  power  coupled 
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with  an  interest  is  irrevocable  while  the  interest  endures.  It  cannot  be 
said,  under  these  circumstances,  as  it  was  in  Wood  v.  Leadbilter,  tliat  the 
grant  is  wholly  inoperative  or  void ;  and  the  question  arises,  whether 
the  course  of  reasoning  which  precludes  the  owner  of  land  from  appro- 
priating the  chattels  of  another  to  his  own  purposes,  by  refusing  to 
allow  them  to  be  removed,  will  justif}'  the  occupation  of  a  permanent 
structure  which  has  been  erected  on  the  faith  of  an  express  or  implied 
agreement  that  it  should  be  occupied  hy  the  builder,  and  which  is  of 
such  a  nature  that  it  cannot  be  removed  without  losing  the  greater 
part  of  its  value,  and  frnstrating  the  purpose  for  which  it  was  put  up. 
A  license  to  enter  on  land,  and  a  license  to  remain  there,  are  equally 
valid  when  originally  given,  and  a  justiScation  for  all  acts  done  under 
them  while  unrevoked ;  and  it  may  be  thought  that  both  should  be  pro- 
tected against  an  irreparable  breach  of  faith. 

There  is,  accordingly^,  an  array  of  decisions  in  this  countrj',  to  the  point 
that  where  the  execution  of  a  license  on  the  land  of  another,  results  in 
the  creation  of  an  interest  in  a  dam  or  building,  apart  from  the  laud,  the 
license  will  be  coextensive  with  the  interest,  and  irrevocable  as  long 
as  it  endures  (ante,  570).  The  Occum  Manufacturing  Company  y.  The 
Sprague  Manufacturing  Company,  34  Connecticut,  524.  Thus  in 
Riher  v.  Kelly,  1  Maine,  11 Y,  the  erection  of  a  bridge  on  the  faith  of 
a  license,  was  held  to  render  the  licensor  liable  for  its  subsequent 
removal ;  and  executed  licenses  were  said  not  to  be  within  the  provisions 
of  the  statute  of  frauds  ;  while  in  Clement  v.  Durgin,  5  Maine,  9,  the 
broad  ground  was  taken  that,  where  the  continuance  of  a  license  is 
necessary  for  the  protection  of  an  interest,  which  w'as  acquired  on 
the  faith  of  an  express  or  implied  agreement  that  the  license  should 
not  be  revoked,  the  case  will  fall  within  the  general  principle,  that  a 
man  shall  not  be  allowed  to  falsify  expectations  which  he  has  created, 
and  on  which  others  have  been  led  to  act.  The  question  grew  out  of  a 
permission  which  had  been  given  by  the  defendant  to  overflow  his  land, 
by  the  erection  of  a  dam  lower  down  the  stream  on  the  land  of  the 
plaintiff,  and  the  court  were  clearly  of  opinion,  that  the  license  could 
not  be  withdrawn  without  tendering  the  money  which  the  plaintiff  had 
laid  out.  A  similar  decision  was  made  in  The  Androscoggin  Bridge  v. 
Brogg,  11  New  Hampshire,  102,  and  the  conduct  of  the  defendant, 
in  authorizing  the  construction  of  a  bridge  upon  his  land,  and  stand- 
ing by  subsequently,  without  objection,  said  to  render  him  liable  in 
trespass,  for  breaking  down  a  toll  gate,  which  was  an  appendage  to 
the  bridge.  The  same  ground  was  taken  in  Woodbury  v.  Famhley,  7 
New  Hampshire,  237,  and  Sheffield  v.  Collier,  3  Kelly,  62  ;  and  again,  in 
Wilson  V.  Chalfant,  15  Ohio,  247,  where  the  court  acted  on  the  prin- 
ciple, that  an  executed  license  stands  on  the  same  footing  at  law,  as  an 
executed  parol  agreement   in  equity,  and  is  irrevocable,  whether  it 
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relates  to  lauds  or  chattels.  And  in  The  (J.x-um  Manufuduruig  Com- 
]jany  v.  TJie  Sprague  Manufacturing  Gompani/,  34  Connecticut,  .529,  it 
was  said  that  such  an  estoppel  may  arise  from  consent  tacitly  given ; 
and  that  the  law  would  not  permit  a  man  who  had  stood  by  and  seen 
a  dam  erected  without  olijection,  to  require  it  to  be  torn  down  because 
it  flooded  his  land. 

The  weight  of  authority  in  this  country  and  in  England,  is,  however, 
at  variance  with  this  course  of  decision,  and  establishes  that,  if  the 
principle  which  has  been  stated  prevails  in  equity,  it  cannot  be  enforced 
bj'  a  legal  tribunal,  consistently  witli  the  statute  of  frauds,  llardon 
V.  Oale,  24  New  Hampshire,  IVfi  ;  Houston  v.  Lafee,  46  Id.  50.5  ;  Gomhe 
V.  Burke,  2  Hill,  S.  C.  534  ;  Foaterv.  Broivning,  4  Rhode  Island,  47. 
The  question  arose  in  Fentiman  v.  Smith,  4  East,  107,  wliere  the  court 
were  of  opinion  that  the  defendant  might  close  a  tunnel  which  passed 
through  his  land  to  the  plaintiff's  mill,  altliough  he  not  only  con- 
sented to  have  it  opened,  but  had  assisted  in  laying  the  pipes  through 
which  the  water  flowed.  A  right  to  maintain  a  water  course  on  the 
land  of  another  was  said  to  be  substantially  an  easement,  which  re- 
quiied  a  deed  and  could  not  be  crejjted  hy  an  oral  license.  It  may 
be  proper  to  observe,  that  the  declaration  in  this  instance  was  essen- 
tially faulty  in  averring  a  right  to  the  tunnel  as  appurtenant  to  the 
mill,  instead  of  setting  forth  the  license  in  connection  with  tlie 
circumstances  which  were  alleged  to  render  it  irrevocable,  and  then 
claiming  damages  for  the  wrong  done  by  revoking  it.  A  similar  view 
was  taken  in  the  subsequent  case  of  The  King  v.  TIorndon-on-the-Hill, 
4  M.  &  S.  562  ;  and  a  license  to  build  a  cottage  on  the  land  of  another, 
for  the  use  of  the  licensee,  said  to  be  revocable  at  any  time,  even  when 
the  necessary  result  of  revoking  it,  would  be  to  deprive  one  of  the 
parties  of  the  fruits  of  his  money  or  labor  and  confer  them  on  the 
other,  in  violation  of  the  express  or  implied  understanding  between 
them  when  the  license  was  given.  The  point,  however,  can  hardly  be 
said  to  have  been  before  the  court,  because  the  controversy  was  as  to 
the  settlement  of  a  pauper,  and  involved  a  question  of  title,  rather  than 
of  power.  But  this  remark  does  not  apply  to  the  case  of  Hewlins  v. 
Shippam,  5  B.  &  C.  22,  where  the  declaration  averred  that  a  license 
was  given  b^-  the  defendant  to  open  a  drain  through  his  land,  which 
was  constructed  by  the  plaintiff'  in  reliance  upon  the  license,  and  that 
the  license  was  subsequently  withdrawn  and  the  drain  closed,  to  the 
injury  of  the  plaintiff',  without  notice  of  the  revocation,  or  a  tender  of 
compensation  for  the  sum  which  he  had  exj)ended.  Bayle}',  J.,  in 
delivering  the  opinion  of  the  court,  said  that  the  declaration  was 
radically  bad,  because  an  oral  license  could  not  operate  as  a  grant  or 
create  an  interest  which  partook  of  the  nature  of  an  incorporeal 
hereditament,  and  required  a  deed.     The  case  of  Wudcr   v.    Brock- 
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well,  8  East,  309,  was  said  to  be  distinguishable,  because  the  license 
was  liinilid  to  acts  done  upon  the  laud  of  the  licensee,  and  was  not 
set  up  as  a  justification  for  tlie  exercise  of  a  right  on  the  land  of  tlie 
licensor,  which  was  essentially  an  easement,  lying  in  grant,  and  insus- 
ceptible of  being  called  into  existence  by  parol.  This  decision  was 
cited  and  confirmed  in  Wood  v.  Leadbitter  (ante,  5G0),  where  it  was 
said  that  the  jnineiple,  which  precludes  the  revocation  of  a  license 
coupled  with  a  grant,  does  not  apply  unless  tlie  grant  is  valid,  which 
cannot  be  alleged  where  an  oral  license  is  relied  on  as  the  foundation 
of  an  easement  or  other  incorporeal  hereditament. 

Tlie  best  considered  decisions  in  this  country  agree  with  the  English 
authorities,  that  an  easement  cannot  grow  out  of  the  execution  of  a 
license  which  is  not  reduced  to  writing.  A  man  may  have  an  irrevo- 
cable right  to  enter  on  the  close  of  another  for  the  purpose  of  obtaining 
possession  of  a  chattel  which  is  withheld  from  him  unjustly.  Such  a 
right  is  limited  to  a  single  act,  and  exjjires  as  soon  as  that  is  performed. 
But' a  right  to  do  successive  acts  on  land,  or  to  occupy  it  permanentl}'  in 
any  way  is  virtually  a  hereditament,  and  requires  a  writing  sustained 
b3-  a  consideration  or  under  seal.  Desloge  v.  Pearoe,  38  Missouri,  560  ; 
Jllorse  V.  Copela7id,  2  Gray,  302  ;  Hatfield  v.  The  Cunlral  liailroad 
Gompavy,  5  Butcher,  571  ;  JEgglcnton  v.  The  New  York  Railroad  Com- 
pany, 35  Barb.  162  ;  Houston  v.  Loffer,  46  Xew  Hampshire,  505  ;  Foster 
V.  Browning,  4  Ehode  Island,  47.  The  law  was  so  held  at  a  compara- 
tively early  period,  in  Cook  v.  Stearns,  11  Mass.  533,  which  arose  on  a 
plea  to  an  action  of  trespass  qvare  clausum  /regit,  that  the  alleged 
trespass  had  been  committed  for  "the  purpose  of  repairing  a  dam,  which 
had  been  erected  on  the  land  of  the  plaintiff  under  a  license  given  hy 
him,  for  the  purpose  of  furnishing  a  supply  of  water  to  a  mill,  which 
stood  at  some  distance  on  the  land  of  the  defendants.  The  plea  was 
held  bad  on  demurrer,  as  averring  the  creation  of  a  right  by  parol, 
which  was  virtually  an  interest  in  land,  and  could  not  be  created  orally, 
without  violating  the  rules  of  the  common  law,  and  the  provisions  of 
the  statute  of  frauds.  "Licenses  to  do  a  particular  act,"  said  Parkei-, 
C.  J.,  in  delivering  the  opinion  of  the  court,  "do  not  in  any  degree 
trench  upon  the  policy  of  the  law,  which  requires  that  bargains  respect- 
ing the  title  or  interest  in  real  estate  shall  be  by  deed  or  in  writing. 
They  amount  to  nothing  more  than  an  excuse  for  the  act  which  would 
otherwise  be  a  trespass.  But  a  permanent  right  to  hold  another's  land 
for  a  particular  purpose,  and  to  enter  upon  it  at  all  times  without  his 
consent,  is  an  important  interest,  which  ought  not  to  pass  without 
writing,  and  is  the  ver}'  object  provided  for  by  our  statute.  If  tlie  de- 
fendant had  a  license  from  the  former  owners  of  the  plaintifl^'s  close,  to 
make  the  bank,  dam  and  canal  in  their  land,  this  extended  only  to  the 
act  done,   so   as  to  save  him  from  their  action  of  trespass  for  that 
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particular  act ;  but  it  did  not  cari-y  with  it  an  authorit}-  at  any  future 
time  to  enter  upon  tlie  land.  As  to  so  much  of  the  license  as  was  not 
executed,  it  was  countermandable  ;  and  transferring  the  land  to  another, 
or  even  leasing  it  without  anj'  reservation,  would,  of  itself,  be  a  counter- 
mand of  the  license.  For  although  when  one  is  permitted  to  do  certain 
tilings  upon  the  land  of  another,  an  implied  authority  is  given  to  enter 
upon  the  land  to  do  the  thing  and  to  repair  it,  if  it  is  of  a  jjertDanent 
nature,  3'et  the  first  permission  or  license  must  be  by  grant,  in  order 
to  draw  after  it  this  consequence. 

"  AVe  ai-e  also  satisfied  that  the  plea  is  in  this  respect  bad,  in  not 
showing  such  a  license  as  may  be  pleaded  ;  and  indeed  the  interest 
claimed  being  not  in  the  nature  of  a  license,  but  of  an  estate,  or  at  least 
an  easement  in  the  land,  wliich  cannot  be  acquired  without  writing  or 
prescription,  or  such  a  possession  or  use  as  furnishes  presumption  of  a 
grant,  neither  of  which  is  averred  in  this  plea. 

"  If  the  defendant's  plea  were  held  to  be  a  bar  to  the  action,  all  the 
mischiefs  and  uncertainties  which  the  Legislature  intended  to  avoid  by 
requiring  such  bai'gains  to  be  [tut  in  writing,  would  be  revived  ;  and 
purchasers  of  estates  would  be  without  the  means  of  knowing  whether 
incumbrances  existed  or  not,  on  the  land  which  they  purchase." 

These  principles  may  be  traced  through  the  subsequent  course  of 
decision  in  Massachusetts,  and  in  most  of  the  other  States  of  the  Union, 
which  establishes,  in  accordance  with  the  language  held  in  Heidiiis  v. 
ShipjKim,  that  no  permanent  right  or  privilege  can  be  given  in  land 
without  the  aid  of  a  wi'itten  instrument,  which  must,  moreover,  when 
the  strict  rule  of  law  is  pursued  be  verified  l^y  a  seal.  Morse  v.  Cope- 
land,  2  Graj',  302;  Clinton  v.  IikKenzie,  5  Stobhart,  3G  ;  Buggies  v. 
Lesure,  4  Pick.  187;  Steiensx.  Steven^;,  11  iSletcalfj  251;  Foot  v.  The 
Neio  Haven  and  Northampton  Railroad  Company,  23  Conn.  '/14;  The 
Collins  Manufacturing  Company  v.  Marcy,  25  Conn.  239;  Foster  v. 
Browning,  4  Rhode  Island,  47  ;  Pitman  v.  Poor,  38  Maine,  237  ;  Bridges 
V.  Purcfll,  1  Dev.  &  Bat.  492;  F.r  parte  Cobarn,  568;  Mumford  v. 
Whitney,  15  Wend.  380;  Miller  v.  The  Auburn  Railroad  Company,  1 
Hill,  61;  Couch  v.  Burke,  2  Hill,  S.  C,  534.  Thus,  in  Mumford  v. 
Whitney,  the  court  gave  their  unqualified  assent  to  the  doctrine  held 
in  Coot  v.  Stearns,  and  decided  that,  although  a  license  might  confer  a 
temporary  or  transient  right,  it  could  not  be  allowed  to  operate  as  a 
justification  for  the  permanent  occupation  of  land,  without  incurring 
the  evils  which  the  statute  of  frauds  was  intended  to  remedy.  Similar 
language  was  held  in  Miller  v.  The  Auburn  Railroad  tjompjany,  and 
every  permanent  right  or  privilege  on  the  land  of  another  said  to  be 
an  easement,  which  could  not  be  called  into  being  bj-  the  execution  of 
a  parol  license,  or  without  resort  to  a  writing.  The  same  view  was 
taken  in  Den  v.  Baldwin,  1  Zabriskie,  390,  and  Houyhtailing  v.  Hough- 
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tailing,  5  Bail).  379,  wUicli  decide  that  a  license  cannot  take  the  place 
of  a  grant,  or  serve  as  the  foundation  of  an  action  of  ejectment  or  tres- 
pass quare  clauHum  f regit,  whatever  ma}'  be  its  effect  in  equitj'.  These 
cases  were  followed  in  Jamison  v.  Milleman,  3  Duer,  255,  and  held  to 
preclurie  a  landlord  from  relying  on. a  license  by  his  tenant,  as  a  justi- 
fication for  going  on  with  the  excavation  of  a  cellar  on  the  demised 
premises,  after  the  license  had  been  revoked ;  while  in  Carletoii  v.  Red- 
dinglon,  1  Foster,  291,  and  Seidensparger  v.  Spear,  17  Maine,  123,  the 
courts  of  JNIaine  and  New  Hampshire  qualified  or  overruled  their  earlier 
decisions,  by  holding  that,  if  the  execution  of  a  parol  license  on  the 
land  of  another  could  render  it  binding,  as  between  the  original  parties, 
which  seems  to  have  been  doubted,  it  could  not  operate  as  a  grant,  or 
confer  any  interest  which  could  pass  bj'  an  assignment  from  the  licensee, 
or  operate  as  a  bar  against  subsequent  purchasers  from  the  licensor. 
The  question  was  elaboratel}'  examined  in  Hayea  v.  Pachardson,  1  Gill 
&  J.  266,  and  Garter  v.  Harlan,  6  Maryland,  20,  where  the  court  held, 
that  the  only  mode  in  which  a  right  of  way  over  land,  or  to  flow  it  by 
damming  up  the  waters  of  a  stream  could  be  created  was  by  an  instru- 
ment under  seal.  It  was  said  that  a  man  could  not  by  acting  under 
an  invalid  grant  cure  the  original  defect  or  acquire  a  right.  And  the 
cases  of  Woodwai-d  v.  Seely,  11  Illinois,  157;  Pitman  v.  Poor,  38 
Maine,  237;  Marston  v.  Ga.le,  24  New  Hampshire,  176;  Houston  v. 
Laffee,  46  Id.  505;  Deloge  v.  Pearce,  38  Missouri,  560;  and  Horse  v. 
Gopeland,  2  Gray,  302,  follow  the  strict  rule  of  the  commoa  law,  that 
a  parol  license  to  occupy  or  overflow  the  land  of  another,  maj'  be  re- 
called even  after  it  has  been  executed. 

Nothwithstanding  the  apparent  discrepancy  between  these  decisions, 
and  those  in  which  the  execution  of  a  license  has  been  held  to  give  an 
indefeasible  riglit  or  authority  in  the  nature  of  an  incorporeal  heredi- 
tament, the  difference  between  them  would  seem  to  be  chiefl}'  as  to 
the  form  of  the  remedy,  and  the  forum  wliere  it  should  be  sought,  and 
hardly  extends  to  the  existence  of  the  right  or  the  interpretation  of 
tlie  principles  on  which  it  rests.  Foster  v.  Browning,  4  Rhode  Island, 
47.  •  Every  one  must  assent  to  the  position  taken  by  Chief  Justice 
Gibson,  in  Eerick  v.  Kern,  that  equity  will  decree  a  specific  perform- 
ance when  compensation  in  damages  would  be  inadequate  to  the 
purposes  of  justice,  and  that  the  partial  execution  of  a  parol  agreement 
may  supply  the  want  of  a  writing  and  withdraw  the  case  from  the 
operation  of  the  statute  of  frauds  (ante,  547).  Nor  would  it  be  ea.sy 
to  take  any  valid  exception  to  the  dictum  of  the  same  judge,  in  Swartz 
v.  Swartz,  4  Barr,  353,  358,  that,  when  the  revocation  of  a  license 
would  operate  as  a  fraud,  a  chancellor  will  turn  the  licensor  into  a 
trustee,  ex  maleficio,  for  the  licensee,  on  principles  analogous  to  those 
which  apply  when  the  owner  of  land  stands  by  and  allows  another 
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person  to  make  improvements  on  it,  under  tlie  belief  tliat  he  will  be 
allowed  to  reap  the  fruits  of  bis  labor  and  expenditure^  A  man  wiio 
builds  a  house  on  the  land  of  another  in  reliance  on  gift  or  a  contract, 
is  entitled  to  a  conveyance  of  the  land  itself;  2  Story's  Equity,  sect.  fiO, 
'761,  Wetmore  v.  While,  2  Caine's  Cases,  87  ;  and  the  erection  of  a 
house,  or  other  permanent  structure  on  the  faith  of  a  license  rests  on 
the  same  principle.  2  Story's  Equity,  68  sect.  T68,  Fope  v.  Hay,  24  Yt. 
560.  When,  therefore,  a  license  is  so  far  executed  that  the  revocation 
of  it  would  be  a  fraud,  an  equitable  right  will  arise  in  the  nature  of  an 
easement  which  may  be  transferred  to  third  persons,  and  will  be  bind- 
ing on  everv  one  claiming  througli  or  under  the  licensor  with  notice."* 
Foster  v.  Browning,  4  Rhode  Island,  47,  53  ;  De7i  v.  Baldwin;  Frost  v. 
The  Neio  Haven  and  Northampton  Railroad  Company ;  Bridges  v. 
Purcell  (ante,  576).  Thus  in  Pope  v.  Hay,  the  complainant  who  had 
built  a  house  on  the  faith  of  an  oral  license,  was  held  entitled  to  protec- 
tion against  a  purchaser  from  the  owner  of  the  land,  on  the  ground 
that  the  possession  of  the  house  was  sufficient  notice  of  the  right  of  the 
occupant.  It  was  indeed  doubted  in  Wolfe  v.  Frost,  4  Sanford's  Equity, 
92,  whether,  the  execution  of  a  license  can  confer  a  right  which  will  be 
valid  after  the  license  in  which  it  originated,  has  been  revoked;  but  the 
point  actually  decided  was  merely  that  throwing  a  house  back  from 
tlie  line  of  the  street,  on  the  faith  of  a  promise  b3'  the  owner  of  the 
adjoining  lot  to  build  his  house  on  the  same  line  was  not  a  sufficient 
ground  for  an  injunction,  because  the  acts  set  up  as  a  part  performance 
■were  not  shown  to  have  been  done  under  and  in  pursuance  of  the  alleged 
agreement.  The  complainant  might  have  put  his  house  where  he  did, 
if  no  promise  had  been  made  to  liim  by  the  respondent. 

We  may  therefore  infer  that  the  execution  of  a  license  like  the 
part  performance  of  an  oral  contract  of  sale,  is  a  sufficient  ground  for, 
relief  in  equity  ;  Sheffield  v.  Collier,  3  Kelly,  82  ;  Wynti  v.  Ga.rUuul,  19 
Arkansas,  23  ;  and  tlie  onlj*  doubt  is  whether  jurisdiction  can  be  ex- 
ercised concurrentl3-  by  a  legal  tribunal.  Fift^-  years  ago  this  question 
could  only  have  admitted  of  one  reply,  but  redress  may  now  be  had  at 
law  under  the  doctrine  of  equitable  estoppel  in  a  great  vaiietj'  of  cases 
where  it  would  formerly-  have  been  necessarj-  to  apply  for  an  injunction 
(ante,  431).  It  is  well  settled  that  a  man  who  sanctions  the  sale  of  a 
chattel,  by  words  or  even  by  acquiescence,  cannot  maintain  a  trover  or 
replevin  against  the  purchaser  ;  Packardv.  Sears,  6  A.  &  E.  469  ;  Stephen 
V.  Baird,  9  Cowen,  467;  Cox  v.  Brecl,  3  Strobhart,  366;  Thompson 
V.  Sanborn,  11  New  Hampshire,  301  ;  Hubbard  v.  Briggs,  31  New  York, 
518;  Mason  v.  WilUauis,  8  Jones,  478;  2  Smith's  Leading  Cases,  743, 
6  Am.  ed. ;  and  there  is  a  strong  and  growing  disposition  to  extend 
the  rule  to  land.  Moran  v.  Palmer,  10  Michigan,  367  ;  Spiller  v.  Scrib- 
ner,  3b  Yermont,  245;  Keys  v.  Test,  33  Illinois,  316;  Brown  v.  Bowen, 
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30  New  York,  519 ;  Peabody  v.  Leach,  18  Wisconsin,  65T ;  Corkhill  v. 
Landers,  44  Bawb.  218.  Tiie  principle  is  the  same  in  eitlier  case,  and 
the  question  whether  it  should  be  enforced  as  an  estoppel  or  through 
a  bill  in  equitj',  is  one  of  procedure  depending  on  the  law  of  the  forum 
where  the  suit  is  brought.  See  Bangely  v.  Spring,  28  Maine,  127; 
Meritt  v.  Home,  5  Ohio,  N.  S.  SOT ;  Carleton  v.  Reddington,  1  Foster, 
291  ;  Batcheldor  v.  Scarborn,  4  Id.  474  ;  Howard  v.  Henderson,  2  Ellis 

6  Blackburne,  1  ;  Parker  v.  Barker,  2  Metcalf,  21  ;  Dann  v.  Spurrier, 

7  Vesey,  231  ;  Powell  v.  Thomas,  6  Hare,  300  ;  2  Smith's  Leading  Cases, 
762,  6  An),  ed.  ;  Stiles  v.  Coivper,  3  Atkins,  692;  Robinson  v.  Erwin, 
2  Penn.  R.  19;  Wells  v.  Peirce,  7  Foster,  503;  Jones  v.  Sasser,  1  Dev. 
&  Bet.  462  ;  Sasser  v.  Jones,  3  Iredell's  Eq.  19. 

The  question  arose  not  long  since  in  Wood  v.  Heivitt,  8  Q.  B.  913, 
■where  the  plaintitf  was  held  entitled  to  damages  for  the  removal  of  a 
hatch  or  fender,  which  he  had  placed  on  the  land  of  the  defendant  in 
pursuance  of  an  aulhoritj-  i'vora  him.  It  was  contended  that  the  title 
to  the  land  drew  with  it  everj-thing  that  was  annexed  to  or  imbedded 
in  the  soil,  but  Lord  Denman  met  this  objection  with  the  remark  that 
the  license  presumalily  was  not  onlj-  to  put  up  the  hatch  but  to  enter 
and  take  it  awaj-  at  pleasure,  and  if  so  the  right  of  property  remained  in 
plaintiff  And  Patterson,  .1.,  said,  that  the  rule,  cujus  est  solem,  ejus  est 
usque  ad  caelum,  Wiis  subject  to  the  control  of  the  parties,  who  might 
agree  that  things  which  were  prima  facie  fixtures  should  retain  the 
character  of  chattels  and  be  removable  at  pleasure.  It  is  obvious  how 
near  this  case  conies  to  the  doctrine  that  an  hereditament  maj'  grow 
out  of  the  execution  of  an  oral  license — a  right  to  have  a  fixture  on 
the  land  of  another,  and  hold  him  liable  in  damages  for  taking  it  down, 
being  hardly  distinguishable  from  an  easement. 

In  tl]e  subsequent  case  of  Perry  v.  Fitzhowe,  8  Q.  B.  757,  the  con- 
troversy was  whether  a  license  to  build  a  house  on  land  in  which  the 
licensor  had  a  right  of  common  appurtenant,  precluded  the  defendant 
who  claimed  under  him  by  purchase,  from  treating  the  house  as  a 
nuisance  and  abating  it  by  force.  The  plaintiff  relied  on  Harvey  y. 
Reynolds,  12  Price,  724,  where  a  permission  given  by  parol  was  held  a 
good  answer  to  an  action  brought  to  recover  damages  for  an  encroach- 
ment on  a  common,  but  the  court  were  of  opinion  that  even  if  the 
license  was  irrevocable  as  between  the  original  parties,  it  could  not  run 
with  the  inheritance  to  third  persons  consistently  with  Hewlins  v. 
Shtppam,  5  B.  &  C.  2-21  (ante,  574). 

It  seems  to  be  well  settled  that  if  an  intention  is  manifested  un- 
equivocally by  acts  or  declarations  to  abandon  a  charge  or  servitude, 
it  cannot  be  enforced  to  the  injury  of  persons  who  have  acted  on  the 
faith  of  the  renunciation.  Horse  v.  Copeland,  2  Gra}',  302;  Moore  v. 
Rawson,  5  B.  &  C.  3.:i2;  Arnold  v.   Gornman,  14  Wright,  364.     For  a 
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like  reason,  an  authority  to  pursue  a  course  which  will  result  in  the 
extinguishment  of  an  easement  cannot  be  recalled  after  it  has  been 
carried  into  execution  by  the  licensee.  Jlorse  v.  Copeland.  The  au- 
thority or  renunciation  need  not  be  express,  and  may  be  implied  from 
the  conduct  of  the  party  in  looking  on,  without  objecting.  Davie.s  v. 
sVarshall,  10  C.  B.,  N.  S.  697  ;  The  Occwn  Comparnj  v.  The  Sprague 
llun.  Covipany,  34  Connecticut,  524. 

The  case  of  Winter  v.  Brockwell,  8  East,  308  (ante,  510),  would  seem 
to  rest  on  this  ground  ratlier  than  the  broader  one  taken  by  Lord  Ellen- 
borough,  and  the  principle  has  been  applied  in  various  forms  in  England 
and  ill  the  United  States.  In  Moore  v.  RawKon,  3  B.  &  C.  332,  the  sub- 
stitution of  a  blank  wall  for  a  house  with  ancient  windows,  was  held  to  be 
a  tacit  waiver  of  the  right  to  light  and  air  as  against  the  defendant,  who 
had  erected  a  building  on  his  own  land,  which  the  windows  overlooked. 
The  course  of  the  plaintiff  in  building  the  wall  was  said  to  be  evidence 
of  an  intention  to  abandon  the  easement,  which  if  prima  facie  in  tlie 
first  instance  became  conclusive  when  acted  on.  In  Thaijer  v.  Hamp- 
ton, 4  McCord,  96,  the  abandonment  of  a  servitude  was  in  like  manner 
held  to  preclude  the  right  to  enforce  it  as  against  the  defendant  who 
had  been  misled  by  the  conduct  of  the  plaintiff;  and  the  decision  was 
cited  and  aijproved  in  Corning  y.  Gould,  11  Wend.  53,  where  the  court 
said  that  although  the  non-user  of  an  easement  would  not  work  an 
extinguishment,  the  case  was  different  where  the  party  who  claimed  the 
waj'  or  water-course  obstructed  it,  or  did  any  other  act  which  led  third 
persons  to  buy  under  the  impression  that  the  right  had  been  defini- 
tively relinquished.  A  similar  view  was  taken  in  Dyer  v.  Handford,  9 
Metcalf,  395,  and  a  license  given  by  tlie  owner  of  the  dominant  tenement 
to  obstruct  the  easement  by  the  erection  of  a  fence,  said  to  be  irrevocable 
after  the  fence  was  built,  although  tlie  license  might  still  come  to  an 
end  through  the  decay  of  the  fence,  or  under  the  limitations  originally 
prescribed  by  the  licensor. 

It  was  held  in  like  manner  in  Morse  v.  Copeland,  2  Gray,  302,  that 
if  an  easement  cannot  be  created  without  a  deed,  it  may  be  modified 
or  extinguished  through  a  license  given  orally  by  the  owner  of  the  domi- 
nant tenement,  and  executed  by  the  owner  of  the  servient  tenement. 
The  plaintiff,  who  was  entitled  to  raise  the  water  of  a  stream  through 
a  dam  standing  on  his  land  to  a  certain  height  on  the  land  above,  au- 
thorized the  defendant  to  build  a  mill  on  the  servient  tenement  further 
up  the  stream,  and  at  the  same  time  gave  him  permission  to  lower  the 
water  in  the  pool  of  the  plaintiff's  dam  by  a  drain  dug  across  the  domi- 
nant tenement.  The  court  held  that  as  the  plaintiff  had  manifested  an 
unequivocal  design  to  exonerate  the  servient  tenement  on  which  the  de- 
fendant had  relied  in  building  the  mill,  he  was  bound  b}'  what  he  had 
done,  and  that  although  the  license  to  lower  the  water  by  a  ditch  across 
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the  plaintiff's  land  was  revocable,  the  defendant  might  attain  the  same 
end  by  constructing  a  drain  through  his  own  land.  Metcaif,  J.,  said,  that 
the  license  to  cut  the  ditch  might  be  revocable,  because  an  easement 
could  only  be  acquired  by  deed  or  prescription.  But  although  this 
rule  applied  to  licenses,  which,  if  given  by  deed,  would  create  an  ease- 
ment, it  did  not  apply  to  licenses,  which  if  so  given  would  extinguish 
or  modify  an  easement  already  in  existence.  In  the  one  case,  the 
license  took  effect  on  the  land  of  the  licensee,  and  the  other  on  the 
land  of  the  licensor. 

These  cases  do  not  go  bej-ond  the  proposition,  that  the  right  to 
subject  the  land  of  another  to  an  easement  or  privilege  may  be  waived 
and  the  land  restored  to  its  ,oi'iginal  condition,  by  declarations  or  acts 
in  pais,  without  the  aid  of  a  release  or  other  instrument  in  writing; 
Houston  V.  Laffee,  46  New  Hampshire,  505  ;  Horse  v.  Copeland,  2  Graj', 
30-2;  Woodivai^d  \.  Seehj,  11  Illinois,  157,  and  must  not  be  regai'ded  as 
authority  for  more  than  they  actnallj'  determine.  But  the  distinc- 
tion on  which  they  proceed  is  extremely  nice,  and  there  has  been 
much  diversity  of  opinion  as  to  the  limits  within  which  it  should  be 
applied.  In  Liggins  v.  Inge,  7  Bingham,  682,  a  license  to  divert  the 
water  from  the  plaintiff's  mill,  bj*  a  weir,  erected  higher  up  the  stream 
on  the  land  of  the  defendant,  was  held  to  be  a  good  answer  to  an  action 
brought  to  recover  damages,  for  the  nuisance  occasioned  by  the  con- 
tinuance of  the  weir,  notwithstanding  the  objection,  that  the  right  to 
the  natural  flow  of  the  water  was  an  incorporeal  hereditament,  which 
could  not  be  extinguished  or  transferred  without  a  grant  or  release 
under  seal.  The  court  took  the  distinction,  that  although  the  plaintiff 
could  not  have  given  a  right  to  the  water  without  a  deed,  yet  that, 
when  he  consented  that  those  under  whom  the  defendant  claimed  might 
divert  a  portion  of  tlie  stream,  by  means  of  the  weir,  and  the}'  acted  on 
the  faith  of  the  permission,  it  became  irrevocable,  and  that  the  plaintiff 
could  neither  retract  it  subsequent!}',  nor  compel  the  defendant  to  incur 
the  expense  of  restoring  things  to  their  former  condition.  "We  do 
not,"  said  Chief  Justice  Tindal,  in  the  course  of  his  opinion,  "con- 
sider the  object,  and  still  loss  the  effect,  of  the  parol  license,  to  be  the 
transferring  from  the  plaintiff's  father  to  the  defendants  any  right  or 
interest  whatever  in  the  water  which  was  before  accustomed,  to  flow 
to  the  lower  mill,  but  simply  to  be  an  acknowledgment,  on  the  part  of 
the  plaintiff' 's  father,  that  he  wanted  such  water  no  longer  for  the  pur- 
poses of  his  mill;  and  that  he  gave  back  again  and  yielded  up,  so  far 
as  he  was  concerned,  the  quantity  of  water  which  found  its  vay  over 
the  weir  or  fletcher,  which  he  then  consented  should  be  erected  by  the 
defendants.  And  we  think,  after  he  has  once  clearly  signified  such  re- 
linquishment, whether  by  words  or  acts,  and  suffered  other  persons  to 
act  upon  the  faith  of  such  relinquishment,  and  to  incur  expense  in  doing 
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the  very  act  to  ■which  his  consent  was  given,  it  is  too  late  then  to 
retract  such  consent,  or  to  throw  on  those  other  persons  the  burthen 
of  restoring  matters  to  their  former  state  and  condition." 

It  seems  also,  to  have  been  thought,  that  even  if  the  license  was  re- 
vocable, the  acts  done  under  it  while  unrevoked  wotdd  still  be  good,  and 
that  the  defendant  would  not  be  bound  to  incur  the  expense  and 
trouble  of  demolishing  a  structure,  which  he  had  full  authority  for 
erecting. 

A  similar  view  was  taken  in  Addison  v.  Hack,  2  Gill,  521,  and 
consent  to  the  diversion  of  the  water  of  a  stream,  b}'  a  structure 
erected  on  the  land  of  the  licensor,  held  to  be  irrevocable  after  it  had 
been  acted  upon,  without  a  tender  of  the  sum  which  had  been  laid  out 
on  the  faith  of  the  license.  There  was  said  to  be  a  manifest  difference 
between  the  extinguishment  of  an  easement,  which  might  take  place 
bj'  parol  or  through  acts  in  pais,  and  the  creation  of  one  which  could 
only  be  by  deed. 

Tlie  doctrine  was  applied  in  3Iorse  v.  Copelond,  2  Gray,  204,  where 
Metcalf,  J.,  said,  "  It  is  a  rule  of  law,  that  an  easement,  whether  ac- 
quired by  known  grant  or  by  prescription,  may  be  extinguished, 
renounced,  or  modified  by  a  parol  license,  granted  by  the  owner  of  the 
dominant  tenement,  and  executed  by  the  owner  of  the  servient  tene- 
ment. The  authorities  on  this  point  are  conclusive.  Dyer  v.  Sand  ford, 
9  Met.  395  ;  Winter  v.  Brovhicell,  8  East,  308;  Liygins  v.  Inge,  7  Bing. 
C82,  and  5  Moore  &  Payne,  712  ;  Addison  v.  Back,  2  Gill,  221.  These 
authorities  show  that  the  doctrine  sometimes  laid  down  in  the  books, 
that  a  license  executed  cannot  be  countermanded,  is  not  applicable  to 
licenses,  which  if  given  by  deed  would  create  an  easement,  but  to 
licenses  which  if  given  by  deed,  would  extinguish  or  modify  an  ease- 
ment. They  also  show  that  the  distinction,  sometiincs  taken  between 
a  license  to  do  acts  on  the  licensee's  land,  and  a  license  to  do  acts  on 
the  licensor's  land,  is  the  same  distinction  that  is  made  between 
licenses  which  if  held  valid  would  create,  and  licenses  which  extinguish 
or  modify  an  easement.  Generally,  if  not  alwa3's,  a  license  which  when 
executed  extinguishes  or  modifies  an  easement,  is  from  the  nature  of 
the  case,  a  license  to  do  acts  on  the  servient  tenement,  the  tenement 
of  the  licensee.    See  Gale  &  Whately  on  Easements,  Pt.  1,  c.  3,  sect.  1." 

In  Gale  &  Whately's  Law  of  Easements,  29,  the  result  of  all  the 
decided  cases  is  said  to  be  that  "  a  man  may,  in  some  cases,  b}'  parol 
license,  relinquish  a  right  which  he  has  acquired  in  addition  to  the 
ordinary  rights  of  property,  and  thus  restore  his  own  and  his  neigh- 
bor's property  to  their  original  and  natural  condition,  but  that  he 
cannot  by  such  means  impose  any  burden  upon  land,  in  derogation 
of  the  ordinary  rights  of  property.  A  parol  license  to  build  a  wall 
in  front  of  the  ancient  windows  of  the  licensor,  might  be  irrevocable 
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within  this  distinction,  while  a  similar  permission  to  turn  a  spout  on. 
his  land,  from  a  neighboring  liouse,  could  be  recalled  at  pleasure." 

The  case  of  Liggina  v.  Inge  will  hardly  bear  the  application  of  this 
criterion,  because  the  license  operated  to  extinguish  a  privilege  inhe- 
rent in  the  title  of  the  licensor.  It  was  virtually  a  grant,  by  which  a 
right  indisputably  his,  was  transferred  to,  and  became  vested  in  the 
licensee. 

The  use  and  enjoyment  of  running  water  is  a  valuable  incident  to 
the  ownership  of  land,  requiriug  to  be  guarded  with  as  much  watchful- 
ne-s  as  any  other.  Haight  v.  Prince,  21  New  York,  241.  If  part  of 
a  stream  can  be  diverted,  through  the  execution  of  a  parol  license,  the 
whole  may  be  turned  aside  in  the  same  manner.  It  would  seem  that 
greater  care  is  requisite,  when  the  acts  by  which  the  right  is  divested 
are  done  elsewhere,  than  when  they  pass  before  the  eyes  of  the  licensor, 
because  he  may  not  know  what  is  taking  place,  until  it  is  too  late  to 
object.  When  possession  is  given  under  an  oral  contract,  the  act  is 
unequivocal  and  written  evidence  ma}-  be  disi)ensed  with,  but  the  case 
is  obviously  different  when  a  man  seeks  to  charge  the  land  of  another 
by  an  act  done  on  his  own  premises  ;  and  in  Woodward  v.  Seely  (ante, 
577),  the  court  held  that  the  erection  of  a  dam  on  the  premises  of  the 
complainant,  under  an  alleged  license  was  not  such  an  execution  of  the 
contract  as  would  take  the  case  out  of  the  statute  of  frauds,  or  entitle 
him  to  an  injunction  restraining  the  respondent  from  asserting  his  title. 
The  question  is,  however,  one  of  circumstances ;  and  where  it  appears 
indisputably  that  the  plaintiff  sanctioned  the  structure  of  which  he 
complains,  he  will  be  precluded  from  objecting  to  it,  whether  it  stands 
on  his  land  or  that  of  the  defendants.  The  Occum  Go.  v.  The  Sprague 
Manufacturing  Co.,  34  Conn.  524  ;  Stephens  v.  Benson,  19  Indiana,  SOs. 

The  judgment  in  Liggins  v.  Inge,  seems  to  have  been  influenced  by 
the  idea,  which  has  since  been  rejected  in  England  as  unsound,  that 
running  water  is  a  gift  of  nature  which  may  be  appropriated  by  the 
lirst  comer.  See  Ward  v.  Ward,  3  Excheq.  748,  761,  774.  The  plain- 
tiff parted  with  a  valuable  inherent  right,  which  was  as  much  a  part  of 
his  title  as  the  land  itself,  and  what  he  resigned  vested  in  the  defend- 
ant. The  transaction  operated,  therefore,  as  a  grant  or  transfer  rather 
than  a  release  or  extinguishment.  The  defendant  was  clearly  entitled 
to  relief  in  equity,  and  the  decision  may  have  been  prompted  by  the 
natural  wish  of  a  good  judge,  ampliari  jurisdictionem.  But  the  doc- 
trine which  it  laid  down  has  not  only  been  adopted  in  this  country,  but 
held  to  justify  the  conclusion  that  a  man  who  erects  a  structure  on  his 
own  land  in  pursuance  of  a  license  given  by  another,  cannot  be  obliged 
to  take  it  down,  even  when  the  necessary  effect  of  treating  the  license 
as  irrevocable  is  to  subject  the  land  of  the  licensor  to  a  charge,  and 
vests  a  corresponding  right  in  the  licensee.     Thus,  in  Clement  v.  Dur- 
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gin.  5  Greenleaf,  9;  McKellip  v.  Me Ilheiiny ,  4  Watts,  311,  and  TCoorZ- 
hury  V.  Parshley,  7  New  Hampshire,  23T,  the  plaintiff  was  liel<l  to  be 
estopped  from  recovering  damajjes  for  the  overflow  of  liis  land  by  a 
dam  erected  on  that  of  the  defendant,  by  proof  that  he  had  consented 
to  the  erection  of  the  dam,  at  the  time  when  it  was  built,  which  was 
said  to  preclude  him  from  requiring  that  it  shonld  be  taken  down,  with- 
out refunding  the  expense  which  had  been  incurred  in  erecting  it. 

It  has  been  held  in  like  manner,  in  Massachusetts,  that  the  right  in 
question,  in  such  cases,  is  a  demand  or  chose  in  action,  which  does  not 
partake  of  the  nature  of  land,  or  fall  within  the  provisions  of  the 
statute  of  frauds,  and  that  it  may  consequently  bo  extinguished  with- 
out a  writing,  by  acts  in  pais.  Seymour  v.  Carter,  2  Metcalf,  520  ; 
Smith  v.  Gouldivg,  6  Gushing,  154. 

The  weight  of  authority,  however,  clearly  is,  that  a  right  to  flow  the 
land  of  another  is  equally  a  hereditament,  whether  the  dam  or  other 
structure  hy  which  the  water  is  maintained  above  the  natural  level 
stands  on  the  dominant  or  servient  tenement,  and  cannot,  therefore, 
be  created  without  a  writing  under  seal,  unless  the  circumstances  of  the 
case  take  it  out  of  the  rule  of  the  common  law  and  the  provisions  of 
statute  of  frauds.  Thompson  v.  Gregory,  4  Johnson,  81;  Richardson 
V.  Hays,  1  Gill  &  J.  26G  ;  Gark-r  v.  Harlan,  6  Maryland,  20  ;  Carlton 
X.  Redington,  1  Foster,  291  ;  Sidensparger  v.  Spear,  17  Maine,  123  ; 
Bridges  v.  Purcell,  1  Dev.  &  Bat.  4',)2. 

In  determining  the  nature  of  the  right  conferred  by  a  license,  regard 
must  consequently  be  had  to  the  effect  which  it  will  produce  and  not  to 
the  place  where  it  is  to  be  carried  into  execution  ;  and  an  autiiority  to 
flood  the  land  of  another,  or  turn  tlie  course  of  the  stream  upon  it  by 
means  of  an  enbankment  on  the  land  of  the  licensee,  is  virtually  an 
tascment  within  tlie  rules  governing  the  origin  and  transmission  of 
estates  in  land.  Frost  v.  The  Northampton  R.  R.  Co.,  23  Conn.  211. 
"  We  do  not  think,"  said  Stover,  J,,  "  that  the  revocability  of  tlie  license 
depends  at  all  upon  the  circumstance,  that  the  acts  authorized  by  the 
plaintiff's  grantor  were  to  be  done,  if  considered  only  in  respect  to 
their  immediate  or  direct  effect,  upon  land  not  owned  by  him,  so  long 
as  the  necessary  and  inevitable  consequence  of  those  acts  would  be  an 
exercise,  on  the  part  of  the  defendants,  of  a  right  in  the  land  of  the 
grantor  himself,  and  to  restrict  the  dominion  of  the  latter  over  it ;  a 
right  which,  if  made  indefeasible  by  a  grant,  would  burden  the  land 
with  a  periietual  easement.  In  fact,  the  privilege  conferred  on  the 
defendants  was,  in  form,  a  license  to  build  the  culvert  on  the  defend- 
ants' own  land,  but  in  substance  a  right  to  overflow  the  land  of  the 
licensor  himself.  To  construct  a  culvert  on  lands  adjoining  their  own, 
and  reallj'  already  under  the  defendants'  control,  by  virtue  of  their 
character,  was  an  act  which,  independently  of  its  tendency  to  cause  an 
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overflow  upon  the  land  of  grantor,  the  defendants  had  an  unquestion- 
able right  to  do  without  his  sanction,  and  which,  in  this  view  of  the 
matter,  was  not  done  by  virtue  of  his  authority.  What  his  license 
authorized  was,  that  the  companj'  might,  by  means  of  the  culvert,  turn 
water  upon  his  land  ;  and  this  diversion  was  the  subject  of  the  license, 
rather  than  the  mere  construction  of  the  culvert.  The  permission  to 
build  the  culvert,  which  would  necessarily  cause  the  diversion  of  the 
water,  was  really  a  permission  so  to  divert  the  water,  and  to  affect  the 
rights  of  the  licensor  in  his  own  land.  We  cannot  see  vihy  such  a 
license  should  not  be  revocable,  in  the  same  manner  as  if  the  acts  au- 
thorized to  be  done, , were  done  on  the  premises  of  the  licensor,  and 
consequently-  producing  the  same  effect  there." 

The  question  was  critically  examined  in  Bridges  v.  Purcell,  by 
Gaston,  J.,  who  assigned  the  following  reasons  in  giving  judgment : 
"  A  license  is  a  power  or  authority  given  to  a  man  to  do  a  lawful  act. 
Unquestionably,  no  countermand  can  make  the  act  done  under  it 
illegal. 

"  Here  it  was  not  a  license  to  erect  a  dam,  for  no  license  was  needed 
for  any  such  purpose." 

"  It  was  a  license,  by  means  of  a  dam  on  his  own  land,  to  pond  water 
on  the  land  of  him  who  gave  the  license.  It  is  often  difiScult  to  dis- 
tinguish between  a  license,  or  a  mere  authority,  and  an  interest,  or  a 
license  coupled  with  an  interest.  It  necessarily  follows,  that  wliat  is 
done  under  either,  while  in  force,  is  binding  u[)on  him  who  granted  it. 
Until  the  license  was  revoked,  the  keeping  of  the  water  upon  the  land 
was  lawful.  It  is  a  general  principle,  that  a  mere  license  may  be  coun- 
termanded ;  and  it  is  equallj^  a  general  principle,  that  an  interest  once 
passed,  cannot  be  recalled.  The  extent  of  the  grant,  whether  it  be  of 
an  authority  or  an  interest,  depends  not  on  any  technical  words,  but 
upon  the  intention  of  the  parties.  Whether  a  license  to  do  an  act 
which,  in  its  consequences,  permanently  affects  the  property  of  him 
who  gives  it,  when  so  acted  on,  that  what  is  done  cannot  convenientlj'' 
be  undone,  maj'  be  regarded  as  the  grant  of  an  interest  to  the  extent 
of  the  consequences  thereby  authorized,  and  therefore  not  revocable; 
or  whether  such  a  license  does  not  necessarily  imply  a  permission  for 
the  thing  done  to  remain,  notwithstanding  the  continuing  conse- 
quences ;  and  therefore  the  licensee,  en  a  principle  of  good  faith,  may 
be  forbidden  to  withdraw  it,  without  indemnifying  him  who  trusted 
thereto.  Whether  these,  or  either  of  these,  principles,  can  or  cannot 
be  extracted  from  the  adjudications,  we  are  of  opinion  that  the}^  do 
not  upliold  the  instructions  complained  of 

"  The  right  to  pond  water  on  another's  land,  is  an  incorporeal  heredi- 
tament, a  right  not  indeed  to  the  land  itself,  but  to  a  privilege  on  and 
upon  the  land,  impairing,  to  that  extent,  the  dominion  of  the  proprie- 
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tor  tlierein.  Set  up  as  a  permanent  interest  granted  to  the  vendor  of 
the  plaintiff,  transferable  by  him,  passing  with  the  lands  to  the  defend- 
ants, it  is  inoperative,  because  it  is  a  freehold  interest,  and  cannot  pass 
but  by  deed.  Regarded  as  a  mere  license,  however  irievocable,  be- 
tween the  parties  (if,  indeed,  there  can  be  such  without  an  interest), 
it  is  difficult  to  see  how  it  can  be  binding  between  the  plaintiff  and  the 
defendants.  The  ancestor  of  the  plaintiff  granted  a  license,  and  the 
plaintiff  has  succeeded  to  all  his  estate.  Now,  if  the  effect  of  the  license 
be  not  to  pass  any  interest  out  of,  or  impose  any  charge  upon  the  land, 
the  plaintiff  has  succeeded  to  an  unlimited  and  unshackeled  fee 
simple  therein.  A  mere  authorit}^  necessarily  ceases  with  the  life  of 
the  grantor.  The  plaintiff's  ancestor  granted  a  license  to  the  vendor 
of  the  defendants  ;  but  regarded  as  a  license,  how  does  it  enure  to  the 
benefit  of  the  defendants  ?  If  it  passed  as  an  appurtenance  to  the 
land,  it  partook  of  its  ]iature;  it  was  more  than  an  authority — it  was 
an  hereditament.  To  hold  that  a  permission  thus  given,  shall  operate 
forever  for  the  benefit  of  the  grantee  and  his  assigns,  against  the 
grantor  and  his  heirs,  would  be  in  effect,  to  permit  a  fee  simple  estate 
to  pass  under  the  name  of  an  irrevocable  license.  Purchasers  would 
never  know  wha,t  incumbrances  were  upon  the  lands,  and  instead  of 
the  solemn  and  deliberate  instruments  which  the  lavy  requires,  as  the 
indispensible  means  of  transferring  freeholds,  valuable  landed  interests 
■would  be  made  to  depend  wholly  on  the  integrity,  capacitj',  or  recol- 
lection of  witnesses." 

It  results  from  this  language  that  even  when  such  a  license  is  iri-e- 
vocable  as  between  the  parties,  it  will  not  be  binding  on  third  persons 
who  acquire  title  subsequently  by  descent  or  purchase. 

The  law  was  so  held  in  Carlton  v.  Reddington,  1  Foster,  291  ;  Garter 
v.  Harlan,  6  Maryland,  20  ;  and  Seidensparger  v.  Spear,  17  Maine,  23  ; 
and  again,  in  Frost  v.  The  New  Haven  Railroad  Company,  23  Conn. 
214,  where  the  distinction  taken  in  Purcell  v.  Bridges,  between  the 
situation  of  the  parties  and  of  those  claiming  under  them  aa  grantees 
was  made  the  hinge  of  tiie  judgment;  while  Lord  Denman  said,  in 
Perry  v.  Filzhowe,  8  Q.  B.  157,  that  if  the  person  wlio  gave  the  license 
was  pi-ecluded  from  revoking  it,  the  estoppel  did  not  extend  to  a  pur- 
chaser. And  it  has  been  held,  in  other  instances,  that  the  right  given 
by  a  license  is  equally  insusceptible  of  transfer  before  and  after  execu- 
tion, and  cannot  be  enforced  hy  a  subsequent  grantee,  even  when 
essential  to  the  enjoyment  of  the  grant.  Carlton  v.  Reddington,  1  Fos- 
ter, 291  ;   Cowles  v.  Kendall,  4  Foster,  364  (ante,  550). 

This  conclusion  may  be  just  in  one  aspect  of  the  question,  but  tliere 
is  another  which  should  not  be  lost  sight  of  A  license  cannot,  as  such, 
even  when  reduced  to  writing,  confer  a  permanent  right  in  land.  It  is  a 
power  revocable  at  pleasure  and  operating  only  as  between  the  licensee 
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and  the  licensor.  But  a  license  may,  when  sustained  by  a  considera- 
tion growing  out  of  the  expenditure  of  time  and  money  on  the  faith  of 
the  authority  which  it  accords,  take  effect  as  a  contract,  and  will  then 
confer  an  indefeasible  right,  which  may  be  made  the  subject  of  a  grant 
or  assignment.  This  is  peculiarly  true  when  land  is  in  question,  be- 
cause the  right  is,  under  these  circumstances,  viewed  by  equity  as  an 
estate  or  interest  and  not  as  a  chose  in  action.  A  license  merely  as 
such  is,  as  we  have  seen,  defeasible  even  as  between  the  original  parties. 
But  if  it  is  so  far  executed  as  to  be  binding  on  the  licensor,  it  will  be 
equally  conclusive  on  volunteers  and  even  purchasers  with  notice.  It 
is  well  settled  that  when  possession  has  been  given  under  an  oral  con- 
tract.of  sale,  it  will  be  specifically  enforced  bj-  equity,  and  the  principle 
is  the  same  when  a  valuable  structure  is  erected  on  the  land  of  another 
on  the  faith  of  a  license.  The  middle  ground  talien  in  some  of  the 
cases  would  therefore  seem  to  be  untenable.  A  license  is  either  an 
authority  susceptible  of  being  recalled  at  pleasure,  or  it  is  a  right 
capable  of  transmission,  and  which  may  be  enforced  against  everj'  one 
who  cannot  show  a  better  title.  Pope  v.  Hay,  24  Vermont,  660  ; 
Mcllhenny  \.  Mcllhenny,  4  Watts,  317;  Liggins  v.  Inge.  1  Bing.  682; 
The  Occum  Manufacturing  Company  v.  The  Sprague  Manufacturing 
Company,  34  Connecticut,  529. 
t  In  Snowden  v.  Wilas,  19  Indiana,  10,  it  was  accordingly  said,  that 
although  a  license  operating  to  confer  an  easement  was  revocable  at 
law,  and  would  be  determined  by  a  conveyance  of  the  land  on  which 
it  was  to  be  exercised,  such  was  not  necessarily  the  rule  in  equity, 
which  would  on  the  contrary  enforce  a  license  which  had  been  carried 
into  execution  at  the  cost  of  the  licensee,  if  from  the  circumstances  of 
the  case  an  adequate  compensation  could  not  be  made  in  damages. - 
This  would  be  done,  first,  because  the  licensor  was  equitably  estopped, 
and  next  to  compel  the  specific  performance  of  a  contract  which  had 
been  so  far  executed  that  it  could  not  be  rescinded  without  fraud. 
Assignees  would  be  as  much  bound  as  the  original  parties  if  they 
bought  with  notice,  which  might  be  inferred  if  the  nature  of  the  privi- 
lege was  such,  or  it  was  so  openly  exercised  that  it  could  not  escape 
the  observation  of  a  purchaser.  Where  equitable  jurisdiction  was  dis- 
tinct from  legal,  the  remedy  must  be  sought  through  an  application  to 
the  appropriate  forum  for  an  injunction  for  a  decree  of  specific  per- 
formance. Foster  v.  Browning,  4  Rhode  Island,  41.  When,  however, 
law  and  equity  were  administered  through  the  same  forms  and  by  the 
same  tribunals,  the  only  question  was  whether  a  sufficient  case  was  set 
forth  in  the  pleadings  and  sustained  b3^  proof 

It  was  decided  in  like  manner  in  Davies  v.  Marshall,  10  C.  B.,  N.  S. 
697,  that  a  declaration  alleging  the  exclusion  of  liglit  and  air  from  an- 
cient windows  by  a  building  erected  on  the  defendant's  land,  and  that 
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the  defendant  had  deprived  the  plaintiff's  house  of  the  support  to  which 
It  was  prescriptively  entitled,  was  sufficiently  answered  by  an  equitable 
plea,  that  the  grievances  complained  of  were  occasioned  by  pulling 
down  the  defendant's  house  and  erecting  a  new  one,  which  the  plaintiff 
had  notice  of,  and  that  the  defendant  had  expended  large  sums  of 
money  in  making  the  change,  with  the  knowledge  and  acquiescence  of 
the  plaintiff,  and  under  a  well  founded  belief  that  the  latter  would  not 
object  subsequently  to  what  he  did  not  forbid  at  the  time.  A  similar 
view  was  taken  in  Stephens  v.  Benson,  19  Indiana,  368,  and  proof  that 
the  plaintiff  stood  by  without  objecting  during  the  erection  of  the  dam 
of  which  he  complained,  held  to  preclude  him  from  recovering  damages 
for  the  injury  which  it  occasioned  by  overflowing  his  land.  It  will,  how- 
ever, be  a  good  repl3f,  under  these  circumstances,  to  show  that  the  ac- 
quiescence of  the  plaintiff  was  procured  by  the  false  representation  of 
the  defendant.     Davis  v.  Marshall. 

■*  These  cases  rest  upon  a  principle  which  has  frequently  been  enforced 
in  equity,  that  a  man  who  stands  by  and  encourages  another,  though 
it  be  but  passively,  to  lay  out  money,  under  an  erroneous  opinion  of 
title,  or  with  a  well  founded  expectation  of  being  allowed  to  enjoj^  that 
for  which  he  pays,  will  not  be  permitted  to  deprive  the  latter  of  an  ad- 
vantage which  he  ought  in  good  faith  to  retain.  Dunn  v.  Spui-j'ier,  1 
Vesey,  291  ;  Poivell  v.  Thomas,  6  Hare,  300.  Or,  as  the  doctrine  was 
stated  by  Lord  Cottenhara,  in  Williams  v.  The  Earl  of  Jersey,  1  Craig 
&  Ph.  97,  "a  party  may  so  encourage  that  which  he  afterwards  com- 
plains of  as  a  nuisance,  as  not  only  to  preclude  himself  from  complain- 
ing of  it  in  equit}"-,  but  to  give  the  adverse  party  a  right  to  the  inter- 
position of  a  court  of  equity  in  the  event  of  bis  complaining  of  the 
nuisance  at  law." 

In  Pope  v.  Hay,  24  Vermont,  560,  the  possession  of  the  plaintiff  was 
held  to  be  sufficient  notice  of  his  equity  to  a  house  which  he  had  elected 
on  the  faith  of  a  license,  to  entitle  him  to  a  decree  quieting  his  title 
against  the  defendant  who  had  bought  the  land  from  the  licensor. 

Possession  will  not,  however,  operate  as  notice  unless  it  is  sufficiently 
distinct  and  unequivocal  to  put  the  buyer  on  his  guard.  2  Leading 
Cases  in  Equity,  166,  3  Am.  ed.  The  natural  inference  from  seeing  a 
bouse  or  other  structure  is,  that  it  belongs  to  the  owner  of  the  soil ;  and 
the  purchaser  need  not  inquire  further  unless  the  building  is  used  or 
cccupied  bj'  the  equitable  owner  (ante,  544).  It  has,  however,  been  said 
that  a  man  who  buys  land  flooded  by  a  dam  erected  on  the  close  of  a 
neighboring  proprietor,  ought  to  inquire  how  the  easement  originated, 
and  by  what  right  it  is  maintained,  and  cannot  allege  his  ignorance  of 
that  which  he  might  have  ascertained.  McKellip  v.  Mcllhenny,  4  Watts, 
317;  Striekler  v.  Tod,  10  S.  &  R.  63;  while  in  Addison  v.  Hack,  2 
Gill,  221,  the  grantee  of  a  tract  of  land,  was  held  to  have  constructive 
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notice  that  the  diversion  of  part  of  the  water  of  a  brook  which  flowed 
through  it,  by  a  structure  erected  higher  up  the  stream  had  taken  place 
under  a  license  from  the  grantor.  And  it  is  well  established  on  general 
jirinciples,  that  a  purchaser  will  be  affected  with  all  the  consequences 
of  an  equity,  whenever  the  circumstances  are  such  as  to  put  him  on 
Inquiry  and  afford  the  means  of  arriving  at  the  truth.  2  Leading 
Cases  in  Equity,  152,  3  Am.  ed. 

It  is  conceded  that  the  right  arising  from  the  execution  of  a  license  is 
limited  by  the  purpose  which  the  parties  had  in  view,  and  will  termi- 
nate when  the  causes  which  called  it  into  being  cease.  Hence  a 
license  to  erect  a  temporary  structure  will  not  be  a  justification  for  the 
occupation  of  the  land  after  the  decay  or  removal  of  the  structure  ;  Carle- 
ton  V.  Reddington,  1  Foster,  291  ;  Cowles  v.  Kidder,  4  Id.  364  ;  Couch  v. 
Burke,  2  Hill,  S.  C.  534.  The  law  was  so  held  in  Hepburn  v.  McDowel, 
17  S.  &  R.  383,  and  the  decay  of  a  dam  said  to  exhaust  the  authority 
under  which  it  was  erected,  and  leave  the  defondant  liable  to  an  action 
for  the  subsequent  erection  of  another  in  its  place.  When,  however, 
a  man  authorizes  the  erection  of  a  structure  on  his  land  in  furtherance 
of  a  general  design,  which  is  carried  into  execution  in  the  belief  that 
he  will  adhere  to  his  word,  the  mere  circumstance  that  the  structure  is 
swept  away  or  fails  through  natural  causes,  is  not  a  sufficient  reason 
why  it  should  not  be  restored  (ante).  If,  for  instance,  tlie  motive  for 
licensing  the  erection  of  a  dam,  were  to  afford  a  supply  for  water  for 
a  mill,  which  was  subsequently  built  in  reliance  on  the  license,  the 
dam  might  no  doubt  be  repaired  from  time  to  time  as  long  as  the  mill 
remained. 

It  is  well  settled,  that  as  the  right  growing  out  of  the  erection  of  a 
house  or  dam  on  the  land  of  another  is  a  mere  equity,  it  cannot  be  en- 
forced against  a  purchaser  without  notice.  Even  when  such  a  structure 
stands  on  temporary  or  movable  foundations,  and  may  be  taken  down 
without  injury  to  the  freehold,  it  will  obey  the  general  rule,  that  fixtures 
are  a  part  of  the  freehold,  and  pass  with  it  to  a  grantee.  2  Smith's 
Leading  Cases,  6  Am.  ed.  287;  Davis  v.  Buffum,  51  Maine,  160; 
Byassee  v.  Reese,  4  Metcalf,  Ky.  372;  Brennan  v.  Whitaker,  15  Ohio, 
N.  S.  446  ;  Landon  v.  Piatt,  34  Conn.  517  ;  Bringholf  v.  Muzenmaier, 
20  Iowa,  513.  In  Landon  v.  Piatt,  an  authority  to  erect  and  occupy 
a  barn  on  the  land  of  the  licensor,  with  a  right  to  remove  it  if  the  laud 
was  sold,  was  accordinglj''  said  to  confer  a  mere  equity  which  could 
not  be  enforced  against  a  bona  fide  purchaser.  If,  as  some  of  the  de- 
cisions indicated,  a  building  resting  on  a  movable  foundation,  was  per- 
sonal property  in  England,  a  different  rule  prevailed  in  Connecticut, 
where  such  a  doctrine  would  seriouslj^  disturb  titles  by  converting  a 
large  number  of  dwellings  in  the  State  into  chattels. 

One  of  the  best  established  rules  of  the  common  law  requires,  that 
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an  obligation  should  not  be  dissolved  b}'  anj^  means  of  less  degree  than 
those  through  which  it  arose.  Wi)ile,  therefore,  an  executorj'  parol 
contract  ma_v,  even  when  reduced  to  writiug,  be  rescinded  orally  at  any 
time  before  breach  ;  Fostei-  v.  Daivber,  6  Exeheq.  839 ;  specialties  are 
governed  b}'  a  different  principle,  and  cannot  be  varied  or  annulled  by 
a  subsequent  agreement  which  is  not  written  and  under  seal.  1  Smith's 
Leading  Cases,  557,  5T4,  6  Am.  ed.  This  is  true  as  it  regards  the  ob- 
ligation of  the  contract ;  but  there  appears  to  be  no  sufficient  rea.son 
why  a  license  should  not  be  a  justification  for  an  act  done  or  omitted 
while  it  is  still  standing  and  unrevoked.  The  maxim  consensus  tollit 
injuriam,  is  of  general  application  when  the  alleged  wrong  is  not  malum 
in  se,  and  would  seem  to  be  equally  in  point,  whether  the  default  con- 
sists in  tlie  violation  of  a  vested  right,  or  one  arising  under  an  execu- 
tory agreement.  If,  for  instance,  a  man  who  had  agreed  to  deliver  coal 
or  lumber  on  a  given  daj-,  were  told  bj'  the  covenantee  not  to  bring  it 
till  next  month,  the  latter  should  not  be  allowed  to  recover  damages 
for  a  delaj'  which  he  has  sanctioned.  He  may  indeed  change  his  mind 
and  require  the  covenantor  to  proceed  forthwith,  but  the  license  should 
still  be  a  defence  for  the  failure  to  deliver  the  goods  at  the  time  pre- 
scribed. To  hold  otherwise,  is  to  ascribe  a  greater  sanctity  to  an  ex- 
ecutory agreement  than  to  the  vested  right  arising  under  it  when  ful- 
filled. If  the  right  conferred  by  a  conveyance  can  be  waived  oran3'  after 
the  execution  of  the  deed,  such  a  license  should  be  equally  effectual, 
when  there  is  a  mere  agreement  to  conve}^  Pierrepont  v.  Jiarnard,  5 
Barb.  3(>i,  2  Selden,  279.  The  maxim  volenti  n on  Jit  injuria  seems  to 
be  equally'  applicable,  whether  the  alleged  wrong  consists  in  the  non 
performance  of  a  contract,  or  an  entrj'  on  land.  Walclunan  v.  Cook,  5 
Gill  &  J.  289. 

This  argument  may  be  sound  on  general  principles.  Reasoning 
technically^  from  the  rule,  that  the  obligation  of  contracts  must  be  dis- 
solved in  the  same  manner  that  it  was  formed,  we  should  be  led  to  a 
different  conclusion.  The  covenantor  is  bound  to  fulfil  the  contract 
according  to  its  letter  at  the  time,  and  in  the  mode  prescribed.  If  he 
is  discharged  from  this,  the  force  of  the  original  agreement  is  at  an 
end,  and  the  obligation,  if  &ny,  arises  from  a  new  contract,  contrary 
to  the  rule,  that  a  sealed  instrument  cannot  be  varied  bj-  parol.  If  the 
license  operates  as  a  release  it  should  be  pleaded  as  such,  if  it  does 
not,  it  will  not  be  a  defence  merely  as  a  license.  Dobson  v.  Esjiie,  2 
Hurlstone  &  N.  79. 

It  is  accordingly  estalilishcd  in  England,  that  a  breach  of  covenant, 
cannot  be  excused  b}^  showing  that  it  was  committed  under  an  autliority 
given  by  the  covenantee.  Sellers  v.  lUclford,  8  Taunton,  31  ;  Cord- 
went  V.  Hunt,  lb.  696  ;  Thompson  v.  ]lnnrn,  7  Id.  766;  West  v.  Blake- 
way,  7  M.  &  G.  729.     In  Sellers  v.  Bickford,  a  plea  of  leave  and  license 
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was  held  an  insufHcent  answer  to  any  action  on  a  covenant  not  to  open 
a  shop  within  three-quarters  of  a  mile  of  that  kept  by  the  plaintiff.  It 
was  said  that  a  contract  under  seal,  could  not  be  varied  by  any  means 
of  less  solemnity,  and  that  the  defence  set  up  was  consequently  invalid. 
As  a  license  to  open  a  shop  on  the  plaintiff's  land,  would  confessedl\'  have 
been  valid,  this  decision  shows  that  a  defence  which  would  be  good  in 
trespass,  may  not  be  a  justification  for  the  non-fulfilment  of  an  agree- 
ment. The  point  was  decided  in  the  same  manner  not  long  afterwards 
in  Gordwent  v.  Hunt,  where  it  arose  on  a  plea  to  a  suit  for  not  erecting  a 
thresliing  mill  as  the  defendant  had  covenanted,  that  the  plaintiff  had 
requested  the  defendant  not  to  erect  the  mill,  until  he  should  be  notified 
bj'  the  plaintiff. 

These  decisions  were  followed  in  West  v.  Blaheway.  under  circum- 
stances of  great  hardship  to  the  unsuccessful  party.  The  controversy 
arose  out  of  a  covenant  by  a  lessee,  to  yield  and  surrender  up  at  the 
end  of  the  term,  all  buildings  or  improvements  made  or  put  up  during 
its  continuance  ;  and  the  breach  alleged  was,  that  a  green  house,  which 
had  been  erected  during  the  term,  had  been  pulled  down  and  carried 
away,  contrary  to  the  intent  and  meaning  of  the  covenant.  The  de- 
fendant pleaded,  that  he  assigned  all  his  right,  title,  and  interest  in  the 
term  to  one  Hicks,  who  entered  and  became  possessed  of  the  premises 
by  virtue  of  the  assignment ;  that  the  plaintiff  and  Hicks  agreed  that 
Hicks  might  erect  a  green  house  on  the  premises,  and  remove  it  subse- 
quently if  he  thought  proper  ;  and  that  Hicks  did  the  acts  complained 
of  in  the  declaration  under  and  by  virtue  of  the  agreement.  This  plea 
was  proved  at  the  trial,  hy  the  production  of  the  correspondence  between 
the  plaintiff  and  Hicks,  and  a  verdict  found  in  accordance  with  the  evi- 
dence ;  ancf  the  case  came  before  the  court  on  a  motion  for  judgment, 
non  obstante  veredicto,  which  was  decided  in  favor  of  the  plaintiff,  not- 
withstanding the  learned  argument  of  the  defendant's  counsel,  who 
said  tliat  the  law  revolted  at  the  proposition,  that  a  covenantee  sliould 
first  authorize  a  breach  of  tlie  covenant,  and  then  sue  the  covenantor 
for  tlie  default.  It  seems  to  have  been  conceded,  that  a  man  can- 
not recover  damages  for  an  act  done  by  his  orders,  and  which  is 
virtually  his  own  ;  but  a  license  or  ijcrmission  was  held  to  rest  on  a 
different  footing,  and  form  no  sufficient  excuse  for  the  breach  of  an 
agreement  under  se.al.  "  This  plea,"  said  Tindel,  C.  J.,  "  appears  to  me 
to  set  up  that  which  is  merely  a  parol  license.  Now,  it  is  a  well  known 
rule  of  law,  that  unumquodque,  ligamen,  disaolvitur,  eodem  ligamine 
quo  et  ligatur.  Tliis  is  so  well  established,  that  it  appears  to  me 
unecessary  to  refer  to  cases.  I  will  mention  only  Sogers  v.  Payne,  2 
Wils.  376,  which  was  an  action  of  covenant  for  non-paj'raent  of  monej' ; 
the  defendant  pleaded  a  parol  discharge  in  satisfaction  of  all  demands. 
It  was  held,  upon  demurrer,  that  the  covenant  could  not  be  discharged 
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without  a  deed  ;  and  Blake's  Case,  6  Co.  Rep.  43  b.,  was  cited.  Now,  if 
an  action  liad  been  brouglit  against  tlie  assignee,  to  have  set  up  this 
defence  would  have  been  in  direct  violation  of  the  rule  to  which  I  have 
adverted.  How  can  it  be  an  answer  for  the  lessee,  if  not  for  the 
assignee  ?" 

This  decision  marks  the  incongruitj^  of  holding  a  license  less  effect- 
ual wlien  a  chose  in  action  is  in  question,  than  when  it  operates,  on  a 
vested  interest.  If  the  green  house  had  been  surrendered  in  accordance 
with  the  covenant,  a  permission  to  take  it  away  would  have  been  a 
conclusive  answer  to  a  suit  brought  to  recover  damages  for  the  aspor- 
tation. The  unavoidable  inference  therefore  is,  that  a  right  may  be 
waived  after  it  is  perfected,  by  means  that  would  not  suffice  while  it  rests 
in  contract.  The  law  has  been  held  the  same  way  in  the  United  States 
in  several  instances,  ililler  v.  Elliot,  1  Carter,  484  ;  Woodruff  v.  Dobbins, 
"t  Blackford,  .582.  But  the  weight  of  authority  is  in  favor  of  the  doc- 
trine that  a  recover}'  cannot  be  had  for  an  act  which  the  plaintiff  has 
authorized  or  sanctioned,  whether  the  alleged  wrong  consists  in  the 
breach  of  an  executory  agreement,  or  an  entry  on  land.  In  The  U.  S. 
V.  Howell,  4  C.  C.  R.  620  (ante,  422),  Washington,  J.,  was  accordingly 
of  opinion,  that  a  dispensation  with  the  paj'ment  of  a  bond  at  the  day 
fixed  by  the  condition,  might  not  only  be  a  defence  as  between  the 
parties,  but  discharge  third  persons  who  were  answerable  as  sureties  or 
guarantors. 

Similar  ground  was  taken  in  Fleming  v.  Gilbert,  3  Johnson,  528, 
where  the  action  was  brought  on  a  bond  conditioned  that  the  defend- 
ant should  produce  and  deliver  up  a  mortgage  at  a  specitied  time, 
and  should  procure  the  same  to  be  discharged  on  the  records  of  the 
county  ;  and  the  defence  set  up  was,  that  the  mortgage  Cad  been  pro- 
duced and  tendered,  and  an  inquiry'  made  of  the  plaintiff,  what  further 
steps  should  be  taken  for  the  performance  of  the  residue  of  the  condi- 
tion, wlio,  in  reply,  directed  the  mortgage  to  be  placed  in  the  hands  of  a 
third  person,  and  said  that  nothing  further  need  be  done  for  the 
present.  This  was  held  hy  the  court  to  be  a  good  answer  to  the  ac- 
tion, by  showing  that  the  plaintiff  had  sanctioned  the  breach  for  which 
he  souglit  to  recover.  "  The  condition  of  the  bond  substantially  is,"  said 
Thompson,  J.,  "  that  the  defendant  should,  by  a  certain  daj',  procure 
and  deliver  to  the  plaintiff  a  bond  and  mortgage  which  he  had  given  to 
Isaiah  Gilbert,  and  to  discharge  the  same  from  the  record  ;  the  defend- 
ant, within  the  time  limited,  did  procure  the  bond  and  mortgage,  and 
tendered  and  offered  them  to  the  plaintiff;  and  did  also  offer  to  do 
whatever  the  plaintiff  should  require  for  the  further  discharge  of  the 
bond  and  mortgage,  or  the  record  thereof;  but  the  plaintiff,  not  know- 
ing at  the  time  what  was  further  necessary,  did  discharge  the  defend- 
ant from  the  strict  and  literal  performance  of  the  bond,  and  entered 
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into  another  engagement  respecting  the  further  proceedings.  The 
plaintiff's  conduct  can  be  viewed  in  no  other  light  than  a  waiver  of  a 
compliance  with  the  condition  of  the  bond,  so  far  as  it  related  to  a  dis- 
charge of  the  mortgage  on  record  ;  and  I  see  no  infringement  of  any 
rule  or  principle  of  law,  in  permitting  parol  evidence  of  such  waiver. 
It  is  a  sound  principle,  that  he  who  prevents  a  thing  being  done,  shall 
not  avail  himself  of  the  non-pei-formance  he  has  occasioned.  Had  not 
the  plaintiff  dispensed  with  a  furtl.er  compliance  with  the  condition  of 
the  bond,  it  iS  probable,  that  the  defendant  would  have  taken  measures 
to  ascertain  what  steps  were  requisite  to  get  the  mortgage  discharged 
of  record,  and  would  have  literally  complied  with  the  condition  of  the 
bond.  We  find  the  rule  above  alluded  to  recognized  in  ancient  as 
well  as  in  modern  decisions.  Thus,  where  the  condition  of  a  bond 
was  to  raise  a  mill,  the  obligor  came  to  the  obligee,  and  told  him  every- 
thing was  ready  to  erect  the  mill,  and  asked  him  when  he  would  have 
him  come  and  put  it  up  ;  the  obligee  answered,  that  he  would  not  have 
it ;  and  discharged  him  entirely  of  the  erecting  of  the  mill ;  and  that 
was  held  sufficient  to  excuse  him  from  the  performance.  1  Roll.  Abr. 
453,  pi.  5  ;  Year  Book,  2  Hen.  6,  37. 

"  So,  also,  in  an  action  of  covenant  upon  a  charter  party  for  demur- 
rage, where  it  appeared  that  the  ship  owner  had  waived  all  claim  to 
demurrage,  and  consented  that  the  time  should  be  enlarged  within 
which  the  cargo  was  to  be  discharged.  Lord  Kenyon  said,  that  if  the 
matter  had  been  properly  pleaded  it  would  have  been  a  good  and  legal 
defence  against  any  claim  for  demurrage  (1  Esp.  Cas.  85).  Upon  the 
same  principle  it  is,  that  a  tender  and  refusal  or  waiver  (which  must 
alwaj's  rest  in  parol)  is  equivalent  to  an  actual  performance  (1  Stra. 
^'ib,  Doug.  661)  ;  and  in  Keating  v.  Price  (1  Johnson's  Cases,  23),  this 
court  allowed  evidence  of  parol  agreement  to  enlarge  the  time  of  per- 
formance of  a  written  contract." 

This  decision  was  followed  in  LangwoHhy  v.  Smith,  2  Wend.  587  ; 
Leavitt  v.  Savage,  17  Maine,  72;  Esviond  v.  Benschotten,  12  Barbour, 
366  ;  The  Mayor  of  Neiu  York  v.  Bvtler,  1  Id.  527  ;  The  Franklin 
Fire  Insurance  Co.  v.  Hamill,  5  Maryland,  170;  Holmes  v.  Fisher,  13 
New  Hampshire,  9,  and  Stickney  v.  Stickney,  1  Foster,  61 ;  which  all 
proceed  on  the  ground  that  a  parol  license  may  excuse  the  non-per- 
formance of  an  agreement  under  seal ;  and  in  Stickney  v.  Stickney,  the 
court  held  that  when  the  obligation  of  a  bond  conditioned  for  the  sup- 
port of  the  obligee,  was  suspended  by  a  dispensation,  it  would  not  re- 
vive until  the  obligee  was  notified  that  the  waiver  was  withdrawn,  and 
that  he  must  proceed  as  the  bond  required. 

In  Pierrepont   v.  Barnard,  5  Barb.  664,  2  Selden,  279,  the  plaintiff 
sought  to  recover  damages  for  the  breach  of  a  covenant  in  a  contract 
of  sale,  not  to  fell  the  timber  before  the  execution  of  the  deed,  without 
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the  written  consent  of  the  vendor.  The  defence  was  that  the  vendee 
had  acted  under  an  oral  authority  to  cut  down  the  trees  and  saw  them 
into  phiuks.  It  was  said  that  whether  the  alleged  wrong  consists  in 
the  invasion  of  a  vested  interest,  or  the  non-fulfilment  of  an  aoreement, 
there  can  be  no  recovery  in  opposition  to  proof  tliat  it  was  sanctioned 
by  the  plaintiff.  The  defendant  had  agreed  not  to  exorcise  the  right 
conferred  liy  the  contract,  except  on  certain  terms ;  but  this  did  not 
preclude  him  from  accepting  the  unconditional  authority  which  the 
plaintiff  subsequently  thought  fit  to  give.  This  view  was  adopted  by 
the  court  who  gave  judgment  for  the  defendant. 

There  may  be  reason  to  doubt  the  soundness  of  this  decision,  which 
may  be  thought  to  go  too  far  in  setting  aside  not  only  the  obligation 
of  the  seal,  but  the  stipulation  which  required  a  writing. 

The  common  law  makes  no  distinction  between  verbal  and  written  con- 
tracts, and  an  agreement  in  writing  may  be  varied  orally  at  any  time 
before  breach.  It  seems,  liowever,  to  be  generally  conceded  tliat  when 
a  contract  contains  an  express  provision  that  no  altei-ation  shall  be 
made  except  in  writing,  it  cannot  be  changed  in  any  other  wa^'.  A 
tenant  who  covenants  not  to  underlease  or  assign  without  the  written 
consent  of  the  lessor,  must  adhere  literally  to  his  contract,  and  cannot 
rely  on  an  oral  license  as  an  excuse  for  a  violation  of  the  lease  ;  Roxce 
v.  Gri^rjiiiin,  2  Term,  425  ;  Lilthn-  v.  Holland,  3  Id.  5!)0  ;  and  eqiuty  will 
not.  It  has  been  said,  relieve  under  these  circumstances,  unless  it  is 
made  to  appear  not  o\\\y  that  the  tenant  was  under  a  false  impression, 
but  that  he  was  intentionally  misled  bj'  the  landlord,  liichardsoii  v. 
Evans,  3  iMaddox,  218,  1  Smith's  Leading  Cases,  8S,  6  Am.  ed.  And 
it  has  been  lield  repeatedly  that  a  verbal  authoritj'  or  notice  will  not 
be  sufficient  under  a  policj^  of  insurance  which  requires  a  written  memo- 
randum or  endorsement  (notes  to  Co rpeulcr  v.  Tlie  Washington  /?i.s. 
Co.,  post).  The  reason  is  because  the  ])arties  have  a  right  to  fix  the 
evidence  beforehand,  and  refuse  to  trust  to  the  uncertain  testimony 
of  witnesses. 

The  doctrine  that  a  sealed  instrument  cannot  be  varied  by  parol 
depends  on  the  same  principle.  The  object  of  the  parties  in  affixing 
the  seal  maj'  reasonably  be  supposed  to  be  to  place  the  contract  be- 
yond the  reach  of  change  b3'  any  means  of  less  solemnity.  And  if  so, 
their  intention  should  prevail  not  onlj-  at  law,  but  in  equity,  unless 
the  circumstances  are  such  as  to  create  an  exception  to  the  general 
■rule.     Patrick  v.  Adams,  3  Williams,  376. 

From  the  auihorities  taken  as  -a  whole,  we  may  deduce  the  following 
conclusions  :  The  right  to  damages  for  the  non-fulfilment  of  an  instru. 
ment  under  seal,  maj'  be  extinguished  after  breach  by  an  accord  and 
eatisfactioD,  but  an  agreement  before  breach  to  accept  a  substituted 
performance,  will  not  be  a  justification  for  a  failure  to  execute  the  cove- 
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Bant  as  it  was  originally  made.  Patrick  v.  Adams;  1  Smith's  Leading 
Cases,  557,  574,  6  Am.  ed.  Such  an  accord  is  not  only  inoperative 
"while  executory,  but  cannot  be  pleaded  or  given  in  evidence  as  a  bar 
after  it  has  been  carried  into  execution.  Spencer  v.  Healy,  8  Exchequer, 
668;  The  Mayor  of  Berwick  v.  Oswald,  1  Ellis  &  Bl.  295.  When, 
however,  such  a  dispensation  has  been  so  far  acted  on  that  it  cannot 
be  recalled  without  fraud,  it  will,  like  an  executed  license,  have  the 
binding  force  as  an  estoppel,  which  it  wants  as  a  contract.  Monroe 
T.  Perkins,  9  Pick.  298;  Lawrence  v.  Dole,  11  Vermont,  549;  Pierre- 
pont  V.  Barnard  ,■-  Hoffman  v.  Lee,  3  Watts,  352,  356. 

In  Pike  v.  Butler,  4  Barb.  654,  the  controversy  arose  out  of  mutual 
covenants  by  the  tenant  to  build  in  the  way  prescribed,  and  by  the 
landlord  to  pay  for  the  house  at  the  end  of  the  term.  The  building 
was  not  iu  accordance  with  the  lease,  and  the  lessor  relied  on  this  as  a 
reason  why  he  should  be  released  on  his  part.  But  the  court  held,  that 
inasmuch  as  he  had  looked  on  without  objecting  while  the  house  was 
going  up,  and  had  expressed  his  satisfaction  with  it  afterwards,  he  was 
bound  to  make  the  stipulated  payment^  It  was  said  to  be  clear,  under 
the  authoritj'  of  Lefevre  v.  Lefevre,  4  S.  &  R.  241,  and  on  general 
principles,  that  a  man  will  not  be  allowed  to  take  advantage  of  a  failure 
or  variation  in  the  performance  of  a  contract  which  was  induced  by  his 
acts  or  language. 

The  relief  obtained  in  Pike  v.  Butler,  was  through  a  bill  filed  on  the 
ground  of  a  want  of  remedy  at  law;  but  the  same  end  may  be  attained 
in  a  legal  tribunal  through  the  doctrine  of  equitable  estoppel,  which  as 
now  administered,  operates  as  an  informal  injunction  on  the  assertion 
of  rights  which  cannot  be  enforced  consistent!}'  with  equity  aud  good 
conscience. 

-In  Lawrence  V.  Dole,  11  Vermont,  549,  the  courts  said,  that  although 
an  oral  dispensation  was  like  a  license,  essentially  revocable,  it  still 
could  not  be  recalled  after  the  party  had  gone  too  far  under  it  to  retreat 
without  injury,  and  in  Pierrepoint  v.  Barnard,  an  oral  authority  was, 
as  we  have  seen,  held  valid,  although  the  defendant  had  covenanted 
that  he  would  not  exercise  the  privilege  without  the  written  consent  <)f 
the  plaintiff. '  The  burden  of  proof  is,  however,  on  the  person  who  relies 
on  a  parol  waiver  or  modification  of  an  agreement  under  seal,  and  he 
must  show  that  the  circumstances  require  the  interposition  of  equity 
to  sustain  a  defence  which  is  not  tenable  at  law.  Patrick  v.  Adams,  3 
Williams,  376. 

The  rule  that  a  man  cannot  take  advantage  of  a  default  which  he 
has  sanctioned,  applies  where  the  breach  of  a  condition  precedent  is 
made  the  ground  of  a  refusal  to  fulfil  the  agreement  on  the  other  side. 
Pike  V.  Butler,  4  Barb.  654  ;  The  Mayor  of  Xew  York  v.  Butler,  1  Id. 
325.     Under  these  circumstances,  however,  the  party  who  seeks  to 
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enforce  performance  should,  instead  of  declaring  in  covenant  and  al- 
leging- the  waiver  as  excuse,  bring  an  action  of  assumpsit  on  the  new 
agreement,  which  has  in  effect  superseded  the  old.  For,  as  the  plain- 
tiff cannot  recover  under  these  circumstances  without  a  recourse  to 
parol  evidence,  he  will  necessarilj'  be  unsuccessful  in  a  form  of  action 
which  must  be  based  exclusivel}'  on  a  writing  under  seal.  It  was 
accordingly  held  in  Thompson  v.  Brown,  7  Taunton,  '156,  that  the 
plaintiff"  could  not  recover  in  an  action  of  covenant  without  proving  an 
exact  compliance  with  the  conditions  of  the  charter  party  on  which  he 
sued.  And  the  same  point  was  decided  in  Liller  v.  Holland,  3  Term, 
590,  although  the  variation  was  limited  to  an  extension  of  the  time 
originally  fixed  for  performance.  Kenyon,  C.  J.,  said  that  the  case 
was  a  clear  one.  The  declaration  charged  that  the  parties  had  stipu- 
lated by  deed  for  a  specific  thing  on  a  day  certain.  Then,  if  the  plain- 
tiflT  who  sued  on  that  contract,  was  not  bound  to  prove  it  as  laid,  the 
defendant  had  no  notice  of  what  he  was  called  upon  to  answer.  In  an 
action  brought  manj'  years  before  by  Mr.  Garrick,  or  one  of  the  man- 
agers of  the  theatre,  against  Barry,  for  not  performing  his  contract,  it 
appeared  on  the  trial  that  the  manager  had  given  the  defendant  a  parol 
license  to  be  absent,  but,  as  the  articles  on  which  the  action  was  founded 
required  such  a  license  to  be  in  writing,  the  court  held  that  it  could 
not  be  dispensed  with,  and  that  the  parol  agreement  was  no  answer 
to  the  plaintiff's  action,  though,  perhaps,  the  defendant  had  another 
remedy  in  a  court  of  equity. 

<  ■  The  earlier  authorities  in  this  country  generally  accord  with  those 
in  England,  that  in  order  to  maintain  a  covenant  the  plaintiff'  must 
aver  and  prove  an  exact  compliance  with  the  stipulations  and  provi- 
soes which  are  conditions  precedent  to  the  right  of  suit.y  McVoy  v. 
Wheeler,  6  Porter,  201  ;  Raymond  v.  Fisher,  6  Missouri,  291  ;  Vicary 
V.  Mooi-e,  2  Watts,  451 ;  Porter  v.  Steivart,  2  Aiken,  ilt ;  Sherwin  v. 
The  Rutland  and  Burlington  Railroad  Company,  24  Vermont,  347  ; 
Watchman  v.  Crook,  5  Gill  &  J.  239  ;  Sinard  v.  Patterson,  3  Blackford, 
353  ;  Shaiv  v.  Surd,  3  Bibb,  371  ;  Lanr/ivorthy  v.  Smith,  2  Wend.  587  ; 
Phillips  V.  Rose,  8  Johnson,  392  ;  Freeman  v.  Adams,  9  Id.  110.  Some 
of  the  more  recent  decisions,  however,  take  the  ground  that  a  defendant 
cannot  make  a  breach  which  he  has  sanctioned  an  excuse  for  the  non- 
fulfilment  of  the  agreement  on  his  part;  and  this  would  seem  to  be  the 
better,  if  not  the  more  technical,  view  of  the  law.  The  Mayor  of  New 
York  V.  Butler,  1  Barb.  325;  Storer  v.  Sprague,  12  Id.  36G;  French 
V.  Jsfeiv,  20  Id.  48  ;  Jewell  v.  Blandford,  7  Dana,  472  ;  Smith  v.  Edwards, 
6  Vermont,  687.  Prevention  is  admitted  to  be  an  excuse  for  non-per- 
formance under  all  circumstances,  and  there  is  but  little  difference 
between  causing  and  authorizing  a  default.  That  which  a  man  author- 
izes, is  for  most  purposes  as  much  his  own  act  as  that  which  he  does, 
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because  his  will  is  the  efficient  cause  in  either  case,  and  he  may  justly 
be  held  responsible  for  the  result  in  both.  It  was  held  accordingly  in 
McCombs  V.  McKennan,  2  W.  &  S.  216',  that  the  defendant  could  not 
accept  a  modified  performance,  and  then  set  up  the  failure  of  the  plain- 
tiff to  comply  with  the  contract  in  its  original  form  as  a  bar. 


JUDGMENTS   OF   OTHER    STATES. 

MILLS  V.  DURYEB. 
In  the  Supreme  Court  of  the  United  States. 

PEBRUAET  TEEM,  1813. 

[reported,  7  CRANCH,  481-487.] 

Nil  debet  is  not  a  good  flea  to  an  action  founded  on  a  judgment  of 

another  State. 

Absent. — Todd,  J. 

Error  to  the  Circuit  Court  for  the  District  of  Columbia  in  an 
action  of  debt  upon  a  judgment  of  the  Supreme  Court  of  the 
State  of  'Sew  York,  to  which  the  defendant  below  pleaded  nil 
debet,  which  plea,  upon  general  demurrer,  was  adjudged  bad. 

By  the  Constitution  of  the  United  States,  Art.  4,  Sect.  1,  it  is 
declared,  that  "  full  faith  and  credit  shall  be  given  in  each  State 
to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
State.  And  the  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof' 

The  act  of  May  26th,  1790,  vol.  1,  p.  115,  after  providing  the 
mode  by  which  they  shall  be  authenticated,  declares  that  "  the 
said  records  and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them,  in  every  court 
within  the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  whence  the  said  records  are  or  shall  be 
taken." 

And  by  the  supplementary  act  of  March  27th,  1804,  vol.  7,  p. 
153,  §  2,  it  is  declared  that  the  provisions  of  the  original  act  of 
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26th  May,  1790,  shall  apply  as  well  to  the  records  and  courts  ot 
the  respective  territories  of  the  United  States,  and  countries  sub- 
ject to  the  jurisdiction  of  the  United  States,  as  to  the  records  and 
courts  of  the  several  States. 

F.  S.  Key,  for  plaintiff  in  error. 

The  true  construction  of  that  part  of  the  Constitution  and  laws 
of  the  United  States  will  confine  their  operation  to  evidence  only, 
and  will  not  justify  such  an  alteration  in  the  rules  of  pleading. 
The  '•  effect"  to  be  given  to  such  copies  is  their  "  effect"  as  evi- 
dence ;  for  it  is  not  pretended  that  an  execution  could  issue  here 
upon  such  a  record. 

If  nitl  tiel  record  is  the  proper  plea,  or  could  be  pleaded  in  such 
a  case,  there  are  no  means  of  procuring  and  inspecting  the  original 
record  (which  is  essential  under  such  an  issue) ;  and  the  Constitu- 
tion and  law  not  having  provided  for  this,  it  must  be  presumed 
did  not  intend  it. 

The  record  in  this  case  is  not  the  original ;  it  is  certified  and 
authenticated  as  a  co2:>t/ ;  and,  therefore,  unless  entitled  to  more 
faith  and  credit  here  than  in  'New  York,  it  could  not  be  offered 
to  the  court  upon  the  plea  of  mil  tiel  record,  for  under  that  issue 
this  record,  even  in  ISTew  York,  would  not  be  admitted.  The 
original  must  be  produced  and  inspected. 

But  if  this  record  would  be  entitled  to  such  consideration  in 
another  State,  by  force  of  the  Constitution  and  law,  it  is  not  entitled 
to  it  in  this  district,  which  is  not  a  State.  1  Dal.  261,  Phelps  v. 
Holker ;  Id.  188,  James  v.  Allen ;  1  JST.  Y.  T.  R.  460,  Hitchcock 
V.  Aicken ;  1  Mass.  T.  E,.  401,  Bartlett  v.  Kuight. 

Jones,  contra. 

It  is  admitted  that  a  record  authenticated  pursuant  to  the  act 
of  Congress  is  to  have  the  ejfect  of  evidence  only  ;  but  it  is  evidence 
of  the  highest  nature,  viz.,  record  evidence. 

In  every  case  of  debt  or  contract,  the  form  and  effect  of  the 
plea  are  determined  \)j  the  dignity  of  that  debt  or  contract ;  in 
other  words,  by  the  dignity  of  the  evidence,  whether  it  be  of  record 
by  specialty  or  simple  contract. 

The  act  of  Congress  makes  the  authenticated  exemplification  of 
the  record  equivalent  to  the  original  record  in  its  proper  State,  and 
communicates  to  it  the  same  effect  as  evidence,  thereby  makino-  it 
capable  of  sustaining  the  same  averments  in  pleading,  and  of 
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abiding  the  same  tests  as  the  original  record.  It  therefore  can- 
not be  denied  or  controverted  by  any  plea,  such  as  nil  debet, 
which  goes  to  put  in  issue  before  the  jury  the  matters  averred  by 
the  record,  and  the  existence  of  the  record  itself;  but  the  defend- 
ant must  either  distinctly  deny  the  record,  or  avoid  it  by  pleading 
per  fraudum,  satisfaction,  &c. ;  2  Dall.  302,  Armstrong  v.  Carson- 

In  allowing  this  conclusive  effect  to  the  evidence  of  the  au- 
thenticated record,  it  is  immaterial  that  it  has  not  the  further 
effect  of  enabling  the  ministerial  officers  of  the  law  to  issue  an 
execution  thereon,  for  that  objection  would  be  equally  valid 
against  the  record  when  used  in  its  proper  State,  but  out  of  the 
jurisdiction  of  its  proper  court ;  and  also  against  the  sentences  of 
foreign  courts  of  admiralty  under  the  law  of  nations. 

The  act  of  Congress  communicates  to  the  authenticated  record 
the  effect  of  record  evidence  in  all  courts  within  the  United  States, 
and  does  not  limit  it  to  the  court  in  any  State,  as  supposed  by  the 
plaintiff  in  error. 

March  11. — Story,  J.,  delivered  the  opinion  of  the  court  as 
follows : — 

The  question  in  this  case  is,  whether  nil  debet  is  a  good  plea  to 
au  action  of  debt  brought  in  the  courts  of  this  district,  on  a  judg- 
ment rendered  in  a  court  of  record  of  the  State  of  New  York,  one 
of  the  United  States. 

The  decision  of  this  question  depends  altogether  upon  the  con- 
struction of  the  Constitution  and  laws  of  the  United  States. 

By  the  Constitution  it  is  declared,  that  "  full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  State ;  and  the  Congress  may,  by 
general  laws,  prescribe  the  manner  in  which  such  acts,  records 
and  proceedings  shall  be  proved,  and  the  effect  thereof" 

By  the  act  of  26th  May,  1790,  ch.  11,  Congress  provided  for  the 
mode  of  authenticating  the  records  and  judicial  proceedings  of  the 
State  courts,  and  then  further  declared  that  "  the  records  and 
judicial  proceedings,  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them,  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the  State 
from  whence  the  said  records  are  or  shall  be  taken." 

It  is  argued  that  this  act  provides  only  for  the  admission  of  such 
records  as  evidence,  but  does  not  declare  the  effect  of  such  evidence 
when  admitted.     This  argument  cannot  be  supported.     The  act 
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declares  that  the  record  duly  authenticated  shall  have  such  faith 
and  ci-edit  as  it  has  in  the  State  court  from  whence  it  is  taken. 
If  in  such  court  it  has  the  faith  and  credit  of  evidence  of  the 
highest  nature,  viz.,  record  evidence,  it  must  have  the  same  faith 
and  credit  in  every  other  court.  Congress  have  therefore  declared 
the  effect  of  the  record  by  declaring  what  faith  and  credit  shall  be 
given  to  it. 

It  remains  only  then  to  inquire,  in  every  case,  what  is  the  effect 
of  a  judgment  in  the  State  where  it  is  rendered.  In  the  present 
case  the  defendant' had  full  notice  of  the  suit,  for  he  was  arrested 
and  gave  bail,  and  it  is  beyond  all  doubt  that  the  judgment  of  the 
Supreme  Court  of  Xew  York  was  conclusive  upon  the  parties  in 
that  State.     It  must,  therefore,  be  conclusive  here  also. 

But  it  is  said  that,  admitting  that  the  judgment  is  conclusive, 
still  nil  debet  was  a  good  plea ;  nid  tiel  record  could  not  be 
pleaded,  because  the  record  was  of  another  State  and  could  not  be 
inspected  or  transmitted  by  certiorari.  Whatever  may  be  the 
validity  of  the  plea  of  nil  debet  after  verdict,  it  cannot  be  sus- 
tained in  this  case.  The  pleadings  in  an  action  are  governed  by 
the  dignity  of  the  instrument  on  which  it  is  founded.  If  it  be  a 
record,  conclusive  between  the  parties,  it  cannot  be  denied  but  by 
the  plea  of  nid  tiel  record ;  and  when  Congress  gave  the  effect  of 
a  record  to  the  judgment  it  gave  all  the  collateral  consequences. 
There  is  no  difficulty  in  the  proof.  It  may  be  proved  in  the  manner 
prescribed  by  the  act,  and  such  proof  is  of  as  high  a  nature  as 
an  inspection  by  the  court  of  its  own  record,  or  an  exemplifica- 
tion would  be  in  anj'  other  court  of  the  same  State.  Had  this 
judgment  been  sued  in  any  other  court  of  New  York,  there  is  no 
doubt  that  nil  debet  would  have  been  an  inadmissible  plea.  Yet 
the  same  objection  might  be  urged  that  the  record  could  not 
be  inspected.  The  law,  however,  is  undoubted  that  an  exempli- 
fication would,  in  such  case,  be  decisive.  The  original  need  not 
be  produced. 

Another  objection  is,  that  the  act  cannot  have  the  effect  con- 
tended for,  because  it  does  not  enable  the  courts  of  another  State  to 
issue  executions  directly  on  the  original  judgment.  This  objection, 
if  it  were  valid,  would  equally  apply  to  every  other  court  of  the 
same  State  where  the  judgment  was  rendered.  But  it  has  no 
foundation.  The  right  of  a  court  to  issue  execution  depends  upon 
its  own  powers  and  organization.   Its  judgments  may  be  complete 
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and  perfect,  and  have  full  effect,  independent  of  the  right  to  issue 
execution. 

The  last  objection  is,  that  the  act  does  not  apply  to  courts  of 
this  district.  The  words  of  the  act  afford  a  decisive  answer,  for 
they  extend  "  to  every  court  within  the  United  States." 

"Were  the  construction  contended  for  by  the  plaintiff  in  error  to 
prevail,  that  judgments  of  the  State  courts  ought  to  be  con- 
sidered -prima  facie  evidence  only,  this  clause  in  the  Constitution 
would  be  utterly  unimportant  and  illusory.  The  c6mmon  law 
would  give  such  judgments  precisely  the  same  effect.  It  is  mani- 
fest, however,  that  the  Constitution  contemplated  a  power  in 
Congress  to  give  a  conclusive  effect  to  such  judgments.  And  we 
can  perceive  no  rational  interpretation  of  the  act  of  Congress, 
unless  it  declares  a  judgment  conclitsive  when  a  court  of  the 
particular  State  where  it  is  rendered  would  pronounce  the  same 
decision. 

On  the  whole,  the  opinion  of  the  majority  of  the  court  is,  that 
the  judgment  be  affirmed  with  costs. 

Johnson,  J. 

In  this  case  I  am  unfortunate  enough  to  dissent  from  my 
brethren. 

I  cannot  bring  my  mind  fo  depart  from  the  canons  of  the 
common  law,  especially  the  law  of  pleading,  without  the  most 
urgent  necessity.     In  this  case  I  see  none. 

A  judgment  of  an  independent,  unconnected  jurisdiction  is 
what  the  law  calls  a  foreign  judgment ;  and  it  is  everywhere 
acknowledged  that  nil  debet  is  the  proper  plea  to  such  a  judg- 
ment. Nul  tiel  record  is  the  proper  plea  only  when  the  judgnient 
derives  its  origin  from  the  same  source  of  power  with  the  court 
before  which  the  action  on  the  former  judgment  is  instituted. 
The  former  concludes  to  the  country,  the  latter  to  the  court,  and 
is  triable  only  by  inspection. 

If  a  different  decision  were  necessary  to  give  effect  to  the  1st 
section,  4th  article  of  the  Constitution,  and  the  act  of  26th  May, 
1790, 1  should  not  hesitate  to  yield  to  that  necessity.  But  no 
such  necessity  exists ;  for,  by  receiving  the  record  of  the  State 
court  properly  authenticated  as  conclusive  evidence  of  the  debt, 
full  effect  is  given  to  the  Constitution  and  the  law.  And  such 
appears,  from  the  terms  made  use  of  by  the  Legislature,  to  have 
been  their  idea  of  the  course  to  be  pursued  in  the  prosecution  of 
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the  suit  upon  such  a  judgmeut.  For  faith  and  credit  are  terms 
strictly  applicable  to  evidence. 

I  am  induced  to  vary  in  deciding  on  this  question  from  an 
apprehension  that  receiving  the  plea  of  nul  tid  record  may,  at 
some  futui'o  time,  involve  this  court  in  inextricable  difficulty.  In 
the  case  of  Holker  and  Parker,  which  we  had  before  us  this  term, 
we  see  an  instance  in  which  a  judgment  for  SI 50,000  was  given 
in  Pennsylvania  upon  an  attachment  levied  oia  a  cask  of  wine, 
and  debt  in  judgment  brought  on  that  judgment  in  the  State 
of  Massachusetts.  Now  if  in  this  action  nul  tiel  record  must 
necessariljr  be  pleaded,  it  would  be  difficult  to  find  a  method  by 
which  the  enforcing  of  such  a  judgment  could  be  avoided. 
Instead  of  promoting,  then,  the  object  of  the  Constitution  by 
removing  all  cause  for  State  jealousies,  nothing  could  tend  more 
to  enforce  them  than  enforcing  such  a  judgment.  There  are 
certain  eternal  principles  of  justice  which  never  ought  to  be  dis- 
pensed with,  and  which  courts  of  justice  never  can  dispense  with 
but  when  compelled  by  positive  statute.  One  of  those  is,  that 
jurisdiction  cannot  be  justlj'  exercised  by  a  State  over  property 
not  within  the  reach  of  its  process,  or  over  jjersons  not  owing 
them  allegiance,  or  not  subject  to  their  jurisdiction  by  being  found 
within  their  limits.  But,  if  the  States  are  at  liberty  to  pass  the 
most  absurd  laws  on  this  subject,  and  we  admit  a  course  of  plead- 
ing which  puts  it  out  of  our  power  to  prevent  the  execution  of 
judgments  obtained  under  those  laws,  certainly  an  effect  will  be 
given  to  that  article  of  the  Constitution  in  direct  hostility  with 
the  object  of  it. 

I  will  not  now  undertake  to  decide,  nor  does  this  case  require  it, 
how  far  the  courts  of  the  United  States  would  be  bound  to  carry 
into  effect  such  judgments;  but  I  am  unwilling  to  be  precluded 
by  a  technical  nicety  from  exercising  our  judgment  at  all  upon 
such  cases. 
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WILLIAM  McELMOYLE^  for  the  use  of  ISAAC  S.  BAILEY, 
V.  JOHX  J.  COHElSr,  ADMiNiSTKATOE  OF  LEVY  FLOEEISrCE. 

In  the  Supreme  Court  of  the  United  States. 

JANUARY  TEEM,  1839. 

[reported,  13   PETERS,  312-330.] 

A  judgment  of  one  State  has  no  force  in  another,  save  that  which  it 
derives  from  the  laws  of  the  latter,  or  from  the  Constitution  of  the 
United  States,  which  only  provides  that  it  shall  have  full  jaith  and 
credit,  and  not  for  the  manner  in  which  it  shall  be  carried  into  effect, 
nor  for  the  nature  or  extent  of  the  remedies  for  its  execution. 
Hence,  the  judgment  of  another  State,  does  not  rank  higher  than  a 
simple  contract  debt,  in  the  administration  of  the  estate  of  an  intestate, 
unless  placed  in  a  higher  rank  by  the  laws  of  the  State  in  luhich  the 
question  arises  ;  and  a  statute  of  limitations  of  one  State,  may  be 
jdeaded  to  an  action  of  debt  brought  on  thejudgmeyit  of  another. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 

This  cause  has  been  brought  to  this  court,  upon  a  certificate  of 
division  of  opinion  between  the  judges  of  the  Sixth  Circuit  Court, 
upon  the  following  points. 

1.  Whether  the  statute  of  limitations  of  Gf-eorgia  can  be 
pleaded  to  an  action  in  that  State,  founded  upon  a  judgment 
rendered  in  the  State  of  South  Carolina  ? 

2.  Whether,  in  the  administration  of  assets  in  G-eorgia,  a  judg- 
ment rendered  in  South  Carolina,  upon  a  promissoiy  note  against 
the  intestate,  when  in  life,  should  be  paid  in  preference  to  simple 
contract  debts  ? 

Upon  neither  of  these  points  does  the  court  entertain  a  doubt. 

Upon  the  first  of  them,  we  observe,  though  a  judgment  ob- 
tained in  the  court  of  a  State  is  not  to  be  regarded  in  the  courts 
of  her  sister  States  as  a  foreign  judgment,  or  as  merely  prima  facie 
evidence  of  a  debt  to  sustain  an  action  upon  the  judgment,  it  is 
to  be  considered  only  distinguishable  from  a  foreign  judgment  in 
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this,  that  by  the  first  section  of  the  fourth  article  of  the  Consti- 
tution, and  by  the  act  of  May  26th,  1790,  section  1,  the  judgment 
is  a  record,  conclusive  upon  the  merits,  to  which  full  faith  and 
credit  shall  be  given,  when  authenticated  as  the  act  of  Cougi'ess 
has  prescribed.  It  must  be  obvious,  when  the  Constitution  declared 
that  full  faith  and  credit  shall  be  given  in  each  State  to  the  pub- 
lic acts,  records,  and  judicial  proceedings  of  every  other  State,  and 
provides  that  Congress  may,  by  general  laws,  prescribe  the  man- 
ner in  which  such  acts,  records,  and  proceedings  shall  be  proved, 
and  the  efi'ect  thereof,  that  the  latter  clause,  as  it  relates  to  judg- 
ments, was  intended  to  provide  the  means  of  giving  to  them  the 
conclusiveness  of  judgments  upon  the  merits,  when  it  is  sought  to 
carry  them  into  judgments  by  suits  in  the  tribunals  of  another 
State.  The  authenticity  of  a  judgment  and  its  effect,  depend 
upon  the  law  made  in  pursuance  of  the  Constitution ;  the  faith 
and  credit  due  to  it  as  the  judicial  proceeding  of  a  State,  are  given 
by  the  Constitution,  independently  of  all  legislation.  Hj  the  law 
of  the  26th  of  May,  1790,  the  judgment  is  made  a  debt  of  record, 
not  examinable  upon  its  merits  ;  but  it  does  not  carry  with  it,  into 
another  State,  the  efficacy  of  a  judgment  upon  property  or  per- 
sons, to  be  enforced  hy  execution.  To  give  it  the  force  of  a  judg- 
ment in  another  State,  it  must  be  made  a  judgment  there;  and 
can  only  be  executed  in  the  latter  as  its  laws  may  permit.  It  must 
be  conceded,  that  the  judgment  of  a  State  court  cannot  be  enforced 
out  of  the  State  by  an  execution  issued  within  it.  This  concession 
admits  the  conclusion,  that  under  the  first  section  of  the  fourth 
article  of  the  Constitution,  judgments  out  of  the  State  in  which 
they  are  rendered,  are  only  evidence  in  a  sister  State  that  the  sub- 
ject matter  of  the  suit  has  become  a  debt  of  record,  which  cannot 
be  avoided  but  by  the  plea  of  nid  tiel  record.  But  we  need  not 
doubt  what  the  framers  of  the  Constitution  intended  to  accom- 
plish by  that  section,  if  we  reflect  how  unsettled  the  doctrine  was 
upon  the  effect  of  foreign  judgments,  or  the  effect,  rei  Judieativ, 
throughout  Europe,  in  England,  and  in  these  States,  when  our 
first  confederation  was  formed.  On  the  Continent  it  was  then, 
and  continues  to  be,  a  vexed  question,  determined  by  each  nation, 
according  to  its  estimate  of  the  weight  of  authority  to  which  dif- 
ferent civilians  and  writers  upon  the  laws  of  nations  are  entitled, 
In  England,  it  was  an  open  question,  having  on  both  sides  her 
eminent  equity,  common  law,  and  ecclesiastical  jurist.  It  may 
still  be  considered,  in  England,  a  controverted  question,  so  far  as 
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jurists  and  elementary  writers  on  the  common  law  are  concerned ; 
tliongli  the  adjudications  of  the  English  courts  have  now  estab- 
lished the  rule  to  be,  that  foreign  judgments  are  prima  fade  evi- 
dence of  the  right  and  matter  they  purport  to  decide. 

In  these  States,  when  Colonies,  the  same  uncertainty  existed. 
When  our  revolution  began,  and  independence  was  declared,  and 
the  confederation  was  being  formed,  it  was  seen  by  the  wise  men 
of  that  day,  that  the  powers  necessary  to  be  given  to  the  confed- 
eracy, and  the  rights  to  be  given  to  the  citizens  of  each  State,  in 
all  the  States,  would  produce  such  intimate  relations  between  the 
States  and  persons,  that  the  former  would  no  longer  be  foreign  to 
each  other  in  the  sense  that  they  had  been,  as  dependent  provin- 
ces ;  and  that,  for  the  prosecution  of  rights  in  courts,  it  was 
proper  to  put  an  end  to  the  uncertainty  upon  the  subject  of  the 
effect  of  judgment  obtained  in  the  different  States.  Accordingly, in 
the  Articles  of  Confederation,  there  was  this  clause  :  "  Full  faith 
and  credit  shall  be  given  in  each  of  these  States  to  the  records, 
acts,  and  judicial  proceedings  of  the  courts  and  magisti'ates  of 
every  other  State."  JSTow,  though  this  does  not  declare  what  was 
to  be  the  effect  of  a  judgment  obtained  in  one  State  in  another 
State,  what  was  meant  by  the  clause  may  be  considered  as  conclu- 
sively determined,  almost  by  contemporaneous  exposition.  For, 
when  the  present  Constitution  was  formed,  we  find  the  same 
clause  introduced  into  it  with  but  a  slight  variation,  making  it 
more  comprehensive ;  and  adding,  "  Congress  may,  by  general 
laws,  prescribe  the  manner  in  which  such  acts,  records,  and  pro- 
ceedings shall  be  proved,  and  the  effect  thereof:"  thus  providing 
in  the  Constitution  for  the  deficency  which  experience  had  shown 
to  be  in  the  provision  of  the  Confederation ;  as  the  Congress  un- 
der it  could  not  legislate  upon  what  should  be  the  effect  of  a  judg- 
ment obtained  in  one  State  in  the  other  States.  Whatever  difference 
of  opiuion  there  may  have  been  as  to  the  interpretation  of  this 
article  of  the  Constitution  in  another  respect,  there  has  been  none 
as  to  the  power  of  Congress  under  it,  to  declare  what  shall  be  the 
effect  of  a  judgment  of  a  State  court  in  another  State  of  the  Union. 
Here,  again,  we  have  cotemporaneous  legislative  interpretation 
of  the  first  section  of  the  fourth  article  of  the  Constitution ;  for 
by  the  act  of  1790,  May  26th,  it  was  declared,  "  That  the  said 
records  and  judicial  proceedings,  authenticated  as  aforesaid,  shall 
have  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States,  as  they  have  by  law  or  usage  in  the  courts  of 
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the  State  from  whence  the  said  records  are  or  shall  be  taken." 
What  faith  and  credit,  then,  is  given  in  the  States  to  the  judg- 
ments of  their  courts  ?  They  are  record  evidence  of  a  debt,  or 
judgments  of  record,  to  be  contested  only  in  such  way  as  judg- 
ments of  record  may  be  ;  and,  consequently,  are  conclusive  upon 
the  defendant  in  every  State,  except  for  sack  causes  as  would  be 
sufficient  to  set  aside  the  judgment  in  the  courts  of  the  State  in 
which  it  was  rendered.  In  other  words,  as  has  been  said  by  a 
commentator  upon  the  Constitution  :  "  If  a  judgment  is  conclu- 
sive iu  the  State  where  it  is  pronounced,  it  is  equally  conclusive, 
everywhere,  in  the  States  of  the  Union.  If  re-examinable  there, 
it  is  open  to  the  same'  inquiries  in  every  other  State."  Storj-'s 
Com.  183.  It  is,  therefore,  put  upon  the  footing  of  a  domestic 
judgment ;  by  which  is  meant,  not  having  the  operation  and  force 
of  a  domestic  judgment  beyond  the  jurisdiction  declaring  it  to  be 
a  judgment,  but  a  domestic  judgment  as  to  the  merits  of  the  claim, 
or  subject  matter  of  the  suit.  AVlien,  therefore,  this  court  said, 
in  Mills  V.  Duryee,  7  Cranch,  481,  "If  it  be  a  record,  conclusive 
between  the  parties,  it  cannot  be  denied  ;  but  by  the  plea  of  nul 
tiel  record,"  this  language  does  not  admit  of  the  interpretation 
that  a  plea  not  denying  the  judgment,  but  which  rests  it  upon  the 
ground  of  a  release,  paj^ment,  or  a  presumption  of  payment,  from 
the  lapse  of  time,  whether  such  presumption  be  raised  by  the 
common  law  jirescription,  or  by  a  statute  of  limitation,  may  not 
be  pleaded,  any  more,  than  where  this  court,  in  Hampton  v.  Mc- 
Counel,  3  Wheaton,  234,  says:  "The  judgment  of  a  State  court 
should  have  the  same  credit,  validity,  and  eiiect,  in  every  other 
court  of  the  United  States,  which  it  had  in  the  State  court  where 
it  was  pronounced  ;  and  that  whatever  ]Dleas  would  be  good  to  a 
suit  thereon  in  such  State,  and  none  others,  could  be  pleaded  in 
any  court  in  the  United  States,"  is  intended  to  exclude  such  de- 
fences as  have  just  been  stated,  or  such  as  inquire  iuto  the  juris- 
diction of  the  court  in  which  the  judgment  was  given,  to  })ronounce 
it,  or  the  right  of  the  State  itself  to  exercise  authority  over  the 
persons  or  the  subject  matter.  It  has  been  well  said,  "  The  Con- 
stitution did  not  mean  to  confer  a  new  power  of  jurisdiction,  but 
simply  to  regulate  the  effect  of  the  acknowledged  jurisdiction 
over  persons  and  things  within  the  State."     Story's  Com.  183. 

Such  being  the  faith,  credit  and  effect,  to  be  given  to  a  judg- 
ment of  one  State  in  another,  by  the  Constitution  and  the  act  of 
Congress,  the  point  under  consideration  will   be  determined  by 
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settling  what  is  the  nature  of  a  plea  of  the  statute  of  limitations. 
Is  it  a  plea  that  settles  the  right  of  a  party  on  a  contract  or  judg- 
ment, or  one  that  bars  the  remedy?  Whatever  diversity  of 
opinion  there  may  be  among  jurists  upon  this  point,  we  think  it 
well  settled  to  be  a  plea  to  the  remedy  ;  and  consequently  that  the 
lex  fori  must  prevail.  Higgins  v.  Scott,  2  Barn.  &  Adolph.  413  ; 
4  Cowen,  R.  528,  note  10;  Id.  5-iO;  Van-  Ramsdyk  v.  Kane,  1 
Gallis.  R.  371;  Le  Roy  v.  Crowninshield,  2  Mason,  R.  351; 
British  Linen  Com.  v.  Drummond,  10  Barn.  &  Cresw,  908 ;  De 
La  Vega  v.  Veanna,  1  Barn.  &  Adolph.  284 ;  De  Couche  v.  Sava- 
lier,  8  Johns.  Ch.  R.  190 ;  Lincoln  v.  Battalle,  6  Wend.  R.  475  ; 
Gulick  V.  Lodes,  Green's  i^ew  Jei'sey  Rep.  68 ;  3  Burge's  Com. 
on  Col.  and  For.  Laws,  883.  The  statute  of  Georgia  is,  "  that 
actions  of  debt  on  judgments  obtained  in  courts,  other  than  the 
courts  of  this  State,  must  be  brought  within  five  years  after  the 
judgment  obtained.'"'  It  would  be  strange,  if  in  the  now  well- 
iinderstood  rights  of  uatious  to  organize  their  judicial  tribunals 
according  to  their  notions  of  policy,  it  should  be  conceded  to 
them  in  every  other  respect  than  that  of  prescribing  the  time 
within  which  suits  shall  be  litigated  in  their  courts.  Pre- 
scription is  a  thing  of  policy,  growing  out  of  the  experience  of  its 
iiecessity  ;  and  the  time  after  which  suits  or  actions  shall  be 
barred,  has  been,  from  a  remote  antiquity,  fixed  by  every  nation, 
in  virtue  of  that  sovereignty  by  which  it  exercises  its  legislation 
for  all  persons  and  property  within  its  jurisdietiom  This  being 
the  foundation  of  the  right  to  pass  statutes  of  prescription  or 
limitation,  may  not  our  States,  under  our  system,  exercise  this 
right  in  virtue  of  their  sovereignty  ?  or  is  it  to  be  conceded  to 
them  in  every  other  pai'ticular  than  that  of  barring  the  remedy 
upon  judgments  of  other  States  by  the  lapse  of  time?  The 
States  use  this  right  upon  judgments  rendered  in  their  own  courts  ; 
and  the  common  law  raises  the  presumption  of  the  payment  of  a 
judgment  after  the  lapse  of  twenty  years.  May  they  not  then 
limit  the  time  for  remedies  upon  the  judgments  of  other  States, 
and  alter  the  common  law  by  statute,  fixing  a  less  or  larger  time 
for  such  presumption,  and  altogether  barring  suits  upon  such  judg- 
ments, if  they  shall  not  be  brought  within  the  time  stated  in  the 
statute?  It  certainly  will  not  be  contended  that  judgment  credi- 
tors of  other  States  shall  be  put  upon  a  better  footing,  in  regard 
to  a  State's  right  to  legislate  in  this  particular,  than  the  judgment 
creditors  of  the  State  in  which  the  judgment  was  obtained.     And 
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if  this  riglit  so  exists,  may  it  not  be  exercised  by  a  State's  re- 
straining the  remedy  npon  the  judgraeut  of  another  State,  leaving 
those  of  its  own  courts  unaffected  by  a  statute  of  limitations,  but 
subject  to  the  common  law  presumption  of  payment  after  the  lapse 
of  twenty  years.  In  other  words,  may  not  the  law  of  a  State  fix 
different  times  for  barring  the  remedy  in  a  suit  npon  a  judgment 
of  another  State,  and  for  those  of  its  own  tribunals  ?  We  use 
this  mode  of  argument  to  show  the  unreasonableness  of  a  contrary 
doctrine.  But  the  point  might  have  been  shortly  dismissed  with 
this  sage  declaration,  that  there  is  no  direct  constitutional  inhibi- 
tion upon  the  States,  nor  any  clause  in  the  Constitution  from 
which  it  can  be  even  plausibly  inferred,  that  the  States  may  not 
legislate  upon  the  remedy  in  suits  upon  the  judgments  of  other 
States,  exclusive  of  all  interference  with  their  merits.  It  being 
settled  that  the  statute  of  limitations  may  bar  recoveries  upon 
foreign  judgments  ;  that  the  efiect  intended  to  be  given  under  our 
Constitution  to  judgments,  is,  that  they  are  conclusive  only  as 
regards  the  merits ;  the  common  law  principle  then  applies  to 
suits  upon  them,  that  they  must  be  brought  within  the  period 
pirescribed  by  the  local  law,  the  le.c  fori,  or  the  suit  will  be 
barred. 

Counsel  have  I'elied,  to  establish  a  contrary-  doctrine,  upon  Mar- 
low  V.  Xaylor,  Hill's  South  Carolina  Eep.  4:30.  But  that  case 
was  obviously  decided  upon  a  misconception  of  the  learned  judges 
of  the  decision  of  this  court  in  the  case  of  Mills  v.  Duryee,  7 
Cranch,  481. 

It  is,  therefore,  our  opinion,  that  the  statute  of  limitations  of 
Georgia  can  be  pleaded  to  an  action  in  that  State,  founded  upon  a 
judgment  rendered  in  the  State  of  South  Carolina. 

The  second  question  upon  which  the  judges  were  divided  in 
this  case  is,  whether  a  judgment  rendered  in  South  Carolina,  upon 
a  promissory  note,  against  the  intestate  when  in  life,  should  be 
paid  in  preference  to  simple  contract  debts.  The  law  of  Georgia 
provides  that  all  tlebts  of  an  equal  degree  shall  be  discharged  in 
equal  proportions  as  far  as  the  assets  of  an  intestate  will  extend : 
and  that  no  preference  shall  be  given  amongst  creditors  in  equal 
degree.  Pi-ince's  Laws  of  Georgia,  152,  see.  S.  And  the  order 
prescribed  for  the  payment  of  debts  of  any  testator,  or  intestate, 
by  executors  and  administrators,  is,  "  debts  due  by  the  deceased 
as  executor,  administrator,  or  guardian ;  funeral  and  other  ex- 
penses of  the  last  sickness  ;  charges  of  probate  and  will,  or  of  the 
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letters  of  administration ;  next,  debts  due  to  the  public ;  next, 
judgments,  mortgages,  and  executions,  the  eldest  first ;  next,  rent ; 
then,  bonds  or  other  obligations ;  and,  lastly,  debts  due  on  open 
account ;  but  no  preference  whatever  shall  be  given  to  creditors  in 
equal  degree,  where  there  is  deficiency  in  assets,  except  in  cases 
of  judgments,  mortgages  that  shall  be  recorded,  from  the  time  of 
recording,  and  executions  lodged  in  the  sherift''s  office,  the  eldest  of 
which  shall  be  first  paid  ;  or  in  those  cases  where  a  creditor  may 
have  a  lien  on  any  part  of  the  estate."  We  first  remark  upon 
this  question,  that  it  was  decided  some  years  since  (as  is  reported 
to  us  by  the  present  district  judge),  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Q-eorgia,  the  question  being, 
"whether  judgments  obtained  in  other  States  take  precedence  of 
simple  contract  debts,"  that  in  the  administration  of  insolvent 
estates  in  Georgia  such  judgments  take  no  precedence.  Case  of 
Ten  Eyck  v.  Ten  Eyck.  We  believe,  from  inquiry,  for  we  have 
no  published  decision  in  point,  from  the  courts  of  Georgia,  that 
the  judges  of  her  sujDerior  courts  hold  the  same  opinion.  In  Cam- 
eron V.  Adm'rs  of  Wurtz,  4  McCord's  Rep.  278,  it' is  decided,  that 
in  marshalling  the  assets  of  an  insolvent  estate,  a  judgment  re- 
covered in  another  State  only  ranks  as  a  simple  contract.  The 
decision  is  correctly  placed  upon  the  footing  that  the  first  section 
of  the  fourth  article  of  the  Constitution  has  eflEect'Cd  no  change  in 
the  nature  of  a  judginent.  "It  only  provides,  that  as  matter  of 
evidence  it  shall  be  entitled  to  full  faith  and  credit.  But  if  the 
decisions  in  the  cases  of  Ten  Eyck  v.  Ten  Eyck,  and  Cameron  v. 
AVurtz,  had  not  been  as  they  are,  and  the  point  was  now  before 
us  as  an  original  question,  we  would  come  to  the  same  conclusion. 
The  Legislature  of  Georgia  does  not  cei'tainly,  in  terms,  put  judg- 
ments of  other  States,  in  the  payment  of  decedent's  debts,  upon 
the  footing  of  judgments  of  her  own  courts.  The  term  judgments 
is  used,  and  no  preference  can  be  given  to  creditors  in  equal  de- 
gree. If,  however,  equality  in  the  degi-ee  of  judgment  creditor- 
ship,  is  qualified  by  seniority  ;  and  if,  of  executions  lodged  in  the 
sheriff's  ofiice,  the  eldest  is  to  be  the  first  satisfied ;  tlie  law  of 
Georgia  gives  the  order  in  which  judgments  shall  be  paid.  That 
order  depends  upon  date,  execution,  and  the  execution  having 
been  lodged  in  the  sheriff's  office.  In  case  of  conflicts,  then, 
between  judgments  or  executions,  it  is  to  be  decided  by  record 
evidence  to  be  obtained  from  the  courts  in  the  State ;  and  so  far  as 
a  right  of  seniority  can  be  given  by  the  execution  being  lodged  in 
VOL.  II. — 39 
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the  shci'itf's  office,  the  judgment  of  another  State  can  never  have 
this  j.irivilege.  It  can  have  no  right  to  an  execution  in  Georgia  ; 
and  any  execution  issued  upon  it,  is  in  the  State  in  wliich  it  was 
rendered.  No  one  will  contend  that  it  could  be  placed  with  the 
sheritl",  to  he  enforced,  or  to  be  put  in  competition  with  those 
issued  upon  domestic  judgments.  Here,  then,  is  a  case  in  which 
the  judgment  of  another  State  would  be  excluded  by  the  terms  of 
the  law,  which,  we  think,  indicates  the  intention  of  the  Legislature 
not  to  place  such  a  judgment  upon  the  footing  of  domestic  judg- 
ments in  the  administration  of  assets.  But  a  more  conclusive 
reason  against  any  such  extension  occurs  to  us.  ]!y  the  laM'  of 
Georgia  all  the  property  of  the  defendant  is  bound  from  the  sign- 
ing of  the  first  judgment;  all  judgments  obtained  at  the  same 
term  of  the  court  bearing  equal  date,  if  they  are  entered  and 
signed  in  the  clerk's  office  at  any  time  within  four  days  after  the 
adjournment  of  the  court.  Prince's  Dig.  211.  If,  then,  the  judg- 
ment of  another  State  is  to  be  brought  in  upon  the  looting  of  a 
domestic  judgment  in  the  administration  of  the  assets  of  testators 
and  intestates,  then  this  consequence  may  ensue  ;  that  a  judgment 
of  another  State,  having  no  lien  upon  pro}ierty,  may  take  prefer- 
ence, l.iy  the  death  of  a  defendant,  over  donicslic  judgments, 
having  the  first  lien  during  his  life;  because  the  law  says  the  eld- 
est judgment  must  be  first  satisfied.  Such  a  riglit,  and  exclusion 
of  right,  could  never  have  been  intended  by  the  L(g'islature  of 
Georgia  to  be  conferred  by  the  death  of  an  individual.  It  is  not 
necessary  to  pursue  this  inquiry  further.  We  therefore  think,  in 
the  payment  of  debts  of  a  testator  or  intestate,  in  Georgia,  that 
the  judgment  of  another  State,  whatever  may  lie  the  subject 
matter  of  the  suit,  cannot  be  put  upon  the  footing  of  judgments 
rendered  in  that  State,  and  that  it  can  only  rank  for  that  purpose 
as  a  simple  contract  debt. 

As  to  the  wish  intimated  by  counsel,  in  the  -conclusion  of  his 
reply,  that  this  court  would  express  its  opinion,  whether  the 
statute,  limiting  the  time  within  which  suits  are  to  be  brought 
upon  the  judgments  of  another  State,  is  in  force,  we  cannot  comply 
with  it ;  as  it  is  a  question  not  comprehended  in  the  division  of 
opinion  certified  to  this  court. 

This  cause  came  on  to  be  lieard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  tlie  United  States  for  the  district  of 
Georgia,  and  on  the  points  and  questions  on  ■\\hich  the  judges 
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of  th.«  said  Circuit  Court  were  opposed  in  opinion,  and  which  were 
certified  to  this  court  for  its  opinion,  agreeably  to  the  act  of 
Congress  in  such  cases  made  and  provided,  and  was  argued  by 
couuseL  On  consideration  whereof,  it  is  the  opinion  of  this  court, 
first,  that  the  statute  of  limitations  of  Georgia  can  be  pleaded  to 
an  action  in  that  State,  founded  upon  a  judgment  rendered  in 
the  State  of  South  Carolina :  and,  secondly,  that  in  the  adminis- 
tration of  assets  in  Georgia,  a  judgment  rendered  in  South  Caro- 
lina, upon  a  promissory  note  against  the  intestate  when  in  life, 
should  not  be  paid  in  preference  to  simple  contract  debts.  Where- 
upon it  is  ordered  and  adjudged  by  this  court,  that  it  be  so  certi- 
fied to  the  said  Circuit  Court. 


Article  4,  sect.  Uli  of  the  Constitution  of  tlie  United  States  declares, 
that  "full  faith  and  credit  shall  be  given  in  each  State,  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  State,  and  Con- 
gress may,  by  general  laws,  prescribe  the  manner  in  which  such  acts, 
records,  and  proceedings  shall  be  proved,  and  the  effect  thereof" 
This  legislation  was  not  new.  The  articles  of  Confederation  con- 
tained a  similar  clause,  and  statutes  of  a  like  kind  were  enacted  by  the 
Colonial  Legislatures  before  the  Revolution,  which  do  not  seem  to 
have  received  a  judicial  construction. 

In  pursuance  of  this  authority,  Congress,  on  the  24th  of  May,  1'790, 
passed  the  following  statute  :  "  The  acts  of  the  Legislatures  of  the 
several  States  shall  be  authenticated  by  having  the  seal  of  the  respec- 
tive States  affixed  thereto.  The  records  and  judicial  proceedings  of  the 
courts  of  each  State,  sliall  be  proved  or  admitted  in  any  other  court  of 
the  United  States,  on  the  attestation  of  the  clerk,  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
judge,  justice  or  presiding  magistrate,  as  the  case  ma}' be,  that  the  said 
attestation  is  in  due  form  ;  and  the  said  records  or  judicial  proceedings, 
so  authenticated  as  aforesaid,  shall  have  the  same  fftith  and  credit  given 
them  in  every  court  of  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  wlience  the  said  records  are  or  shall 
be  taken." 

In  order  to  understand  these  provisions,  it  is  necessarj'  to  recur  to 
the  law  as  it  stood  before  they  were  adopted.  A  foreign  judgment  has 
no  direct  or  immediate  obligation,  and  derives  its  force  from  the 
respect  due  by  the  tribunals  of  one  sovereignty,  to  the  adjudications  of 
the  courts    of  another.     Aside  froni  the   Constitution   of  the  United 
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States,  the  judgments  of  other  States  are  in  this  regard  foreign  judg- 
ments. Seeversv.  Clement,  28  Maryland,  426  ;  Folgerv.  The  Columbian 
Insurance  Company,  99  Massachusetts,  267.  It  has  long  been  a  de- 
bated question,  whether  a  judgment  rendered  by  a  foreign  tribunal 
should  be  regarded  as  conclusive,  or  may  be  re-examined  by  the  court 
in  which  it  is  made  a  dpfence  or  cause  of  action.  The  weight  of 
authority  has  been,  from  an  early  period,  that  a  person  who  brings  a 
suit  in  which  he  is  defeated,  cannot  pursue  the  defendant  to  another 
country,  and  revive  the  controversy  there.  Having  chosen  the  forum, 
he  is  bound  by  the  result,  and  the  judgment  may  be  pleaded  in  bar  to 
an  action  for  the  same  cause  in  another  jurisdiction.  Storjr  on  the 
Conflict  of  Laws,  sect.  598  ;  Savigny  on  Private  International  Law, 
185,  193,  note  c.  ;  Phillips  v.  Hunter,  2  H.  Bl.  402  ;  Taylor  v.  Phelps,  1 
Gill,  492  ;  Gritiwold  v.  Pitcairn  4  Connecticut,  85.  But  the  English, 
authorities  at  one  time  inclined  to  the  opinion,  which  was  also  adopted 
on  this  side  of  the  Atlantic,  that  when  a  suit  was  brought  on  a  foreign 
judgment,  the  court  might,  and  perhaps  ought  to  inquire,  whether  the 
decision  which  they  were  asked  to  enforce  was  consonant  with  justice. 
The  judgment  was  admitted  to  be  prima  facie  evidence  in  favor  of 
plaintiff,  but  did  not  preclude  defendant  from  proving  that  the  right 
lay  with  him.  Or,  as  the  rule  is  sometimes  stated,  a  foreign  judgment 
is  conclusive  as  a  defence,  but  onlj^  affords  a  presumption,  when  made 
the  foundation  of  a  suit.    Monroe  v.  Douglass,  4  Sandford,  Ch.  126,  181. 

The  soundness  of  this  distinction  is  questionable.  Practically,  a 
debtor  must  be  sued  where  he  can  be  found,  or  has  property  liable  to 
attachment,  and  if  the  creditor  is  precluded  by  the  failure  of  the  suit,  a 
decision  in  his  favor  should  be  binding  on  the  defendant.  Accordingly, 
a  foreign  judgment  rendered  on  due  notice  and  by  a  competent  tribu- 
nal, is  now  held  by  the  English  courts  to  be  equall3"  conclusive  whether 
it  is  in  favor  of  the  plaintiff  or  defendant;  2  Smith's  Leading  Cases, 
679,  841,  6  Am.  ed. ;  Doglioniy.  Crispiin,  1  Law  Reports,  H.  L.  301 ; 
Brissac  v.  Ealhbone,  6  Hurlstone  &  Norman,  301  ;  Castrique  v.  Imrie, 
8  C.  B.,  N.  S.  415;  and  in  Lazalere  v.  Westcott,  26  New  York,  146; 
this  view  was  adopted  by  the  court  of  last  resort  in  New  York. 

A  different  rule,  however,  i^revailed  during  the  last  century,  under 
which  a  partj'  who  had  brought  suit  and  recovered  in  one  State  or 
country',  might  be  put  to  the  risk  and  delay  of  trying  the  case  over 
again  if  he  sought  to  obtain  satisfaction  in  another.  It  was  to  remedy 
this  evil  that  tlie  Constitution  declared  that  the  judgments  of  each  State 
should  have  full  faith  and  credit  in  everj'  other ;  which,  as  interpreted 
by  the  act  of  ^lay  16th,  1790,  means  such  faith  and  credit  as  they 
■ought  to  have  in  the  courts  of  the  State  whence  the  record  of  the  judg- 
ment comes.  To  render  a  judgment  binding,  the  court  must  in  general 
have  jurisdiction  of  the  parties  and  of  the  subject  matter  of  the  cause, 
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although  there  are  cases  where  jurisdiction  over  the  parties  will  confer 
jurisdiction  over  the  subject  matter,  and  others  where  jurisdiction  over 
the  subject  matter  is  sufficient  without  jurisdiction  over  the  parties. 

Judicial  proceedings  may  be  either  in  rem  or  in  personam.  In  the 
one  case  the  object  is  to  establish  the  existence  of  an  obligation  bind- 
ing the  defendant  personally,  and  capable  of  being  enforced  against  his 
property  wherever  situated  ;  in  the  other,  to  bind  the  title  to  some 
specific  thing.  BosweWs  Lesnee  v.  Olis,  9  Howard,  348.  In  BosweU's 
Lesseev.  Otis,  McLean,  J.,  said,  "jurisdiction  is  acquired  in  one  of  two 
modes :  first,  as  against  the  person  of  the  defendant  by  the  service  of 
process,  or  secondly,  by  a  procedure  against  the  property  of  the  defend- 
ant within  the  jurisdiction  of  the  court.  In  the  latter  case  the  defendant 
is  not  personally  bound  by  the  judgment  beyond  tlie  property  in 
question,  and  it  is  immaterial  whether  the  proceeding  against  the 
propert_v  be  by  an  attachment,  or  a  bill  in  chancery,  it  must  be  sub- 
stantially a  proceeding  in  rem.  A  bill  for  the  specific  execution  of  a 
contract  to  convey  real  estate  is  not  strictly  a  proceeding  in  rem  in  or- 
dinary cases,  but  where  such  a  procedure  is  authorized  by  statute  on 
publication  without  personal  service,  it  is  of  that  character." 

For  the  legitimate  exercise  of  jurisdiction  there  must  in  general  be 
either  notice  or  appearance.  Gillelt  v.  Gamp,  23  Missouri,  315 ; 
Moulin  Y.  The  Insurance  Company,  4  Zabriskie,  222;  1  Smith's  Leading 
Cases,  1013,  6  Am.  ed.  In  the  latter  case  the  parties  submit  them- 
selves to  the  authority  of  the  court;  in  the  former,  the  court  acquires 
authority  over  the  parties.  Lloyd  v.  Hicks,  31  Georgia,  140.  Appear- 
ance may  be  either  personally  or  by  attorney.  Notice  is  such  reason- 
able information  that  a  suit  has  been  brought  as  will  enable  the  party 
to  come  forward  and  make  defence.  1  Smith's  Leading  Cases,  lOlT,  6 
Am.  ed.  A  judgment  rendered' without  notice  or  appearance  is  not  in  the 
due  course  of  law,  and  will  not  impose  a  personal  liability  consistently 
with  the  constitutions  of  the  States  and  of  the  Union.  Trimble  v. 
Long,  13  Ohio,  N.  S.  431,  439;  Borden  v.  Fitch,  15  Johnson,  121. 
This  is  a  fundamental  principle  which  the  provision  that  full  faith  and 
credit  shall  be  given  to  the  judgments  of  other  States  does  not  in  any- 
wise impair.  Calvin  v.  Heed,  5  P.  F.  Smith,  375,  378  ;  Beed  v.  Elder, 
12  Id.  308.  But  the  weight  of  authority  would  seem  to  be  that  a 
recital  of  record  that  the  parties  have  appeared  or  been  notified,  is 
conclusive  in  the  case  of  domestic  judgment;  Cook  v.  Darling,  18  Pick. 
393  ;  Blood  v.  Crandell,  2  Williams,  396;  Granger  v.  Clark,  22  Maine, 
128  ;  Baker  v.  Stonebraker,  34  Missouri,  172  ;  Finneran  v.  Leonard,  7 
Allen,  54;  although  decisions  may  be  found  the  other  way.  Edwards 
V.  Toomer,  14  S.  &  M.  73;  Smith  v.  The  State,  13  Id.  140;  1  Smith's 
Leading  Cases,  1021,  6  Am.  ed. ;  Ooudyw.  Hall,  30  Illinois,  109.  It  is, 
however,  always  open  to  the  defendant  in  an  action  on  a  foreign  judg- 
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ment  to  show  that  he  was  not  duly  notified,  and  did  not  appear,  because 
it  will  then  be  manifest  that  the  proceedings  were  not  in  accordance 
with  the  natural  law,  which  requires  that  every  man  shall  have  an  op- 
portunity of  being  heard  in  his  own  defence.  Rathbone.  v.  Fry,  i 
Rhode  Island,  YS  ;  Jfoulin  v.  The  Insurance  Company,  4  Zabriskie,  222, 
243  ;  2  Suiith's  Leading  Cases,  676,  842,  6  Am.  ed. 

In  addition  to  jurisdiction  over  the  parties,  there  must  also  be 
jurisdiction  over  the  subject  matter  of  the  suit;  although  jurisdic- 
tion over  the  parties  will  ordinarily,  where  the  demand  is  personal, 
confer  the  right  to  take  cognizance  of  the  cause.  Latourette  v. 
Clarke,  45  liarb.  327.  An  action  of  assumpsit  may  consequently, 
if  the  defendant  is  present  and  duly  sworn,  be  maintained  in  New 
York  or  London,  on  a  contract  for  the  pa5'ment  of  money  made 
or  broken  in  India  or  Japan.  The  Federalist,  No.  82.  And  this  maj' 
be  true  even  where  the  contract  is  for  the  convej^ance  of  land  or 
chattels  lying  beyond  the  reach  or  authority  of  the  court,  if  it  results 
in  a  pecuniary  obligation  or  a  demand  for  compensation  in  damages. 
Mostyn  V.  Fabrigan,  1  Cowper,  161  ;  1  Smith's  Leading  Cases,  954,  962  ; 
3  Leading  Cases  in  Equity,  3  Am.  ed.  491.  When,  however,  the  suit  is 
for  the  recovery  of  land,  or  even  of  personal  property,  the  presence  of 
the  parties  will  not  be  suflflcient  to  authorize  a  hearing  and  determination 
of  the  cause,  if  the  subject  matter  is  beyond  the  jurisdiction,  and  posses- 
sion cannot  be  delivered  in  pursuance  of  the  judgment.  Story  on  the 
Conflict  of  Laws,  sects.  522,  543;  Stacy  y.  Thra^^her,  6  Howard,  44;  1 
Smith's  Leading  Cases,  961,  6  Am.  ed. ;  Paige  v.  3IcKee,  3  Bush,  335. 
So  far  was  this  carried  at  common  law,  that  a  reoovery  could  not  be 
had  in  trespass  or  covenant  for  an  injur}'  affecting  the  ownership  or 
enjoyment  of  real  estate,  unless  the  case  could  be  submitted  to  a  jury 
from  the  district  where  the  land  was  situated.  1  Smith's  Leading 
Cases,  6  Am.  ed.  9'il. 

A  contract  for  the  conveyance  of  or  relating  to  land  in  another  State 
may,  however,  sometimes  be  specifically  enforced  by  a  court  of  equity; 
2  Leading  Cases  in  Equit}',  491,  3  jVm.  ed. ;  Fenn  v.  Lord  Ballimore, 
1  Vesey,  744  ;  but  this  power  is  more  properly  exerted  where  the  land 
is  in  another  part  of  the  dominions  of  the  same  sovereign  ;  and  an 
English  or  American  judge  would  hardly  think  himself  entitled  to  de- 
cree a  conveyance  of  land  in  France.  Story  on  the  Conflict  of  Laws, 
sect.  543,  page  914. 

In  McGregor  v.  McGregor,  9  Iowa,  65,  the  court  held,  on  the  author- 
ity of  Massey  v.  Watts,  6  Cranch,  148,  that  when  the  case  involves  a 
naked  question  of  title,  jurisdiction  cannot  be  exercised  out  of  the 
State  where  the  land  is  situated,  but  that  when  the  object  of  the  suit 
is  to  enforce  a  trust  arising  ex  contractu,  or  from  anj'  other  source, 
the  situation  of  the  land   will  be   immaterial,  and   a  remedy  may  be 
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given  by  a  decree  in  personam  establishing  tlie  trust,  or  for  a  convey- 
ance of  the  land  in  question,  and  that  the  jurisdiction  arising  under 
these  circumstances  will  not  fail  because  it  is  incidentally  necessary  to 
decide  on  litle.  See  Sturdevant  v.  Pike,  1  Carter,  271  ;  Lewis  v.  Dar- 
ling, 16  Howard,  1.  It  is  a  necessary  consequence  that  a  decree  of  a 
competent  tribunal  in  another  State,  establishing  or  disaffirming  the 
existence  of  such  a  trust,  will  be  conclusive  on  the  courts  of  the  State 
■where  the  land  is  situated.     McGregor  v.  McGregor. 

It  results  from  what  has  been  said,  that  judgment  will  not  ordinarilj'- 
be  pronounced  unless  the  parties  are  present  or  have  had  an  oppor- 
tunity to  be  heard;  1  Smith's  Leading  Cases,  1013,  6  Am.  ed.  ;  but 
it  is  sometimes  necessary  to  choose  between  proceeding  in  the  absence 
of  the  defendant,  and  a  denial  of  justice  by  an  indefinite  postpoueroent 
of  the  cause,  and  a  decree  may  then  be  made  with  reference  to  property 
■within  the  jurisdiction  of  the  court,  without  the  service  of  process  or 
actual  notice  to  the  person  in  whom  the  title  is  vested.  The  goods  of 
an  absconding  or  non-resident  debtor  may  accordingly  be  seized  and 
distributed  among  his  creditors.  An  action  may  be  brought  for  the 
recovery  of  land  or  chattels,  notwithstanding  the  withdrawal  of  the 
person  who  is  alleged  to  have  taken  or  witheld  them  wrongfully  from 
the  owner.  And  it  is  every  day's  experience  that  the  goods  or  credits 
of  a  defendant  residing  beyond  the  reach  of  process,  may  be  attached 
as  a  means  of  satisfying  the  demands  of  the  plaintiff.  In  everj'  such 
instance,  however,  constructive  notice  in  some  form  calculated  to  reach 
the  party  and  put  him  on  liis  guard,  should  be  substituted  for  actual  ; 
and  in  defanlt  of  this  the  proceeding  will  be  contrary  to  natural  justice 
and  the  fundamental  principles  of  jurisprudence.  The  strict  rule  of  the 
common  law  accordingly  required,  that  property  should  not  be  attached 
as  a  means  of  satisfying  a  debt,  unless  the  absence  of  the  owner  was 
verified  by  the  sheriff's  return  to  that  effect ;  Bruce  v.  Wait,  1  Manning 
&  Granger,  1 ;  and  although  this  precaution  has  been  laid  aside  in  this 
country  as  superfluous,  the  attacliment  will  still  be  dissolved  on  proof, 
that  the  defendant  was  within  the  jurisdiction,  and  might  have  been 
served  with  process.     1  Smith's  Leading  Cases,  1016,  6  Am.  ed. 

These  principles  are  common  to  all  judgments,  foreign  or  domestic; 
but  there  is  this  difference  between  the  proceedings  of  a  foreign  and  of 
a  domestic  tribunal,  that  while  the  record  implies  absolute  verity  in 
the  latter  case,  and  cannot  be  gainsaid  even  for  the  purpose  of  showing 
a  want  or  usurpation  of  jurisdiction,  it  is  so  far  open  to  contradiction 
in  the  former,  that  proof  may  be  adduced  that  the  court  decided  ex  parte 
without  summoning  the  parties,  or  that  the  proceeding  was  contrary  in 
any  other  particular  to  the  rule  of  public  law.  For  as  the  obligation 
of  a  foreign  judgment  is  derived  from  the  international  as  distinguished 
from  the  municipal  law,  it  must  necessarily  fail  unless  the  proceedings 
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of  the  court  were  in  accordance  with  the  general  principles  of  jurispru- 
dence, as  recognized  by  mankind  at  large.  2  Smith's  Leading  Cases, 
842,  6  Am.  ed. 

It  is  now  established  in  England  that  when  the  court  had  jurisdic- 
tion of  the  cause,  and  the  parties  were  duly  notiiied  or  summoned,  a 
foreign  judgment  will  be  as  conclusive  on  the  merits  as  if  it  had  been 
rendered  bjr  a  domestic  tribunal  (ante,  2  Smith's  Leading  Cases,  6*79). 
If  this  rule  had  prevailed  when  the  Constitution  was  adopted,  it  would 
have  been  less  necessarj'  to  declare  that  the  judgments  of  each  State 
should  have  full  faith  and  credit  in  every  other.  For,  as  we  shall  see 
hereafter,  all  that  this  declaration  signifies,  as  judiciallj-  interpreted,  is, 
that  when  a  question  has  once  been  determined  by  a  duly  authorized 
tribunal  in  anj'  part  of  the  Union,  it  shall  not  again  be  drawn  in  con- 
troversy under  an  allegation  that  the  judgment  was  founded  on  a  mis- 
take of  fact  or  law.  The  jurisdiction  of  the  court  may  be  impugned, 
but  if  that  existed  and  was  duly  exercised,  the  decision  will  be  final  on 
the  merits.  Thus  limited,  the  rule  is  eminently  wise  and  just,  and  would 
result  from  general  principles,  if  not  specificallj^  declared. 

The  language  of  the  Constitution  might,  however,  at  first  sight,  ap- 
pear sufficiently  broad  to  confer  an  extra  territorial  jurisdiction  over 
persons  residing  beyond  the  State  where  the  judgment  was  pro- 
nounced ;  and  it  was  probably  from  an  apprehension  of  the  inconveni- 
ences that  might  result  from  such  a  doctrine,  or  the  influence  of  precon- 
ceived ideas,  that  the  State  tribunals  were  at  first  disposed  to  fall  into 
the  opposite  extreme  of  allowing  the  judgments  of  other  States  to  be 
controverted  on  tlie  merits,  even  when  there  was  no  doubt  as  to  the 
authoritj-  of  the  court,  or  that  the  necessary  steps  had  been  taken  to 
render  it  effectual. 

In  Bartlett  v.  Knight,  1  Mass.  401,  and  Hitchcock  v.  Aickens,  1 
Caines,  460,  the  judgments  of  other  States  were  put  substantially  on 
the  same  footing  as  foreign  judgments,  and  it  was  held  that  although 
they  were  to  be  received  as  prima  facie  evidence  on  behalf  of  the  party 
in  whose  favor  they  were  pronounced,  they  were,  notwithstanding, 
open  to  examination,  and  might  be  impeached  collaterally  on  any 
o-round  that  would  have  been  available  as  a  defence  in  the  first  instance. 
It  was  contended,  in  support  of  this  construction,  that  the  design  of 
the  Constitution  was  to  regulate  the  proof  and  authentication  of  the 
records  and  judicial  proceedings  of  other  States,  and  not  to  render 
them  conclusive  when  produced  in  evidence.  A  similar  view  was  taken 
in  Taylor  \.  Bryden,  8  Johnson,  173,  and  again  in  Pawling  v.  Bircfs 
Executors,  13  Id.  192. 

These  decisions  were  manifestly  at  variance  with  the  object  which 
the  framers  of  the  Constitution  had  in  view,  as  giving  the  judicial  pro- 
ceedings of  the  various  States,  which  had  become  for  all  common  pur- 
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poses  one  people,  no  greater  faith  or  credit  than  those  of  foreign  coun- 
tries.     The   true  rule   was    pointed   out  in   Armstrong  v.    Carson's 
Executors,  2  Dallas,  302,  by  Wilson,  Justice,  who  held  that  no  excep- 
tion could  be  taken  to  the  judgment  of  another  State  that  would  not 
have  been  admissible  in  the  jurisdiction  where  the  judgment  was  pro- 
nounced.    A  plea  of  nil  debet  was  consequently  overruled   without 
opposition  from  the  defendant's    counsel,  who  did  not   consider  the 
question  an  open  one.     In  Mills  v.  Duryee,  1  Cranch,  481,  which  was 
followed  and  confirmed  in  Hampton  v.  Gonnell,  3  Wheaton,  334,  this 
interpretation  received  the  sanction  of  the  Supreme  Court  of  the  United 
States,  and  is  now  established  both  in  the  State  and  national  tribunals. 
Bandolph  v.  Keiler,  21   Missouri,  527  ;    Wernwag  v.  Pauling,  5  Gill  & 
Johnson,  500  ;  Beed  v.   Ross,  1  Baldwin,  36 ;  Greeme  v.  Sarmiento,  1 
Peter's  C.  C.  R.  H ;  Spencer  v.  Broclcway,  1  Ohio,  259  ;   Goodrich  v. 
Jenkins,   6   Id.   43;    Evans   v.    Justine,   lb.    IIT;    7    Id.    273;   Evans 
V.  Tatem,  9  S.  &  R.   252,  260;  Benton  v.  Burgot,   10   Id.  240;  Hoxie 
v.  Wright,  2  Vermont,  269  ;  Starkweather  v.  Loomis,  Id.  573;  Blodgetv. 
Jordan,  6  Id.  580  ;  Fullerton  v.  Horton,  11  Id.  425  ;  Boston  India  Bub 
her  Factory  v.  Hart,  14  Id.  92  ;  Newcomb  v.  Peck,  17  Id.  302 ;  Burns  v. 
Belknap,  22  Id.  419  ;  Davis  v.  Connelly's  Executors,  4  B.  Monroe,  136 
Hensly  v.  Fora,  7  English,  756  ;  Buchanan  v.  Port,  5  Indiana,  264 
McJilton  V.  Love,  13  Illinois,  436  ;  Sharman  v.  Morton,  31  Georgia,  34 
Butcher  v.  The  Bank,  2  Kansas,  701  ;   Crawford  v.  White,  7  Iowa,  560 
3IcJilton  V.  Bowe,  13  Illinois,  431 ;    Thompson  v.  Emmert,  15  Id.  415 
Lawrence  v.  Jarvis,  32  Id.  304  ;  Duvall  v.  Fearson,  18  Maryland,  502 
Milne  v.  Van  Buskirk,  9  Id.  558;  Bocco  v.  Hacket,  2  Bosworth,  579 
Pritchett  v.  Clark,  5  Harrington,  631. 

It  is  established  under  these  decisions,  that  a  judgment  which  is 
valid  in  the  original  forum,  will  be  conclusive  in  every  court  to  which 
a  writ  of  error  lies,  directly  or  indirectly,  from  the  Supreme  Court  of  the 
United  States.  If  the  result  is  adverse  to  the  defendant,  he  cannot 
contest  the  justice  of  the  demand,  in  a  suit  brought  beyond  the  State 
to  enforce  the  judgment ;  if  favorable,  he  will  be  finally  discharged, 
not  onlj-  in  the  State,  but  in  every  other.  The  rule  is  irrespective  of 
the  nature  of  the  controvers}^  or  the  subject  matter  to  which  it  relates; 
and  a  decree  annulling  the  marriage  contract,  or  declaring  that  the 
parties  to  it  are  not  man  and  wife,  cannot  be  impeached  collaterally  in 
another  Slate,  or  even  in  that  where  the  marriage  was  celebrated. 
Church  V.  Wilson,  9  Wallace,  108.  And  it  will  make  no  difference 
in  the  application  of  the  principle,  that  the  cause  assigned  for  the 
divorce  would  have  been  dismissed  under  the  lex  loci  contractus  as 
inadequate  or  frivolous. 

For  like  reasons  a  judgment  for  the  plaintiff  may  be  pleaded  in  bar 
to  a  suit  upon  the  original  cause  of  action,  in  the  same  or  another 
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State.  Baxter  v.  Lynch,  i  Harris,  241  ;  Child  v.  The  Ureka  Works, 
45  New  Hampshire,  bil ;  The  Bank  of  the  United  Slates  v.  The  Mer- 
chants' Bank,  T  Gill,  415  ;  The  North  Bank  v.  Brown.  50  Maine,  2U  ; 
Cleeves  v.  Lord,  42  Id.  290;  Byland  y.  Eckert,  11  Harris,  215;  An- 
drews V.  Montgomery,  19  Johnson  R.  162.  This  may,  with  equal  truth, 
be  put  on  the  ground  of  merger,  or  referred  to  the  principle  that  a 
judgment  that  the  defendant  owes  so  much,  is  an  adjudication  that  he 
is  not  indebted  in  a  larger  sum,  which  precludes  the  plaintiff  from 
renewing  his  demand,  or  endeavoring  to  recover  more  than  the  amount 
of  the  judgment.     2  Smith's  Leading  Cases,  tST,  6  Am.  ed. 

It  will  make  no  difference  in  the  application  of  this  principle,  that 
the  proceeding  in  which  the  judgment  is  set  up  as  a  bar,  was  insti- 
tuted at  an  earlier  date,  than  that  in  which  the  judgment  was  obtained  ; 
The  North  Bank  v.  Brown,  50  Maine,  214  ;  nor  that  it  was  commenced 
by  an  attachment,  under  which  the  creditor  obtained  a  lien,  which  will 
be  lost  if  the  plea  is  sustained.  Ttie  Bank  of  North  America  v. 
Wlieeler,  28  Connecticut,  433.  This  would  seem,  however,  to  result 
from  a  technical  doctrine  of  the  common  law,  and  not  from  the  rule 
laid  down  in  the  Constitution  of  the  United  States,  which  merely 
requires  that  the  judgment  shall  be  received  as  conclusive  evidence  of 
the  debt  and  the  amount  due. 

As  the  rule  is  established  by  the  Constitution,  so  it  is  beyond  the 
reach  of  State  legislation.  A  statute  enacting  that  "  no  action  shall  be 
maintained  on  any  judgment  or  decree  rendered  by  any  court  without 
this  State,  against  any  person  who,  at  the  time  of  the  commencement 
of  the  action  in  which  such  judgment  or  decree  was  or  shall  be  rendered, 
was  or  shall  be  a  resident  of  this  State,  in  any  case  where  the  cause 
of  action  would  have  been  barred  by  any  act  of  limitation  of  this  State, 
if  such  suit  had  been  brought  therein,"  is  unconstitutional  and  void, 
as  assuming  to  prescribe  a  rule  of  evidence  for  another  forum,  and 
subversive  of  the  faith  and  credit  due  to  the  judgment  of  a  sister  State. 
Christmas  v.  Bussell,  5  Wallace's  Reports,  290. 

Extra  territorially,  however,  the  judgment  is  merely  evidence  of  the 
hio^hest  grade.  The  remedy  under  it,  and  the  order  in  which  it  shall  be 
paid,  depend  upon  the  law  of  the  forum  where  it  is  sought  to  be  enforced, 
and  if  that  provides  that  the  action  must  be  brought  within  six  years, 
a  suit  instituted  after  the  time  prescribed,  will  fail  (ante,  608.)  McEl- 
moyle  v.  Cohen,  13  Peters,  312. 

Proceedings  in  rem  are  governed  by  the  same  principle,  and  the 
adjudication  will  be  binding  on  the  property  in  question,  if  it  was 
within  the  jurisdiction  when  the  proceedings  were  begun,  and  subject 
to  the  lien  of  the  libel  or  attachment.  Cochran  v.  Fitch,  1  Sanford's 
Ch.  146  ;  Hall  v.  Williams,  6  Pick.  332  ;  Molyneux  v.  Seymour,  30 
Georgia,  440.    ' "  If,"  said  Chief  Justice  Parker,  in  Hall  v.  Williams, 
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"the  property  of  a  citizen  of  another  State,  within  our  jurisdiction, 
is  condemned  bj'  a  lawful  process,  the  decree  is  final  and  conclusive." 
Hence  though  no  action  in  personam  can  be  maintained  on  such  a 
judgment,  it  will  pass  the  title  to  the  property  attached,  and  be  a  good 
defence  to  any  suit  which  the  owner  may  subsequentljr  bring  to  regain 
possession,  or  recover  damages  for  the  taking.  Cochran  v.  Filch.  The 
law  was  so  held  by  the  Supreme  Court  of  the  United  States,  in  Green 
V.  Van  Buskiric,  t  Wallace,  139,  reversing  the  judgment  of  the  Court 
of  Appeals  of  New  York ;  and  an  attachment  issued  in  the  State  of 
Illinois,  against  a  non-resident  debtor,  under  which  his  chattels  were 
seized  and  sold,  held  to  be  conclusive  on  a  party  claiming  under  a 
mortgage  which,  though  prior  in  date,  was  not  attended  with  posses- 
sion as  the  law  of  Illinois  required. 

It  is  proper  to  add,  that  as  the  courts  of  the  United  States  derive 
their  authority  from  a  government  which  is  common  to  all  the  States, 
so  their  judgments  are  entitled  to  full  faith  and  credit,  irrespectively  of 
the  4th  Article  of  the  Constitution,  which  only  applies  to  the  State 
tribunals.  And  the  judgments  of  the  courts  of  the  District  of  Columbia 
are  within  the  scope  of  this  principle.  Hughes  v.  Davis,  8  Maryland, 
211. 

The  estoppel  is  not  limited  to  the  parties,  but  extends,  as  in  other 
cases  where  judicial  determinations  are  in  question,  to  those  who  claim 
under  them  as  privies  by  descent  or  purchase,  or  through  construction 
or  operation  of  law.  2  Smith's  Leading  Cases,  821,  6  Am.  ed.  Hence,  a 
jDurchascr  of  real  or  personal  property  in  one  State,  will  be  bound  by  a 
decree  or  judgment  previouslj'  rendered  in  another,  against  the  title  of 
the  person  from  whom  he  buys  ;  Marsh  v.  Pier,  4  Rawle,  173  ;  Fletcher 
V.  Farrell,  9  Dana,  372  ;  while  a  judgment  for  or  against  a  man  in  his 
lifetime,  will  be  equally  conclusive  against  his  executors  and  adminis- 
trators after  his  death,  whether  the}^  derive  their  authority  from  the 
State  in  which  the  judgment  was  rendered,  or  from  a  different  source. 
An  administrator  is  in  privity  with  the  intestate  whom  lie  represents. 
There  is,  however,  no  relation  of  privity  between  the  personal  repre- 
sentatives of  an  intestate,  acting  under  an  authority  derived  collater- 
ally from  different  sovereignties,  and  they  are,  on  the  contrary,  so  far 
strangers  to  each  other,  that  a  judgment  against  an  administrator 
commissioned  by  one  State,  will  not  be  conclusive,  or  even,  prima  facie 
evidence  against  an  administrator  acting  under  letters  granted  by 
another.  Taylor  v.  Barron,  10  Foster,  78  ;  35  New  Hampshire,  484  ; 
Stacy  V.  Thrasher,  6  Howard,  44;  McLean  \.  Meek,  18  Id.  16;  Low 
V.  Bartlett,  8  Allen,  259;  Brodie  v.  Beckley,  2  Rawle,  431.  "An 
administrator,"  said  Grier,  J.,  in  Stacy  v.  Th?-asher,  "  acting  undev  a 
grant  of  administration  in  one  State,  stands  in  none  of  these  relations 
of  privity  to  another  administrator  in  another  State.     Each  is  privy 
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to  tlie  testator,  and  would  be  estopped  by  a  judgment  against  him, 
but  they  have  no  privity  with  each  other  in  law  or  estate.  They 
receive  their  authority  from  difTerent  sovereignties,  and  over  different 
property ;  the  authorit}^  of  each  is  paramount  to  the  other.  Each  is 
administrator  to  the  ordinary* from  which  lie  receives  his  commission  ; 
nor  does  the  one  come  by  succession  to  the  other  into  the  trust  of  the 
same  property  incumbered  by  the  same  debts,  as  in  the  case  of  an 
administrator  de  bonia  non  who  may  truly  be  said  to  have  an  official 
privity  with  his  predecessor  in  the  same  trust,  and  therefore  liable  to 
the  same  duties." 

It  was  said,  in  like  manner,  in  Taylor  y.  Barron,  35  New  Hampshire, 
484,  that  there  is  no  legal  privity  between  administrators  appointed  in 
different  States.  The  Constitution  had  not  changed  the  well  settled 
doctrine,  that  a  judgment  rendered  in  one  State,  for  or  against  an 
administrator,  is,  res  inter  alios,  as  it  regards  an  administrator  deriving 
his  powers  from  another  jurisdiction.  A  creditor  whose  claim  had  been 
rejected  by  a  Court  of  Probate  in  Yermont,  might,  consequently,  be 
entitled  to  prove  it  in  New  Hampshire,  and  obtain  satisfaction  out  of 
the  assets  there. 

The  rule  holds  good,  even  when  the  administrator  is  the  same  person 
in  both  jurisdictions,  because  he  is  sued  in  his  fiduciary  or  representa- 
tive, and  not  in  his  personal  capacity  ;  and  although  he  may  have  been 
named  as  executor,  if  he  acts  by  virtue  of  an  authority  derived  tlirough 
the  law,  and  not  under  that  conferred  by  the  testator.  Ai^pden  v. 
Nixon,  4  Howard,  469.  A  judgment  against  one  executor  is,  notwith- 
standing, prima  facie,  though  not  conclusive  evidence,  against  another 
acting  under  the  same  will,  or  by  virtue  of  letters  testamentary 
granted  by  a  foreign  country;  Hill  v.  Tucker,  13  Howard,  458; 
because  the  powers  of  an  executor  have  their  source  in  the  will,  and 
not  in  the  grant  of  letters  testamentary.  Heydenfeldt  v.  Towers,  27 
Alabama,  432.  And  m  Latine  v.  Clements,  3  (jfeorgia,  426,  a  judgment 
against  an  executor  was  held  to  be  admissible,  in  a  suit  brought  for 
the  same  cause  against  the  defendant,  who  had  taken  out  administra- 
tion with  the  will  annexed. 

The  point  determined  in  Mills  v.  Duryee,  was,  that  nil  debet  is  not  a 
good  plea  in  an  action  on  a  judgment  of  another  State.  The  case  has 
been  variously  interpreted,  but  all  that  it  necessarily  implies  or  estab- 
lishes is,  that  such  an  adjudication  cannot  be  controverted  on  the 
merits.  Mr.  Justice  Johnson,  who  dissented  from  the  judgment  of  the 
court,  seems  to  have  thought  that  the  effect  of  the  decision  would  be  to 
limit  the  defence  in  actions  of  this  description,  to  a  plea  of  nul  tiel 
record,  and  that,  if  tiie  record  when  produced,  disclosed  the  existence 
of  such  a  judgment  as  the  plaintiff  had  alleged,  the  court  would  be 
compelled  to  decide  in  his  favor.     This  is,  however,  a  narrower  view 
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thau  the  language  of  tlie  Constitution  warrants,  or  tlie  decision  of  tlie 
majority  of  tlie  court  requires.     For  although  it  is  no  doubt  true,  as 
Story,  Justice,  following  the  act  of  Congress,  intimated,  that  ajudgment 
should  have  the  same  effect  throughout  the  Union,  as  in  the  State  where 
it  was  rendered,  still,  this  does  not  imply  that  the  design  of  the  Con- 
stitution was  to  make  void  judgments  valid,  but  that  those  which  have 
the  necessary  requisites,  should  be  as  conclusive  everywhere  as  in  the 
State  where  they  were  originally  pronounced.     In  other  words,  it  is  the 
effect  which  ajudgment  ought  to  have,  and  not  merely  that  attributed 
to  it  by  the  laws  of  the  State,  which  must  be  considered  in  determining 
the  faith  and  credit  due  to  it  under  the  Constitution  of  the  United 
States.     Steel  v.   Smith,  1  Watts  &  S.  44Y  (post).     There  is,  conse- 
quently, nothing  in  the  case  of  Mills  v.  Duryee,  to  justify  the  idea  that 
a  suit  commenced  by  the  attachment  of  a  cask  of  wine,  or  other  specific 
property,  without  notifying  the  defendant,  would  bind  property  not 
attached,  and  still  less  that  it  would  impose  a  personal  obligation. 
Boswell's  Lessee  v.  Otis,  9  Howard,  348;  Jones  v.  Spencer,  15  Wiscon- 
sin, 583.     On  the  contrary,  a  State  law  which  should  profess  to  render 
ajudgment  conclusive  on  persons  who  were  not  subject  to  the  authority 
of  the  court,  would,  for  extra  territorial  purposes  at  least,  be  merely 
void,  even  if  the  tribunals  of  the  State  were  so  ill  advised  as  to  pro- 
nounce it  valid.     Steele  v.  Smith,  "7  W.  &  S.  447.     The  Legislature  of 
one  State,  has  no  direct  authority  over  the  citizens  of  another  State, 
and  cannot  exercise  it  indirectly  through  the  courts.     Hall  v.  Williams, 
6  Pick.  222.   It  was  held,  as  far  back  as  the  case  X)f  The  Marshalsea,  10 
Coke,  68,  that  no  adjudication  can  be  valid  unless  the^court  has  jurisdic- 
tion of  the  cause  and  the  parties  ;  Folger  v.  The  Columbian  Insurance 
Company,  99  Mass.  207  ;  and  the  principle  applies  with  full  force,  when 
the  judgments  of  one  sovereignty,  are  pleaded  or  given  in  evidence  in 
another.     Price  v.  Hickoh,  39  Vermont,  292  ;  Page  v.  McKee,  3  Bush, 
135  ;  Lawrence  v.   Jarvis,  32  Illinois,  304.     There  may  be  a  record, 
under  such  circumstances,  but  it  is  the  record  of  a  nullity   without 
lef  al  force.    The  Penobscot  v.  Weeks,  52  Maine,  466  ;  Bruce  v.  Gloutman, 
45  N.  H.  37  ;   Fell  v.  Darden,  17   Louisiana,  236  ;   Ewers  v.  Goffii),  1 
Cushing,  23  ;   The   Commonwealth  v.  Blood,  97  Mass.  348.     In  deter- 
mining this  question,  the  court  should  examine  the  record,  and  refuse 
to  enforce  the  judgment,  if  what  is  set  forth  shows  with  the  aid  of  the 
light  to  be  derived  from  other  sources,  that  the  writ  was  not  duly 
served,  or  that  there  was  an  excess  of  authority  in  any  other  material 
particular.     Ewer  v.    Coffin;   The  Commonwealth  v.  Blood,  97  Mass, 
338  ;  Bape  v.  Beaton,  9  Wisconsin.  328 ;  Smith  v.  Steel,  7  W.  &  S.  447. 
This  is  equally  true,  whether  the  question  arises  on  a  domestic  judg- 
ment, or  under  the  Constitution  of  the  Union  in  an  action  brought  on 
the  judgment  of  another  State.     Folger  \.  The  Columbian  Ins.  Co.,  99 
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Mass.  261  ;  Steel  v.  Smith,  4  W.  &  S.  441  ;  Moulin  v.  Trenton  Ins.  Co.  4 
Zabriskie,  222,  242;  Clarke  Y.Bryan,  11  Mainland,  116;  Harris  x. 
Haldeman,  14  Howard,  340  ;  Darcy  v.  Eetchum,  11  Id.  ICio  ;  Evans  v. 
Justin,  1  Ohio,  213  ;  Helton  v.  Plattner,  18  Id.  209  ;  Thompson  v. 
Emmett,  15  Illinois,  415  ;  Lawrence  v.  Jarvis,  32  111.  304.  A  judg- 
ment purporting  to  determine  or  transfer  the  title  to  land  situated 
beyond  the  limits  of  the  State,  will  consequently  be  invalid,  even  when 
the  court  has  acquired,  jurisdiction  over  the  parties  by  the  service  of 
process.     Page  v.  lIcKee,  3  Bush,  333  (ante,  614), 

These  principles  were  established  in  Bissell  v.  Brif/fia,  9  Mass  462, 
which  preceded  the  case  of  llilh  v.  Duryee,  by  several  years,  and  gave 
an  interpretation  to  the  Constitution  which  the  subsequent  course  of 
decision  has  confirmed.  The  judgment  was  delivered  by  Chief  Justice 
Parsons,  in  the  following  terms:  "  To  entitle  a  judgment  rendered  in 
any  court  of  the  United  States  to  the  full  faith  and  credit  mentioned 
in  the  Federal  Constitution,  the  court  must  have  had  jurisdiction,  not 
only  of  the  cause,  but  of  the  parties.  To  illustrate  this  position,  it 
may  be  remarked,  that  a  debtor  living  in  Massachusetts  ;  maj'  have 
goods,  effects,  or  credits,  in  New  Hampshire,  where  the  creditor  lives. 
The  creditor  there  maj'  lawfuU}'  attach  these,  p)ursuant  to  the  laws  of 
that  State,  in  the  hands  of  the  bailiff,  factor,  trustee,  or  garnishee  of 
his  debtor,  and  on  recovering  judgment,  those  goods,  effects,  and 
credits,  may  lawfully  be  applied  to  satisfj'  the  judgment ;  and  the  bailiff, 
factor,  trustee,  or  garnishee,  if  sued  in  this  State,  for  those  goods, 
effects,  or  credits,  shall,  in  our  courts,  be  protected  b}'  tliat  judgment, 
the  court  of  New  Hampshire  having  jurisdiction  of  the  cause,  for  the 
purpose  of  rendering  that  judgment ;  and  the  bailiff,  factor,  trustee, 
or  garnishee,  producing  it,  not  to  obtain  execution  of  it  here,  but  for 
his  own  justification.  If,  however,  those  goods,  effects  and  credits,  are 
insufficient  to  satisfy  the  judgment,  and  the  creditor  should  sue  au 
action  on  that  judgment  in  this  State,  to  obtain  satisfaction,  he  must 
fail,  because  the  defendant  was  not  personally  amenable  to  the  juris- 
diction of  the  court  rendering  the  judgment.  And  if  the  defendant, 
after  the  service  of  the  process  of  the  foreign  attachment,  should  either 
in  person  have  gone  into  the  State  of  New  Hampshire,  or  constituted 
an  attorney  to  defend  the  suit,  so  as  to  protect  his  goods,  effects,  or 
credits,  from  the  effect  of  the  attachment,  he  would  not  thereby  have 
given  the  court  jurisdiction  of  his  person,  since  this  jurisdiction  must 
result  from  the  service  of  the  foreign  attachment.  It  would  be  unrea- 
sonable to  oblige  anj'  man  living  in  one  State,  and  having  effects  in 
another  State,  to  make  himself  amenable  to  the  courts  of  the  last  State, 
that  he  might  defend  his  property  there  attached. 

"  From  this  reasoning,  the  conclusion  is  manifest,  that  judgments 
rendered  in  any  other  of  the  United  States,  are  not,  when   produced 
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here  as  the  foundation  of  actions,  to  be  considered  as  foreign  judg- 
ments, the  merits  of  which  are  to  be  inquired  into,  as  well  as  the 
jurisdiction  of  the  courts  rendering  them.  Iseither  are  the}'  to  be 
considered  as  domestic  judgments,  rendered  in  our  own  courts  of 
record,  because  the  jurisdiction  of  the  courts  rendering  them  is  a 
subject  of  inquiry.  But  such  judgments,  so  far  as  the  courts  render- 
ing them  had  jurisdiction,  are  to  have,  in  our  courts,  full  faith  and 
credit.  They  may,  therefore,  be  declared  on  as  evidence  of  debts  or 
promises;  and,  on  the  general  issue,  the  jurisdiction  of  the  courts 
rendering  them,  is  put  in  issue,  but  not  the  merits  of  the  judgments. 

"  When  we  look  into  the  case  before  us,  we  find  that  the  judgment 
on  which  the  present  action  was  brought,  was  rendered  in  a  court  of 
record,  in  the  State  of  New  Hampshire,  against  defendants,  who  are 
named  in  the  writ,  as  of  Boston,  in  this  commonwealth  ;  and  it  is 
agreed,  that  when  the  writ  was  issued  and  served,  they  were  in  the 
State  of  New  Hampshire ;  and  that  the  original  process  was  served  on 
them  personally.  It  appears,  from  the  record,  and  is  agreed,  that  they 
appeared  to  the  writ,  and  defended  the  action,  and  were  thus  parties 
to  the  judgment.  Now,  an  inhabitant  of  one  State  may,  without 
changing  his  domicil,  go  into  another  ;  he  maj'  there  contract  a  debt, 
or  commit  a  tort,  and  while  there,  he  owes  a  temporary  allegiance  to 
that  State,  is  bound  by  its  laws,  and  is  amenable  to  its  courts.  The 
defendant,  Briggs,  must,  therefore,  be  considered  as  a  party  to  a  judg- 
ment rendered  against  him  by  a  court  which  had  jurisdiction  of  the 
cause  and  of  the  parties  to  it.  He  cannot,  therefore,  in  my  opinion, 
be  admitted  by  evidence,  to  impeach  that  judgment,  or  to  deny  it,  or 
in  any  manner  to  derogate  from  the  full  faith  and  credit  to  wliich  it  is 
entitled." 

Sewell,  J.,  dissented  from  the  opinion  of  the  court  for  reasons  an- 
alogous to  those  given  bj'  Mr.  Justice  .Johnson  in  Mills  v.  Duryte, 
and  which  may  be  summed  up  as  follows:  It  was  necessary  to  take 
one  of  two  views.  If  the  judgments  of  other  States  were  to  be  regarded 
in  tlie  same  light  as  domestic  judgments,  the}'  could  not,  when  witliin 
the  general  powers  of  the  court,  be  impeached  collaterall}''  on  the 
ground  that  those  powers  had  not  been  regularly  exercised,  and  the 
only  remedy  would  lie  in  a  writ  of  error  or  an  application  to  the  tribu- 
nal which  pronounced  the  judgment.  Every  intendment  was  to  be 
made  in  favor  of  the  proceedings  of  a  superior  tribunal,  and  jurisdiction 
should  be  presumed  unless  the  contrary  appeared.  It  was  not  pre- 
tended that  the  defendant  in  an  action  of  debt  brought  in  Massachu- 
setts, on  a  judgment  of  that  State,  could  introduce  evidence  that  he  was 
not  notified,  or  that  he  had  not  appeared.  This  could  not  be  done 
even  if  the  record  was  silent,  and  certainly  not  if  it  contained  a  recital 
or  averment  of  notice.     If  the  judgments  of  the  courts  of  other  Stales 
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were  open  to  coiitradictiou  in  these  particulars,  they  were  governed 
by  a  different  and  less  rigid  rule  than  that  prevailing  in  the  case  of 
domestic  judgments,  and  the  investigation  ought  to  be  carried  far 
enough  to  do  justice  between  the  parties. 

There  is  undoubtedly  much  seeming  force  in  the  argument  that  if 
judicial  proceedings  are  to  have  the  same  effect  throughout  the  Union 
as  in  the  State  where  they  take  place,  a  denial  of  notice  or  appearance 
must  be  as  inadmissible  as  a  plea  going  to  the  merits  of  the  action. 
But  the  objection  is  technical  rather  than  sound.  The  record  of  a 
domestic  judgment  cannot  be  impeached  by  proof  that  the  recitals 
which  it  contains  are  false ;  but  this  is  because  the  municipal  law  gives 
the  injured  party  a  remedy  through  an  application  to  the  court  to  set 
the  judgment  aside,  or  a  suit  against  the  officer  who  made  the  return 
or  entry.  In  other  words,  the  judgment  is  sustained,  not  because  it  is 
good,  but  by  force  of  a  presumption  of  so  high  a  nature  that  it  cannot 
be  gainsaid.  When,  however,  such  an  adjudication  is  made  the  basis 
of  a  suit  in  another  State,  other  considerations  arise,  and  the  rule  varies 
accordingly.  It  would  obviously  be  inequitable,  under  these  circum- 
stances, to  enforce  the  judgment  and  send  the  defendant  for  redress  to 
a  remote  jurisdiction  ;  and  the  only  course  that  can  be  taken  consist- 
ently with  justice,  is  to  permit  him  to  show  that  the  judgment  is  ex 
•parte  and  void.  The  laws  of  a  country  do  not  operate  extra  territori- 
ally, and  a  judgment  against  a  resident  of  another  State  is  a  mere 
nullity,  unless  he  submits  to  the  authority  of  the  court  by  coming 
within  the  reach  of  process  or  appearing.  And  the  Constitution  may 
reasonably  be  supposed  to  have  reference  to  judgments  which  are  valid, 
and  not  to  such  as  are  void.  "  The  judgment  of  another  State  is  put 
b}'  that  instrument  on  the  same  footing  as  a  domestic  judgment.  But 
this  does  not  prevent  an  inquiry  into  the  jurisdiction  of  the  court  in 
which  the  original  judgment  was  given  to  pronounce  it,  or  the  right  of 
the  State  itself  to  exercise  authority  over  the  persons  or  the  subject 
matter.  The  Constitution  did  not  mean  to  confer  a  new  power  or 
jurisdiction,  but  simply  to  regulate  the  effect  of  the  acknowledged 
jurisdiction  over  persons  and  things  within  the  territory'."  .Story's 
Com.  on  Constitution,  sect.  183.  This  distinction  was  recognized  as 
sound  in  the  case  of  McElmoyle  v.  Cohen  (ante,  606). 

The  principle  was  applied  in  Hall  v.  Williams,  6  Pickering,  222, 
which  was  an  action  of  debt  brought  on  a  judgment  obtained  in  the  State 
of  Georgia.  The  defendants  pleaded  that  neither  of  them  was  served 
with  process  or  appeared  personally  or  by  attorney  in  the  original 
action  ;  and  that  Fiske,  one  of  the  defendants,  never  was  an  inhabitant 
or  resident  of  Georgia ;  was  not  served  with  process,  and  never  ap- 
peared in  the  action.  The  plaintiff,  in  reply,  relied  on  a  recital  in  the 
record  that  the  defendants  had  appeared,  as  an  estoppel  precluding 
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such  a  defence.  The  entries  in  the  suit,  however,  showed  that  one 
only  of  tlie  defendants  had  been  served  with  process,  and  that  the  plea 
was  filed  on  his  behalf.  Under  these  circumstances  the  court  held 
that  the  allegation  that  both  the  defendants  were  in  court,  might  have 
been  conclusive,  if  sustained  by  the  rest  of  the  record,  but  that  as  it 
was  not,  there  was  estoppel  against  estoppel,  which  set  tbe  matter  at 
large  and  left  the  party  free  to  show  the  truth.  The  judgment  was, 
therefore,  clearly  null  as  it  regarded  him,  and  if  binding  on  the 
other  defendant,  still  could  not  be  made  the  foundation  of  a  suit  in 
■which  both  were  charged. 

It  was  said,  in  like  manner,  in  Christmas  v.  Eussell,  5  Wallace,  305, 
that  "  the  judgments  of  other  States,  are  not,  strictly  speaking,  either 
foreign  or  domestic  judgments." 

"They  certainly  are  not  foreign  judgments,  under  the  Constitu- 
tion, and  the  laws  of  Congress,  in  any  proper  sense,  because  they  '  shall 
have  sucli  faith  and  credit  given  to  them  in  every  other  court 
within  the  United  States,  as  they  have  by  law  or  usage,  in  the 
courts  of  the  State  from  whence  they  were  taken  ;'  nor  are  they 
domestic  judgments  in  every  sense,  because  they  are  not  the  proper 
foundation  of  final  process,  except  in  the  State  wliere  they  were 
rendered.  Besides,  the}'  are  open  to  inquiry  as  to  the  jurisdiction  of 
the  court,  and  notice  to  the  defendant ;  but  in  all  other  respects  they 
have  the  same  faith  and  credit  as  domestic  judgments." 

It  is,  accordingly,  established,  that  jurisdiction  cannot  be  acquired 
or  exercised  over  persons  who  are  not  domiciled  within  the  State  or 
subject  to  its  laws,  without  actual  service,  or  an  appearance  in  person 
or  through  a  duly  constituted  attorney.  Smith  v.  Smith,  11  Illinois, 
482  ;  Pollard  \.  Wegener,  13  Wisconsin,  569;  Pierce  v.  Hickolc,  39  Ver- 
mont, 292. 

A  suit  commenced  bj'  the  attachment  of  goods  or  land,  cannot 
found  a  personal  liability  or  even  bind  property  not  attached.  Wood- 
wardY.  Tremere,  fi  Pick.  354  ;  Enos  v.  Coffin,  1  Cushing,  23  ;  Gillett  v. 
Camp,  23  Missouri,  375;  Jones  v.  Spencer,  15  "Wisconsin,  583.  It 
will  make  no  difference  that  tire  writ  is  published  and  sent  to  the 
residence  of  the  defendant,  by  a  messenger  or  through  the  post  office. 
Knowledge  is  not  equivalent  to  notice,  and  a  court  cannot  acquire 
jurisdiction,  by  directing  service  to  be  made  beyond  the  limits  of  the 
State,  and  within  those  of  another  sovereignty.  Enos  v.  Coffin ; 
Woodward  v.  Tremere ;  Pierce  v.  Hickok.  In  the  language  of  the 
Supreme  Court  of  Alabama,  in  Foster  v.  Glazener,  27  Alabama,  396, 
"  it  is  a  well  settled  principle  of  international  law,  that  every  attempt 
on  the  part  of  one  nation  or  State,  by  its  legislation,  to  grant  jurisdic- 
tion to  its  courts  over  persons  or  property  not  within  its  territor}-,  is 
VOL.  II. — 40 
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I'egarded  elsewhere  as  mere  usurpation,  and  all  judicial  proceedings  in 
virtue  of  it,  are  held  utterly  void  for  every  purpose." 

It  is  equally  clear,  although  dicta  may  be  found  to  tlie  contrary, 
that  service  on  an  agent,  even  when  conpled  with  an  attachment  of  the 
properly  of  the  principal,  is  not  a  sufficient  foundation  for  ajudgment 
charging  the  latter  personall3',  at  all  events  when  his  domicil  is  in 
another  Slate,  and  he  does  not  owe  obedience  to  tlie  law  by  virtue  of 
which  the  judgment  is  pronounced  And  it  is  generally  conceded,  that 
if  it  appears  expressly,  or  by  a  necessary  intendment,  that  the  writ  was 
not  dn]y  served,  and  there  is  no  allegation  of  appearance,  the  judgment 
will  not  be  a  good  cause  of  action  in  another  State.  JR'ipe  v.  Hedlon, 
9  Wisconsin,  3-29  ;  Pollard  v.  Wi'<ji--aer,  13  Id.  569  ;  Smith  v.  Suiilh,  17 
Illinois,  482  ;  Snnih  v.  Sleel,  1  W.  &  S.  447  (post)  ;  Latimer  v.  The 
Mailirny,  43  Missouri,  108.  Accordinglj',  where  the  president  of  an 
insurance  company  chartered  by  the  State  of  New  Jersey,  was  served 
with  process  while  passing  through  the  State  of  New  York,  the  court 
held  that  jurisdiction  was  not  tliereby  obtained  over  the  corporation, 
and  tliat  a  judgment  subsequently  taken  against  them  by  default  was 
void,  and  could  not  be  made  tlie  foundation  of  a  recovery  in  New 
Jersey.  Moulin  v.  Insurance  Company,  4  Zabriskie,  222.  But  it  wns 
admitted  that  tlie  judgment  might  ha\e  been  valid  if  the  defendants 
had  opened  an  office,  or  transacted  business  in  the  State  where  the 
service  took  place.  It  was  decided  in  like  manner,  in  Tjalimrr  v.  The 
Union  Pacific  Railway,  43  ^Missouri,  10.5,  that  jurisdiction  could  not 
Ije  acquired  over  a  foreign  corporation,  by  a  service  on  the  president  or 
secretarjr  while  passing  through  or  temporarily  residing  in  the  State. 
Such  a  judgment  miglit  bind  assets  suliject  to  the  jurisdiction  of  tlie 
court,  but  could  have  no  extra-territorial  operation.  See  ITurlburt  v. 
The  Hope  Insurance  Company,  4  Howard,  New  York,  275,  415  ; 
Bmvster  v.  The  Piailroojl,  5  Id.  83. 

The  subject  was  fullj'  considered  in  Eathhone  v.  Fry,  1  R.  I.  73.  and 
Piapje  v.  Heaton,  9  AYis.  329,  which  establish  tliat  to  render  ajudgment 
in  one  State  valid  in  another,  notice  must  have  been  given  to  the  de- 
fendant, in  conformity  with  some  rule  or  statute,  binding  on  hiin  at 
tlie  time  when  the  writ  was  served,  and  must  moreover  be  set  forth 
with  such  convenient  certainty  on  the  record  as  to  show  that  the 
service  was  efi'ectnal.  This  was  said  to  be  true,  even  when  the  party 
was  domiciled  in  the  State  at  the  time  and  subject  to  its  laws,  which 
would,  in  the  absence  of  proof  to  the  contrary,  be  presumed  to  require 
tliat  the  party  should  have  such  reasonable  information  of  the  insti- 
tution of  the  suit  as  would  enable  him  to  appear  and  take  defence. 

The  -doctrine  that  jurisdiction  cannot  be  acquired  witiiout  an 
appearance  or  a  notice,  placing  the  party  under  a  legal  obligation  to 
appear,  is  equally  applicable  whetlier  the  plainiiff  or  defendant  is  in 
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question,  and  an  action  founded  on  a  judgment  rendei-ed  in  favor  of  a 
defendant  for  costs,  may  be  resisted  b}'  proof  tliat  tlie  attorney  who 
brought  tlie  original  suit  was  not  authorized  or  retained  by  tlie  plain- 
tiff; Olea.-ion  v.  Bodd,  4  Metcalf,  333;  Watson  v.  New  England  Bavk, 
lb.  343;  and  the  same  objection  might  no  doubt  be  made  if  a  judg- 
ment in  favor  of  the  defendant,  were  pleaded  in  bar  to  an  action  for 
tlie  same  cause  in  another  State. 

In  Daroy  V.  Ketchum,  11  Howard,  165,  the  defendant  was  sued  in 
Lousiana,  on  a  judgment  rendered  against  him  in  the  State  of  New 
York,  jointly  with  one  George  Gossitt  and  certain  other  persons.  The 
record  of  the  original  proceedings  contained  no  entry  of  service  on  any 
of  the  defendants,  and  Gossitt  was  the  only  one  who  had  appeared. 
Under  these  circumstances  the  want  of  jurisdiction  Avas  held  to  be 
mnnifest  on  inspection,  and  capable  of  being  taken  advantage  of  with- 
out proof  It  was  conceded  that  the  judgment  was  so  far  valid  under 
the  laws  of  New  York,  that  it  might  be  enforced  against  property  held 
or  acquired  by  the  defendants  jointlj^,  althongh  it  was  not  i;ersonally 
binding  on  those  who  did  not  appear.  But  the  argument  drawn  from 
this  source  and  the  provisions  of  the  act  of  1790,  that  judgments  shall 
have  the  same  effect  everywhere  as  the  State  where  they  were  pro- 
nounced, was  met  by  tlie  reply  that  in  construing  the  act,  regard  must 
be  had  to  the  evil  which  it  was  designed  to  correct.  This  was  the 
refusal  of  the  State  courts  to  view  the  judgments  of  other  States  as 
more  than  prima  facie  evidence,  even  when  rendered  after  personal 
service  or  appearance.  Congress  did  not  intend  iu  remedying  this  evil 
to  introduce  another,  by  enabling  the  State  tribunals  to  exercise  juris- 
diction over  the  citizens  of  other  States,  wlio  were  not  Aa\y  notified  and 
did  not  appear.  Judgments  rendered  in  accordance  with  the  doctrines 
of  international  law  and  natural  justice,  which  require  that  a  man  shall 
not  be  condemned  without  being  heard  were  within  the  statute,  but  it 
had  no  application  to  those  which  were  inherently  defective  or  void. 

This  case  was  to  a  great  extent  based  on  that  of  Snyith  v.  Steele,  1 
W.  &  S.  447,  where  it  had  been  held  the  judgments  of  other  States 
must  be  tested  by  the  principles  of  international  law,  rather  than  by 
the  usages  or  statutes  of  the  place  where  they  were  rendered,  and  that 
their  conformity  to  the  one,  will  not  render  them  binding  if  thej'  are 
invalid  under  the  well  settled  rules  and  principles  of  the  other.  "  The 
power  delegated  by  the  Constitution,  to  Congress,''  said  Gibson,  C.  J., 
in  delivering  the  opinion  of  the  court,  "  has  been  executed  by  a 
provision,  that  the  judicial  records  of  a  State  when  proved  in  the 
manner  prescribed,  shall  have  such  faith  and  credit  given  them  as  they 
have  by  law  or  usage  in  the  courts  of  the  State  from  wlience  the  said 
records  are  or  shall  be  taken  ;  and  if  it  were  not  open  to  these  defendants 
to  inquire  into  the  legality  of  the  jurisdiction  assumed  over  their  persons, 


62S  J  U  D  a  M  E  N  T  S     OF    OTHER     STATES. 

tlicy  VN'ould  certainly  be  concluded.  The  record  shows  that  there  was 
service  on  one  of  the  joint  owners,  which  in  the  estimation  of  the  law  of 
the  formn  was  service  on  all ;  for  it  is  affirmed  in  Hill  v.  Jlmcman,  already 
quoted,  that  the  State  of  Louisiana  holds  all  persons  amenable  to  the 
process  of  her  courts,  whether  citizens  or  aliens,  and  whether  present  or 
absent.  It  was  ruled  in  Gco-rr/i'.  v.  Fil:gerald,  ]  2  Louisiana  U.  G04,  that  a 
defendant,  though  he  reside  in  another  State  having  neither  domed,  in- 
terest, uoraorent  in  Louisiana,  and  having  never  been  within  its  territorial 
limits,  may  yet  be  sued  in  its  courts  by  the  instrumentality  of  a  curator 
appointed  liy  the  court  to  represent  and  defend  him.  All  this  is  clear 
enough  as  well  as  that  there  was  in  this  instance  a  general  appearance 
by  attornej',  and  a  judgment  against  all  the  defendants,  wdiich  would 
have  full  faith  and  credit  given  to  it  in  the  courts  of  the  State.  But 
tliat  a  judgment  is  always  regular  when  there  has  been  an  appearance 
by  attorney  with  or  without  warrant,  and  that  it  cannot  be  impeached 
collaterall3'  for  anything  but  fraud  or  collusion,  is  a  municipal  princi- 
ple, and  not  an  international  one,  having  place  in  a  question  of  State 
jurisdiction  or  sovereignty.  Jsow,  though  the  courts  of  Louisiana 
would  enforce  this  judgment  against  the  i)ersons  of  the  defendants  if 
found  within  reach  of  their  process,  yet,  where  there  is  an  attempt  to 
enforce  it  by  the  process  of  another  State,  it  behooves  the  court  whose 
assistance  is  invoked  to  look  narrowdy  into  the  constitutional  injunc- 
tion and  give  the  statute  to  carry  it  out  a  reasonable  interpretation. 
Though  we  have  no  decision  of  the  Supreme  Court  of  the  United  States, 
we  have  the  authorit3r  of  Mr.  Justice  Story  (Com.  on  Const.  §  1307), 
for  saying  that,  though  such  a  proceeding  is  put,  in  general  terms,  on 
the  footing  of  a  domestic  judgment,  it  is  open  to  inquiry  into  the 
jurisdiction  of  the  court  to  pronounce  it,  as  well  as  into  the  right  of  the 
State  itself  to  exercise  authoritj'  over  the  persons  or  the  subject  matter, 
for  which  he  refers  to  Bis^el  v.  Bi-iggs,  9  Mass.  462  ;  Shumway  v.  SIM- 
man,  4  Cowen,  292;  and  Borden  v.  Filcli,  13  Johns.  121;  to  which 
nnght  be  added  as  of  equal  authority  our  own  decision  in  Benton  v. 
Burgot,  10  Serg.  &  Hawle,  240.  What  then,  is  the  right  of  a  State  to 
exercise  authority  over  the  persons  of  those  who  belong  to  another 
jurisdiction  and  who  have,  perhaps,  not  been  out  of  the  boundaries  of 
it?  '  The  sovereignty  united  to  domain,'  says  Vattel,  '  establishes  the 
jurisdiction  of  the  nation  over  its  territories  or  the  countries  which  be- 
long to  it.  It  is  its  province,  or  tiiat  of  its  sovereign,  to  exercise 
justice  in  all  places  under  it  jurisdiction,  or  the  country  which  belongs 
to  it ;  to  take  cognizance  of  the  crimes  committed  and  the  differences 
that  arise  in  the  country.'  '  On  the  other  hand,'  adds  Mr.  Justice 
Story  (Confl.  ch.  14,  §  539),  no  'sovereignty  can  extend  its  process 
be3'ond  its  own  territorial  limits,  to  subject  other  persons  or  property 
to  its  judicial  decisions.     Every  exertion  of  authority   beyond  these 
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limits  is  a  mere  nullity,  and  incapable  of  binding  such  persons  or  prop- 
erty in  other  tribunals.'  And  for  this  he  cites  Picquel  v.  Swan,  5 
Mason,  R.  35-43.  Not  to  multiply  authorities  on  a  point  so  plain,  it 
will  be  sufficient  to  add  the  name  of  Mr.  Burge,  (1  Confl.  1),  who  says  : 
'  it  is  a  fundamental  principle,  essential  to  the  sovereignty  of  every 
independant  State,  that  no  municipal  law,  whatever  its  nature  or  ob- 
ject, should  propria  vigore,  extend  the  territory  of  the  State  by  whicli 
it  lias  been  established.'  And  again  (3  Burge,  Confl.  1044),  'that  the 
authority  of  every  judicial  tribunal,  and  the  obligation  to  obey  it,  are 
circumscribed  by  the  limits  of  the  territory  in  which  it  is  established.' 
Such  is  the  familiar,  reasonable,  and  just  principle  of  the  law  of  nations, 
and  it  is  scarce  supposable  that  the  framers  of  the  Constitution  designed 
to  abrogate  it  between  States  which  were  to  remain  as  independent  of 
each  other,  for  all  but  national  purposes,  as  they  were  before  tlie 
Revolution.  Certainly  it  was  not  intended  to  legitimate  an  assump- 
tion of  extra-territorial  jurisdiction,  which  would  confound  all  distinc- 
tive principles  of  separate  sovereignty  ;  and  there  evidently  was  such 
an  assumption  in  the  proceedings  under  consideration.  Tlie  court  did 
not,  indeed,  begin  by  appointing  a  curator  to  represent  the  absentees, 
of  whose  defence  he  would  probably  have  been  ignorant  or  careless ; 
but  they  did  as  bad,  by  assuming  that  the  joint  owner  present  was  the 
partner  and  attorney  of  his  fellows  absent — an  assumption  unfounded 
in  fact  or  the  law  of  any  other  community.  A  judgment  following 
such  a  beginning,  carries  with  it  no  presumption  of  justice.  But  I 
would,  perhaps,  do  the  jurisprudence  of  Louisiana  injustice,  did  I  treat 
its  coo'nizance  of  the  defendants  as  an  act  of  usurpation.  It  makes  no 
claim  to  extra-territorial  authority,  but  merely  concludes  the  party  in 
its  own  courts,  and  leaves  the  rest  to  the  Constitution,  as  carried  out 
by  the  act  of  Congress.  When,  however,  a  creditor  asks  us  to  give 
to  such  a  judgment,  what  is  in  truth  an  extra-territorial  effect,  he  asks 
us  to  do  vphat  we  will  not,  till  we  are  compelled  by  a  mandate  of  tlie 
court  in  the  last  resort.  To  give  the  same  £ffect  to  a  criminal  law, 
would  not  be  a  greater  invasion  of  State  rights ;  and  it  will  scarce  be 
asserted,  that  a  State  would  be  bound  to  deliver  up  one  of  its  inhabi- 
tants as  a  fugitive  from  justice,  to  answer  for  an  act  done  witliin  iiis 
own  State.  Yet  the  constitutional  provision  embraces  all  proceedings, 
whether  criminal  or  civil.  It  seems,  then,  that  it  was  not  intended  to 
efl'ace  the  lines  of  territorial  jurisdiction  for  the  origination  of  process, 
but  only  to  give  extra-territorial  effect  to  judgments  of  tribunals  having 
jurisdiction  of  the  persons  or  the  property  in  the  first  instance;  and 
we  must,  consequently  treat  all  others  as  nullities." 

It  results  from  tliese  decisions  that  an  agreement  cannot  be  anuUed 
or  enforced  by  a  judicial  sentence,  unless  both  the  parties  are  subject 
to  the  authority  of  the  tribunal  by  which  the  decision  is  pronounced. 
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"  he  court  will  not  proceed  at  the  instanoe  of  the  complainant,  unless 
the  defendant  is  also  present,  or  has  an  opportunitj'  of  being  heard. 
Xo  one  would  pretend  that  a  decree  directing  a  bond  to  be  given  up  or 
cancelled  was  valid  against  an  absent  obligor  who  was  not  summoned. 
If,  howex'cr,  we  are  to  believe  the  case  of  (J/irenn-  v.  Wilson,  9  Wallace, 
108,  the  marriage  contract  is  an  exception  to  this  rule,  and  may  be  dis- 
solved on  the  application  of  either  party  although  the  other  is  not 
summoned,  does  not  appear,  and  resides  beyond  the  jurisdiction  of  the 
court.  This  decision  may  be  law  by  virtue  of  the  authority  of  the 
Supreme  Court,  but  it  is  opposed  to  the  best  considered  cases  in  the 
State  tribunals;  Colrin  v.  Reed,  5  P.  P.  Smith,  375;  Reel\.  Elder,  12 
Id.  308;  Borden  v.  Filch,  15  Johnson,  141;  The  Gommonwealth  v. 
Blood,  91  Massachusetts,  348;  and  obviously  tends  to  results  which 
were  not  designed  or  contemplated  when  the  Constitution  was  adopted. 
It  may  be  that  the  departure  of  one  of  the  parties  to  the  matrimonial 
compact  from  the  common  domicil,  will  not  preclude  the  other  from 
procuring  a  divorce  under  the  local  law.  The  jurisdiction  is  derived 
from  a  joint  act  wdiicli  one  cannot  undo.  But  it  does  not  follow  that 
a  husband  can  by  going  to  another  State  or  country  enable  the  courts 
to  pronounce  a  decree  that  will  be  binding  on  the  wife  without  service 
of  process  or  appearance.  Under  these  circumstances,  she  does  not 
submit  herself  to  the  authority  of  the  court  by  coming  within  the  juris- 
diction, nor  does  the  conrt  acquire  authority  over  her,  and  there  is  con- 
sequently nothing  on  which  jurisdiction  can  rightfull}'  be  based. 

The  principle  is  the  same  when  there  is  a  want  of  jurisdiction  over 
the  cause.  In  Fohjrr  v.  The  Culumbian  laaurance  Cumpany,  99  Mas- 
sachusetts, 267,  the  suit  was  brought  in  Massachusetts  against  a  cor- 
poration chartered  by  the  State  of  New  York.  It  appeared  from  the 
case  stated  that  a  decree  of  dissolution  had  been  pronounced  against 
the  corporation  by  the  Supreme  Court  of  the  latter  State,  on  a  petition 
filed  b^'  a  stock  holder,  setting  forth  that  the  directors  were  declarino- 
and  paying  dividends  out  of  the  capital  stock,  contrary  to  the  pro- 
visions of  the  charter.  It  was  contended,  on  behalf  of  the  defendant, 
that  the  courts  of  New  York  were  the  appropriate  forum  for  the  adjudi- 
cation of  questions  arising  under  her  laws,  and  that  their  decision  could 
not  be  overruled  collaterally  by  a  foreign  tribunal.  The  court  were, 
however,  of  opinion  that  the  decree  was  void  for  want  of  jurisdiction. 
In  delivering  judgment.  Gray,  J.,  observed,  that  the  article  of  the  Con- 
stitution of  the  United  States,  which  requires  full  faith  and  credit  to 
be  given  in  each  State  to  the  judicial  proceedings  of  every  other  State, 
did  not  preclude  the  inquiry  whether  a  judgment  obtained  in  one  State, 
and  relied  on  in  another,  was  rendered  by  a  court  having  jurisdiction 
of  the  cause,  and  of  the  parties.  Hickey  v.  Stewart,  3  Howard,  762; 
Darcy  y.    Eetchum,  11  Id.  165;   Garlelon  v.  Bictford,  13  Gray,  591. 
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If  the  court  was  one  of  general  jurisdiction,  tlie  presumption,  indeed, 
wns  in  favor  of  the  validity  of  its  proceedings.  Ear\)e,y  v.  Tyler,  2 
"Wallace,  328;  Knapp  v.  Abell,  10  Allen,  485.  But  this  presumption 
was  not  conclusive,  and  it  was  always  competent  to  show  that  the  court 
had  not  jurisdiction  of  the  cause.  If  it  had  not,  there  was  no  judicial 
proceeding,  as  in  the  case  of  an  appeal  of  death  brought  in  the  English 
common  bench,  which  was  coram  non  judine.  Case  of  the  MarahoJuea, 
10  Co.  766.  This  was  peculiarly  true  when  the  action  of  the  court  was 
not  in  the  exercise  of  its  inherent  general  jurisdiction,  but  under  a 
special  power  conferred  by  statute,  and  the  judgment  if  in  excess  of  the 
authority,  would  be  void.  Thatcher  v.  Powell,  6  Wheat.  125  ;  Shriver 
V.  Lynn,  2  Howard,  60. 

In  the  case  under  consideration,  the  Court  of  Appeals  had  assumed 
to  dissolve  a  corporation  at  the  suit  of  a  ijrivate  individual.  No  such 
power  was  known  to  tiie  common  law,  nor  had  it  been  exercised  at  any 
time  b}'  equity.  The  Boston  Olass  Compan;/  v.  Langdon,  24  Pick,  52. 
The  revised  statutes  were  relied  on,  but  did  not  warrant  the  decree. 
They  only  authorized  the  dissolution  of  a  corporation  on  the  applica- 
tion of  the  directors,  or  where  it  had  been  insolvent  for  more  than  a 
year.  The  record,  as  produced  in  evidence,  did  not  present  either  of 
these  features,  and  as  the  proceedings  were  under  a  special  statutor3' 
power  the  defect  could  not  be  aided  by  i>resuming  that  which  did  not 
appear. 

What  the  record  must  contain  in  order  to  make  the  judgment  valid, 
and  whether  jurisdiction  should  be  presumed  when  the  facts  necessary 
to  confer  it  do  not  appear  on  the  face  of  the  proceedings,  are,  however, 
difficult  and  disputed  questions,  about  which  the  authorities  do  not 
ao-ree.  Wilcox  v.  Kassick,  2  Michigan,  1C5;  Wilson  v.  Jackson,  10 
Missouri,  196.  In  Bape  v.  Heaton,  9  Wisconsin,  328,  a  judgment  by 
default  in  Pennsylvania,  was  held  insufficient  as  a  ground  of  recovery  iu 
TVisconsin,  because  the  return  of  the  sheriff  to  the  writ,  as  set  forth  of 
record,  did  not  show  which  of  the  defendants  was  served,  or  that  the  per- 
son with  whom  the  copy  of  the  writ  was  left  was  of  full  age.  The  defend- 
ants bore  the  same  surname,  and  might  have  been  members  of  the*same 
household,  but  the  court  said  that  this  could  not  be  inferred  from  tlie 
return,  which  was,  "  served  by  leaving  a  copy  of  the  writ  with  a  mem- 
ber of  his  family."  It  was  held  to  be  immaterial  that  the  defendants 
were  domic.il,ed  in  Penns3dvania,  because  it  must  be  presumed,  in  the 
absence  of  proof,  that  the  law  was  the  same  tliere  as  in  Wisconsin,  and 
required  a  personal  service,  or  that  a  written  notice  should  be  left  with 
an  adult  member  of  the  family.  A  similar  decision  was  made  in  Hall 
V.  Williams,  6  Pick.,  where  it  appeared  from  the  record  that  only  one 
of  the  defendants  were  served  or  pleaded.  In  these  instances,  the 
parties  filed  a  plea  denying  notice  or  appearance,  but  the  result  would 
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apparently'  have  been  the  same  if  the  question  had  arisen  on  a  plea  of 
71U.I  tiel  record. 

It  has  also  been  said,  in  some  instances,  that  to  render  the  judgment 
of  another  State  a  good  cause  of  action,  the  record  must  show  that 
the  court  took  the  necessary  steps  to  obtain  jurisdiction  over  the 
parties.  Eangely  v.  Wehsier,  11  New  Hampshire,  299  ;  Burringer  v. 
King,  5  Gray,  1 1  ;  The  Commonwealth  v.  Blood,  97  Mass.  ,338,  340.  This, 
it  was  held  in  Rangely  v.  Wehater,  that  notice  was  a  fact  which  should 
appear  affirmatively,  and  could  not  be  presumed,  if  it  was  not  averred. 
The  weight  of  authority,  however  is,  that  if  the  presumption  omnia 
rite  acta  is  not  irrefragable,  where  the  proceedings  of  superior  tribunals 
are  in  question,  it  will  at  least  stand  until  overthrown  by  proof  1 
Smith's  Leading  Cases,  1021,  6  Am.  ed.  ;  Wheeler  v.  Raymond,  8 
Cowen,  311  ;  Jarvis  v.  Robinson,  21  Wisconsin,  523;  Iloore  v.  Starks, 
1  Ohio,  N.  S.  369  ;  Richards  v.  Skif,  8  Id.  586.  The  better  opinion, 
therefore,  seems  to  be,  that  although  the  failure  of  the  record  to  show 
notice,  will  leave  the  waj'  open  for  an  allegation  that  it  was  not  given, 
it  will  not  authorize  a  judgment  for  the  defendant,  on  a  plea  of  nul  tiel 
record,  or  a  demurrer  to  the  declaration.  Wood  v.  Watkinson,  17  Con- 
necticut, 306;  Hall  v.  Williams;  Butcher  v.  The  Bank,  2  Kansas, 
70;  McJilton  v.  Love,  13  Illinois,  486.  A  court  sitting  publicly  for 
the  administration  of  justice,  will  be  presumed  to  have  exercised  their 
authority  dul3',  until  tlie  contrary  is  proved,  and  the  burden  is  upon 
him  who  alleges  that  tliej'  did  not  proceed  with  notice  to  the  parties 
and  in  the  due  course  of  law.  Batcher  v.  The  Bank;  Thompson  v. 
Emmert,  15  Illinois,  115;  Dunhar  v.  Hallowell,  34  Id.  168.  Accord- 
ingly, when  the  record  sets  forth  that  the  writ  was  served,  it  will 
be  presumed  to  have  been  served  according  to  law,  and  in  a  way  to 
sustain  the  judgment.  Wilsonv.  TF/7so?i,  10  Missouri,  334.  Andfora 
like  reason,  it  is  not  necessary  for  the  record  to  show  that  the  defend- 
ant was  notified  that  a  judgment  of  non-suit  which  had  been  entered 
for  the  plaintiff  had  been  set  aside,  and  that  the  latter  was  about  to 
proceed  to  trial,  because  the  presumption  is  that  the  court  would  not 
adopt  such  a  course  in  a  way  to  prejudice  the  defendant.  San  ford  v. 
Sanford,  28  Connecticut,  6.  This  case,  said  Storrs,  C.  J.,  in  delivering 
judgment,  "  is  governed  by  the  familiar  maxim,  applicable  to  the  proceed- 
ings of  everj'  court  having  jurisdiction  of  a  case,  omnia  presumuntur 
solemn  iter  esse  acta,  under  which  it  is  presumed  that  the  decisions  of 
such  a  court  are  well  founded,  and  its  judgments  regular,  and  that 
facts  without  proof  of  which  its  judgments  should  not  have  been 
rendered,  were  proved  before  it.  Littleton  v.  Gross,  3  B.  &  C.  327  ; 
Spieres  V.  Parker,  1  T.  R.  145;  The  King  v.  Lyme,  1  Doug.  159; 
The  King  v.  Nottingham  Water  Works  Company,  6  A.  &  E.  355  ; 
Broom's  Legal  Maxims,  427.     In  Moore  v.  Starks  (1  Ohio  St.  Rep. 


MILLS    V.    DURYEE:     McELMOYLE    V.     COHEN.         633 

369),  it  was  held  that  the  judgment  of  a  court  of  general  jurisdiction, 
in  a  case  in  which  it  expressly  appeared  from  the  record,  that  no  service 
of  the  process  was  made  upon  the  deCendant,  was  a  nnllity,  but  that  if 
the  record  had  been  silent  on  the  sulijeet  of  such  service,  the  judgment 
would  have  been  valid,  and  could  not  be  collaterallj-  impeached.  Tlie 
court  says,  "  If  the  court  obtained  jurisdiction  over  the  person  of  the 
defendant,  it  matters  not  what  errors  may  have  intervened,  their  pro- 
ceedings cannot  be  collaterally  impeached,  but  must  be  held  valid  until 
reversed.  If,  however,  that  jurisdiction  was  not  obtained,  the  record 
is  a  nullity.  This  case  differs  from  cases  in  which  the  record  is  silent 
on  the  subject  of  process  or  service.  In  such  cases  it  has  been  held, 
that  although  the  decree  of  the  court  is  reversible  for  error,  as  not  show- 
ing affirmatively  a  necessary  fact,  yet  because  a  court  of  general  juris- 
diction, has  assumed  to  exercise  jurisdiction  of  the  case,  it  will  be 
presumed  that,  notwithstanding  the  silence  of  the  record,  the  court  ha(t 
obtained  jurisdiction  over  the  person  of  the  defendant.  These  princi- 
ples are  confirmed  in  Richards  v.  Skiff  (8  Oliio  St.  Rep.  586),  and 
seem  to  us  to  be  elementary.'' 

The  attornej's  by  whom  the  parties  are  represented  are  within  the 
benefit  of  this  rule  as  being  officers  of  the  court,  and  those  who  deny 
their  authority  to  act  must  show  that  they  were  not  duly  authorized. 
Thompson  v.  Emmert,  15  111.  415;  Lawrence  v.  Jarvis,  32  Id.  304; 
Wilson  V.  Kassick,  2  Mich,  165,  177;  Potter  v.  Parsons,  14  Iowa, 
286.  Hence  it  will  not  be  a  good  objection  to  an  exemplification  of 
the  judgment  of  another  State  that  it  does  not  show  a  warrant  tiled 
by  the  attorney  who  instituted  the  suit  or  appeared  and  took  defence. 
Rogers  v.  Burns,  3  Casey,  525.  Such  an  omission  may  be  erroneous  ; 
Banning  Y.  Taylor,  12  Harris  291;  but  it  does  not  render  the  judgment 
void,  and  it  is  not  therefore  a  deleuce  to  an  action  brought  collaterally 
on  the  judgment. 

The  presumption  in  favor  of  superior  courts  does  not  prevail  in  the 
case  of  inferior  courts,  or  of  any  court  acting  under  a  limited  and 
statutory  power,  and  not  in  the  course  of  common  law.  1  Smith's 
Ldg.  Cases,  991,  1011  ;  Strieker  v.  Kelly,  7  Hill,  116;  Folger  v.  The 
Ins.  Go.  99,  Mass.  267  ;  Easton  v.  Badger,  33  New  Hamp.  22S. 
To  render  the  judgment  of  a  justice  of  the  peace  or  other  inferior 
tribunal  binding,  in  another  State,  the  record  must  consequently  set 
forth  enough  to  show  that  jurisdiction  was  acquired  over  tlie  cause  and 
the  parties.  Thomas  v.  Robinson,  3  Wend.  267  ;  Sheldon  v.  Hopkins,  7 
Id.  345  ;  Archer  v.  Romaine,  14  Wis.  375  ;  and  in  Folger  v.  27)6  Ins. 
Co.,  the  rule  was  applied  to  a  decree  of  the  superior  court  of  Xew  Voric, 
dissolving  a  corporation  cliartered  by  the  Legislature  of  that  State 
under  a  power  conferred  specially  b}-  statute.  It  was  said  in  like 
manner  in   The  Commonwealth  v.  Gould,  97   Mass.   538,  that  as  the 
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power  to  divorce  a  vinculo  was  not  known  to  or  given  by  the  common 
law,  the  record  must  show  atflrmatively  tliat  the  parties  resided  within 
tile  State,  and  were  duly  notified  ;  and  if  it  did  not,  tlie  decree  would 
be  void,  and  could  not  be  pleaded  in  bar  to  an  indictm.ent  for  biuamy 
or  adulter}'.  It  was  held,  moreover,  in  Thomas  v.  Bobinson,  that  when 
the  powers  of  a  limited  or  inferior  tribunal  are  statutory,  the  act  which 
confers  them  must  be  pleaded  or  adduced  in  proof.  The  application  of 
this  doctrine  is  embarrassed  by  the  difficulty  under  which  a  court  must 
nccessaiily  labor  in  determining  the  rank  and  status  of  the  tribunals 
of  anotlior  State.  It  has  been  ingeniously  suggested  that  in  the  ab- 
sence of  proof  a  sufficient  ground  of  distinction  may  be  found  in  the 
title  of  the  court.  Archer  v.  Romaine,  14  Wisconsin,  .SYS  ;  Jarvis  v. 
Ti'ibinson,  24  Id.  5-4.  In  Archer  v.  Romaine  a  "  marine  court"  was 
said  to  be  presumably  one  of  limited  and  inferior  powers,  while  the 
opposite  inference  was  drawn  in  Jaruis  v.  Robinson,  with  reference  to 
a  "  circuit  court." 

The  presumption  that  all  things  were  riglitlj-  done,  will  not  be  car- 
ried be^^ond  proper  bounds  even  in  the  case  of  superior  courts.  Ripe 
V.  Heaton,  9  Wisconsin,  328.  The  GommonweallhY.  Blood,  97  Miss.  33S. 
^Vhen  the  record  shows  that  the  proceedings  were  commenced  by  pub- 
lication, or  the  attachment  of  goods  or  laud,  a  judgment,  purporting 
to  bind  tlie  defendant  personally,  will  be  void,  and  cannot  be  made 
the  foundation  of  an  action  in  another  State.  Latimer  v.  The  Rail- 
way, 4'!  Missouri,  105  ;  Clinton  v.  Plattner,  13  Ohio,  209  ;  Woodward  v. 
Tremrre,  (5  Pick.  364;  Swer  v.  Coffin,  1  Gushing,  350. 

Under  these  circumstances,  the  presumption  is  adverse  to  the  juris- 
diction on  what  a[)pears,  and  extrinsic  eviilence  is  not  admissible  to 
remedy  the  defect.  It  would  also  seem  that  when  there  is  no  entry  of 
service,  and  only  one  of  the  defendants  is  alleged  to  have  appeared,  the 
court  will  not  presume  that  the  others  had  notice,  and  the  record  will 
be  a  mere  nullity  as  to  them,  on  which  no  recovery  can  be  had  in 
another  State.  Darcy  v.  Ketchum,  11  Howard,  165.  In  Harris  v.  Har- 
deman, 14  Howard,  344,  a  return  by  the  marshal,  served  on  the  defendant 
Hardeman,  bj^  leaving  a  true  copy  at  his  residence,  was  in  like  man- 
nier  held  to  be  insufficient,  under  a  rule  of  court  requiring  that  service 
should  be  personal,  or  if  the  defendant  was  absent,  by  leaving  a  copy 
of  the  writ  at  his  residence  at  least  twenty  days  before  the  return 
thereof;  and  the  statutes  of  Mississippi,  which  directed  that  when  tlie 
defendant  could  not  be  found,  service  should  be  etfected  b^^  leaving  a 
copy  of  the  writ  with  his  wife,  or  some  member  of  iiis  familj'  above  the 
age  of  sixteen  years,  or  if  no  such  person  would  receive  it,  then  by 
leavino-  it  in  some  public  place  at  the  dwelling  of  the  defendant.  In 
this  instance,  however,  the  question  arose  on  a  motion  made  in  the  do- 
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mestic  forum  to  quash  the  judgment,  and  not  collaterally  or  in  another 
State. 

If  the  defendant  In  a  suit  commenced  by  attachment  without  service, 
appears  or  gives  security  to  dissolve  the  lien,  a  judgment  subsequent!}' 
rendered  will  bind  him  personally,  and  may  be  enforced  bj'  action  in 
another  State.  Blyler  v.  Kline,  14  P.  F.  Smith,  130;  Mahew  v. 
Thatcher,  6  Wharton,  129;  Shumway  v.  Stillman,  6  Wend.  44  7; 
N'lyes  V.  Butler,  6  Barb.  613.  In  Bissell  v.  Briggs,  9  Mass.  4fiS,  it 
was  however  said  by  Chief  Justice  Parsons,  that  a  defendant  would 
not  give  the  court  jurisdiction  over  his  person,  by  appearing  to  re- 
lease his  property  or  contest  tlie  justice  of  the  demand  under  which  it 
■was  attached;  and  the  point  was  so  decided  in  Pawling  v.  Bird's 
Ex'rs,  13  Johnson,  206. 

It  still  remains  to  inquire  how  far  the  record  is  conclusive  on  tlie 
question  of  jurisdiction,  and  whether  the  recitals  which  it  contains  can 
be  impeached  by  extrinsic  evidence.  In  considering  this  point,  we  may 
properly  advert  to  the  rule  which  prevails  in  the  case  of  domestic  judg- 
ments. 

At  common  law  a  record  imported  absolute  verity,  and  evidence 
could  not  be  received  to  contradict  or  vary  anj'thing  that  it  averred. 
Freeman  v.  Leonard,  1  Allen,  54;  Cook  \.  Darling,  18  Pick.  393; 
Ilarshey  v.  Blackmarr,  20  Iowa,  161.  But  this  did  not  preclude  an  ex- 
amination of  the  proceedings  for  the  purpose  of  discovering  whether 
tlie  due  course  of  law  had  been  pursued.  Accordingly,  when  a  judg- 
ment was  brought  for  examination  before  a  superior  court  on  error, 
tlie  want  of  a  warrant  of  attorney,  might  be  assigned  as  a  ground  of 
reversal.  Banning  v.  Taylor,  12  Harris,  289;  Bradburn  v.  Taylor,  1 
W'ilson,  85  ;  Morris  v.  Fletcher,  Croke  Car.  53  ;  Arundel  v.  Arundel, 
Croke  Jac.  10.  The  common  law  was  rigorous  in  requiring  notice  and 
appearance,  or  that  the  authority  of  the  attorney  who  assumed  to  rep- 
resent the  party  should  be  verified  bj'  filing  a  duly  authenticated  warrant, 
and  a  failure  to  observe  this  form  might  be  taken  advantage  of  at  any 
stage  of  the  proceedings,  although  the  defect  was  cured  after  verdict  by 
the  statute  of  Jeofails,  and  might  be  remedied  when  the  judgment  was  by 
confession  or  default  by  filing  the  warrant  nunc  pro  tunc  after  the  record 
had  gone  up,  and  bringing  it  before  the  Superior  Court  by  a  certiorari 
issued  on  a  suggestion  that  there  was  matter  in  the  court  below  which 
had  not  been  returned.  Vincent  v.  Bodurdo,  2  Keble,  199;  JDayrell 
&  Thinn's  Case,  1  Leonard,  22;  Bishop's  Case,  5  Coke,  316;  Johns 
V.  Bowen,  Croke  Jac.  597;  Dyke  v.  Sweeting,  1  Wilson,  181;  Viner 
Abridg.  Error,  L.,  a.  pi.  7,  9  ;  Banning  v.  Taylor.  Here  the  error  was 
discernible  on  the  face  of  the  proceedings,  and  no  averment  could  be 
made  against  the  record  with  a  view  to  showing  either  that  the  attor- 
ney was  not  duly  authorized,  or  that  the  defendant  did  not  appear. 
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CaUen  v.  Ellison.  13  Ohio,  N.  S.  446.  This  is  true  even  in  the  course 
of  proceedings  for  the  discovery  and  correction  of  error,  and  applies  a 
fo>-tiori  when  the  question  arises  collaterall3',  or  in  an  action  broui^'ht  to 
enforce  the  judgment.  Weye)-  v.  Zane,  3  Ohio,  251  ;  Ler/range  v.  War,l, 
1 1  Id.  257  ;  Field  v.  Gibhs,  3  Peters,  C.  C.  R.  155  ;  Vandyke  v.  Bastedo, 
3  Green,  224;  Clarke  v.  McCannon,  7  W.  &  S.  409;  TlchoutY.  Gilley, 
3  Vermont,  415;  St.  Albans  v.  Bush,  i  Id.  58;  Pillsbury  v.  Dngan,  9 
Ohio,  117;  Cook  V.  Darling,  18  Picli;.  39.j  ;  Granger  v.  Clarke,  22 
Maine,  128  ;  Huntington  v.  Charlotte,  15  Vermont,  46.  In  Cook  v. 
Darling,  a  pica  to  an  action  of  debt  or  the  judgment  of  a  count}'  court 
that  tiie  defendant  did  not  reside  in  the  State  where  tlie  original  suit 
was  instituted,  was  not  summoned,  and  did  not  appear  or  take  defence, 
was  accordingly  overruled  on  demurrer. 

A  similar  decision  was  made  in  Granger  v.  Clark,  whore  the  plea  in 
addition  to  the  averments  made  in  Cook  v.  Darling,  contained  tlie  further 
allegation,  that  the  judgment  had  been  obtained  through  fraud.  The 
court  said,  that  the  remedy  of  the  defendant  lay  in  an  application  to 
set  the  judgment  aside,  or  in  a  writ  of  error.  It  was  decided  in  like 
manner  in  Hill  v.  Hiffly,  6  Yerger,  444,  that  a  judgment  could  not  be 
questioned  collaterally  on  grounds  not  disclosed  by  the  record. 

A  denial  of  the  authority  of  the  attorne}',  who  appeared  for  tlie  de- 
fendant, or  brought  tlie  suit,  is  equally  inadmissible,  as  throwing  tliat 
o[ien  to  controversy,  which  the  judgment  has  closed.  Callin  v.  Ellison, 
13  Ohio,  N.  S.  449,  455  ;  Holbert  v.  Montgomery's  Ex'rs,  5  Dana,  11  ; 
Finneran  v.  Leonard,  7  Allen,  54  ;  Blood  v.  Crandall,  2  Williams,  336  ; 
St.  Albans  v.  Bush,  4  Vermont,  58  ;  Ward  v.  Baker,  1  E.  D.  Smith,  423; 
Coil  V.  Haven,  30  Conn.  190.  The  presumption  is,  that  the  court  before 
deciding  the  case,  ascertained  all  the  jurisdictional  facts  necessary 
to  render  the  decision  valid,  and  this  inference  is  one  that  cannot  be 
directly  or  indirectly  countervailed  by  proof  It  is  the  judgment  which 
gives  force  and  conclusiveness  to  the  record  of  the  proceedings,  b}-  rais- 
ing a  presumption  that  thej'  were  considered  and  approved  by  the 
court,  and  not  the  record  of  the  proceedings  to  the  entry  of  the  jud"-- 
ment.  Neivcomb  v.  Peck,  17  Vermont,  302.  This  is  the  more  oljvious, 
because  the  record  as  made  up  on  a  return  to  a  writ  of  error,  or  with  a 
view  of  being  used  as  evidence  in  another  suit,  passes  over  the  various 
steps  taken  to  notify  the  defendant,  and  begins  with  a  recital,  that  be 
was  summoned  to  answer  the  demand  of  tlie  plaintiff.  Hence,  in  de- 
claring on  a  judgment,  it  is  enough  in  general  to  set  the  adjudication 
forth  as  the  ground  of  liability,  without  alleging  that  the  defendant  was 
served  with  process  or  that  he  appeared. 

It  can  seldom  be  competent  for  the  defendant  to  deny  that  which  the 
plaintiff  need  not  aver  or  prove,  and  a  plea  that  the  defendant  was  not 
served  with  process,  or  that  the  attorney  who  appeared  for  him  acted 
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Tvithout  authorit}',  is  accordingly  inadmissible  in  a  suit  founded  upon  a 
judgment  pronounced  bj' a  domestic  and  superior  court.  This  is  quite 
consistent  with  the  well  established  principle,  that  notice  is  essential 
to  jurisdiction.  When  the  want  of  notice  is  admitted  or  appears 
aflirmatively  of  record,  the  judgment  will  fail;  Moore  v.  Siarks,  1  Ohio, 
N.  S.  309  ;  Trimble  v.  Longivorth,  13  Id.  431,  438  ;  but  a  plea  denying 
notice  is  bad,  because  there  is  a  presumption  of  notice,  which  cannot 
be  overthrown.  1  Smith's  Leading  Cases,  6  Am.  ed.  ;  Callin  v.  Elliaon, 
13  Ohio,  N.  S.  446,  4.56;  Fowler  v.  Whiteman,  2  Id.  270,  286.  Under 
these  circumstances  the  common  law  remits  the  injured  party  to  his 
writ  of  error,  or  an  application  to  the  court  which  rendered  the  judg- 
ment, to  set  it  aside  and  allow  him  a  hearing  on  the  merits;  Banning  v. 
Taylor,  12  Harris,  289  ;  or  he  may  in  some  instances,  maintain  a  suit 
against  the  sheriff  who  returned  the  writ,  or  the  clerk  by  whom  the 
record  was  made  up. 

The  doctrine  that  judgment  should  not  be  given  ex  parte,  nor  until 
Loth  sides  shall  have  had  an  opportunity  of  being  heard,  is  reconciled 
by  these  means  with  the  respect  due  to  the  proceedings  of  the  tribunals 
intrusted  witli  the  administration  of  justice.  Callen  v.  Ellison,  13  Ohio, 
N.  S.  446,  455  ;    Goit  v.  Haven,  30  Conn.  190. 

In  like  manner,  the  authority  of  the  attorney  who  represented  the 
defendant  cannot  be  traversed  in  a  suit  on  a  domestic  judgment,  be- 
cause the  effect  would  be  to  destroj'  the  certainty  of  judicial  decision, 
by  transferring  the  determination  of  a  jurisdictional  fact  from  the  forum 
to  which  it  properly  belongs,  to  another  where  it  cannot  well  or  safely 
be  considered.  Callen  v.  Ellison.  A  judgment  will  not  be  set  aside 
even  in  the  court  where  it  originated,  on  the  ground  that  the  attorney 
was  not  (Xn\y  authorized,  unless  he  is  unable  to  respond  in  damages  ; 
1  Kebler,  89  ;  1  Salkeld,  88  ;  Denton  v.  Koyrs,  5  Johnson,  296;  Field 
V.  Gibbs,  1  Peters,  C.  C.  R.  155  ;  Manykuson  v.  Borsetl,  2  1[.  &  Gill, 
274  ;  Banning  v.  Taylor,  12  Harris,  289,  293  ;  or  where  the  plaintiff  takes 
the  responsibility  of  accepting  an  appearance  or  confession  of  judgment 
without  putting  the  defendant  on  his  guard  by  the  service  of  process, 
when  relief  will  be  given  on  equitable  grounds,  without  regard  to  the 
solvency  of  the  attorney.  Robson  v.  Easton,  1  Term,  59  ;  Bnyles  v. 
Buckland,  1  Exchequer,  1  ;  Cox  v.  Nichols,  2  Yeates,  540;  Cowper  v. 
Anawalt,  2  Watts,  4  90;  Holker  v.  Parker,  1  Cranch,  430;  Crilchfield 
V.  Porter,  3  Ohio,  518;  Handley  v.  Slatelor,  6  Littell,  186;  Banning  v. 
Taylor,  12  Harris,  289. 

A\'hatever  may  be  thought  of  the  right  to  show  a  want  of  jurisdiction 
by  averment  in  opposition  to  the  record,  it  is  universally^  conceded  that 
when  such  a  defect  appears  on  the  face  of  the  proceedings,  the  judg- 
ments of  all  courts,  foreign  or  domestic,  will  be  null  and  void.  Gossett 
V.  Howard,  10  Q.  B.  359,  452  ;   Foivler  v.  Park,  3  Mason,  289  ;  Ptcquet 
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V,  Swann,  5  Id.  42  ;  Bar/.man  v.  Hopkins,  6  English,  157,  16G  ;  Moore  v. 
,S7rn7;.s',  ]  Ohio,  N.  S.  309  ;  Trimble  v.  Long,  13  Id.  431  ;  Holt  v.  AUo- 
%vaij,  i  Blackford,  108;  Fullrrton  v.  Horton,  11  Vermont,  42.5;  Biineler 
V.  DawHon,  4  Scammon,  536.  The  reason  is,  that  when  an  authority  is 
confined  within  certain  limits,  an  act  which  transcends  them  is  neces- 
sarily invalid.  This  is  a  general  principle  applying  to  every  power, 
whether  derived  from  the  State  or  conferred  \)y  an  individual.  The 
jurisdiction  of  the  great  courts  at  Westminster  was  general,  not 
universal,  and  the  Common  Pleas  could  not  take  cognizance  of  a 
criminal  infoi-mation,  nor  the  King's  Bench  of  a  writ  of  right.  1  Smith's 
Leading  Cases,  lO'.iC  ;  The  Case  of  the  MarsheUea,  10  Coke,  68,  To,  17; 
The  Coluvibian  Insurance  Co.,  99  Mass.  287.  If  a  Circuit  Court  of  the 
United  States  were  to  tr}'  and  convict  a  citizen  of  a  libel,  or  if  a  State 
court  whose  jurisdictioji  was  merely  civil  should  entertain  a  jirosecn- 
tion  for  a  criuie,  the  adjudication  wouhl  be  coram  non  jmli.ce,  and  could 
neither  be  relied  on  as  a  ground  for  detaining  the  alleged  offender,  nor 
as  a  justification  by  the  olficer  who  assumed  to  execute  the  sentence  of 
the  court.  Wdliant!<on''s  Caxe,  3  C';isey,  359,  452.  In  like  manner,  a  grant 
of  letters  testamentar)-  1)3-  the  Quarter  Sessions,  or  a  judgment  in  as- 
sumi)sit  by  a  court  of  probate  would  be  merely  void,  and  neither  estab- 
lish the  validitjr  of  the  will,  in  the  I'ormer  instance,  nor  bind  tlie 
person  or  estate  of  the  defendant,  in  the  latter.  Williamx(m^s  Case. 
AVhile,  therefore,  it  is  true  in  general  that  the  proceedings  of  a  court 
of  record  cannot  be  drawn  in  question  collaterall}',  and  will  be  binding 
until  set  aside  or  reversed  on  error,  the  principle  does  not  apply  unless 
the  court  had  jurisdiction  over  the  cause  and  the  parties.  Shriver's 
Lessee  v.  Lynn,  2  Howard,  43;  The  Lessee  of  HicJcey  v.  Sletvnrt,  3  Id. 
750  ;  Stric/cer  v.  Kelleij,  7  llill,  11  ;  The  People  v.  Cassillis,  8  Id.  164  ; 
Han-ington  v.  The  People,  6  Barbour,  607. 

Superior  courts  may,  however,  be  supposed  to  know  the  limits  of 
their  powers,  and  will  be  presumed  not  to  have  exceeded  them  unless 
the  contrarj^  is  apparent ;  Voorhi.es  v.  The  U.  S.  Bank,  10  Peters,  4  72  ; 
Grignon's  Lessee  v.  Aslor,  2  Howard,  219;  and  the  better  opinion 
would  seem  to  be  that  when  the  subject  matter  is  within  the  authority 
of  the  court,  it  will  be  presumed  to  have  been  dul}'  exercised  as  it 
regards  the  parties.  Horner  v.  Doe,  1  Indiana,  130;  Conrad  v.  John- 
son, 12  Id.  136.  It  has,  however,  been  said,  in  some  in.stances,  that  as 
notice  is  essential  to  confer  jurisdiction,  no  judgment  can  be  valid 
unless  the  record  shows  that  the  defendant  had  an  opportunity  of  being 
heard;  Gwinn  v.  JIc Carroll,  1  S.  &  ^l.  368;  Sleers  v.  Slecrs,  3  Cush- 
rnan,  513  ;  while  there  are  cases  which  go  fuj-ther  and  to  the  point,  that 
judicial  proceedings  may  be  avoided  liy  proof  tliat  notice  was  not  given, 
in  opposition  to  a  positive  averment  that  the  defendant  wns  served 
with  process  or  appeared  ;   Edwards  v.  Toomer,  14  S.  &  M.  75  ;   Smilh 
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V.  The  State,  13  Id.  140;  although  it  is  admitted,  even  under  this  course 
of  decision,  that  a  recital  of  the  service  of  the  writ  is  prima  facie  evi- 
dence, and  will  be  regarded  as  true  until  evidence  is  adduced  on  the 
other  side.  Saffarana  v.  Terry,  12  Smedes  &  Marshall,  690  ;  1  Smith's 
Leading  Cases,  1021,  6  Am.  ed.  In  some  of  the  instances  in  which 
these  principles  were  asserted,  the  tribunal  was  foreign  or  of  inferior 
jurisdiction  ;  Borden  v.  Filch,  15  Johnson,  141 ;  Milh  v.  Martin,  19 
Id.  33;  Latham  y.  Edge.rton,  9  Cowen,  22'7 ;  Irving  v.  Dickerson,  21 
Indiana,  308  ;  but  they  have  been  laid  down  in  others  with  reference 
to  the  superior  courts  of  the  same  State.  Owen  v.  McCarrol,  1 
Smedes  &  Marshall,  354  ;  Evans  v.  Smith,  1  Id.  85  ;  Shaeffer  v.  Yates, 
2  D.  Monroe,  453;  Campbell  v.  Broivn,  1  Howard's  Mississippi,  106. 
In  HoUingsivorth  v.  Barbour,  4  Peters,  446,  a  decree  of  a  county  court 
directing  the  sale  of  the  land  of  a  defendant  who  resided  beyond  the 
limits  of  the  State,  and  had  received  no  notice  of  the  institution  of  the 
suit,  was  held  inoperative,  and  jurisdiction  over  the  parties  said  to  be  as 
essential  as  jurisdiction  over  the  cause.  Similar  language  was  held  by 
the  Supreme  Court  of  New  York,  in  Denning  v.  Corwin,  11  Wend. 
648,  and  more  recently  in  Noyes  v.  Butler,  6  Barbour,  613,  and  Ha7-d 
V.  Shipman,  lb.  621.  The  point  actually  decided,  however,  in  Denning 
V.  Corwin,  was  the  well  established  one  that  where  a  court  of  general 
powers  proceeds  under  a  special  authority,  not  according  to  the  course 
of  the  common  law,  their  proceedings  will  be  judged  by  the  rules  appli- 
cable to  the  acts  of  limited  and  inferior  tribunals.  1  Smith's  Leading 
Cases,  1011,  6  Am.  ed. ;  Folger  v.  The  Insurance  Co.,  99  Mass.  287  ; 
Sharp  V.  Speir,  4  Hill,  76  ;  Strieker  v.  Kelly,  lb.  11.  And  some  of  the 
decisions  in  New  York  carry  the  doctrine  that  a  superior  tribunal 
which  has  jurisdiction  over  the  cause,  must  be  presumed  to  have  ex- 
ercised it  in  the  proper  manner  by  giving  notice  to  the  parties,/ to  the 
furthest  extent  compatible  with  justice.  In  Foot  v.  Stevens,  17  Wend. 
483,  the  soundness  of  the  position  taken  in  Denning  v.  Corwin,  was 
controverted,  and  it  seems  to  have  been  thought  that  where  the  judg- 
ment of  a  court  of  general  powers  is  still  standing  and  unreversed,  it 
cannot  be  impeached  or  set  aside  collaterally,  because  the  record  does 
not  set  forth  that  the  due  course  of  procedure  was  pursued,  or  that  the 
court  acquired  jurisdiction  over  the  parties  through  the  service  of  a 
process  or  a  voluntary  appearance.  It  was  held  to  follow  that  the 
plaintiff  might  maintain  an  issue  joined  on  a  plea  of  nul  tiel  record  to 
an  action  of  debt  in  the  Supreme  Court  of  New  York,  on  the  judgment 
of  a  county  court,  by  producing  the  record  of  a  judgment  by  default, 
which  did  not  aver  that  the  defendant  was  summoned  or  that  he  came 
in  and  took  defence. 

The  point  actually  decided  in  this  ease  was,  that  notice  may  be  pre- 
sumed in  the  case  of  a  superior  court,  when  the  question  arises  collaterally 
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ill  anolher  tribunal  ;  but  in  Hart  v.  Seuras,  21  AVendell,  40,  tbis  presump- 
tion was  applied  with  less  reason  to  sustain  proceedings,  which  had 
been  bi-ought  before  a  higher  court  for  revision.  The  question  arose  on 
a  writ  of  error  to  a  judgment  rendered  bj'  the  Court  of  Common  Pleas, 
and  the  objection  taken  was,  that  the  record  did  not  show  that  the  de- 
fendants wore  summoned  or  that  they  appeared.  This  was  held  not  to 
be  error,  on  the  ground  that  everj-  intendment  was  to  be  made  in  favor 
of  the  proceedings  of  superior  courts.  The  Common  Pleas  were  a  court 
of  general  powers,  and  must  be  presumed  to  have  taken  the  proper  steps 
to  obtain  jurisdiction  over  the  parties  before  entering  the  judgment.  The 
case  ol'  Foote  v.  Stcrej^a,  21  A\"end.  4S3,  was  cited  and  relied  on  as  estab- 
lishing that  tlie  failure  of  tlie  record  to  show  notice  or  appearance,  did 
not  render  the  judgment  void.  Bronson,  J.,  in  dissenting  from  the  ma- 
jority of  the  court,  showed  that  this  decision  was  not  in  point,  because 
the  question  arose  collaterally-  in  an  action  on  the  judgment,  and  not  in 
the  course  of  proceedings  for  the  discoverj'  and  correction  of  error.  In 
Kem2yc's  Lessee  v.  Kennedy,  5  Cranch,  173,  185,  Ch.  J.  Marshall,  had 
said,  tliat  although  the  want  of  a  recital  that  the  court  had  acquired 
jurisdiction  over  the  person  of  the  defendant  did  not  render  the  judg- 
ment a  nullit}',  it  was  erroneous  and  might  clearly  be  reversed. 

The  only  redress  left  under  the  view  taken  in  Hart  v.  Seixas,  to  a 
partv  injured  bj-  an  ex  paiie  judgment,  is  an  application  to  the  tribunal 
hj  whicli  the  wrong  was  done,  who  may  act  as  they  think  proper,  with- 
out the  salutary  check  imposed  by  a  knowledge  that  their  proceed- 
ings are  liable  to  be  reviewed.  It  is  true,  as  Cowen,  J.,  remarket!, 
that  the  record  as  returned  in  obedience  to  the  mandate  of  a  writ  of 
error  begins  with  a  brief  recital,  that  the  defendant  was  summoned,  or 
that  he  was  in  custodj',  without  setting  forth  the  writ  or  the  return 
made  to  it  by  the  sheriff.  Viner  Error,  E.  c.  pi.  4,  5,  6,  11,  G.  c.  But  it 
Avas  still  open  to  the  defendant  to  allege,  that  the  proceedings  anterior 
to  the  declaration  were  defective,  and  bring  them  up  for  examination 
on  a  certiorari  issued  on  the  ground  of  a  diminution  of  record  ;  Dayrell 
(£■  Thinn's  Case,  1  Leonard,  22;  Johns  v.  Boiven,  Croke  Jac.  597; 
Bishop's  Case,  5  Coke,  37  ;  Pechey  v.  Harrison,  1  Lord  Raymond,  232, 
Viner,  L.  a.  pi.  7,  9  ;  and  the  judgment  was  then  open  to  reversal, 
unless  the  objection  could  be  obviated  by  a  fictitious  suggestion,  that 
the  return  to  the  certiorari  was  incomplete,  and  issuing  another  which 
gave  an  opportunity  to  supply  any  omission  that  was  formal  or  acci- 
dental, and  send  the  record  as  amended  to  the  court  above.  Banning 
V.  Taylor,  12  Harris,  289,  292.  But  although  merel}'  technical  defects 
inioht  be  corrected  in  this  waj',  those  which  were  substantial  could  not, 
and  were  necessarily  fatal,  unless  they  had  been  waived  by  appearing 
and  putting  the  case  at  issue  on  the  merits.  The  want  of  service  may 
obviously  be  made  good  by  a  voluntary  appearance ;  Cross  v.  Carroll, 
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Croke  Elizabeth,  665  ;  ^ut  the  better  opinion  would  seem  to  be  that, 
when  a  full  examination  of  the  record  fails  to  show  that  the  defendant 
was  notified  or  that  he  appeared,  the  case  is  not  one  in  which  the 
want  of  proof  can  be  supplied  by  inference.  See  Banning  v.  Taylor,  12 
Harris,  289,  292  ;  Harris  v.  Hardiman,  14  Howard,  344 ;  Bruce  v.  Wait,  1 
M.  &  G.  1 ;  Schloss  v.  White,  16  California,  65  ;  Viner  Error,  N.  pi.  8  ; 
Jenkins,  3*7,  pi.  5  ;  Lovelace  v.  Jenniper,  Croke  Jac.  311. 

It  was  said  in  Gore  v.  Parkhurst,  Croke  Eliz.  223,  that  where  it 
does  not  appear  of  record  that  the  defendant  was  in  custody  at  the 
time  of  declaration  filed,  the  judgment  is  erroneous,  and  should  be  re- 
versed ;  and  in  Lancaster  v.  Sedley,  Hobart,  364,  that  it  would  be  a 
sufflcient  assignment  of  error  that  the  defendant  was  neither  in  custody, 
nor  at  large  on  bail.  So  strictly  is  the  principle  enforced  in  England, 
that  to  render  a  foreign  attachment  valid,  it  must  be  preceded  bj'  a 
summons  to  the  defendant,  and  a  return  that  he  cannot  be  found; 
Bruce  v.  Wait,  ]  Manning  &  Granger,  1 ;  Fisher  v.  Lane,  3  Wilson, 
297  ;  2  W.  Bl.  834  ;  Anderson  v.  Young's  Ex'rs,  4  Harris,  443,  447  ; 
and  in  Bruce  v.  Wait,  the  judgment  was  reversed  for  the  want  of  this 
preliminary. 

In  Banning  v.  Taylor,  12  Harris,  289,  292,  the  court  said  that,  by 
Magna  Charta,  no  one  could  be  condemned  save  by  the  judgment  of 
his  peers  or  the  law  of  the  land,  and  the  constitution  of  Pennsylvania, 
was  to  the  same  effect.  The  law  of  the  land  meant  due  process  of 
law,  and  no  one  could  prevail  against  another  without  such  process, 
unless  the  defendant  appeared  voluntarily  in  person  or  by  attorney. 
In  the  latter  alternative,  the  warrant  of  attorney  should  be  filed  with 
the  appearance,  and  if  it  was  not,  the  judgment  would  be  reversed  on 
error  or  stricken  off  in  the  court  below,  unless  the  defect  was  cured  by 
filing  a  warrant  nunc  pro  tunc. 

In  Bloom  v.  Burdick,  1  Hill,  148,  the  court  recurred  to  the  ground 
taken  in  Denning  v.  Corwin,  and  it  was  said  that  however  large  the 
powers  of  a  court  might  be,  the  judgment  would  be  void  if  they  were  not 
pursued.  And  in  Williamson  v.  Berry,  8  Howard,  494,  and  the  Lessee  of 
Hickey  v.  Stewart,  3  Id.  750,  it  was  declared  broadly  by  the  Supreme 
Court  of  the  United  States,  that  when  one  tribunal  is  asked  to  enforce 
the  judgment  of  another,  the  jurisdiction  of  the  latter  is  always  open  to 
examination.  And  this  is  no  doubt  true  if  taken  with  the  qualification  that 
when  the  proceedings  of  superior  courts  are  drawn  in  question  collater- 
ally, the  silence  of  the  record  will  be  supplied  by  intendment  and  the  pro- 
ceedings held  valid  unless  manifestly  beyond  the  authority  of  the  court. 
The  inquiry  in  every  such  case  is  one  of  law,  to  be  determined  by  the 
record.  If  that  contains  enough  to  support  the  judgment,  it  is  irrefrag- 
able, if  it  does  not,  the  deficiencj'  cannot  be  supplied  by  extrinsic  evi- 
dence. A  judgment  without  notice  is  contrary  to  the  due  course  of 
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law  guarantied  by  the  constitutions  of  tlie  Union  and  of  the  several 
States,  but  the  presumption  of  notice  may,  where  the  judgments  of 
superior  courts  are  concerned,  take  the  phice  of  proof.  Gallen  v.  Elli- 
son, 13  Ohio,  N.  S.  446,  455  ;   Trimble  v.  Longworth,  lb.  4.31,  439. 

Tlie  distinction  would,  therefore,  seem  to  be  between  collateral  pro- 
ceedings and  those  for  the  discovery  and  correction  of  error.  Notice 
may  be  presumed  in  the  former  case ;  Moore  v.  Starks,  1  Oliio,  N.  S. 
369,  3T3  ;  The  Bank  v.  Juclson,  4  Selden,  254  ;  The  Bank  v.  Doe,  1 
Indiana,  130  ;  Gerrard  v.  Jackson,  12  Id.  636  ;  but  it  must  appear  affir- 
matively in  the  latter  to  save  the  judgment  from  reversal;  Hawkins 
v.  Jfairkivf!,  28  Ind.  66  ;  Abedil  v.  Abedil,  26  Ind.  2.87  ;  Hough  v. 
Canby,  8  Blackford,  301 ;  Bodurlha  v.  Goodrich,  3  Gray,  508  ;  Trimble  v 
Longwortli,  13  Ohio,  N.  S.  431,  439  ;  Fowler  v.  Whiteman,  2  Id.  70  ;  San- 
ford  V.  Sanford,  28  Conn.  6  ;  1  Smith's  Leading  Cases,  1020,  6  Am.  ed. ; 
and  no  such  presumption  will  be  made  in  favor  of  the  jurisdiction  of 
an  inferior  court,  or  of  a  court  acting  under  a  special  statutory  authority. 
Snyder  v.  Snyder,  25  Ind.  399 ;  Folger  v.  The  Ins.  Co.,  99  Mass.  267. 
And  in  The  Commomueallh  v.  Blood,  it  was  held  to  follow,  that  as  the 
power  to  grant  divorces  is  given  by  statute,  and  was  unknown  to  the 
common  law,  a  divorce  granted  in  one  State  is  not  binding  in  another, 
unless  the  record  coutains  enough  to  show  that  the  court  had  jurisdic- 
tion over  the  parties  as  well  as  the  cause. 

If  we  now  turn  to  the  judgments  of  other  States,  it  will  appear  from 
the  authorities  taken  as  a  whole,  that  a  general  allegation  that  the 
party  appeared  or  had  notice,  will  not  preclude  him  in  the  one  case 
fi  oni  showing  that  the  notice  was  not  so  given  as  to  be  effectual,  or  from 
disproving  the  authoritj'-  of  the  attorney  who  entered  the  appearance 
in  the  other.  Wiimn  v.  The  Bank  of  Mount  Pleasant,  6  Leigh, 
670;  Gli'nuon  v.  Dodd,  4  Metcalf,  133;  Aldrich  v.  Kinney,  4  Conn. 
380.  The  opinion  expressed  in  Hall  v.  Williams,  6  Pick.  222  (ante), 
tiiat  the  record  cannot  be  controverted  even  for  the  purpose  of 
showing  that  the  court  did  not  take  the  necessary'  steps  to  obtain 
jurisdiction,  may  be  regarded  as  overruled  by  the  subsequent  deci- 
sions, which  establish  that  if  this  is  true  with  regard  to  domestic 
judgments  it  does  not  applj'  when  those  of  other  States  are  in  ques- 
tion ;  Finneran  v.  Leonard,  7  Allen,  54;  and  that  an  entry  or  recital 
that  the  party  filed  a  declaration  or  appeared  and  took  defence, 
or  that  he  was  substituted  as  administrator  on  the  death  of  the 
person  who  brought  the  suit  originally,  may  be  explained  or  over- 
tiirown  by  i^roof,  that  the  act  was  that  of  an  attorney  who  was  not 
duly  authorized,  Gleason  v.  Dodd;  Wilson  v.  Bank;  Aldrich  v. 
Kinney;  Thompson  y.  Einmerl,  15  Illinois,  415;  Lawrence  v.  Jaruis, 
32  Id.  304;  Shumway  v.  Stillman,  4  Cowen,  292,  6  Wend,  447.  In 
like  manner  where  process  was  served  on  one  of  two  defendants  and 
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a  general  appearance  entered  opposite  the  names  of  both,  it  was  held 
admissible  to  show  that  the  attorney  was  only  authorized  to  represent 
the  former  and  that  the  latter  was  consequently  not  bound  by  the  judg- 
ment. Pheps  V.  Brewer,  9  Gushing,  390.  So  also  a  divorce  granted 
on  the  application  of  the  husband,  may  be  avoided  collaterally  by 
evidence  that  the  wife  was  not  domiciled  in  the  State  where  the 
decree  was  pronounced  ;  was  not  served  with  process,  and  did  not  ap- 
pear. Commonwealth  v.  Blood,  91  Mass.  338 ;  Elder  v.  Reel,  12  P.  F. 
Smith,  308  ;  Coluin  v.  Beed,  5  Id.  378  ;  Borden  v.  Fitch,  15  Johnson, 
140. 

In  these  instances,  however,  and  others  of  a  like  kind,  the  courts 
have  relied  on  the  well  known  rule  that  estoppels  must  be  certain,  as 
a  reason  for  admitting  evidence,  that  might  have  been  shut  out  by  a 
clear  and  positive  recital.  There  was  said  to  be  n'o  direct  or  necessary 
conflict  between  an  avernaent  on  the  one  part,  that  the  defendant  ap- 
peared, and  proof  on  the  other,  that  the  appearance  was  by  an  attorney 
who  did  not  represent  the  defendant.  And  there  has  been  a  manifest 
reluctance  to  go  beyond  this  and  assume  the  responsibility  of  holding 
that  an  unequivocal  allegation,  that  the  defendant  was  served  person- 
ally or  entered  a  personal  appearance,  can  be  disproved  by  parol 
evidence.  In  Oleason  v.  Dodd,  the  court  declined  to  express  an 
opinion  on  this  point,  and  contented  themselves  with  saying  that  there 
was  no  doubt  of  the  right  to  give  evidence,  which  tended  to  disclose 
the  truth  without  falsifying  the  record.  A  similar  distinction  between 
the  efl"ect  of  a  precise  and  of  a  merelj''  general  allegation  of  notice  was 
drawn  in  Wilson  v.  The  Bank,  6  Leigh,  575  ;  and  Wilcox  v.  Kassick, 
2  Michigan,  165  ;  and  the  former  spoken  of  as  absolutely  binding,  while 
the  latter  was  said  to  be  open  to  contradiction.  It  was  held  in  like 
manner  in  Wood  v.  Walkins,  17  Connecticut,  300,  that  notice  might  be 
denied  when  the  record  was  silent,  but  not  when  it  contained  an  express 
averment ;  while  in  Pierce  v.  Olney,  20  Connecticut,  345,  the  court  seem 
to  have  thought  that  a  recital  of  appearance  would  be  conclusive  nnder 
ordinary  circumstances,  although  they  allowed  an  averment,  that  the 
defendant  had  appeared  to  an  action  brought  against  him  in  the  State 
of  New  York,  to  be  explained  by  a  statute  of  that  State,  which  directed 
the  clerk  of  the  court  where  the  judgment  was  rendered,  to  enter  an 
appearance  for  defendants  who  were  beyond  the  reach  of  process. 

Dicta  of  a  like  kind  maj''  be  found  in  Lincoln  v.  Tower,  2  McLean,  473, 
487  ;  and  Wilcox  v.  Kassick,  2  Michigan,  165  ;  while  it  has  been  said 
in  various  other  instances,  that  the  right  to  contest  the  jurisdiction  of 
the  courts  of  other  States  will  fail,  when  brought  in  conflict  with  a 
direct  and  positive  averment  of  record,  and  that  an  appearance  so 
alleged  cannot  be  traversed,  although  the  authority  of  the  attorney 
who  entered  it  may  be  denied.    Bimeler  v.  Dawson,  4  Scammon,  536  ; 
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Welch  V.  Sykes,  1  Gilman,  197  ;  Thompson  v.  Emmert,  15  Illinois, 
115.  A  similar  view  was  taken  in  Lawrence  v.  Jarvis,  32  Illinois, 
309 ;  and  the  defendant  said  to  be  free  to  show  that  the  attorney  was 
not  authorized  to  appear  for  him,  but  not  that  the  attorney  did  not 
appear.  If  this  is  all  that  the  cases  above  cited  establish,  the  language 
held  in  some  of  them  implies  that  the  court  would  have  gone  further, 
and  to  the  extent  of  permitting  a  flat  contradiction  of  the  record,  if 
necessary  to  protect  the  defendant  against  a  judgment,  rendered  with- 
out jurisdiction  or  the  necessary  steps  to  make  it  effectual.  Bape  v. 
Beaton,  9  Wisconsin,  328  ;  Gleason  v.  Dodd,  4  Metcalf,  133  ;  Pollard 
V.  Baldwin,  22  Iowa,  328 ;  Ewer  v.  Coffin,  1  Gushing,  23 ;  Finneran  v. 
Leonard,  1  Allen,  54.  In  Sfarbuck  v.  Hurray,  5  Wend.  148  ;  the  de- 
fendant was  accordingly  held  entitled  to  contradict  an  explicit 
declaration,  that  he  had  appeared  and  taken  defence  to  the  action.  "  It 
has  been  strenuously  contended,"  said  Marcy,  J.,  in  delivering  the 
opinion  of  the  court,  "  that  if  other  matter  may  be  pleaded  by  the 
defendant,  he  is  estopped  from  asserting  anything  against  the  allega- 
tion contained  in  the  record.  It  imports  perfect  verity,  it  is  said,  and 
the  parties  to  it  cannot  be  heard,  to  impeach  it.  It  appears  to  me, 
that  this  proposition  assumes  the  very  fact  to  be  established,  which  is 
the  onljr  question  in  issue.  For  what  purpose  does  the  defendant 
question  the  jurisdiction  of  the  court  ?  Solely  to  show  that  its  proceed- 
ings and  judgments  are  void,  and  therefore  the  supposed  record  is  not 
in  truth  a  record.  If  the  defendant  had  not  proper  notice  of,  and  did 
not  appear  to  the  original  action,  all  the  State  courts,  with  one  excep. 
tion,  agree  in  opiniou,  that  the  paper  introduced,  as  to  him,  is  no 
record  ;  but  if  he  cannot  show,  even  against  the  pretended  record,  th.it 
fact,  on  the  alleged  ground  of  the  uncontrollable  verity  of  the  record, 
he  is  deprived  of  his  defence,  by  a  process  of  reasoning,  that  is,  to  my 
mind,  little  less  than  sophistry.  The  plaintiffs,  in  effect,  declare  to 
the  defendant :  '  The  paper  declared  on  is  a  record,  because  it  says, 
you  appeared,  and  you  appeared  because  the  paper  is  a  record.'  This 
is  reasoning  in  a  circle.  The  appearance  makes  the  record  uncontrol- 
lable verity,  and  the  record  makes  the  appearance  an  unimpeachable 
fact.  The  fact  which  the  defendants  put  in  issue  (and  the  whole 
current  of  State  court  authority  show  it  to  be  a  proper  issue)  is  the 
validity  of  the  record ;  and  it  is  contended,  that  he  is  estopped  by  the 
unimpeachable  credit  of  that  very  record,  from  disproving  any  one 
allegation  contained  in  it.  Unless  a  court  has  jurisdiction,  it  can 
never  make  a  record  which  imports  uncontrollable  verity  to  the  party 
over  whom  it  has  usurped  jurisdiction,  and  he  ought  not,  therefore,  to 
be  estopped  by  any  allegation  in  that  record,  from  proving  any  fact 
that  goes  to  establish  the  truth  of  a  plea  alleging  a  want  of  jurisdic- 
tion.    So  long  as  the  question  of  jurisdiction  is  in  issue,   the  judg- 
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ment  of  a  court  of  another  State  is,  in  its  effect,  like  a  foreign  judg- 
ment, prima  facie  evidence  ;  but  for  all  the  purposes  of  sustaining  that 
issue,  it  is  examinable  into,  to  the  same  extent  as  a  judgment  rendered 
by  a  foreign  court.  If  the  jurisdiction  of  the  court  is  not  impeached, 
it  has  the  character  of  a  record,  and  for  all  purposes,  should  receive 
full  faith  and  credit." 

In  Harris  v.  Hardeman,  14  Howard,  336,  340,  this  decision  was 
cited  and  relied  upon  as  an  authoritative  exposition  of  the  law,  and 
the  same  doctrine  may  be  found  in  Noyes  v.  Butler,  6  Barb.  613,  and 
Wilson  V  The  Bank  of  Mount  Pleasant,  5  Leigh,  570.  In  Norwood  v. 
Clarke,  24  Texas,  551,  proof  that  the  defendant  was  not  served  with 
process,  was  in  like  manner  held  admissible,  although  the  record  set 
forth  that  service  was  effected.  In  Rogers  v.  Owin,  21  Iowa,  58,  and 
Bape  V.  Heaton,  9  Wisconsin,  328,  the  court  obviously  inclined  in  this 
direction,  although  the  point  was  said  to  be  in  doubt. 

Whatever  the  rule  may  be  where  there  is  no  loophole,  the  court  may 
unquestionably  be  astute  to  find  an  opening  for  the  admission  of  the 
truth  (ante).  Hence  a  recital  that  the  party  appeared,  or  was  sub- 
stituted of  record,  will  not  preclude  him  from  showing  that  he  did 
not  appear  in  person;  Gleason  v.  Dodd,  4  Metcalf,  1.33;  nor  will  an 
allegation  that  he  appeared  in  obedience  to  a  summons,  exclude  proof 
that  he  was  not  present  at,  and  did  not  take  part  in  the  trial.  Bogers 
v.  Owin,  21  Iowa,  58.  So  it  was  held  in  Pollard  v.  Baldwin,  22  Iowa, 
328,  in  accordance  with  Starbuck  v.  Murray,  that  a  recilal  that  a 
defendant  was  "served"  or  "duly  served"  might  be  disproved  by 
parol. 

On  the  other  hand,  several  decisions  may  be  found  in  which  the 
force  of  an  estoppel  has  been  attributed  to  a  precise  and  defiuite  re- 
cital of  notice  or  appearance  in  the  record  of  another  State.  Bimeler 
V.  Dawson,  4  Scammon,  536;  Wilcox  v.  Kassick,  2  Mich.  165,  117; 
Spencer  v.  Brockway,  1  Ohio,  359  ;  Goodrich  v.  Jenkins,  6  Id.  43 ; 
Evans  v.  Justine,  lb.  117;  Newcomb  v.  Peck,  17  Vermont,  302; 
Laphain  v.  Briggs,  1  Williams,  26  ;  Pritchett  v.  Clark,  4  Harrington, 
280.  Thus  in  Warren  v.  Lusk,  16  Mo.  102;  Harbin  v.  Chiles,  20  Id. 
314,  and  Wilson  v.  Kassick,  the  court  held  that  when  the  record  of  the 
judgment  on  which  the  suit  is  brought  avers  that  service  was  made 
upon  the  defendant,  or  that  he  appeared,  he  cannot  contest  the  truth 
of  the  allegation,  or  show  that  the  attorney  who  entered  the  appear- 
ance was  not  duly  authorized.  The  same  point  was  determined  in 
Newcomb  v.  Peck  and  Lapham  v.  Briggs,  and  a  recital  that  the  defend- 
ant had  appeared,  said  to  be  as  much  beyond  the  reach  of  contra- 
diction, as  in  the  case  of  a  domestic  judgment. 

A  similar  doctrine  was  announced  in  Westervelt  v.  Lewis,  2  McLean, 
511;  while  in  Boberts  v.  Caldwell,  5  Dana,  512,  the  Kentucky  Court 


646  JUDGMENTS    OF    OTHER    STATES. 

of  Appeals  treated  the  averment  of  an  appearance  by  attorney  as 
incontrovertible  and  conclusive  on  the  question  of  jurisdiction.  But  it 
is  generally  conceded,  that  when  the  service  set  forth  on  the  record  of 
the  judgment,  is  manifestly  in  rem,  as  when  it  is  a  mere  attachment  of 
property  without  notice  to  the  defendant,  the  presumption  will  be  that 
there  was  no  personal  jurisdiction,  unless  there  is  enough  to  show  that 
it  really  existed.  PeMon  v.  Plainer,  13  Ohio,  200  ;  Pierce  v  Hickok,  39 
Vermont,  292.  In  Wilcox  v.  Kassick,  2  Michigan,  165,  HY,  the  subject 
was  elaborately  considered,  and  the  result  of  the  authorities  said  to  be, 
"  First.  That  in  an  action  brought  upon  the  judgment  of  a  court  of 
general  jurisdiction  of  another  State,  no  plea  or  proof  can  be  received 
in  contradiction  of  any  material  fact  appearing  by  the  record,  unless 
such  plea  or  proof  would  be  received  in  an  action  upon  the  judgment 
in  the  court  in  which  it  was  rendered.  Second.  That  if  the  record 
shows  a  want  of  jurisdiction,  the  judgment  is  a  nullity.  Third.  That  if 
the  record  does  not  show  either  that  the  court  had,  or  that  it  bad  not 
jurisdiction,  the  jurisdiction  will  be  presumed,  but  in  such  case  facts 
showing  a  want  of  jurisdiction,  may  be  alleged  by  plea,  and  if  estab- 
lished, a  recovery  may  thus  be  defeated.  And,  Fourth.  That  when  the 
j-ecord  shows  that  the  process  was  not  personally  served,  and  that  the 
defendant  did  not  appear  in  person  in  the  suit,  but  that  an  attorney 
of  the  court  appeared  for  him,  the  authority  of  such  attorney  will  be 
presumed." 

The  cases  are  obviously  irreconcilable  and  something  may  be  said  on 
either  side.  If  the  statutory  provision,  that  a  judgment  shall  have  the 
same  faith  and  credit  as  in  the  State  where  it  was  rendered,  extends  to 
the  proceedings  of  the  court  as  set  forth  of  record,  a  denial  of  notice, 
or  of  the  authority  of  the  attorney,  will  be  as  inadmissible  in  a  suit  on 
judgment  of  another  State  as  it  confessedly  is  when  the  action  is  based 
on  a  domestic  judgment.  If,  on  the  other  hand,  the  design  of  the  Consti- 
tution, as  interpreted  by  the  statute,  is  that  the  judgment  should  not  be 
conclusive  unless  the  court  had  jurisdiction  of  the  cause  and  the  parties, 
there  will  alwa^'s  be  room  for  the  preliminary  inquirj',  whether  the  de- 
fendant was  notified  or  appeared  voluntarily  without  process.  Between 
these  views  there  is,  seemingly,  no  middle  ground,  and  the  balance  of 
'convenience  inclines  strongly  in  favor  of  the  latter  doctrine.  Rape 
V.  Eeaton,  9  Wisconsin,  329,  3.35.  To  send  a  man  who  is  prejudiced 
by  a  false  or  fraudulent  recital  of  notice  or  appearance  to  the  other 
side  of  the  continent  for  redress,  is  equivalent  to  a  denial  of  justice. 
Theoretically,  his  remedy  may  be  perfect,  but  the  distance  and  expense 
are  formidable  obstacles  in  practice.  An  application  to  the  court  which 
pronounced  the  judgment,  requires  time,  and  may  meet  with  unexpected 
del.ajrs,  and  it  can  seldom  be  successful  in  the  ordinary  course  of  pro- 
cedure before  the  suit  on  the  judgment  is  pushed  to  execution.     The 
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difficulty  increases  with  the  growth  of  the  Republic,  and  is  greater  now 
than  when  the  United  States  were  confined  to  a  narrow  strip  on  the 
Atlantic  seaboard.  The  object  of  the  Constitution  is,  therefore,  best 
attained  by  holding  that  while  the  judgment  of  a  sister  State  is  conclu- 
sive on  the  merits,  it  will  not  preclude  the  defendant  from  sliowing 
that  the  court  was  not  authorized  to  render  the  judgment,  or  that 
he  was  not  subject  to  the  authority  of  the  court.  Goit  v.  Eaven, 
30  Conn.  190,  198. 

Whatever  doubt  may  exist  on  these  points,  it  is  conceded  that  juris- 
dictional averments  are,  when  sufficiently  precise  and  definite,  prima 
facie  evidence,  which  will  stand  good  until  disproved.  Pollard  v.  Bald- 
win, 22  Iowa,  328.  The  law  was  so  held  in  Cheever  v.  Wilson,  9  Wal- 
lace, 123,  when  Mr.  Justice  Swayne  said,  that  if  a  judgment  was  con- 
clusive in  the  State  where  it  was  rendered,  in  was  equally  conclusive 
everywhere  in  the  courts  of  the  United  States.  It  had  been  contended 
that  the  petitioner  went  to  Indiana  to  procure  the  divorce,  and  that 
she  never  resided  there.  The  only  question  was  as  to  the  reality  of 
her  new  residence  and  of  the  change  of  domicil.  That  she  did  reside 
in  the  county  where  the  petition  was  filed,  was  expressly  found  bj-  the 
decree.  Whether  this  finding  was  conclusive,  or  only  prima  facie 
evidence,  was  a  point  on  which  the  authorities  were  not  in  haimou}'-. 
The  court  did  not  deem  it  necessary  to  express  any  opinion  upon  tlie 
point.  The  finding  was  clearly  sufficient  until  overcome  by  adverse 
testimony,  and  none  adequate  to  that  result  had  been  adduced.  See 
Smith's  Leading  Cases,  1003,  6  Am.  ed. 

The  rule  that  a  general  authoritj'  cannot  be  limited  by  restrictions 
which  are  not  made  known  to  the  parties  interested,  applies  where  a 
defendant  seeks  to  avoid  the  obligation  of  a  judgment  by  evidence,  that 
the  attorney  by  whom  it  was  confessed  or  entered,  was  not  duly  au- 
thorized. It  may  be  shown,  that  he  was  not  retained  by  the  defendant, 
but  not  that  he  exceeded  his  authority.  Crawford  v.  White,  It  Iowa,  560. 
And  this  will  be  true,  even  when  the  allegation  is  accompanied  by  a 
charge  of  collusion  between  the  plaintiff  and  the  attorney,  unless  the 
judgment  is  in  excess  of  the  amount  due;  Crawford  v.  While;  it 
being  well  settled,  that  equity  will  not  ordinarily  open  a  judgment,  on 
the  ground  that  it  was  obtained  by  fraud,  when  there  is  no  defence  on 
the  merits.     Luckenback  v.  Wilson,  11  Wright,  33. 

It  is  obviously  essential  to  the  effectual  operation  of  the  design  of  the 
Constitution,  that  the  records  of  the  judgments  of  other  States,  duly 
authenticated  under  the  act  of  Congress,  should  not  merel3'  prove 
themselves,  but  give  rise  to  a  presumption  that  the  court  possessed  the 
authority  which  it  assumed  to  exercise.  Williams  v.  Preston,  3  J.  J. 
Marshall,  603;  3Iills  v.  Steiuart,  12  Alabama,  90;  Latine  v.  Clements, 
13  Georgia,  246 ;  Bissell  v.  Briggs,  9  Mass.  462 ;  The  Bank  of  the  United 
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Slates  V.  The  Merchants'  Bank  of  Baltimore,  7  Gill,  415,  439  ;  Rathhone 
V.  Terry,  1  Rhode  Island,  53;  Wilcox  y.  Kassick,  2  Michigan,  165;  iJaev. 
Eulhert,  17  111.  572  ;  Harvey  v.  Tyler,  2  Wallace,  328  ;  Garleton  v.  Bick- 
ford,  13  Gray,  593  ;  Knapp  v.  Ahell,  10  Allen,  485.  The  point  was  so  held 
in  Clark's  Adm'r  v.  Day,  2  Leigh,  172,  and  Kent  v.  Mundall,  9  Id.  12, 
notwithstanding  the  objection,  that  the  jurisdiction  of  the  courts  of 
another  State  depends  on  its  statutes,  and  is  a  question  of  fact,  which 
does  not  appear  of  record,  and  must  be  proved  by  parol  evidence.  The 
presumption  omnia  rite  acta  will  accordingly  hold  good  until  repelled, 
and  the  burden  of  proof  is  on  him  by  whom  a  record  duly  authenticated 
and  which  appears  to  be  regular,  is  impugned,  Buffum  v.  Stimpson, 
5  Allen,  591 ;  Bissell  v.  Wheelock,  11  dishing,  277.  Accordingly,  when 
the  validity  of  a  judgment  is  assailed  on  grounds  depending  on  the 
local  law,  and  which  would  not  be  sufficient  on  general  principles,  the 
defence  must  be  specifically  averred  and  established  by  appropriate  evi- 
dence. Wheeler  v.  Raymond,  8  Cowen,  314  ;  Jarvis  v.  Robinson,  21 
Wisconsin,  523.  Hence,  it  will  not  be  enough  to  allege  generallj^  that 
the  proceedings  were  not  within  the  jurisdiction  of  the  court,  or  that  a 
party  against  whom  judgment  has  been  rendered  as  executor,  was  not 
legally  authorized  to  represent  the  testator,  without  pointing  out  the 
defect,  and  giving  all  the  facts  in  evidence,  which  are  necessary  to  show 
that  it  exists.  Robertson  v.  Struth,  5  Q.  B.  94  ;  Knapp  v.  Abell,  10  Allen, 
485.  A  court  sitting  publicly  in  another  State  or  Territory,  will  be  pre- 
sumed to  be  dul}'  constituted,  and  to  have  pursued  the  authority  con- 
ferred upon  it  hy  the  law.  If  there  is  a  want  or  excess  of  power,  it 
must  be  set  forth  by  plea,  and  the  rule  or  custom  which  is  alleged  to 
have  been  violated,  shown  by  some  appropriate  means  of  proof  Rob- 
ertson V.  Struth. 

The  laws  of  another  State  are,  agreeably  to  numerous  authorities, 
facts  which  must  be  given  in  evidence,  and  cannot  be  taken  notice  of 
judicially.  See  Robinson  v.  Struth,  5  Q.  B.  94 ;  Knapp  v.  Abell,  10  Allen, 
55.  Accordingly,  when  a  statute  of  the  original  forum  is  alleged  as 
affording  an  exception  to  a  judgment  which  would  be  valid  under  the 
local  law,  it  must  be  adduced  and  proved.  The  rule  applies  conversely 
where  the  statutes  of  a  foreign  country  are  relied  on  to  sustain  a  judg- 
ment, which  would  be  invalid  under  the  law  of  the  place  where  it  is 
sought  to  be  enforced,  and  if  they  are  not  given  in  evidence  at  the 
trial,  the  court  will  not  allow  them  to  be  introduced  during  the 
argument,  or  made  a  ground  for  setting  aside  the  verdict.  Knapp  v. 
Abell,  10  Allen,  485. 

While  this  is  confessedly  the  rule,  as  between  countries  which  are 
wholly  alien  to  each  other,  having  no  common  bond  or  government,  a 
different  principle  may  apply  among  States,  which  like  those  of  the 
American  Union,  are  for  many  purposes  one  nation  and  governed  by  the 
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same  organic  statute.  The  Slate  of  Ohio  v.  Hinchman,  3  Casey,  419.  The 
act  of  Congress  requires,  that  the  acts,  records,  and  judicial  proceedings 
of  other  States,  shall,  when  duly  authenticated,  have  the  same  faith 
throughout  the  United  States,  as  in  the  place  where  they  originated,  and 
when  a  duty  is  imposed  by  statnte,  the  means  of  executing  are  impliedly 
conferred.  Obviously,  a  court  cannot  give  the  judgment  of  another 
State  the  effect  which  it  would  have  had  in  the  court  when  the  judg- 
ment was  pronounced,  without  consulting  the  law  of  the  original  forum, 
and  ascertaining  what  it  prescribes.  A  magistrate  who  has  to  deter- 
mine such  a  question,  is  necessarily  entitled,  if  not  bound,  to  have  re- 
course to  everjr  appropriate  source  of  judicial  knowledge.  This  infer- 
ence is  the  more  reasonable,  because  the  adjudications  of  the  courts  of 
the  various  States  form  a  body  of  jurisprudence  which  is  habitually 
consulted  through  authentic  channels.  The  better  opinion  would  accord- 
ingly seem  to  be,  that  in  ascertaining  the  credit  due  to  the  judgments  of 
a  sister  State,  regard  should  be  had  to  the  law  of  the  original,  as  well 
as  of  the  domestic  forum,  and  such  weight  given  to  the  judgment,  as 
may  be  due  under  the  rules  or  principles  of  both.  Butcher  v.  The  Bank, 
4  Kansas,  TO ;  Eae  v.  Hubhler,  11  Illinois,  512,  578.  See  Ennis  v. 
Smith,  14  Howard,  400,  429. 

The  presumption  in  favor  of  the  conclusiveness  and  validity  of  the  pro- 
ceedings of  the  tribunals  of  other  States,  should  not  therefore  preclude 
a  court  from  taking  judicial  cognizance  of  any  legal  defect  which  would 
render  them  invalid  in  the  forum  where  they  originated.  Folger  v. 
The  Insurance  Co.,  99  Mass.  261 ;  Dimick  v.  Brook,  21  Vermont,  569. 
Unless  this  course  is  pursued,  the  anomalous  result  may  follow  of  a 
judgment  binding  everywhere  except  at  home.  So  a  judgment  which 
would  fail  if  tested  by  the  common  law  may  be  sustained  by  referring 
to  the  statutes  of  the  State  where  it  was  pronounced.  The  State  of 
Ohio  V.  Hinchman. 

The  question  whether  judicial  cognizance  can  be  taken  of  the  laws 
of  other  States  in  discharging  the  duty  imposed  by  the  Constitution, 
was  considered  in  the  case  of  the  State  of  Ohio  v.  Hinchman,  3  Casey, 
419,  and  the  objection  that  the  jurisdiction  of  the  Probate  Court  of 
Ohio,  on  whose  judgment  the  suit  was  founded,  could  not  be  presumed 
and  was  not  shown  of  record,  met  by  the  reply  that  the  courts  of  Penn- 
sylvania were  bound  under  the  circumstances  to  take  notice,  ex  officio, 
of  the  laws  of  Ohio.  The  point  arose  under  the  Constitution  and  laws 
of  the  United  States,  and  any  judgment  that  might  be  rendered  would 
be  re-examinable  in  the  Supreme  Court  of  the  United  States,  who 
would  regard  the  laws  of  the  State  of  Ohio  as  domestic  statutes,  and 
take  cognizance  of  them  as  such  without  averment  or  proof.  Unless 
the  courts  of  Pennsylvania  adopted  the  same  rule,  the  case  would  be 
determined  by  one  standard  in  the  court  below,  and  by  another  in  the 
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court  of  error.     A  similar  view  was  taken  in  Baxter  v.  Linah,  i  Harris, 
243,  and  Wilson  v.  Jackson,  10  Missouri,  330,  386. 

The  opposite  opinion  was,  however,  maintained  in  Felton  v.  Plainer, 
13  Oliio,  209  ;  Drago  v.  Graham,  9  Indiana,  212  ;  and  Rape  v.  Heatou, 
9  Wis.  328,  341  ;  and  the  true  rule  said  to  be  that,  in  the  absence  of 
proof,  a  court  could  not  take  notice  of  the  law  of  another  State,  and 
should  presume  that  it  was  in  accordance  with  their  own.  It  was  con- 
ceded that  a  State  court  must,  when  a  Constitutional  question  is  in- 
volved, obey  the  same  rule  as  the  court  of  last  resort ;  but  it  was 
maintained  that  when  the  case  was  brought  before  the  Supreme  Court 
of  the  United  States,  it  would  be  the  duty  of  that  tribunal  to  follow  the 
evidence  given  in  the  court  below,  and  disregard  every  fact,  however 
indisputable,  which  was  not  proved  at  the  pro^jcr  time  and  by  the 
proper  means. 

These  decisions  were  followed  in  Taylor  v.  Barron,  10  Foster,  'IS; 
35  N.  H.  484,  where  Bell,  J.,  in  delivering  the  opinion  of  the  court, 
said  that  the  Constitution  made  no  distinction  between  superior  and 
inferior  tribunals,  and  was  broad  enough  to  include  all  judgments, 
whether  the  tribunals  which  pronounced  them  were  of  general  jurisdic- 
tion or  of  the  most  limited  and  inferior  grade.  But  Congress  had,  by 
providing  a  particular  means  of  authentication,  indicated  their  inten- 
tion to  exclude  the  proceedings  of  courts  to  which  those  means  did  not 
apply.  Unless  there  was  a  presiding  magistrate,  and  the  record  was 
kept  by  a  clerk,  the  proceedings  could  not  be  attested  b}'  the  one, 
nor  the  requisite  certificate  given  by  the  other.  Such  a  judgment 
might  be  proved  in  other  ways,  but  was  not  entitled  to  faith  and  credit 
under  the  Constitution. 

The  national  legislature  must  have  known  that  there  were  inferior 
tribunals  in  all  the  States,  whose  proceedings  could  not  claim  the 
respect  due  to  those  of  superior  courts,  and  might  reasonably  be  sup- 
posed to  have  intended  that  they  should  have  no  greater  weight  or 
dignity  than  was  accorded  to  them  by  the  common  law.  The  laws 
of  another  State  could  not  be  known  judicially;  they  were  matters  of 
fact  and  provable  as  such.  It  was  therefore  not  onlj-  necessary  to  aver 
the  jurisdiction  of  the  court  in  declaring  on  such  a  judgment,  but  to 
sustain  it  by  producing  the  statute  under  which  the  proceedings  took 
place.  The  only  answer  to  his  argument  would  seem  to  be  that  made 
in  McElmoyle  v.  Cohen  (ante),  that  the  faith  and  credit  due  to  the  ad- 
judications of  other  States  are  established  by  the  Constitution,  and  do 
not  depend  on  the  will  of  Congress. 

It  has  been  held  to  follow  from  this  doctrine  that  a  recovery  cannot 
be  had  on  a  judgment  rendered  in  another  State  bj'  a  justice  of  the 
peace  or  other  magistrate  sitting  in  an  inferior  tribunal,  unless  the 
pleadings  contain  enough  to  show  that  he  had  jurisdiction  of  the  cause 
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and  the  parties,  and  the  laws  of  the  State  are  produced  and  proved  in 
support  of  the  allegation.  Beal  v.  Smith,  4  Texas,  305 ;  Thomas  v. 
Robinson,  3  Wend.  267;  Taylor  v.  Barron;  Snyder  v.  Snyder,  25 
Indiana,  349. 

lu  Thomas  v.  Robinson,  the  suit  was  founded  on  a  judgment  given 
by  a  justice  of  the  peace  in  the  State  of  Pennsylvania,  and  it  was  con- 
tended by  the  defendant  that  as  the  proceedings  took  place  in  an 
inferior  tribunal,  the  jurisdiction  must  be  proved.  This  objection  was 
sustained  by  the  Supreme  Court,  who  said  that  although  the  authority 
of  the  justice  might  have  appeared  with  sufficient  clearness  to  uphold 
the  judgment  if  the  statute  law  of  Pennsylvania  had  been  put  in  evi- 
dence, no  such  proof  had  been  given,  and  the  court  could  not  take 
cognizance  of  the  statutes  of  another  State.  A  similar  view  was  taken 
in  Drago  v.  Graham,  9  Ind.  212  ;  Snyder  v.  Snyder,  25  Id.  349  ;  and 
Knapp  V.  Abell,  10  Allen,  485. 

It  is  no  doubt  true  that  the  jurisdiction  of  inferior  tribunals  will  not  be 
presumed,  and  must  be  set  forth  affirmatively  of  record.  1  Smith's 
Ldg.  Cases,  991,  6  Am.  ed.  But  this  is  a  technical  rule  which  does  not 
necessarily  apply  to  foreign  courts,  and  a  judgment  rendered  hj  a  justice 
of  the  peace  would  seem  entitled  to  the  credit  in  another  State,  which 
is^accorded  under  the  principles  of  international  law  to  the  acts  of 
officers  performing  a  public  duty  and  claiming  to  act  under  an  authority 
conferred  by  law.  The  material  inquiry  would  seem  to  be  whether  the 
court  had  jurisdiction  of  the  cause  and  the  parties,  and  if  this  is  an- 
swered in  the  affirmative,  the  judgment  ought  not  to  be  disregarded 
because  the  facts  necessary  to  give  jurisdiction  are  not  set  forth  of 
record. 

We  have  seen  that  the  proceedings  of  an  inferior  court  must  set 
forth  enough  to  show  that  the  court  had  jurisdiction,  but  it  is  not 
easy  to  apply  this  rule  to  the  judgments  of  other  States.  The  juris- 
diction of  a  court  depends  on  the  local  law,  which  cannot,  it  has 
been  said,  be  judicially  known  beyond  the  limits  of  the  State.  In 
Raymond  v.  Wheeler,  9  Cowen,  295,  a  plea  of  a  former  recovery  in  a 
court  of  common  pleas  in  Vermont,  in  bar  of  another  action  for  the 
same  cause  in  New  York,  was  held  insufficient  for  the  want  of  an  alle- 
gation that  the  court  was  one  of  general  jurisdiction  and  competent  to 
pronounce  the  judgment ;  while  in  Jarvis  v.  Robinson,  an  averment 
that  the  judgment  sued  on  was  rendered  bj^  a  circuit  court  of  the  State 
of  Indiana,  was  said  to  raise  a  presumption  that  the  court  was  one  of 
general  powers,  because  circuit  courts  are  usually  courts  of  general 
powers. 

The  true  criterion  would  seem  to  have  been  applied  in  Taylor  v. 
Barron,  10  Foster,  78,  35  New  Hampshire,  484.  Prima  facie  a  declara- 
tion on  a  judgment  of  another  State  is  good  without  more,  and  the 
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question  of  jurisdiction  does  not  necessarily  arise,  until  the  record  is 
adduced  in  proof.  If  the  proceedings  are  authenticated  under  the  act 
of  Congress,  bj^  the  attestation  of  the  clerk  and  the  certificate  of  the 
presiding  judge  of  the  court  in  which  they  took  place,  it  will  be  pre- 
sumed to  be  one  of  general  powers,  and  competent  to  pronounce  the 
judgment.  If  they  are  not,  the  presumption  is  the  other  way,  and 
the  plaintiff  will  fail  on  the  issue  joined  on  the  plea  of  nul  tiel  record, 
unless  the  declaration  contains  enough  to  show  the  jurisdiction  of  the 
court,  and  the  allegation  is  sustained,  by  giving  the  laws  of  the  State  in 
evidence.  Thomas  v.  Robinson,  3  Wend.  26Y.  This,  at  least,  would 
seem  to  be  the  rule,  if  the  field  of  judicial  knowledge  has  not  been 
suSiciently  enlarged  by  the  Constitution,  to  embrace  so  much  of  the 
laws  of  other  States  as  may  be  necessary  for  the  true  interpretation  of 
their  judgments  (ante,  649). 

A  judgment  void  in  the  State  where  it  is  pronounced,  will  not 
be  a  good  cause  of  action  elsewhere.  But  the  suit  will  not  fail, 
merely  because  the  judgment  is  erroneous,  and  might  be  reversed, 
unless  the  defect  is  one  which  touches  the  substance  of  the  contro- 
versy or  the  jurisdiction  of  the  court.  The  Stale  v.  Helmer,  21  Iowa, 
370  ;  Milne  v.  Van  BuskirJc,  9  Id.  558.  For  a  like  reason,  a  recovery 
may  be  had  on  a  judgment  of  another  State  during  the  pendency  of  a 
writ  of  error  ;  The  Merchants''  Insurance  Company  v.  De  Wolf,  9  Casey, 
45;  Milne  v.  Van  Buskirk ;  The  Bank  v.  Wheeler,  28  Connecticut, 
433 ;  see  Goodwin  v.  Goodivin,  20  Viner's  Abridg.  69  ;  Supersedeas, 
B.  pi.  12;  Snook  r.  Mattocks,  5  A.  &  E.  239;  although  not,  as, 
it  would  seem,  when  the  plaintiif  is  under  an  injunction  in  the  original 
forum,  or  the  court  which  pronounced  the  judgment,  have  granted  a 
rule  to  show  cause  why  it  should  not  be  set  aside.  In  Milne  v.  Van 
Buskirk,  the  court  said  that  the  judgment  would  have  full  force  and 
effect  in  Ohio,  until  reversed,  and  was  entitled  to  the  same  credit  in 
Iowa.  If  the  error  lay  in  a  want  of  jurisdiction,  the  rule  would  be 
different.  It  seems,  however,  that  the  court  may,  in  their  discretion, 
stay  proceedings  in  the  action  on  the  judgment,  pending  the  writ  of 
error  and  until  it  is  determined.     Christie  v.  Richardson,  3  Term,  78. 

It  still  remains  to  consider  in  what  way  the  defence  to  an  action  on 
a  judgment  of  another  State  must  be  shaped.  We  have  seen  that  in 
Mills  V.  Duryee,  nil  debet  was  held  inadmissible  as  a  plea.  The  good 
sense  of  this  decision  is  obvious,  because  if  the  court  had  jurisdiction, 
the  defendant  cannot  deny  the  debt,  and  if  they  had  not,  the  defect 
should  be  set  forth  unless  it  appears  on  the  face  of  the  declara- 
tion. Reed  v.  Ross,  1  Baldwin,  36.  It  was  accordingly  confirmed 
in  Hampton  v.  McConneU,  8  Wheaton,  and  is  generally  regarded 
as  conclusive  of  the  question.  Benton  v.  Burgot,  10  S.  &  R.  240 ; 
Evans  v.  Talem,   9  Id.   252 ;    The  Boston  Indian  Rubber   Factory  v. 


MILLS    v.    DUEYEE:    McELMOYLE    v.    COHEN.        653 

Hoit,  14  Vermont,  92.  In  Benton  v.  Burgot,  a  plea  that  the  defendant 
was  not  indebted,  and  a  plea  that  the  judgment  was  obtained  by  fraud, 
were  held  equally  invalid;  the  first  as  denying  an  obligation,  which 
appeared  conclusively  of  record  ;  the  second  as  seeking  to  set  at  large 
that  which  had  been  judicially  determined.  A  similar  view  was  taken 
in  Lawrence  V.  Jaruis,  32  Illinois,  304  ;  and  McReav.  Matloon,  13  Pick. 
53  ;  while  in  Euans  v.  Taiem,  nil  debet  and  nul  tiel  record  were  over- 
ruled as  not  affording  a  sufficient  answer  to  an  action  on  a  decree  in 
equity,  which,  though  not  a  record,  had  the  force  and  conclusiveness 
belonging  to  the  adjudication  of  a  duly  authorized  tribunal. 

In  Thurber  v.  Blackburn,  1  New  Hampshire,  246,  nil  debet  was,  not- 
withstanding, said  to  be  a  good  plea,  when  the  record  does  not  show- 
notice  ;  and  a  similar  opinion  was  expressed  in  Hall  v.  Williams,  6 
Pick.  232,  although  the  point  did  not  arise  for  decision.  These  cases 
were  followed  in  Judkins  v.  The  Union  M.  &  F.  Insurance  Com- 
pany, ST  New  Hampshire,  470,  and  the  question  said  to  be  one  of  form, 
depending  on  the  law  of  the  forum. 

It  would,  however,  seem,  that  there  is  no  case  where  nil  debet  can  be 
a  good  answer  under  the  doctrines  of  pleading  to  an  action  on  a  judg- 
ment of  another  State.  If  the  judgment  as  set  forth  in  the  declaration 
is  invalid,  the  defendant  should  demur.  If  the  defect  appears  in  the 
record  when  produced,  it  may  be  taken  advantage  of  under  the  plea  of 
nul  tiel  record.  If  both  are  good,  and  the  objection  is  one  that  can 
only  be  shown  by  extrinsic  evidence,  it  should  be  set  forth  distinctly  by 
a  special  plea.  There  is,  however,  no  reason  to  doubt  the  soundness  of 
the  conclusion  reached  in  Beall  v.  Berryman,  1  Vroom,  216,  that  a 
statute  authorizing  evidence  to  be  given  of  a  want  of  jurisdiction  under 
a  plea  of  nil  debet,  attended  with  notice  of  the  special  matter,  is  valid, 
and  does  not  conflict  with  the  Constitution  of  the  United  States. 

It  appears  to  have  been  thought,  in  some  instances,  that  in  order  to 
render  a  plea,  that  judgment  was  entered  without  notice  or  appearance, 
valid,  it  must  also  show  that  the  defendant  was  not  domiciled  in  the 
State  at  the  time,  or  subject  to  her  laws.  Eangeley  v.  Webster,  1 1  New 
Hampshire,  299;  Holt  v.  Holloway,  2  Black,  108.  Thus  in  Holt  v. 
Hollmvay,  the  court  held  that  to  constitute  a  defence,  the  plea  must,  in 
addition  to  alleging  a  want  of  notice,  aver  that  the  defendant  was  not 
territorially  subject  to  the  authority  of  the  court.  The  same  gronnd 
was  taken  in  Bimeler  v.  Dawson,  4  Scanimon,  536,  and  again  in  Welsh  v. 
Sykes,  3  Gilman,  191,  where  a  plea  alleging  that  the  defendant  was  not 
served  with  process,  and  did  not  appear  or  take  defence,  was  held  insuf- 
ficient, because  there  were  other  grounds  on  which  jurisdiction  might 
be  acquired.  "  These  pleas,"  said  Treat,  J.,  in  delivering  the  opinion  of 
the  court,  "may  be  true  in  point  of  fact,  and  still  the  court  may  have 
jurisdiction  of  the  person  of  the  defendant.     It  is  competent  for  each 
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State  to  prescribe  tlie  mode  of  bringing  parties  before  its  courts, 
Altiiougli  its  regulations  in  this  respect  can  have  no  extra-territorial 
operation,  they  are  nevertheless  binding  on  its  own  citizens.  For 
aught  appearing  on  the  face  of  these  pleas,  the  defendant  may  have 
been  a  resident  of  the  State  of  ^Maryland,  and  received  such  notice  of 
the  pendency  of  the  suit  as  conferred  authority  on  the  court  to  hear 
the  case  and  pronounce  the  judgment.  If  he  were  a  resident  of  another 
State,  it  may  be,  that  prior  to  the  commencement  of  the  suit,  and  in 
anticipation  of  its  being  brought,  he  retained  an  attorney  to  enter  his 
appearance  and  to  defend  it.  He  may  have  done  this,  and  afterwards 
have  had  no  personal  knowledge  of  the  pendency  of  the  suit.  These  pleas, 
like  the  others,  should  have  contained  the  additional  averments,  that 
he  was  beyond  the  jurisdiction  of  the  court,  and  that  he  had  never 
authorized  his  appearance,  or  such  other  allegation  as  would  have 
negatived  everjr  presumption  of  jurisdiction  " 

So  it  seems  to  have  been  thought  in  Price  v.  Hiclcok,  39  Yermont, 
292,  that  a  judgment  b}'  default  in  a  suit  commenced  b3-  publication 
without  service  of  process  against  a  citizen  who  was  temporarily  absent, 
might  be  a  good  ground  of  recovery  in  another  State.  A  similar  view 
was  taken  in  Gilhnan  v.  Lewis,  4  Zabriskie,  246,  where  the  court  said 
that  to  render  a  judgment  of  another  State  invalid  for  want  of  juris- 
diction, it  must  appear  not  only  that  the  defendant  was  not  directly  or 
indii-ectly  served  with  process  and  did  not  appear,  but  that  he  was 
not  a  citizen  of  the  State  at  the  time,  and  as  such  precluded  from  con- 
testing the  validity  of  a  proceeding  which  might  be  contrary  to  natural 
justice,  but  was  in  accordance  with  her  laws.  In  some  of  the  Xew 
England  States,  a  suit  might  be  commenced  by  the  attachment  of  the 
property  of  defendant  without  personal  service,  and  although  a  judg- 
ment so  recovered  might  not  be  binding  on  the  citizens  of  other  States, 
it  would  undoubtedly  be  conclusive  on  a  citizen  of  the  State.  For  a 
like  reason  where,  as  in  New  Jersey  and  New  York,  a  service  upon  one 
of  two  or  more  joint  debtors  was  good  on  all,  Parker  v.  The  Bank,  4 
Zabriskie,  33-3,  the  others  could  not  dispute  the  validity  of  the  service. 
Every  State  Legislature  might  direct  in  what  manner  process  should 
be  served,  and  the  citizens  of  the  State  could  not  dispute  the  validity 
of  the  law. 

This  language  would  seem  to  go  too  far.  An  absolute  government 
may  regulate  process  in  auj'  manner  which  it  thinks  proper,  or  dis- 
pense with  it  altogether  and  authorize  a  military  or  other  tribunal  to 
proceed  without  hearing  the  other  side. 

Under  these  circumstances  the  defendant  is  subject  to  a  compulsion 
which  he  cannot  resist,  and  it  is  in  vain  to  talk  of  right.  But  a  sentence 
so  pronounced  is  not  a  judgment  in  any  just  sense  of  tiie  term,  and 
should  not  be  enforced  by  any  court  which  is  free  from  constraint. 
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The  question  is  hardly  an  open  one  in  tliis  country  when  tlie  courts 
and  Legislature  are  alike  confined  within  fixed  limits.  The  Constitu- 
tion follows  Magna  Charter  in  declaring  that  no  one  shall  be  deprived 
of  life,  liberty,  or  ijroperty,  without  due  process  of  law,  and  similar 
provisions  are  contained  in  the  constitutions  of  the  several  States.  By 
the  due  process  of  law,  we  are  to  understand,  agreeably  to  the  defini- 
tion given  by  Mr.  Webster,  in  the  Dartmouth  College  Case,  4  Wheaton, 
419,  that  law  "which  hears  before  it  condemns,  which  proceeds  upon 
inquirj',  and  renders  judgment  only  after  trial."  Banning  v.  Taylor,  12 
Harris,  289,  292,  It  has  accordingly  been  held  that  a  judgment  without 
notice,  or  in  other  words,  without  such  reasonable  information  of  the 
institution  of  the  suit  as  to  give  the  parties  an  opportunity  of  being  heard 
is  a  nullity.  1  Smith's  Leading  Cases,  1013,  %  Am.  ed.  ;  Hess  v.  Cole, 
3  Zabriskie,  116;  OaJcley  v.  Asjnnwall,  4  Comstock,  513;  Borden  v. 
Fitch,  15  Johnson,  146  ;  Wilson  v.  The  Bank  of  IFoiint  Pleasant,  6  Leigh, 
510;  EolUngsworth  Y.  Barbour,  4  Peters,  466;  Harris  v.  Hardeman, 
14  Howard,  334,  341 ;  Banning  v.  Taylor.  It  will  make  no  difference 
in  the  application  of  the  principle  that  the  proceedings  were  com- 
menced by  attaching  specilic  goods  or  credits.  The  garnishee  may 
from  various  motives  omit  to  apprise  the  defendant,  and  it  does  not 
follow  that  the  latter  will  receive  the  intelligence  from  any  other  source. 
It  is  quite  enough,  under  such  circumstances,  to  hold  the  judgment 
binding  on  the  property  attached,  and  the  conclusion  cannot  be  carried 
further  or  made  the  basis  of  a  personal  liability  consistently  with  the 
doctrines  of  the  Constitution  and  the  common  law.  In  like  manner, 
notice  to  one  of  two  or  more  partners  may  serve  to  found  a  judgment 
that  will  bind  the  partnership  assets,  because  partners  are  agents  for 
each  other  in  all  that  concerns  the  common  interest.  To  this  extent  the 
judgment  should  have  faith  and  credit  throughout  the  Union.  But  it 
will  not  impose  a  personal  liabilit}'  or  obligation  on  a  partner  who  does 
not  appear,  and  is  not  served  with  process.  Meavin  v.  Eumbel,  23 
Wend.  293,  297. 

A  personal  service  in  the  sense  of  placing  the  writ  in  hands  of  the 
defendant,  or  reading  it  to  him,  may  not  be  indispensably  requisite;  1 
Smith's  Leading  Cases,  1U19,  6Am.ed.;  but  a  merely  constructive  notice 
by  publication  or  attachment  cannot  rightfully  be  substituted  for  the 
direct  and  actual  warning  which  every  man  ought  to  have  before  being 
condemned.  If  the  Legislature  were  to  authorize  such  a  procedure,  the 
statute  would  inCringe  the  safeguards  of  the  Constitution,  and  could  not 
support  the  judgment.  Oakley  v.  Aspinwall,  4  Comstock,  513;  Moulin 
V.  Insurance  Company,  4  Zabriskie,  222,  242.  A  plea  denying  service 
or  appearance  is  therefore  presumablj'  sufficient  without  averring  that 
the  defendant  was  not  a  citizen  or  resident  of  the  State  where  the  suit 
was  instituted.     Eape  v.  Heaton,  9  Wis.  328,  343. 
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Whatever  the  rule  may  be  on  this  point,  it  is  plain,  that  as  every 
reasonable  intendment  is  to  be  made  in  favor  of  the  proceedings  of  the 
courts  of  justice,  a  defence  on  the  ground  of  want  of  jurisdiction  must 
beset  forth  with  certainty  and  exactness.  Harrod  v.  BarveUo,  1  Hall, 
lf>5  ;  Oilman  v.  Leicis,  4  Zabriskie,  246  ;  Shumway  v.  Stillman,  4  Cowen, 
292,  6  Wend.  44T.  A  plea  negativing  one  means  of  notice,  while  leav- 
ing others  open,  is  therefore  necessarily  insufficient.  It  will  not,  for  in- 
stance, be  enough  to  aver  that  the  defendant  was  not  served  with  pro- 
cess without  alleging  that  he  did  not  appear,  or  that  he  did  not  appear 
without  averring  that  he  was  not  served.  Sarrod  v.  Barrelto.  It  was 
said,  in  like  manner,  in  Moulin  v.  The  Insurance  Company,  4  Zabriskie, 
222,  243,  that  jurisdiction  may  arise  from  the  residence  of  a  defendant, 
or  the  service  of  process  upon  him  within  the  territorial  limits  of  the 
court,  or  from  the  existence  of  the  defendant  as  a  body  corporate  under 
the  laws  of  the  State,  or  by  such  a  body  having  property  or  a  place  of 
business  in  the  State,  or  transacting  business  there,  or  by  a  voluntary 
appearance.  The  court  accordingly  overruled  a  plea  denjing  that  the 
defendants  were  citizens  or  residents  of  Xew  York,  or  that  they  held 
their  existence  as  a  body  corporate  by  virtue  of  its  laws,  or  that  pro- 
cess or  other  legal  notice  was  served  upon  them,  or  upon  any  one  duly 
authorized  in  their  behalf,  or  that  they  appeared,  pleaded,  or  made  de- 
fence, but  which  did  not  deny  that  thej'  had  a  place  of  business  in  the 
State,  or  transacted  business  there  through  the  person  on  whom  the 
service  was  effected.  The  averment  that  process  was  not  served  on 
an3''  one  dulj-  authorized  on  their  behalf,  was  held  to  fail  for  want  of 
certaintj''.  If  it  meant  that  no  person  was  authorized  to  receive  the 
service  of  process  it  was  a  denial  of  that  which  it  was  not  necessary  to 
prove.  If  it  meant  that  the  process  was  not  served  on  nivy  one 
authorized  to  transact  business  for  the  company,  the  averment  should 
have  been  made  in  terms  that  could  not  be  misunderstood. 

In  McRae  v.  Mattoon,  13  Pick.  53,  Mattoon  became  bail  for  one  Field 
in  North  Carolina,  and  soon  afterwards  left  the  State.  Judgment  was 
then  obtained  against  the  principal,  and  a  scire  facias  issued  to  charge 
the  bail,  which  was  prosecuted  through  two  returns  of  nihil  to  judg- 
ment. An  action  was  then  brought  in  Massachusetts  on  the  latter 
judgment  against  Mattoon.  He  pleaded  that  he  was  not  served,  did 
not  appear,  and  was  not  a  resident  or  a  citizen  of  North  Carolina  when 
the  scire  facias  issued.  The  court  entered  judgment  for  the  plain- 
tiff', apparently  on  the  ground  that  the  defendant  had,  in  becoming  bail, 
agreed  to  be  bound  by  the  result  of  the  proceedings  against  the  prin- 
cipal. 

To  render  a  defence,  on  the  ground  of  want  of  jurisdiction  over  the 
subject  matter,  valid,  the  plea  must  in  like  manner  show  specifically 
wherein  the  defect  consists,   and   negative   every  reasonable  intend- 


MILLS    V.     DURTEE:     McBLMOTLE    v.     COHEN.         657 

ment  going  to  sustain  ttie  judgment.  Hensely  v.  Force,  7  Engiisli,  '756. 
Sucii  at  least,  would  seem  to  be  the  more  reasonable  exj^lanation  of  this 
decision,  although  the  court  appears  to  have  thought  that  sucli  a  defence 
is  confined  to  the  original  foi'um,  and  cannot  be  made  collaterally  in  a 
'subsequent  proceeding.  In  Dams  v.  Gonelly's  Exhs,  4  B.  Monroe,  136, 
the  defendants  who  were  sued  in  Kentucky  on  a  judgment,  which  had 
been  rendered  in  Ohio  against  them  as  executors,  pleaded  that  the  tes- 
tator resided  in  the  former  State,  that  he  had  no  assets  in  Ohio,  and 
that  they  were  never  appointed,  qualified  or  admitted  there  by  any 
court.  The  plaintiff  replied  that  suit  was  brought  in  Ohio  against  the 
testator  in  his  lifetime,  that  the  defendants  appeared  voluntarily  as 
his  executors  after  his  decease,  and  that  judgment  was  thereupon  ren- 
dered against  them  in  that  capacity  in  due  course  of  law.  A  demurrer 
to  the  replication  was  overruled,  on  the  ground  that  the  defendants 
were  precluded  from  denying  the  character  in  which  they  had  appeared 
and  taken  defence.  The  judment  bound  them  in  their  representative 
capacity,  and  was  consequently  binding  on  the  estate,  Where,  how- 
ever, the  want  of  jurisdiction  appears  on  the  face  of  the  proceedings, 
or  they  take  place  under  a  special  power  conferred  by  statute,  and 
enough  is  not  set  forth  to  show  that  it  was  pursued,  the  defendant 
may  take  advantage  of  the  defect  by  demurring,  or  on  a  plea  of  nul 
tiel  record,  without  the  aid  of  a  special  plea.  Folger  v.  The  Ins.  Co., 
99  Mass.  (ante,  633). 

In  declaring  on  the  proceeding  of  a  superior  court,  jurisdiction  need 
not  be  alleged,  and  will  be  presumed  until  the  contrary  is  shown. 
Dunbar  v.  Hallowell,  34  Illinois,  168  (ante,  632).  When,  however,  the 
judgment  of  a  tribunal  of  limited  and  inferior  power  is  relied  on  as  a 
defence  or  cause  of  action,  it  must  be  averred  and  proved  that  the 
authority  of  the  court  embraced  the  subject  matter,  and  was  so  exercised 
as  to  bind  the  parties.  Best  v.  Smith,  4  Texas,  365  ;  Snyder  v.  Snyder,  25 
Indiana,  399;  Thomas  v.  Bobinson,  3  Wend.  267.  It  follows  that  a 
declaration  on  the  judgment  of  such  a  tribunal,  will  be  bad  unless  it 
contains  enough  to  show  that  the  court  had  jurisdiction  agreeably  to 
the  laws  of  the  State  whence  the  record  comes,  which  in  the  absence  of 
proof,  may  be  supposed  to  be  the  same  as  those  of  the  State  where  the 
suit  is  brought.  Snyder  v.  Snyder.  And  in  Snyder  v.  Snyder,  the  court 
held,  that  a  recital  that  the  writ  was  served  b}'  leaving  it  at  the  resi- 
dence of  the  defendant,  was  insufBcient  in  an  action  brought  in  Indi- 
ana on  a  judgment  rendered  by  a  justice  of  the  peace  in  Ohio,  without 
the  aid  of  an  allegation,  that  such  a  service  was  sufficient  under  the  laws 
of  the  latter  State.  When,  however,  the  jurisdiction  of  an  inferior 
court  of  the  same,  or  of  another  State,  is  once  made  to  appear,  the  pre- 
sumption in  favor  of  the  regularity  of  the  proceedings,  is  as  strong  as 
VOL.  II 42 
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ill  the  case  of  a  superior  court.     The  State  of  Ohio  v.  Einchman,  3 
Casey,  419;  1  Smith's  Leading  Cases,  992,  6  Am.  ed. 

It  has  been  held  that  when  a  joint  judgment  fails  as  to  one  or  more 
of  the  defendants  for  want  of  jurisdiction,  a  suit  cannot  be  maintained 
upon  it  against  others  who  appeared,  or  were  served  with  process.- 
Hall  V.  Williams,  6  Pick.  250;  Eaiujeley  v.  WehMer,  11  Is^ew  Hampsiiire, 
299.  But  in  Reed  v.  Pratt,  2  Hill,  64,  the  Supreme  Court  of  New  York 
were  of  opinion  that  this  rule  only  applies  where  the  parties  who  did 
not  appear  in  the  former  suit  are  included  in  the  suit  with  those  who 
did,  and  that  the  latter  cannot  resist  an  action  brought  solely  against 
them,  on  the  ground  that  the  judgment  is  void  as  against  other  persons 
whom  the  plaintiff  does  not  seek  to  charge. 

An  allegation  that  a  judgment  was  procured  through  fraud  is  not  a 
good  common  law  defence  to  a  suit  brouglit  upon  it  in  the  same  or  a 
sister  State.  Christmas  v.  Russell,  5  Wallace,  290  ;  Ilrnlon  v.  Burgot, 
10  S.  &  R,  240  ;  Granger  v.  Clarke,  22  Maine,  128 ;  Anderson  v.  Andei'- 
son,  8  Ohio,  108;  Homer  v.  Fish,  1  Pickering,  135;  McRae  v.  Mattoon, 
15  Id.  137.  The  defendant  must,  under  these  circumstances,  have  re- 
course to  chancery,  unless  the  jurisdiction  of  the  court  where  the  point 
arises  is  sufficiently  broad  to  permit  an  equitable  defence  to  be  made 
by  plea.  Rogers  v.  Gwijn,  21  Iowa,  370;  McRae  v.  Mattoon;  Homer  v. 
Fish. 

Any  defence  that  could  be  made  to  a  suit  upon  a  judgment  in  the 
State  where  it  was  pronounced  will,  however,  be  equally  good  in  a 
sister  State,  under  tlie  Constitution,  and  on  general  principles. 
Rogers  v.  Gwin,  21  Iowa,  370;  The  Slate  v.  Helmer,  lb.  376,  and  the 
question  whether  it  should  be  presented  through  a  plea  in  bar,  or  made 
the  ground  of  an  application  to  equitj'  for  an  injunction,  is  one  of  pro- 
cedure depending  on  the  law  of  the  forum.  It  is  well  settled  that 
equit^r  will  enjoin  proceedings  instituted  on  the  judgment  of  another 
State,  if  it  is  made  to  appear  that  the  defendant  lost  the  opportunity  of 
making  a  good  defence  through  the  fraudulent  represeutation.s  of  the 
plaintiff,  and  did  not  know  of  the  injury  in  time  to  move  for  a  new 
trial  ;  Pierce  v.  Olney,  20  Conn. ;  Hirshey  v.  Blackmar,  20  Iowa,  161,3 
Leading  Cases  in  Equity,  199,  6  Am.  ed.,  and  relief  will  Ije  given  in  like 
manner  where  the  allegation  and  proof  are  that  the  defendant  was  not 
served  with  notice,  that  the  attorney  who  appeared  for  him  acted  with- 
out autliority,  and  that  the  debt  was  not  due.  The  Brink  v.  Eldridge, 
28  Conn.  556.  And  the  better  opinion  would  seem  to  be  that  where 
equity  is  administered  by  the  courts  of  law,  such  a  defence  may  be  set 
up  by  plea.  Rogers  v.  Gwin,  21  Iowa,  370.  In  Rogers  v.  Gwin,  it 
was  accordingly  held  to  be  a  good  answer  to  a  suit  brought  in  Iowa, 
on  a  judgment  rendered  in  Wisconsin,  that  the  judgment  had  been 
obtained  through  the  fraudulent  assurances  of  the  plaintiff's  counsel, 
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that  there  was  no  cause  of  action,  and  the  case  would  not  be  tried. 
And  when  a  similar  question  arose  in  Pierce  v.  Olney,  the  court  said 
that  if  such  a  defence  could  not  be  made,  a  judgment  which  would  be 
unhesitatingly  enjoined  or  set  aside  in  the  domestic  forum,  might  be 
enforced  under  tlie  Constitution  in  a  sister  State. 

It  has  indeed  been  held,  in  numerous  instances,  that  fraud  is 
not  a  defence  either  to  a  judgment  of  another  State  or  a  domestic 
judgment.  Anderson  v.  Anderson,  8  Ohio,  188;  Tarboxx.  Hayes,  6 
Watts,  398;  Benton  v.  Burgot,  10  S.  &  R.  240;  3IcBea  v.  Mattoon,  13 
Pick.  53.  In  applying  these  decisions,  it  is,  however,  necessary  to  dis- 
tinguish between  an  allegation  that  the  judgment  was  obtained  fraud- 
ulently, and  an  allegation  of  fraud  in  the  cause  of  action  for  which  it 
was  obtained.  A  defence  on  the  latter  ground  is  precluded  by  the 
adjudication,  but  the  former  may  warrant  an  application  to  equity,  or 
be  a  good  equitable  plea  in  a  court  of  law.  A  denial  of  notice  will  not, 
however,  bring  the  case  within  this  principle,  unless  it  also  appears 
that  the  party  could  have  made  a  defence  if  he  had  been  warned  in 
time.      Crawford  X.  White,  IT  Iowa,  560. 

We  have  seen  that  after  declaring  that  "full  faith  and  credit  shall 
be  given  to  the  public  acts,  records  and  judicial  proceedings  of  other 
States,"  the  Constitution  provides  that  Congress  "  may  prescribe  the 
manner  in  which  such  acts,  records  and  judicial  proceedings  shall  be 
proved  and  the  effect  thereof"  These  words  "  and  the  effect  thereof" 
may  mean  the  effect  of  the  proof  in  authenticating  the  act  or  record, 
or  the  effect  of  the  act  or  record  when  authenticated. 

According  to  one  interpretation  the  constitutional  provision  is  self- 
executing  and  operates  directly,  according  to  the  other  it  requires  the 
aid  of  legislation.  If  the  former  view  is  correct  the  judgments  of  other 
States  are  entitled  to  full  faith  and  credit  independently  of  the  act  of 
Congress,  if  the  latter  it  is  the  act  which  determines  their  effect  by  de- 
claring that  they  shall  have  such  faith  and  credit  as  they  have  in  the 
courts  where  they  originated.  The  following  passage,  from  Story's 
Commentaries,  seems  to  indicate  that  the  faith  and  credit  due  to  the 
judgment  are  fixed  by  the  Constitution,  although  tlie  Legislature  may 
provide  the  means  of  proof  In  examining  the  power  bestowed  on 
Congress,  the  learned  author  says  : 

"But  the  clause  does  not  stop  here.  The  words  added  are  '  and  the 
effect  thereof.'  Upon  the  proper  interpretation  of  these  words,  some 
diversity  of  opinion  has  been  judicially  expressed.  Some  learned 
judges  have  thought  that  the  word  'thereof  had  reference  to  the  proof 
or  authentication.  Others  have  thought  that  it  referred  to  the  antece- 
dent words,  acts,  records  and  proceedings.  Those  who  were  of  opinion 
that  the  preceding  section  of  the  clause  made  judgments  in  one  State 
conclusive  in  all  others,   naturally  adopted  the  former  opinion,  for 
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Otherwise  the  power  to  declare  the  effect  would  be  wholly  senseless,  or 
Congress  could  possess  the  power  to  repeal  or  vary  the  full  faith  and 
credit  given  by  that  section.  Those  who  were  of  opinion  that  such 
judgments  were  not  conclusive,  but  only  prima  facie  evidence,  as 
naturally  embraced  the  other  opinion,  and  supposed  that  until  Con- 
gress should  by  law  declare  what  the  effect  of  judgments  sliould  be, 
they  remained  only  prima  facie  evidence.  The  former  seems  now  to 
be  considered  the  sounder  interpretation."  Story's  Com.,  sects.  1306, 
1301. 

A  somewhat  different  view  was  taken  by  Mr.  Justice  TVayne,  deliv- 
ering the  opinion  of  the  court  in  UcElmoyle  v.  Cohen,  under  which  the 
judicial  ijroceedings  of  other  States  derive  faith  and  credit  from  the 
Constitution,  but  Congress  may  provide  that  the  judgment  shall  be 
merely  a  debt  of  record,  or  operate  as  a  judicial  obligation  which  can- 
not be  discharged  by  local  statute.  "  The  authenticity  of  the  ju<lg- 
ment,"  said  he,  "and  its  effect,  depend  upon  the  law  made  m  pursuance 
of  the  Constitution,  the  faith  and  credit  due  to  it  as  the  judicial  pro- 
ceeding of  a  State  are  given  by  the  Constitution,  independently  of 
legislation''  (ante). 

The  weight  of  authority,  therefore,  is  that  the  faith  and  credit  due 
to  the  judgments  of  other  States  are  fixed  by  the  Constitution,  and  do 
not  stand  in  need  of  legislation.  The  opposite  doctrine  has,  however, 
led,  in  some  instances,  to  important  consequences.  For  if  the  obliga- 
tion is  derived  from  Congress  it  will  not  exist  in  any  case  to  which  their 
legislation  does  not  apply.  The  Act  of  IISO  directs  that  the  judicial 
proceedings  of  other  States  shall  be  proved  by  the  certificate  of  the 
clerk,  authenticated  by  the  signature  of  the  judge.  It  has  been  held 
to  follow,  first,  that  the  adjudications  of  justices  of  the  peace  and  other 
magistrates,  sitting  in  inferior  tribunals,  which  do  not  record  their  pro- 
ceedings formally  through  a  clerk,  are  not  within  the  act,  either  as  it 
regards  the  means  of  authentication  or  their  effect  when  proved,  and 
remain  prima  facie  evidence  as  at  common  law.  The  judgment  of  a 
justice  of  the  peace  must,  consequently,  be  proved  by  the  oath  of  wit- 
nesses who  have  compared  the  copy  produced  in  evidence ;  Bobinson 
V.  Prescott,  4  New  Hampshire,  455  ;  Maharin  v.  Bickford,  6  Id.  567  ; 

Thomas  v.  Bohinson,  3  Wend.  267  ;  Snyder  v.    Wyse,   10  Barr,  157  ; 

Warren  v.  Flagg,  2  Pick.  448  ;  and  set  forth  enough  to  show  juris- 
diction of  the  cause,  and  the  parties;  Warren  v.  Flagg;  Bobinson 
V.  Fresvoti ;  Thomas  v.  Snyder,  25  Indiana,  399  ;  which  will  be  deter- 
mined by  the  law  of  the  forum,  unless  the  laws  of  the  State  where  the 
judgment  was  pronounced  are  given  in  evidence.     Snyder  v.   Snyder; 

Thomas  v.  Bobinson. 
A  different  and  perhaps  sounder  view  was  taken  in  Kean  v.  Bice,  12 

S.  &  R.  203,  and  the  proceedings  of  an  inferior  tribunal,  sitting  in  New 
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Jersey,  proved  by  an  examined  copy  and  shown  to  be  in  accordance 
■with  the  statutes  of  that  State,  as  contained  in  a  volume  published  by 
authority,  held  to  be  not  only  admissible  in  evidence,  but  entitled  to 
full  faith  and  credit,  notwithstanding  the  objection  that  the  means  of 
authentication  prescribed  by  Congress  had  not  been  used  and  were 
seemingly  inapplicable. 

It  has  also  been  decided  that  although  the  act  of  Congress  requires 
the  judgment  to  be  authenticated  both  by  the  clerk  and  the  judge,  the 
same  person  may  fill  both  offices  and  verify  the  attestation  which  he 
has  signed  as  a  clerk  by  a  certificate  in  Uis  judicial  capacit}''.  Sally 
V.  Gunter,  13  Richardson,  72.  And  in  McKenny  v.  Gordon,  13  Rich- 
ardson, 40,  a  certificate  from  the  clerk  of  a  Court  of  Quarter  Sessions, 
verified  by  the  chairman  of  the  board,  was  held  to  be  in  substantial 
accordance  with  the  statute. 

In  Morris  v.  Patchin,  24  New  York,  399,  the  attestation  of  a  deputy 
clerk  was,  however,  held  to  be  insufficient  to  authenticate  the  judg- 
ment. The  court  said  that  the  statute  must  be  strictly  followed,  or 
if  there  is  any  State  law  or  custom  authorizing  a  different  mode  of 
authentication  it  must  be  proved.  In  making  the  certificate,  the  clerk 
derives  his  authority  from  the  Federal  and  not  from  the  State  laws,  and 
it  has  vitality  and  effect,  not  by  reason  of  his  official  position  under  the 
laws  of  the  State,  but  through  the  authority  conferred  upon  him  by  the 
act  of  Congress.  What  the  judge  certifies  to  is  that  the  forms  in  use 
in  the  State  from  which  the  record  came  have  been  observed.  Ferguson 
V.  Harwood,  1  Cranch,  408.  This  is  essential  because  the  forms  of  one 
State  cannot  be  officially  known  to  the  courts  of  another.  Smith  v. 
Blagge,  1  John's  Ca.  289. 

We  have  seen  that  in  McElnioyle  v.  Cohen,  Wayne,  J.,  held  in 
opposition  to  the  opinion  which  seems  to  have  been  entertained  by 
Story,  that  Congress  may  by  law  define  the  effect  of  the  judicial  pro- 
ceedings of  other  States,  although  the  faith  and  credit  due  to  them  are 
placed  beyond  the  reach  of  legislation.  The  effect  of  a  judgment  when 
considered  in  this  sense  is  apparently  the  duration  and  force  of  the 
obligation  as  evidence,  and  the  methods  by  which  it  ma}'  be  carried 
into  execution.  The  necessity  for  such  a  power  in  the  national  legis- 
lature is  obvious,  if  we  reflect  that  the  legislatures  of  the  several  States 
might  otherwise  render  the  provisions  of  the  Constitution  ineffectual, 
by  limiting  the  period  during  which  an  action  could  be  brought  on  the 
record  of  another  State  to  six  months,  or  even  to  six  da3's.  The 
remedy  depends  on  the  lex  fori,  and  although  the  States  are  forbidden 
to  impair  the  obligation  of  contracts,  this  prohibition  is  retrospective, 
and  will  not  prevent  the  passage  of  a  law  denying  all  redress  for  the 
breach  of  obligations  incurred  subsequently  to  its  passage.  If  Con- 
gress possess  such  a  power,  it  has  not  been  exercised,  and  their  legis- 
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lation  does  not  go  bej'ond  the  means  of  authenticating  the  judgment. 
The  remedy  is  regulated  by  the  States,  and  may,  unless  Congress 
intervene,  be  enlarged,  curtailed,  or  limited  at  their  discretion.  A 
judgment  has  a  twofold  character;  first,  as  evidence  of  the  existence 
of  the  debt,  and  next,  as  affording  the  means  by  which  it  may  be  en- 
forced. In  the  former  it  may  have  an  extra-territorial  operation,  and 
bind  the  parties  wherever  they  are  found,  in  the  latter  it  is  confined 
to  the  court  where  it  was  pronounced.  As  evidence,  the  judgments  of 
other  States  are  regulated  by  the  Constitution,  as  a  remedj',  they  de- 
pend on  the  local  law.  Ableman  v,  Booth,  21  Howard,  506.  How  long 
the  obligation  of  a  judgment  shall  endure,  to  what  extent  it  shall  be  a 
lien,  whether  it  shall  have  priorit}'  over  other  debts,  and  how  it  shall 
be  executed,  are  questions  governed  by  the  laws  of  the  forum,  which 
may,  in  the  course  of  legislation,  put  debts  of  record  on  the  same  level 
with  debts  due  by  simple  contract,  or  even  postpone  them  to  the  latter. 

In  the  distribution  of  the  assets  of  an  insolvent  estate  or  debtor,  debts 
due  for  personal  services,  or  contracted  during  a  last  illness,  accordingly, 
have  a  preference  in  Pennsylvania  and  some  of  the  other  States,  over 
judgments,  whether  foreign  or  domestic.  Such  a  statute  simpljr  regu- 
lates the  remedjr  without  impairing  the  faith  and  credit  secured  by  the 
Constitution,  Brengle  v.  MoGlellan,  7  Gill,  474;  Harness  v.  Green,  20 
Missouri,  316.  The  law  was  so  held  in  Cameron  v.  Wurtz,  i  McUord, 
278,  in  a  case  growing  out  of  the  administration  of  assets  of  a  debtor 
after  his  decease.  Similar  decisions  may  be  found  in  Brengle  v. 
McClellan,  and  Harness  v.  Green;  and  in  BIoEhnoyle  v.  Cohen,  the 
Supreme  Court  of  the  United  States  held  that  there  was  nothing 
unconstitutional  in  a  law  of  the  State  of  Georgia  raising  debts  due 
by  simple  contract  to  an  equality  with  the  judgments  of  other  States. 

It  results  from  the  same  doctrine  that  a  law  limiting  the  period 
■within  which  an  action  may  be  brought  upon  the  judgment  of  anotlier 
State,  is  a  regulation  of  the  remedy  which  does  not  touch  the  faith  and 
credit  of  the  judgment,  nor  impair  the  obligation  of  it  as  a  contract,  if  a 
reasonable  time  is  left  within  which  it  may  be  enforced.  It  is  not, 
therefore,  coutrarj'  to  the  Constitution  of  the  United  States.  The  rule 
was  laid  down  in  ]\[<;Ehnoyle  v.  Cohen  (ante,  608),  and  is  confirmed  by 
the  subsequent  course  of  decision.  The  Bank  v.  Ballon,  9  Howard,  522  ; 
Brown  v.  Howard,  20  Id.  22.  Sixty  days  is  not  necessarily  too  short 
a  period  according  to  Bacon  v.  Hoioard;  and  in  The  Bank  v.  Dalton, 
the  court  held  that  a  statute  requiring  the  suit  to  be  brought  within 
two  years,  might  be  taken  advantage  of  by  a  defendant  who  moved 
into  the  State  after  the  period  of  limitation  had  expired,  presumably 
for  the  sake  of  evading  the  obligation  of  the  judgment. 

Although  the  judgments  of  other  States  maj'  thus  be  brought  down 
to  the  level  of  simple  contracts  as  it  regards  priority,  or  the  time  withiu 
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which  they  may  be  enforced  by  suit,  they  are  not  the  less  obligations 
of  record,  and  entitled  as  such  to  precedence  at  common  law  in  the  dis- 
tribution of  assets.  They  consequently  do  not  fall  within  the  pro- 
visions of  a  legislative  enactment,  limiting  the  right  of  action  on  debts 
generally,  without  specifying  judgments  ;  Napier  v.  Gidiere,  1  Speer 
Eq.  214,  and  will  take  the  same  rank  with  domestic  judgments  when 
the  funds  of  an  insolvent  estate  are  in  the  hands  of  an  administrator 
for  distribution,  unless  the  order  of  payment  is  changed  hy  statute. 
Colt's  Estate,  4  W.  &  S.  314.  "The  original  course  of  action  here," 
said  the  court  in  Napier  ?.  Gidiere,  "  was  contract,  but  it  is  no  longer 
so,  it  has  passed  into  a  judgment,  and  that  is  the  Ibundation  of  the 
action,  and  therefore  not  embraced  in  our  statute ;  whatever  may  have 
been  the  original  cause  of  action,  it  is  merged  in  the  judgment,  as 
eflectually  so,  as  if  a  bond  or  other  specialty  hiid  been  given  for  a 
simple  contract  debt.  It  has  assumed  a  new  form  and  a  name  not 
found  in  the  statute.  " 

It  is  equally  well  settled,  as  indeed  this  language  shows,  that  a  judg- 
ment operates  as  a  merger,  not  only  in  the  State  where  it  was  rendered, 
but  throughout  the  Union,  and  precludes  a  resort  to  the  original  de- 
mand either  as  a  defence  or  cause  of  action. 

This  results  from  the  well  established  doctrine  of  the  common  law, 
that  when  a  debt  or  liability  of  any  sort  receives  a  judicial  determina- 
tion, it  is  absorbed  in  the  higher  obligation  created  by  the  adjudication, 
which  was  extended  by  the  Constitution  to  the  judgments  of  other 
States.  The  plaintiff  must,  therefore,  in  order  to  avoid  a  failure  on 
the  ground  of  variance,  set  the  judgment  forth  and  rel}^  upon  it 
as  the  foundation  of  the  suit;  Adams  v.  Montgomery,  19  Johnson, 
162;  The  Boston  India  Rubber  Go.  v.  Sar-t,  14  Vermont,  92;  while 
the  judgment  will  conversely  be  a  bar  to  a  suit  on  the  original 
cause  of  action.  Baxley  v.  Linah,  4  Harris,  241 ;  Gandee  v.  Scrib- 
ner,  2  Michigan,  255  (ante,  618).  But  for  this  rule  the  plaintiffs 
might  recover  a  larger  sum  in  the  second  suit  than  the  first,  or  fail  in 
the  one  after  succeeding  in  the  other  ;  and  the  anomalous  spectacle 
would  be  presented  of  two  irreconcilable  adjudications  touching  the 
same  subject  matter.  The  law  was  so  held  in  Baxley  v.  Linah,  and  a 
judgment  in  Maryland  said  to  be  a  good  defence  to  a  foreign  attach- 
ment founded  on  the  same  cause  of  action  in  Pennsylvania,  although  the 
attachment  was  prior  not  only  to  the  judgment  but  to  the  suit  in  which 
it  was  pronounced  ;  and  the  point  is  well  established  under  the  general 
course  of  decision.  The  Bank  of  the  U.  S.  v.  The  Ilerchanla'  Bank, 
7  Gill,  415,  and  The  North  Bank  v.  Brown,  50  Maine,  214.  Obviously 
this  doctrine  may,  where  the  debtor  is  insolvent,  hinder  the  creditor 
and  occasion  the  loss  of  the  debt,  but  the  coui-t  said  that  this  did  not 
vary  the  principle  or  authorize  two  judgments  for  the  same  cause. 
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The  rule  is  however  derived  from  the  Constitution  and  not  from  the 
common  law,  under  which  the  proceedings  of  a  foreign  court  were 
merely  evidence,  and  did  not  preclude  the  right  to  consider  the  subject 
on  independent  grounds.  And  as  the  provisions  of  the  Constitution  do 
not  apply  until  judgment  is  pronounced,  the  pendenc}'  of  a  suit  cannot 
be  pleaded  in  abatement  to  an  action  for  the  same  cause  in  another 
State.  Loivry  v.  Hall,  2  W.  &  S.  133  ;  EatcJi  v.  Spafford,  22  Conn. 
485;  Cook  y.  Litchfield,  b  Sandford,  330  ;  McJilto7i  Y.Lowe,  13  Ills. 
486;  Seevers  v.  Clement,  28  Maryland,  426;  Smith  v.  Lathrop,  44 
Penna.  326  ;  White  v.  Whitm.an,  1  Curtis,  494  ;  Williams  v.  AyraiiU, 
31  Barb.  364.  This  is  true  of  all  jurisdictions  which  are  foreign  to 
each  other,  and  therefore  of  the  courts  of  the  several  States. 


ABANDONMENT. 

MARSHALL  u  THE  DELAWARE  INSIJRAXCE  COMPANY. 

Circuit  Court  of  the  United  States. 

APRIL  TERM,  1807. 

[reported,  2  WASHINGTON,  54-60.] 

Tlie  vessel  and  cargo  insured  were  captured  as  prize,  libelled  and 
acquitted  on  the  7th  of  July  ;  and  on  appeal  by  the  captors,  the  sen- 
tence icas  affirmed  on  the  9th  of  July ;  and  restitution  was  decreed  ; 
and  on  the  19th  of  July,  restitution  of  the  prop>erty  captured  was 
actually  made,  except  of  that  which  had  been  pillaged  by  the  captors  ; 
hut  at  ichat  hour  of  the  clay  the  same  was  made,  was  submitted  to  the 
court.  On  the  same  day,  a  survey  icas  made  to  ascertain  the 
aynount  of  the  spoliations  of  the  cargo,  and  on  the  dOth  of  Jidy  the 
vessel  proceeded  on  her  voyage. 

On  the  ITtli  of  July  {in  New  Tork),  the  plaintiff  received  notice  of  the 
capture.  On  the  18th,  he  directed  his  agent  in  Philadelphia  to 
abandon,  loho  did  so  on  the  19th,  informing  the  plaintiff  thereof  by 
mail ;  the  mail  leaving  Fhiladelphia  for  New  York,  at  twelve  o'clock 
on  the  19th  of  July. 

The  actual  state  of  the  loss,  at  the  time  of  the  abandonment,  ought  to 
decide  the  right  of  the  assured  to  make  the  loss  a  total  one  ;  and  it  is 
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071  the  reality  of  the  loss  at  tlie  time  of  the  abandonmeEt,  its  le- 
gality depends. 

The  right  to  abandon  did  not  depend,  in  this  case,  on  the  question, 
whether  the  restitution  was  actually  made,  and  the  property  in 
possession  of  the  master  of  the  vessel.  The  property  was  in  the 
actual  -possession  of  the  master,  after  the  decree  and  ivarrant  of  res- 
titidion  delivered  to  the  master. 

In  case  of  capture  and  recapture,  the  property  remains  with  the  recap- 
tors  until  salvage  is  paid. 

On  a  case  stated,  the  plaintiff,  a  citizen  of  the  State  of  ITew 
York,  and  residing  in  the  city  of  New  York,  by  his  agent,  on  the 
7th  of  May,  1806,  caused  insurance  to  be  made  on  the  cargo, 
freight,  and  Brig  Holla,  all  owned  by  'him ;  S.  Clapp,  master,  at 
and  from  St.  Jago  de  Cuba.  The  policy  on  the  freight,  and  part 
of  the  cargo,  valued  ;  on  the  vessel,  and  residue  of  cargo,  open. 

On  the  28th  of  May,  1806,  the  vessel  while  proceeding  on  her 
voyage,  was  captured  and  taken  possession  of  as  a  prize,  by  the 
French  privateer  schooner  Napoleon,  and  carried  into  Lemon,  an 
outport  of  Samana.  The  captors  there  committed  great  pillage  of 
the  cargo.  The  Eolla  remained  at  Lemon  four  or  five  days,  and 
was  then  carried  to  Samana,  under  the  charge  of  a  prize  master, 
where  further  pillage  was  committed.  The  captoi's  libelled  the 
vessel  and  cargo,  in  the  inferior  tribunal  at  the  city  of  St.  Domingo ; 
and  both  were  acquitted  on  the  7th  of  July.  This  decision  was 
appealed  from,  by  the  captors,  to  the  superior  tribunal,  at  the 
same  place ;  when  the  said  vessel  and  cargo  were  again  acquitted, 
and  restitution  awarded.  On  the  9th  of  July,  restitution  of  the 
brig  was  ordered  to  be  made  to  the  captain,  with  what  remained 
of  her  cargo. 

On  the  19th  of  July,  1806,  restitution  was  actually  made ;  but, 
if  the  court  should  think  there  is  a  collision  in  the  evidence  as  to 
the  hour  or  time  of  actually  delivering  possession,  and  the  time 
shall  appear  to  them  material,  the  court  are  requested  to  fix  the 
hour  or  time  according  to  their  opinion  of  the  credit  and  weight 
of  the  evidence.  The  captain  had  a  survey  made  on  the  same  daj^, 
to  ascertain  the  loss  and  damage  from  pillage,  &c. ;  and  on  the  30th 
of  July,  he  proceeded  on  his  originally  intended  voyage  to  St.  Jago 
de  Cuba ;  where  he  arrived  on  ^he  6th  of  August,  and  where  the 
remainder  of  the  cargo  was  sold,  and  a  part  of  the  proceeds  in- 
vested in  a  return  cargo,  which  was  sent  by  the  Rolla,  under  the 
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command  of  the  mate,  to  ISTew  York ;  and  the  rest  of  the  proceeds 
were  invested  in  bark,  and  brought  home  in  the  Jane  by  the 
cajjtain. 

The  return  cargo  arrived  at  ISTew  York,  on  the  15th  of  October, 
1806 ;  and  on  the  following  day,  the  plaintift'  ^vrote  to  his  agent 
in  Philadelphia,  informing  him  thereof,  and  directing  him  to  give 
the  information  to  the  insurers,  which  was  accordingly  done  ;  but 
the  insurers  refused  to  have  anything  to  do  with  the  property,  or 
to  give  any  direction  as  to  the  disposal  of  it.  The  plaiutitfs  then 
sold  the  said  property,  for  the  account  of  the  underwriters,  but 
Avithout  their  assent ;  except  some  bark,  which  yet  remains 
unsold. 

Intelligence  of  the  capture  was  received  at  ISTew  York  by  the 
plaintiff,  on  the  I7th  of  July,  1806.  He  wrote  on  the  18th  to  his 
agent,  directing  him  to  abandon  the  freight,  vessel,  and  cargo  to 
the  insurers ;  which  letter  was  received  at  Philadelphia,  by  the 
agent,  on  the  morning  of  the  19th  ;  and  an  abandonment  was 
made  to  the  insurers  on  the  morning  of  the  19tli :  of  which  aban- 
donment the  said  agent  informed  the  plaintiff  by  a  letter,  which 
was  forwarded  to  E"ew  York  by  the  mail  of  the  said  19th  of  July, 
which  was  closed  at  Philadelphia  at  twelve  o'clock  of  the  same 
day. 

The  question  for  the  opinion  of  the  court  is,  whether  the 
plaintiff  is  entitled  to  recover  for  a  total,  or  a  partial  loss  ? 

Ingersoll  and  Soj^kinson,  for  the  plaintiff,  contended,  first,  that 
if  a  loss  happen  b}-  capture,  of  which  the  plaintiff  is  informed, 
and  he  offers  to  abandon,  not  knowing  that  the  property  had  been 
acquitted  and  restored,  though  the  fact  be  so,  before  the  offer 
made ;  the  abandonment  is  good  to  authorize  the  insured  to  go 
for  a  total  loss.  The  loss  happened  here  by  capture  and  detention, 
h^econd,  that,  upon  the  evidence,  the  restitution  was  not  complete 
till  one  o'clock  in  the  afternoon,  whereas  the  abandonment  must 
have  been  before  twelve  o'clock.  As  to  the  doctrine  that  there 
are  no  fractions  of  a  day,  it  does  not  apply  where  priority  of  time 
as  to  two  facts,  becomes  important.  1  Ld.  Pay.  281.  Idem,  1568. 
3  Barr.  1433. 

Rawle  and  Dallas^  for  defendants,  denied  both  propositions. 
Tiiey  cited  1  Esp.  Eep.  237,  to  show,  that  even  after  a  capture, 
condemnation,  and  sale,  and  the  vessel  purchased  by  the  captain 
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for  his  owners,  that  the  insured  could  not  abandon ;  the  captain 
being  the  agent  of  the  owners  in  the  purchase.  They  relied  on 
the  expressions  of  the  Supreme  Court,  in  Rhinelander  v.  The 
Insurance  Company  of  Pennsylvania ;  and  of  the  Supreme  Court 
of  Pennsylvania,  in  Dutilgh  and  GatlifF;  and  of  Lord  Mansfield,  in 
Hamilton  v.  Mendez  ;  to  prove  that  the  fact  of  the  loss  continu- 
ing to  the  time  of  the  abandonment,  and  not  the  information, 
fixes  the  right  of  the  insured  to  abandon.  Also  the  case  of 
Peyton  v.  Hallett,  1  Caine's  ]!:few  York  Rep.  363,  in  which  the 
case  has  been  directly  decided.     They  also  cited  Park,  75,  161. 

Washington,  J.  The  question  whether  if  a  right  to  abandon 
once  exist,  the  subsequent  release  or  safety  of  the  property  before 
the  abandonment,  but  the  fact  unknown  to  the  insured,  will 
defeat  that  right,  has  never  been  directly  decided,  that  we  know 
of,  but  in  the  ease  of  Peyton  and  Hallett. 

The  reasoning  of  the  case  would  seem  to  show,  that  the  state 
of  the  loss  at  the  time  of  the  abandonment,  ought  to  decide  the 
right  of  the  insured  to  make  the  loss  a  total  one,  and  thus  to 
throw  the  property  upon  the  underwriters  ;  and  to  demand  from 
them  the  sum  insured.  The  foundation  of  the  right  is  the  loss  of 
the  property,  really  or  technically ;  and  the  transfer  of  what  may 
be  saved  to  the  underwriter,  is  predicated  upon  the  reality  of  the 
loss.  But  if  the  property  be  in  safety,  how  can  the  underwriter, 
under  the  terms  of  his  contract,  be  called  upon  for  an  indemnity ; 
which  was  only  promised  in  case  of  loss,  and  when  no  injury,  or 
such  as  is  merely  partial,  has  been  sustained?  The  information 
received  by  the  insured  may  have  been  correct  when  it  was  given, 
but  it  cannot  make  the  fact  otherwise  than  it  really  is,  at  the 
time  when  the  claim  is  made  for  a  total  loss. 

Although  there  is  no  case  but  the  one  before  mentioned,  pre- 
cisely in  point,  yet  there  are  some  which  seem  to  throw  considera- 
ble light  upon  the  subject ;  and  we  think  enough  may  be  gathered 
from  what  was  said  by  Lord  Mansfield  in  Hamilton  v.  Mendez,  to 
show  his  opinion  respecting  it.  In  that  case,  the  vessel,  which 
had  been  captured  and  recaptured,  was  brought  into  Portsmouth 
before  the  offer  to  abandon.  It  is  not  stated,  that  at  the  time  of 
the  offer  the  arrival  of  the  vessel  was  known  to  the  insured, 
though  the  fact  is  strongly  to  be  inferred.  But  it  is  clear,  that  if 
such  was  the  fact  it  does  not  enter  into  the  reasoning  of  the  judge, 
who,  when  he  lays  down  the  principles  of  the  law,  uses  expres- 
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sions  and  illustrations  which  seem  strongly  to  exclude  that  circum- 
stance from  the  consideration  which  he  took  of  the  subject.  His 
lordship  observes,  that  this  action,  which  is  brought  for  an  indem- 
nity, must  be  founded  on  the  nature  of  the  darimiiication,  as  it 
really  is  nt  the  time  of  the  action  brought,  or,  at  most,  at  the  time 
of  the  offer  to  abandon.  He  considers  it  absurd  to  recover  as  for 
a  total  loss,  when  the  fined  event  proves  that  there  was  no  loss  at 
all,  or  only  a  partial  one.  He  seems  to  fix  the  time  of  bringing 
the  action,  as  that  at  wliich  the  rights  of  the  parties  are  to  be 
decided  ;  and  then  laj's  it  down,  that  ,if  the  cause  of  action  does 
not  subsist  at  the  time,  its  having  existed  at  any  previous  time 
will  not  avail.  In  no  part  of  this  opinion  does  he  appear  to  con- 
sider the  right  of  the  insured  to  go  for  a  total  loss,  to  depend 
upon  the  circumstance  of  information  he  had  received  of  the 
situation  of  the  property  at  the  time  of  the  offer  to  abandon,  or 
at  that  of  the  action  brought ;  and  the  cases  Avhich  he  cites  as 
analogous  to,  and  illustrative  of  the  doctrine  he  is  endeavoriuo;  to 
establish,  affords  strong  ground  for  believing  that  he  altogether 
relied  upon  the  loss  continuing  to  the  time  of  the  abandonment  and 
bringing  the  action  (and  so  he  also  expresses  himself  in  another 
part  of  the  same  case) ;  and  not  upon  the  information  to  the  insured 
of  the  safety  of  the  property.  For  certainly  it  cannot  be  contended, 
that  in  answer  to  a  plea  of  the  tenant,  in  an  action  of  waste, 
that  he  had  i-epaired  before  the  action  brought ;  or  to  that  of  the 
principal  to  an  action  of  the  surety  for  an  indemnity,  that  he  had 
paid  the  debt ;  the  plaintiff  could  reply,  that  at  the  time  of  bring- 
ing the  action,  he  had  not  notice  of  the  fact  set  out  in  the  plea. 
And  I  think  it  is  impossible  to  produce  a  case  upon  any  other 
subject,  where  the  rights  of  the  parties  could  be  made  to  depend 
upon  anything,  but  the  real  facts  at  the  time  when  these  rights 
accrued.  Why  should  there  exist  an  exception  in  cases  of  insur- 
ance ?  That  Park  has  deduced  the  same  conclusion  which  this 
court  does  from  the  expressions  of  Lord  Mansfield,  in  this  and 
other  cases,  is  very  obvious.  He  says,  that  "  the  loss  must  con- 
tinue total  at  the  time  when  the  ofl'er  to  abandon  is  made,  or  the 
action  brought."  Park,  145.  The  case  of  Hallett  v.  Pcj-ton,  in 
the  highest  court  of  judicature  in  the  State  of  New  York,  which 
appears  to  have  been  very  fully  argued  and  considered  by  the 
court,  is  in  point.  The  expressions  used  by  the  Supreme  Court 
of  the  United  States,  and  the  Supreme  Court  of  this  State,  in  the 
cases  cited  are  very  strong,  though  like  those  of  Lord  Mansfield, 
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in  Ilamilton  v.  Mendez,  they  are  obiter  dicta.  Upon  the  whole, 
then,  relying  upon  these  authorities,  and  the  reasons  which  sup- 
port them ;  and  considering  that  they  stand  unopposed  by  any 
case  whatever,  we  feel  ourselves  warranted  in  deciding  this  point 
in  favor  of  the  defendants. 

The  next  question  is,  whether  at  the  time  when  the  offer  to 
abandon  was  made,  the  vessel  was,  in  point  of  fact,  in  possession 
of  the  insured  ?  I  say,  in  his  possession,  because  these  are  the 
terms  which  the  counsel,  in  argument,  appeared  to  consider  as 
proper.  But  we  wish  it  to  be  considered,  that  tnis  court  does  not 
mean  to  decide  that  actual  possession  was  not  necessary  after  the 
decree  and  warrant  of  restitution  delivered  to  the  officer.  It  may, 
perhaps,  become  a  question,  whether,  if  the  property  be  in  safety, 
by  the  acquittal  and  warrant  to  execute  it,  this  circumstance  may 
not  be  sufficient  to  defeat  the  right  of  abandonment.  In  the  cases 
of  capture  and  recapture,  the  property  remains  with  the  recaptors 
till  the  salvage  is  paid :  and  in  the  case  of  Ilamilton  v.  Mendez, 
the  possession  of  the  recaptors  continued  after  the  offer  to 
abandoii. 

As  to  the  fact,  we  think  it  very  immaterial,  whether  the  pos- 
session was  delivered  before  or  after  the  exammation  made  of  the 
state  of  the  cargo,  for  it  is  obvious  to  any  person  who  looks  at  the 
proces  verbal,  that  it  must  have  taken  more  than  double  the  time 
to  write  this  warrant,  than  was  consumed  in  obtaimng  a  knowl- 
edge of  the  facts  which  it  recorded  ;  consequently,  if  it  began  at 
nine  in  the  morning,  and  the  proces  verbal  was  concluded  at  one 
in  the  afternoon,  the  facts,  of  which  it  is  a  history,  must  have 
taken  place  and  been  completed  long  before  meridian. 

But  we  do  not  mean  to  decide  so  important  a  point  upon  evi- 
dence which  may  be  founded  in  conjecture.  For  we  hesitate  not 
to  declare,  that  if  for  want  of  clear  proof,  the  act  of  abandonment 
and  restitution  must  be  considered  as  cotemporaneous,  the  decision 
ought  to  be  in  favor  of  the  defendants,  for  two  reasons — first, 
that  the  inclination  of  judges  is  not  to  extend  the  right  of  aban- 
donment, for  the  purpose  of  converting  a  partial  into  a  total  loss, 
beyond  the  point  to  which  former  decisions  have  gone,  because 
such  a  right  is  not  warranted  by  the  contract  of  the  parties  ;  and 
secondly,  because  the  insured  ought  not  only  to  prove  the  loss,  but 
the  continuance  of  it  to  the  time  of  the  abandonment ;  and  if  the 
evidence  is  not  sufficient  for  these  purposes,  he  must  fail.  Upon 
the  whole,  we  are  of  opinion  that  the  plaintiff  is  only  entitled  to 
recover  for  a  partial  loss. 
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MARSHALL  v.  THE  DELAWARE  INSURANCE  COMPANY. 
In  the  Supreme  Court  of  the  United  States. 

FEBRUARY,  1808. 
[REPORTED,  4  CRANGH,  202-208.] 

The  right  of  the  insured  to  abandon  and  recover  for  a  total  loss,  de- 
jxnds  upon  the  state  of  the  fact  at  the  time  of  the  offer  to  abandon, 
and  not  upon  the  state  of  the  information  received. 

The  technical  total  loss  arising  from  capture  ceases  with  a  final  decree 
of  restitution,  although  that  decree  may  not  have  been  executed  at  the 
time  of  the  offer  to  abandon. 

Error  to  the  Circuit  Court  for  the  District  of  Pennsyl\'ania,  in 
an  action  for  a  total  loss,  on  a  policy  of  insurance  on  the  Brig 
E,olla,  her  cargo  and  freight. 

The  material  facts  stated,  were,  that  the  Brig  Eolla,  a  neutral 
vessel,  while  pursuing  the  voyage  insured,  was  captured  by  a 
belligerent  cruiser,  and  libelled  as  a  prize  of  war.  On  the  9th  of 
July,  1806,  a  final  sentence  in  favor  of  the  vessel  and  cargo  was 
passed,  and  on  the  19th  of  the  same  month,  about  1  o'clock  p.  m., 
restitution  was  made.  On  the  17th  of  July  the  assured  in  B'ew 
York  received  information  of  the  capture,  and  immediately  gave 
orders  to  his  agent  in  Philadelphia,  to  abandon  to  the  under- 
writers. In  pursuance  of  these  orders  the  offer  to  abandon  was 
made  on  the  morning  of  the  19th. 

HopkinsoJi,  for  plaintiff. 

The  question  in  this  case  is,  whether  the  plaintiff  is  entitled  to 
recover  for  a  total,  or  onlj'  for  &pcLrtial  loss. 

The  proceeds  of  the  cargo  have  been  received  by  the  plaintiff, 
who  sold  the  same  for  account  of  the  underwriters  if  they  will 
receive  them. 

If  the  abandonment  was  made  before  the  restoration  in  fact  of 
the  cargo  to  the  captain  on  the  19th  of  July,  the  plaintiff  has  a 
right  to  recover  for  a  total  loss,  according  to  the  decision  in  Rhine- 
lander's  Case,  at  the  last  term  (ante,  p.  41). 

The  plaintiff  having  shown  a  total  loss,  by  the  capture,  it  is  in- 
cumbent on  the  defendant  to  show  that  the  property  was  restored 
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before  the  abaDdonraeiit.  On  the  17th  the  plaintiff' received  infor- 
mation of  the  capture ;  on  the  18th  he  wrote  and  put  into  the 
post  office  at  New  York,  tlie  letter  to  his  agent  in  Philadelphia, 
directing  the  abandonment  to  be  made ;  on  the  19th  it  was  re- 
ceived in  Philadelphia,  and  the  abandonment  offered.  The  aban- 
donment must  relate  to  the  18th,  when  the  plaintiff"  wrote  his 
letter  and  made  his  election  to  abandon.  Abandonment  is  an  ex 
parte  act,  and  if  the  plaintiff"  has  a  right  to  abandon  at' the  time 
when  he  elects  and  offers  to  abandon,  the  defendants  are  liable 
from  that  time.  No  consent  is  necessary  on  the  part  of  the  de- 
fendants. The  plaintiff'  was  bound  from  the  date  of  his  letter ; 
and  the  defendants  must  be  equally  bound. 

But  although  the  property  may  have  been  in  fact  restored  be- 
fore the  abandonment,  if  that  restoration  was  UTiknown  to  the 
plaintiff",  it  is  j^et  an  undecided  question,  whether  the  abandon- 
ment is  not  valid. 

The  opinion  of  Lord  Mansfield  in  Hamilton  v.  Mendez,  unlike 
the  opinions  of  that  great  man,  is  confused  and  contradictory, 
sometimes  making  the  question  of  right  to  abandon  depend  upon 
the  state  of  the  information,  and  sometimes  on  the  fact  itself. 

It  is  not  reasonable  that  the  insured  should  be  bound  to  aban- 
don upon  receipt  of  the  first  intelligence,  and  yet  the  underwriter 
be  permitted  to  take  advantage  of  subsequent  events.  There 
would  be  no  mutuality  in  this  principle.  It  would  be  ruinous  to 
merchants  thus  to  be  kept  out  of  their  money.  Besides  the  con- 
tract is  for  indemnity,  and  there  can  be  no  fairer  mode  of  ascer- 
taining the  indemnity,  than  to  give  the  underwriters  the  thing 
itself,  subject  to  the  chance  of  recovery,  and  let  tliem  pay  the 
price.  If  the  thing  is  restored  and  goes  to  a  good  market,  the 
underwriters  derive  the  benefit ;  if  a  loss  happens,  it  is  what  they 
are  bound  by  their  contract  to  sustain.  But  as  to  the  state  of  the 
fact  itself,  we  contend  that  there  was  no  actual  restoration  of  the 
property  before  the  off'er  to  abandon.  If  there  was,  it  is  for  them 
to  show  it.     The  onus  probandi  is  on  them. 

If  it  is  necessary  to  the  justice  of  the  case,  the  court  will  divide 
the  day,  and  ascertain  which  event  did  first  actually  happen.  3 
Burrow,  1134.     Combe  v.  Pitt. 

Dallas  and  Bawle,  contra,  contended, 

That  the  peril  being  at  an  end,  at  the  time  of  the  off'er  to  aban- 
don, the  plaintiff"  cannot  recover  for  a  total  loss,  unless  the  conse- 
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queuces  of  the  capture  created  a  total  loss  either  in  fact  or  in 
law. 

The  peril  hy  capture  was  at  an  end  on  the  9th  of  July,  when 
the  final  decree  of  restitution  was  pronounced  iu  the  court  of 
dernier  resort. 

The  right  to  restitution  was  consummated,  and  the  authority  to 
restore  absolute.  What  remained  was  mere  matter  of  form.  The 
vessel  and  cargo  were  in  the  hands  of  the  public  oflicer,  who  held 
the  same,  after  the  decree,  in  trust  for  the  owner.  Tliere  was  no 
longer  any  hostile  or  adverse  possession.  The  property  was  in  no 
danger  of  condemnation,  or  even  of  further  detention. 

The  state  of  the  fact^  and  not  of  the  information,  is  the  test  of 
the  right  to  abandon.  If  intelligence  were  the  test,  any  idle, 
vague  rumor  might  compel  the  underwriters  to  pay  a  total  loss, 
when  the  property  was  in  fact  in  jjerfect  safety  the  whole  time. 

The  contract  is,  that  the  property  shall  not  perish  by  the  jjeril, 
not  that  it  shall  not  e^icounter  the  peril.  A  storm  may  injure  it, 
but  if  the  injui-y  does  not  exceed  half  the  value,  and  the  voyage 
be  not  broken  ujd,  it  is  not  a  total  loss.  The  underwriters  are  only 
bound  to  pay  the  partial  loss.  It  is  a  conti-act  of  indemnity  only  ; 
the  liability  of  the  defendants,  therefore,  must  dejjend  ou  the  state 
of  the  fact,  and  not  of  the  intelligence.  Park,  77,  144,  145,  146, 
148,  152,  155,  156,  160,  167.  Esp.  Ca.  K  P.  2-37,  McMasters  v. 
Shoolbred,  Ehinelander  v.  Ins.  Co.  Pennsylvania  (ante,  p,  41) ; 
Dutilgh  V.  Gatliff,  cited  in  Rhinelander's  Case ;  1  N.  Y.  Cases  in 
Error,  21,  22  ;  1  Johnson,  205. 

It  is  not  contended  that  the  consequences  of  the  capture  created 
a  total  loss,  either  in  fact  or  in  law.  The  expense,  pillage,  and 
damage  did  not  amount  to  more  than  one-fourth  of  the  insured 
value,  and  these  the  underwriters  are  willing  to  pay.  The  vessel 
arrived  at  her  destined  port.     She  performed  the  voyage  insured. 

IngersoU,  in  reply. 

It  is  said  that  the  restitution  is  to  be  considered  as  referring 
back  to  the  time  of  the  decree ;  but  that  point  was  otherwise  de- 
cided in  the  case  of  Dutilgh  v.  Gatlitf,  in  the  Supreme  Court  of 
Pennsylvania.  It  was  there  decided,  that  although  at  the  time  of 
the  ofter  to  abandon,  there  was  a  decree  of  restitution,  yet  as  that 
decree  was  not  known  to  the  party  who  ofFei'ed  to  abandon,  and 
as  in  fact  the  property  was  then  in  possession  of  the  captors,  the 
insured  had  a  right  to  recover  for  a  total  loss. 
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February  23. 

Marshall,  C.  J.,  after  stating  the  facts  of  the  case  as  above, 
delivered  the  opinion  of  the  court  as  follows : 

The  question  submitted  to  the  consideration  of  the  court  is  this : 
Is  the  assured  entitled  to  recover  for  a  partial,  or  for  a  total  loss  ? 

In  support  of  the  claim  for  a  total  loss,  two  points  have  been 
made. 

1st.  That  the  state  of  information  at  the  time  of  the  abandon- 
ment, not  the  state  of  the  fact,  must  decide  the  right  of  the  assured 
to  abandon. 

If  this  be  otherwise,  then,  it  is  contended 

2d.  That  the  right  to  abandon  is  coextensive  with  the  deten- 
tion, which  continued  until  restitution  was  made  in  fact,  and  that 
restitution  in  fact,  though  made  on  the  same  day,  was  posterior  in 
point  of  time  to  the  abandonment. 

1.  Does  the  right  to  abandon  depend  on  the  fact,  or  on  the  in- 
formation of  the  parties  ? 

The  right  to  abandon  is  founded  on  an  actual  or  legal  total  loss. 
It  appears  to  the  court  to  consist  with  the  nature  of  the  contract, 
which  is  truly  stated  to  be  a' contract  of  iademnity,  that  the  real 
state  of  the  loss  at  the  time  the  abandonment  is  made,  is  the 
proper  and  safe  criterion  of  the  rights  of  the  parties.  Might  they 
depend  absolutely  on  the  state  of  information,  a  seizure  which 
scarcely  interrupted  the  voyage  might  be,  and  frequently  would 
be  converted  into  a  total  loss,  and  the  contests  i-espectiug  the  real 
state  of  information  might  be  endless.  Intelligence  of  capture 
and  of  restitution  might  be  received  at  the  same  time,  and  the  in- 
sured might  suppress  the  one,  and  act  upon  the  other. 

This  point  came  under  the  consideration  of  the  court  in  the  case 
of  Ehinelauder  v.  The  Insurance  Company  of  Pennsylvania,  in 
which  case  it  was  said  that  "  where  a  belligerent  has  taken  full 
possession  of  a  vessel  as  prize,  and  continues  that  possession  to  the 
time  of  the  abandonment,  there  exists,  in  point  of  law,  a  total 
loss."  The  court,  in  delivering  this  opinion,  understood  itself  to 
require,  that  the  continuance  of  the  possession  up  to  the  time  of 
the  abandonment,  or  a  technical  total  loss  incurred,  notwithstand- 
ing the  restoration,  was  necessary  to  justify  a  recovery  for  a  total 
loss. 

In  considering  the  second  point,  the  court  proceeded  to  inquire 
whether  the  technical  total  loss  on  which  the  right  to  abandon 
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determined,  was  terminated  by  the  decree  of  restitution,  or  con- 
tinued until  that  decree  was  carried  into  execution,  and  restitu- 
tion was  made  ia  fact. 

The  real  object  of  the  policy  is  not  to  effect  a  change  in  prop- 
erty, hut  to  indemnify  the  insured.  Whenever,  therefore,  only  a 
j)artial  loss  is  sustained  by  one  of  the  perils  insured  against,  the 
original  owner  of  the  property  retains  it,  prosecutes  his  voyage, 
and  recovers  for  his  partial  loss. 

But  the  voyage  may  be  really  broken  up,  without  the  destruc- 
tion of  the  vessel  and  cargo.  A  detention  by  a  foreign  prince, 
either  by  embargo  or  capture,  may  be  of  such  long  duration  as  to 
defeat  the  voyage.  This  is  a  peril  insured  against,  and  of  its  con- 
tinuance no  certain  estimate  can  be  made.  In  the  case  of  capture, 
it  is,  for  the  time,  a  total  loss,  and  no  person  can  confidently  say, 
that  the  loss  will  not  finally  be  total.  So  of  an  embargo.  Its 
duration  cannot  be  measured,  and  it  may  destroy  the  object  of 
the  voj^age.  These  detentions,  therefore,  are,  for  the  time,  total 
losses,  and  they  furnish  reasonable  ground  for  the  apprehension 
that  their  continuance  may  be  of  such  duration  as  to  break  up 
the  voyage,  or  ruin  the  assured,  by  keeping  his  property  out  of 
his  possession.  Such  a  case,  therefore,  upon  the  true  principles  of 
the  contract,  has  been  considered  as  justifying  an  abandonment, 
and  a  recovery  for  a  total  loss. 

But  when  a  final  decree  of  restitution,  from  which  it  is  admitted 
that  no  appeal  lies,  has  been  awarded,  the  peril  is  over.  On  no 
reasonable  calculation  can  it  be  supposed  that  such  a  delay  of  res- 
titution will  ensue,  as  from  that  time  to  break  up  the  voyage. 
There  is  no  reason  to  presume  a  subsequent  detention  on  the  part 
of  the  foreign  prince.  There  is  no  motive  for  such  detention.  The 
master  of  the  captured  vessel  may  perhaps  not  be  ready  to  receive 
possession,  and  the  delay  may  proceed  from  him.  At  any  rate, 
without  some  evidence  that  the  peril  was  not  actually  determined, 
the  court  cannot  consider  it  as  continuing  after  the  sentence  was 
pronounced.  A  technical  total  loss  originates  in  the  danger  of  a 
real  total  loss.  The  court  cannot  suppose  such  a  danger  to  have 
existed  after  a  final  sentence  of  acquittal,  unless  some  order  of 
court  relative  to  a  reconsideration  could  be  shown,  or  it  should 
appear  that  some  other  delays  were  interposed  by  the  court  which 
had  pronounced  the  sentence,  or  by  the  sovereign  of  the  captor. 

Had  the  facts  on  which  this  question  depends  been  known  at 
New  York  and  Philadelphia  as  they  occurred,  could  it  have  been 
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said  that  there  existed  a  technical  total  loss?  After  a  decree  of 
restitution,  could  it  be  said  that  while  means  were  taken  to  carry 
that  decree  into  execution,  while  the  mandate  for  restitution  was 
passing  from  the  court  to  the  vessel,  the  assured  had  a  right  to 
elect  to  consider  his  vessel  as  lost,  and  to  abandon  to  the  under- 
wiiters?  To  this  court,  it  seems  that  the  right  to  make  such  an 
election  at  such  a  time,  would  be  inconsistent  with  the  spirit  of 
the  contract,  and  that  the  technical  total  loss  was  determined  by 
the  decree  of  restitution,  unless  something  subsequent  to  that  de- 
cree could  be  shown  to  prove  the  continuance  of  the  danger,  or  of 
an  adversary  detention. 

Nothing  in  this  opinion  is  intended  to  extend  to  the  case  where 
a  cargo  may  be  lost,  without  the  loss  of  the  vessel. 

There  is  no  error  in  the  judgment  of  the  Circuit  Court  of  Penn- 
sylvania, and  it  is  to  be  affirmed  with  costs. 

Judgment  affirmed. 


Were  it  possible  to  know  the  ultimate  consequences  of  a  marine 
disaster  -vviien  it  happens,  or  to  wait  until  they  are  fully  disclosed, 
there  would  be  little  difficulty  in  ascertaining  the  amount  of  the  injury 
sustained  by  the  insured,  or  the  compensation  due  by  the  insurer,  and 
thus  adjusting  the  rights  and  duties  of  both  parties  on  their  true  basis ; 
Emerigon,  Traite  des  Assurances,  chap,  xvii.,  sect.  1.  But  while  the 
purpose  of  the  contract,  which  is  indemnity,  requires  that  the  recovery 
should  be  measured  by  the  loss,  it  would  obviously  be  defeated  by  the 
interposition  of  an  unreasonable  or  prolonged  delay,  in  the  search  after 
absolute  or  theoretic  truth.  Conventional  rules  and  arbitrary  pre- 
sumptions, have  therefore  been  substituted  for  the  absolute  accuracy 
of  proof,  which  could  not  be  attained  without  causing  a  delaj^,  that 
might  be  equivalent  to  a  denial  of  justice.  Emerigon,  chap,  xvii.,  sect. 
2,  §6.  The  right  of  abandonment,  must  frequently  be  exercised 
before  the  extent  of  the  injury  is  known,  and  while  the  final  result 
is  uncertain.  It  may  be  necessary,  under  these  circumstances,  to 
determine  whether  the  criterion  is  to  be  found  in  the  supposed,  or  actual, 
the  present,  or  ultimate  condition  of  the  property  at  risk.  The  ques- 
tion is  a  complicated  one  requiring  a  preliminary  explanation. 

A  marine  insurance  is  in  substance,  and  with  some  restrictions — 
which  need  not  be  considered  here — a  stipulation  that  the  insured  shall 
not  be  deprived  of  the  possession,  or  prevented  from  making  the 
appropriate  use  of  the  subject  matter  of  the  contract,  by  the  risks  for 
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"which  the  insurers  have  agreed  to  be  answerable  ;  and  a  breach  of  this 
engagement  may  be  a  total  loss  within  the  meaning  of  the  policy 
although  the  property  exists  in  specie,  and  ma}'',  in  the  course  of  events, 
be  freed  from  the  peril  in  which  it  is  involved.  Peele  v.  The  Merchants^ 
Insurance  Company,  3  Mason,  2T,  40,  66  ;  Symonds  v.  TJie  Union  In- 
surance Company,  4  Dallas,  417  ;  Rhinelander  v.  Tlie  Insurance  Com- 
pany of  Pennsylvania,  4  Cranch,  29;  Emerigon,  Traite  des  Assurances, 
chap,  xvii.,  sect.  2,  §  6  ;  Thuring  v.  The  Washington  Insurance  Com- 
pany, 10  Gray,  443. 

"There  are,"  said  Marshall,  C.  J.,  in  Rhinelander  v.  The  Insurance 
Company  of  Pennsylvania,  "  situations  in  which  the  delay  of  the 
To^'age,  and  the  deprivation  of  the  right  to  conduct  it,  produce  incon- 
veniences to  the  insured,  for  the  calculation  of  which  the  law  affords 
and  can  afford  no  standard.  In  such  cases  there  is,  for  the  time,  a  total 
loss  ;  and  in  this  state  of  things  the  insured  may  abandon  to  the 
underwriter,  who  stands  in  his  place,  and  to  whom  justice  is  done,  by 
enabling  him  to  receive  all  that  the  insured  might  receive."  And  a 
similar  rule  was  laid  down  by  Story,  J.,  in  Peele  v.  The  Merchants'' 
Insurance  Company,  in  the  following  language:  "If  there  be  any 
general  principle  that  pervades  and  governs  the  cases,  it  would  seem 
to  be  this,  that  the  right  to  abandon  exists,  whenever,  from  the  circum- 
stances of  the  case,  the  ship — for  all  the  useful  purposes  of  a  ship  for 
the  voyage — is,  for  the  present,  gone  from  the  control  of  the  owner, 
and  the  time  when  she  will  be  restored  to  him  in  a  state  to  resume  the 
voyage,  is  uncertain,  or  unreasonablj'  distant,  or  the  risk  and  expense 
are  disproportioned  to  the  expected  benefit  and  objects  of  the  voyage. 
In  such  a  case,  the  law  deems  the  sbiji,  though  having  a  physical  exist- 
ence, as  ceasing  to  exist,  for  the  purposes  of  utility,  and  therefore, 
subjects  her  to  be  treated  as  lost."  And  he  went  on  to  saj,  that  the 
right  of  abandonment  "  is  admitted  to  exist  when  there  is  a  forcible 
dispossession,  or  an  ouster  of  the  owner  of  the  ship,  as  in  the  case  of 
capture  ;  when  there  is  a  restraint  or  detention  which  deprives  the 
owner  of  the  free  use  of  his  ship,  as  in  the  case  of  embargoes,  block- 
ades, and  arrests  ;  when  there  is  a  total  loss  of  the  ship  for  the  vo3'age, 
as  in  cases  of  shipwreck,  so  that  the  ship  cannot  be  repaired  in  port 
where  tlie  disaster  happens  ;  when  the  injury  is  so  extensive,  that  by 
reason  of  it  the  ship  is  useless,  and  making  repairs  would  exceed  her 
value."  In  2  Arnould  on  Insurance,  sect.  383,  p.  lOYl,  this  is  said  to  be 
the  best  and  most  comprehensive  summary  of  the  causes  justifying  an 
abandonment. 

It  is,  however,  equally  well  settled,  that  the  insured  must,  in  order  to 
take  advantage  of  this  privilege,  give  a  notice  of  abandonment  immedi- 
ately on  hearing  of  the  loss,  or  within  such  a  reasonable  time  after- 
wards, as  will  enable  the  insurers  to  take  measures  for  the  safety  of 
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the  property  which  is  thrown  on  their  hands.  The  Chesapeake  las.  Co. 
V.  Stark,  6  Cranch,  268.  And  it  seems  to  have  been  held,  at  one  perod, 
that  if  the  information  actually  received  justified  the  abandonment,  it 
would  not  be  defeated  by  the  subsequent  arrival  of  intelligence,  show- 
ing that  the  first  report  was  without  foundation,  or  had  ceased  to  be 
true  before  the  abandonment  took  place.  It  was  said  to  be  absurd  and 
inconsistent,  "  to  hold  that  the  insured  is  bound  to  make  his  election 
to-day,  and  is  absolutely  concluded,  by  his  offer  to  abandon  ;  and  yet, 
that  the  insurer  may  wait  six  months,  as  would  be  the  case  in  an  India 
voyage,  to  decide  by  future  intelligence,  whether  he  is  bound  to  accept 
the  cession  which  has  been  made  to  him."  Do7-r  v.  The  New  England 
Mutual  Insurance  Company,  4  Mass.  224,  230.  One  difficulty  in  the 
way  of  this  argument  would  seem  to  be,  that  it  proves  too  much,  and 
would  lead  to  the  conclusion,  that  when  the  intelligence  received  by  the 
insured  warrants  an  abandonment,  it  should  be  held  valid,  whether  the 
statements  made  to  him  were  designedly  false,  or  had  merelj^  ceased  to 
be  true.  Bainhridge  v.  Neilson,  10  East,  341,  Nor  can  it  be  said, 
that  the  necessary  effect  of  testing  the  right  to  abandon  by  existing 
circumstances,  is  to  shut  one  party  out  from  the  power  of  retraction, 
while  leaving  the  other  free  to  choose  the  course  which  ma)^  subse- 
quently prove  most  for  his  own  interest ;  for  although  an  abandonment 
operates  as  a  grant,  and  cannot  be  withdrawn  without  the  consent  of 
the  insurers ;  King  v.  The  Middletown  Insurance  Company,  1  Conn. 
302 ;  still  a  cession  made  under  a  false  or  erroneous  impression,  and 
which  is  not  justified  by  the  real  state  of  the  case,  may  be  recalled  at 
any  time  before  the  acceptance,  which  will  make  it  mutuallj'  binding. 
The  Columbian  Insurance  Company  v.  Ashhy,  4  Peters,  139,  145; 
Emerigon,  chap,  xvii.,  sect.  6,  §  5. 

The  doctrine  that  a  cession  warranted  by  the  information  actually 
received,  ought  not  to  fail  in  consequence  of  events  that  could  not  be 
known  at  the  time,  which  will  be  found  defended  with  great  ability,  in 
the  pages  of  Emerigon,  chap,  xii.,  sect.  22,  chap,  xvii.,  sects.  2,  4,  was 
opposed  by  Pothier  and  Valin  ;  Valin,  Liv.  3,  tit.  6,  art.  45  ;  and  Anally 
overthrown  in  England,  in  Hamilton  v.  Mendes,  2  Burr.  1198,  by  Lord 
Mansiield,  who  overruled  the  argument,  that  the  right  which  accrues 
on  the  capture  of  a  vessel  cannot  be  divested  by  her  release,  and  said 
that  to  authorize  a  recovery  for  a  total  loss,  it  must  not  only  be  total 
at  the  time  of  abandoning,  but  down  to  that  of  action  brought. 

Notwithstanding  the  doubt  expressed  by  Lord  Elden  in  Smith  v. . 
Boiertson,  2  Dow,  470,  this  decision  is  still  the  rule  in  England,  where 
an  abandonment,  valid  at  the  time,  may  be  defeated  by  the  subsequent 
arrival  of  the  cargo  or  restoration  of  the  vessel. 

The  courts  of  this  country  fluctuated  in  their  views,  and  finally 
reached  a  diflferent  conclusion  from  that  which  had  been  attained  in 
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England.  It  was  held  in  New  York,  that  where  the  insured  acts  on 
information,  which  was  true  when  sent  and  warrants  an  abandonment, 
a  vested  right  accrues  on  either  side,  which  will  not  fail  because  it  is 
subsequently  ascertained  that  a  change  had  occurred  during  the  in- 
terval. Munford  v.  Church,  1  Johnson's  Cases,  141 ;  Murray  v.  The 
United  States  Insurance  Company,  2  Id.  263 ;  Livingston  v.  Hastie,  3 
Id.  293.  In  Dorr  v.  The  New  England  Mutual  Insurance  Company,  4 
Massachusetts,  224,  the  court  obviously  leaned  in  the  same  direction, 
and  towards  testing  the  right  of  abandonment  by  the  knowledge  of  the 
insured,  and  not  by  the  condition  of  the  property  at  the  time  when  the 
abandonment  is  made.  But  these  cases  were  expressly  or  impliedly 
overruled  in  Eallett  v.  Peyton,  1  Caine's  Cases,  28,  and  Church  v. 
Bedient,  lb.  22  ;  and  the  right  of  abandonment  said  to  depend  on  the 
actual  state  of  things,  and  not  on  the  information  received  by  the  in- 
sured. If  the  loss  was  not  total  at  the  time,  it  mattered  not  that  it  had 
that  character  at  an  antecedent  period,  and  lost  it  in  consequence  of  a 
change  that  was  not  known  till  afterwards.  It  was  accordinglj'  held, 
that  a  captured  vessel  could  not  he  abandoned  after  she  had  been  libe- 
rated, although  the  owner  had  been  informed  of  the  detention,  and  was 
ignorant  that  it  has  ceased.  The  question  whether  the  right  of  aban- 
donment depends  on  the  actual  or  supposed  condition  of  the  property 
at  ri-k,  arose  not  long  afterwards  in  the  principal  case,  and  was  decided 
in  favor  of  the  former  alternative.  Chief  Justice  Marshall  said,  that 
under  a  contract  of  indemnity  there  was  no  safe  criterion  but  the 
actual  loss.  To  make  the  right  depend  on  the  information  of  the  par- 
ties, would  involve  litigation  and  might  lead  to  fraud.  If  intelligence 
of  capture  and  of  restitution  arrived  hy  the  same  mail,  the  insured 
might  suppress  the  one,  and  act  upon  the  other. 

The  rule  established  by  this  decision  prevails  throughout  the  Union. 
Be  Peau  v.  Russell,  1  Brevard,  439  ;  Bradlie  v.  The  Maryland  Ins.  Go. 
12  Peters,  SIS;  Humphreys  v.  The  Union  Insurance  Company,  3 
Mason,  435  ;  Adams  v.  The  Delaware  Insurance  Company,  3  Binney, 
281  ;  Penney  v.  The  New  York  Insurance  Company,  3  Caines,  155  ; 
Schieffelin  v.  The  New  York  Insurance  Company,  9  Johnson,  26 ; 
Glarkson  v.  The  Phcenix  Insurance  Company,  lb.  1  ;  Fontaine  v. 
The  Phoenix  Insurance  Company,  11  Id.  293;  Dickey  v.  The  New 
York  Insurance  Company,  4  Cowen,  222  ;  3  Wend.  656  ;  Depau  v.  The 
Ocean  Insurance  Company,  b  Cowen,  63;  The  Cincinnati  Insurance 
Company  v.  Bakewell,  4  B.  Monroe,  541.  "If,"  said  Tilghman,  C.  J., 
in  Adams  v.  The  Delaware  Insurance  Company,  "  we  consider  the  final 
event  in  this  case,  there  was  in  fact  but  a  partial  loss.  The  vessel  and 
cargo  were  captured  by  the  French,  and  carried  into  port;  they  were 
acquitted  by  the  Court  of  Admiralty  judging  of  matters  of  prize  in 
the  first  instance;  the  captors  appealed,  and  the  decree  of  acquittal 
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was  afBraied  by  the  court  of  the  last  resort;  in  consequence  of  which, 
the  vessel  and  cargo  were  restored,  and  the  voyage  on  which  the  insur- 
ance was  made,  was  completed.  But  there  was  at  one  period,  a  total 
loss  by  capture,  and  an  abandonment  by  the  plaintiff,  at  a  time  when 
he  supposed  that  such  total  loss  continued.  This  abandonment  was 
made  after  the  final  acquittal  and  order  for  restitution,  but  before 
restitution  actually  took  place.  The  plaintiff's  counsel  seemed  to  con- 
sider it  as  a  doubtful  point,  whether  it  was  not  sufficient  to  recover  for 
a  total  loss,  if  the  abandonment  after  capture  was  made  at  a  time  when 
the  plaintiff  svpposed,  from  the  information  received,  that  a  total  loss 
existed,  although  in  fact  it  had  ceased  to  exist,  by  an  actual  restitu- 
tion. Considering  the  decisions  which  have  taken  place  in  the  Supreme 
Court  of  the  United  States,  and  the  courts  of  several  of  the  States, 
and  the  strong  reason  on  which  those  decisions  are  founded,  I  look 
upon  that  point  as  at  rest.  It  is  the  actual,  and  not  the  supposed 
state  of  things  at  the  time  of  the  abandonment,  that  must  govern  the 
case.  There  is  nothing  in  the  nature  of  the  contract,  from  which  it 
may  be  inferred  that  the  rights  of  the  parties  are  to  depend  upon  sup- 
posed losses.  When  the  assured  hears  of  a  loss,  if  he  means  to  claim 
for  a  total  loss,  he  should  give  speed}'  notice  of  his  intention  to  aban- 
don. But  whether  or  not  there  be  at  that  time  a  total  loss,  is  a  fact  to 
be  proved.  To  say  that  the  total  loss  exists,  because  you  have  been 
so  informed,  is  bad  reasoning.  To  say  that  it  exists  then,  because  it 
existed  some  time  before,  is  begging  the  question.  Capture  and  adverse 
detention,  while  they  continue,  are  considered  in  law  as  a  total  loss  ; 
but  in  their  nature  they  certainly  are  not  so,  because  there  is  a  chance 
of  recapture  or  restitution.  It  appears  to  me,  that  the  right  of  aban- 
donment on  these  artificial  or  technical  losses,  may  be  carried  so  far  as 
to  produce  mischief  It  tends  to  divert  the  contract  of  insurance 
from  its  original  intent,  which  was  the  indemnification  of  the  assured 
in  case  of  loss.  It  often  creates  an  anxiety  in  the  assured  not  to 
pursue  the  voyage,  but  to  throw  it  upon  the  underwriters,  and  may  lead 
to  improper  practices." 

It  follows  from  this  principle,  that  the  right  of  abandonment  which 
arises  on  the  sinking  of  a  vessel,  or  where  she  is  deserted  at  sea  by  her 
crew,  will  cease  if  she  be  subsequently  raised  or  brought  into  port, 
although  by  salvors  acting  without  the  knowledge  or  consent  of  the 
owners.  Kemp  v.  Halliday,  1  L.  R.,  Q.  B.  520 ;  Thomas  v.  The  Bock- 
land  Ills.  Company,  45  Maine,  116.  In  like  manner  a  final  award  or 
decree  of  restitution  will  put  an  end  to  the  right  of  abandonment,  al- 
though the  vessel  does  not  come  to  the  actual  posession  of  the  owners 
until  afterwards  (ante,  674).  The  principal  case  was  followed  on  this 
point  in  Adams  v.  The  Delaware  Ins.  Co.,  3  Binney,  287.  A  decree  that 
may  be  appealed  from  will  not,  however,  produce  this  effect  until  an 
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order  of  restitution  is  delivered  to  the  master,  or  the  ship  is  in  some 
other  way  placed  at  his  control  and  disposition.  Dutilh  v.  Galtiff,  4 
Dallas,  446.  And  so  where  the  vessel  was  released  on  giving  a  bond  con- 
ditioned for  the  pa3'ment  of  her  full  value  if  condemned,  it  was  held  not 
to  be  such  a  restoration  of  the  property  as  would  preclude  a  recovery 
for  a  total  loss.     Lovering  v.  The  Mercantile  Ins.  Go.,  12  Pick.  348. 

It  is  equally  well  settled  that  if  a  wrecked  or  sunken  vessel  is  re- 
paired or  weighed,  although  at  an  outlay  which  shows  that  the  injury 
was  constructively  total  while  it  continued,  a  subsequent  abandonment, 
will  be  invalid,  and  the  insured  can  only  recover,  the  expense  actually 
incurred.  The  law  was  so  held  in  Humphreys  v.  The  Union  Ins.  Go., 
3  Mason,  429,  notwithstanding  the  sale  of  the  vessel  after  her  arrival 
under  a  bottomry  bond  given  by  the  master  to  obtain  the  means  of 
making  the  repairs,  which  cost  more  than  half  her  value.  The  point 
has  been  decided  in  the  same  way  in  numerous  instances  ;  Bradlie  v. 
Tlie  Maryland  Ins.  Go.,  12  Peters,  378,  406  ;  Dickey  v.  The  New  York 
Ins.  Co.,  4  Cowen,  222,  3  Weud,  658;  Depau  v.  The  Ocean  Ins.  Co.,  3 
Cowen,  63;  Benson  v.  Chapman,  6  M.  &  G.  192;  5  C.  B.  330;  and 
would  seem  plain  on  principle,  because  the  actual  loss  must  necessarily, 
when  ascertained,  be  the  measure  of  the  indemnity.  Hamilton  y.  blen- 
des, 2  Burr.  1198  (ante,  677).  Such  a  case  is  not  substantially  differ- 
ent from  that  which  would  arise  if  money  were  borrowed  to  make  re- 
pairs on  the  credit  of  the  owners,  which  they  were  unable  to  repay,  and 
the  ship  was  sold  under  a  judgment  and  execution  for  the  debt.  Humph- 
reys V.  The  Union  Ins.  Go.  ;  Ghapman  v.  Benson.  It  will  make  no 
difference  in  the  application  of  this  principle,  that  the  master  acts  with- 
out the  knowledge  of  the  owner  in  making  the  repairs,  or,  as  the  rule 
is  held  in  England,  that  the  cost  exceeds  her  value.  Ghapman  v.  Ben- 
son. Such  at  least  was  the  decision  of  the  Exchequer  Chamber,  in  Ben- 
son V.  Ghapman,  reversing  that  of  the  court  below.  The  question  arose 
in  this  instance  under  a  policy  on  freight,  but  the  judgment  would  ap- 
parently have  been  the  same  if  the  insurance  had  been  on  the  vessel. 

It  is,  however,  generally  conceded  that  the  acts  of  a  third  person, 
or  even  of  the  master,  beyond  the  scope  of  his  implied  power,  will  not 
preclude  the  right  of  abandonment  unless  they  are  authorized  or  rati- 
fied by  the  owner.  See  Goss  v.  Withers,  2  Burr.  683 ;  Ghapman  v.  Ben- 
son; Baddock  v.  The  Ins.  Go.,  2  Allen,  93. 

In  Benson  v.  Ghapman,  the  court  said  that  there  was  nothing  in  the 
special  verdict  to  show  that  a  prudent  owner  uninsured  would  not  have 
repaired  the  vessel,  and  that  in  the  absence  of  proof,  the  presumption 
was,  that  the  course  of  the  master  in  taking  measures  to  complete  the 
voyage  was  a  proper  one  in  view  of  all  the  circumstances.  If  his  act 
had  been  wrongful  or  in  bad  faith,  it  might  have  been  disavowed  by 
■his  principals. 
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Whatever  the  rule  may  be  in  such  cases,  it  seems  clear  that  when  the 
insured  sues  for  the  total  loss  of  a  vessel  which  has  been  sold,  on  the 
ground  of  necessity,  for  the  benefit  of  all  who  are  concerned,  it  will  not 
be  a  sufficient  answer  that  she  was  repaired  or  got  off  by  the  pur- 
chaser before  action  brought.  See  Peele  v.  The  Merchants'  Ins. 
Co.,  3  Mason,  27  ;  Bradlie  v.  Th.e  Maryland  Ins.  Co.,  12  Peters,  3Y8 ; 
The  Brig  Sarah  Ann,  2  Sumner,  206. 

In  -like  manner,  when  a  vessel  which  has  been  deserted  at  sea  by  the 
crew,  is  brought  into  port  by  third  persons  who  have  a  lien  for 
salvage  to  an  amount  which  exceeds  her  value,  the  insured  may  aban- 
don and  recover  for  a  total  loss,  because  the  salvors  may  withhold  the 
vessel  until  they  are  paid,  and  the  property  is  not  in  any  just  sense 
restored.  Holdsworth  v.  Wise,  T  B.  &  C.  794.  This  case  was  cited 
with  approbation  in  Chapman  v.  Benson  ;  and  a  similar  principle  was 
applied  in  Lovering  v.  The  Mercantile  Ins.  Co.  12  Pick.  348. 

It  results  from  what  has  been  said,  that  events  occurring  before  an 
abandonment,  and  not  known  till  afterwards,  may  be  taken  into  view 
in  determining  whether  it  is  valid.  So  far  the  English  and  American 
cases  agree.  But  there  is  a  wide  divergence  as  to  the  weight  due  to  sub- 
sequent events.  These  agreeably  to  the  coui'se  of  decision  in  the 
United  States,  are  only  admissible  as  evidence  of  the  condition  of  the 
property  at  the  time.  If  for  instance  a  stranded  or  sunken  ship  is 
gotten  off  or  weighed,  it  may  show  that  the  peril  was  not  such  as  to 
constitute  a  total  loss  and  justify  the  owners  in  abandoning.  But 
while  the  liberation  of  a  captured  vessel  may  invalidate  a  prior 
abandonment  in  England,  it  will  not  have  that  effect  in  the  United 
States,  because  the  decree  of  restitution  does  not  operate  retroactively, 
or  render  the  detention  less  Injurious  while  it  continues.  See  Peele  v. 
The  Merchants'  Insurance  Company,  3  Mason,  27  ;  Bradlie  v.  The 
Maryland  Insurance  Company,  12  Peters,  378;  Wood  v.  The  Lincoln 
&  Kenneheck  Insurance  Company,?)  Massachusetts,  479  ;  Hall  v.  The 
Franklin  Insurance  Company,  9  Pick.  466  ;  Deblois  v.  The  Ocean 
Insurance  Company,  16  Id.  303,  311 ;  Peele  v.  The  Suffolk  Insurance 
Company,  7  Id.  304. 

The  question  whether  the  right  of  abandonment  depends  on  the 
existing  condition  of  the  property,  or  on  the  event  at  the  time  of  ac- 
tion brought,  is  settled  in  England  in  favor  of  the  latter  alternative. 
In  Bainhridge  v.  Neilson,  10  East,  392,  where  a  captured  vessel  was 
abandoned  after  she  had  been  recaptured,  but  before  the  intelligence 
arrived.  Lord  Ellenborough  limited  his  decisions  to  the  point  actually 
before  the  court,  that  information  which  has  ceased  to  be  true  must 
be  viewed  as  if  it  had  always  been  false,  and  is  not  therefore  a  valid 
cause  of  action.  But  he  was  strongly  of  opinion  in  accordance  with 
the  dicta  of  Lord  Mansfield  in  Hamilton  v.  Mendes  (ante,  677),  that 
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the  measure  of  the  compensation  should  be  sought  in  the  loss  as  it 
exists  when  the  plaintiff  sues,  and  not  as  it  may  have  been  at  an  antece- 
dent period.    This  view  is  sustained  by  the  subsequent  course  of  decision, 
which  establishes  that  subsequent  events  may  defeat  an  abandonment, 
which  would  have  been  valid,  if  the  condition  of  the  property  had  remained 
the  same.    Patterson  v.  Ritchie,  i  M.  &  S.  393  ;  Mclver  v.  Henderson,  lb. 
584;  Brotherton  v.  Barber,  5  Id.  418;  Naylor  v.    Taylor,  9  B.  &  C. 
'TIS.    In  the  words  of  Lord  EUenborough,  in  Mclver  v.  Henderson,"  the 
nature  of  the  damnification,  at  the  time  when  the  action  is  brought,  is 
to  be  regarded  as  the  criterion  of  the  right  to  recover  as  for  a  total  loss, 
and  if,  at  that  time,  what  had  antecedently  been  a  total  loss,  has,  by 
subsequent  events,  ceased  to  be  so,  and  become  an  average  loss  merely, 
a  compensation  for  an  average  loss  can  alone  be  recovered."     Similar 
language  was  held  by  Lord  Tenterden,  in  Naylor  v.  Taylor.     "  The 
particular  adventure,"  said  his  lordship,  "  on  which  the  goods  in  ques- 
tion wei'e  sent,  has  indeed  been  defeated  ;    but  this  fact  will  not  in 
itself  make  the  underwriters  liable  for  a  total  loss.     It,  therefore,  be- 
comes necessary  for  the  plaintiff's  to  show  that  the  abandonment  has 
the  effect  of  enabling   them  to  recover  as  for  a  total  loss.     If  the 
abandonment  is  to  be  viewed  with    regard  to  the  ultimate    state  of 
facts,  as  appearing  before  the  action  brought,  according  to  the  opinion 
of  the  court,  in  Bainhridge  v.  Neilson,  there  has  not,  for  the   reason 
already  given  been  a  total  loss."     The  case  of  Holdsworth  v.  Wise,  1 
B.  &  C.  794  (ante,  681),  does  not  conflict  with  this  principle,  because 
the  injury  including  the  lien  for  salvage  exceeded  the  value  of  the  ship. 

It  is  accordingly  well  settled  at  the  present  day  in  England,  that  the 
insured  cannot  make  that  a  total  loss  by  abandoning,  which  the  event 
shows  to  be  merely  partial.  In  Kemp  v.  Halliday,  1  Q.  B.  L.  R.  520, 
the  ship  went  to  the  bottom,  and  could  not  in  the  opinion  of  a  compe- 
tent surveyor  be  saved  without  an  expense  exceeding  her  whole  value. 
The  owners  thereupon  abandoned  and  claimed  a  total  loss.  A  shipping 
agent  subsequently  raised  the  vessel  for  the  benefit  of  all  concerned,  at 
a  cost  which,  after  deducting  the  proportion  to  be  contributed  by  the 
cargo,  was  less  than  she  was  worth.  The  court  held,  that  inasmuch  as 
the  loss  was  merely  partial  when  the  plaintiff  sued,  it  was  immaterial 
that  it  had  a  different  character  at  an  antecedent  period. 

When,  however,  the  state  of  things  is  shown  to  have  been  such  as  to 
warrant  the  insured  in  abandoning  for  a  total  loss,  the  burden  of  proof  is 
on  those  who  aver  that  it  has  ceased,  and  it  will  not  be  enough  to  show 
that  the  ship  or  goods  were  extricated  from  the  peril  in  which  they  were 
involved,  and  brought  in  specie  to  their  destination,  unless  it  also  ap- 
pears that  they  came  to  the  use  or  possession  of  the  insured,  free  from 
any  let  or  hindrance  for  which  the  insurers  are  responsible.     Lorenzo 
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V.  Jamison,  2  Ellis  &  Ellis,  ]60,  178;  Eoldsworlh  v.  Wise;  Kemp  v. 
Halliday. 

On  the  other  hand,  it  is  no  less  clear  under  the  decisions  in  the 
United  States,  that  if  an  abandonment  is  justified  by  the  condition  of 
the  property  at  the  time,  it  will  not  fail  in  consequence  of  events  occur- 
ring subsequently  and  before  suit  brought.  The  question  arose  in 
Rhinelander  v.  The  Insurance  Company  of  Pennsylxiania,  4  Cranch, 
28,  on  evidence  that  a  vessel,  which  had  been  abandoned  while  she  was 
held  adversely  bj'  her  captors,  was  liberated  subsequently  before  the 
plaintiff  sued. 

"  It  remains  then  to  inquire,"  said  Chief  Justice  Marshall,  "  whether 
the  return  of  the  vessel  deprives  the  assured  of  the  right  to  resort  to 
the  underwriters  for  a  total  loss  which  was  given  by  the  abandonment. 
This  point  has  never  been  decided  in  the  courts  of  England.  In  the 
case  oi  Hamilton  v.  Mendes,  Lord  Mansfield  leaves  it  completely  unde- 
termined, whether  the  state  of  the  loss  at  the  time  the  abandonment  is 
made,  or  at  the  time  of  action  brought,  or  at  the  time  of  verdict  ren- 
dered, shall  fix  the  right  to  recover  for  a  partial  or  total  loss.  A  ma- 
jority of  the  judges  of  this  court  are  of  opinion,  that  the  state  of  loss 
at  the  time  of  the  abandonment  must  fix  the  rights  of  the  parties  to  re- 
cover on  an  action  afterwards  brought.'' 

An  abandonment  made  during  the  detention  of  the  ship  by  capture, 
was  sustained  in  like  manner  by  the  Supreme  Court  of  Massachusetts, 
in  Lee  v.  Boardman,  3  Massachusetts,- 238,  although  she  was  liberated 
and  arrived  in  port  before  the  suit  was  instituted.  In  deciding  this 
question,  Parker,  J.,  who  delivered  the  opinion  of  the  court,  observed, 
that  if  the  opinion  expressed  by  Lord  Mansfield,  in  Hamilton  v.  Mendes, 
that  the  final  event  should  be  the  test,  was  "taken  without  qualifica- 
tion, it  conflicted  with  other  principles  which  had  been  established  by 
that  eminent  judge,  with  much  more  precision  and  greater  strength  of 
reasoning.''  So  in  Wood  v.  The  Lincoln  &  Kenneheck  Insurance  Com- 
pany, 6  Massachusetts,  4T4  (post),  it  was  said  by  Chief  Justice  Par- 
sons, that  if  the  plaintiff  had  the  legal  riglit  to  abandon  when  he  made 
the  offer,  the  verdict  which  had  been  rendered  in  his  favor  must  stand, 
notwithstanding  the  subsequent  recovery  and  arrival  of  the  vessel. 

It  is  accordingly  established  in  the  United  States,  that  if  an  abandon- 
ment is  justified  by  the  condition  of  the  property  at  the  time,  it  will 
not  fail  in  consequence  of  subsequent  events.  Humphreys  v.  The 
Union  Insurance  Company,  3  Mason,  429  ;  Peele  v.  The  Merchants'' 
Insurance  Company,  lb.  27. 

The  American  rule,  and  the  diflference  between  it  and  the  English, 
were  stated  by  Story,  J.,  in  Peele  v.  The  Merchants'  Insurance  Com- 
pany. "  As  preliminary  to  the  first  inquiry,  I  think  it  important 
to  notice  a  difference  between  the  courts  of  this  country  and  those 
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of  England,  in  respect  to  the  right  of  abandonment.  With  us,  an 
abandonment  once  rightfully  made  is  conclusive  between  the  parties, 
and  the  rights  flowing  from  it  are  not  divested  by  any  subsequent 
events,  which  change  the  situation  of  the  property,  and  make  that 
which  was  a  total  loss  at  the  time  of  abandonment  a  partial  loss 
only.  And  the  right  of  abandonment  is  to  be  decided  by  the  actual 
facts  at  the  time  of  the  abandonment,  and  not  merelj-  by  the  informa- 
tion of  the  assured  ;  and,  consequently,  if  the  facts  do  not  then  warrant 
it,  no  prior  or  subsequent  events  will  give  it  any  greater  efficacy." 

"  This  is  the  established  doctrine,  as  T  take  it,  of  all,  or  at  least  of 
the  principal  commercial  States  ;  Wood  v.  The  Lincoln  &  Kenneheck 
Insurance  Gompany,  6  Massachusetts,  419  ;  Juvenal  v.  The  Insurance 
Company,  T  Johnson,  412;  and  has  been  soleraul}' settled  upon  the 
fullest  deliberation,  by  the  Supreme  Court  of  the  United  States. 
Rhinelander  v.    The  Inaurance  Company,  4  Cranch,  29." 

The  rule  in  the  English  courts  is,  as  we  all  know,  very  different.  There 
it  has  been  held,  that  if  an  abandonment  be  rightfully  made,  it  is  not 
absolute,  but  may  be  controlled  by  subsequent  events  ;  so  that  if  the 
loss  has  ceased  to  be  total  at  any  time  before  action  brought,  the 
abandonment  becomes  inoperative;  McCarthy  v.  Abel,  5  East,  838; 
Bainbridgev.  Nelson,  10  Id.  329  ;  Patterson  v.  Ritchie,  4  M.  &  S.  338. 
It  was  also  said,  that  if  the  English  rule  was  sustained  by  the  authority 
of  Mansfield,  it  had  been  questioned  by  Eldon,  and  was  contrary  to 
the  doctrine  of  Emerigon  and  Valin. 

It  still  remained  to  determine  whether  the  right  of  abandonment 
depends  on  the  apparent  condition  of  the  vessel,  or  on  her  actual  con- 
dition as  disclosed  by  subsequent  events.  A  ship  is  sunk  or  stranded 
on  an  exposed  and  dangerous  coast,  and  cannot,  in  the  judgment  of 
experts,  be  saved  without  a  disproportionate  expense,  nor  unless  the 
weather  remains  calm,  and  favors  the  attempt.  The  master  thereupon 
desists  from  effort,  and  an  abandonment  takes  place.  The  vessel  is 
afterwards  recovered  through  the  exertions  of  the  underwriters,  or  of 
the  purchaser  to  whom  she  has  been  transferred,  aided  by  an  unusually 
high  tide  and  tranquil  sea.  Does  this  invalidate  the  abandonment,  and 
preclude  a  recoverj^  for  a  total  loss  ? 

This  question  arose,  and  was  decidedly  negativelj^,  in  Peele  v.  The 
Merchants'  Insurance  Company,  3  Mason,  27.  It  was  contended  on 
behalf  of  the  defendants,  that  their  success  in  rescuing  the  vessel, 
showed  that  her  condition  was  not  such  as  it  had  been  represented  bj^ 
the  insured,  and  did  not  warrant  a  recovery  for  a  total  loss.  The  court 
were,  however,  clearly  of  opinion,  that  an  owner  whose  ship  is  in  peril, 
must  be  governed  by  probabilities,  and  not  bj'  the  final  event,  which  is 
not  known.  If  the  danger  was  imminent,  and  the  prospect  of  saving 
the  vessel  too  smalLto  warrant  the  expense  of  making  the  attempt,  the 
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insured  might  abandon  as  for  a  total  loss.  When  such  a  cession  was 
justified  bj'  existing  circumstances,  it  conferred  a  vested  right,  that 
would  not  be  defeated  by  a  sulisequent  or  fortuitous  result. 

This  view  was  followed  and  confirmed  in  Bradlie  v.  The  Maryland 
Ivsurance  Company,  12  Peters,  '78.  It  was  said  that  subsequent  events 
might  he  persuasive  evidence  that  the  condition  of  the  property  was 
not  such  as  to  constitute  a  constructive  total  loss.  Proof  that  the 
vessel  had  actually  been  repaired  for  less  than  fifty  per  cent,  of  what 
she  was  worth,  would  obviously  refute  an  allegation  that  the  injury 
exceeded  half  her  value.  Where,  however,  the  question  was  not  as  to 
the  extent  of  an  antecedent  loss,  but  whether  the  vessel  could  be  saved  • 
from  an  impending  peril,  the  insured  must  necessarily  act  on  probabili- 
ties, and  it  would  be  unjust  to  subject  his  conduct  to  the  criterion  of 
events  that  could  not  reasonably  be  anticipated.  "  In  those  cases," 
said  Story,  J.,  who  delivered  the  opinion  of  the  court,  "where  the 
abandonment  is  founded  upon  a  supposed  technical  total  loss,  by  a 
damage  or  injury  sustained,  exceeding  one-half  the  value  of  the  vessel, 
although  the  fact  of  such  damage  or  injury  must  exist  at  the  time,  yet 
it  is  necessarily  open  to  proofs  to  be  derived  from  subsequent  events. 
Thus,  for  example,  if  the  repairs,  when  subsequently  made,  clearlj'  ex- 
ceed the  half  value,  it  is  plain  that  this  affords  one  of  the  best  proofs 
of  the  actual  damage  or  injury.  On  the  other  hand,  if  the  subsequent 
repairs  are  far  below  the  half,  this,  so  far  as  it  goes,  affords  an  infer- 
ence the  other  way.  But  it  is  not,  and  in  many  cases  cannot  be  deci- 
sive of  the  right  to  abandon.  In  many  cases  of  stranding,  the  state  of 
the  vessel  at  the  time  may  be  such,  from  the  imminency  of  the  peril  and 
tlie  apparent  extent  of  expenditures  required  to  deliver  her  from  it,  as 
to  justify  an  abandonment,  although,  by  some  fortunate  occurrence  she 
may  be  delivered  from  her  peril  without  an  actual  expenditure  of  one- 
half  of  her  value  after  she  is  in  safety.  Under  such  circumstances,  if, 
in  all  human  probability,  the  expenditures  which  must  be  incurred  to 
deliver  her  from  her  peril  are  at  the  time,  so  far  as  any  reasonable  cal- 
culations can  be  made,  in  the  highest  degree  of  probabilitj',  beyond  the 
half  value,  andif  her  distress  and  peril  be  such  as  would  induce  a  con- 
siderable owner  uninsured,  and  upon  the  spot,  to  withhold  anj^  attempt 
to  get  the  vessel  off,  because  of  such  apparently  great  expenditures,  the 
abandonment  would  doubtless  be  good.  It  was  such  a  case  that  Lord 
Ellenborough  alluded  to,  in  Anderson  v.  WaUis,  2  M.  &  S.  240,  when 
he  said,  "There  is  not  any  case,  or  principle,  which  authorizes  an 
abandonment,  unless  where  the  loss  has  actually  liijen  a  total  loss,  or  in 
the  highest  degree  of  probability  at  the  time  of  abandonment."  Mr. 
Chancellor,  Kent,  in  his  learned  Commentaries  (3  vol.  321),  has  laid 
down  the  true  results  of  the  doctrine  of  law  on  .this  subject.  "The 
right  of  abandonment,"  says  he,  "  does  not  depend  upon  the  certainty, 
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but  upon  the  high  probability  of  a  total  loss,  either  of  the  propert}',  or  of 
the  voj-age,  or  both.  The  insured  is  to  act,  not  upon  certainties,  but  on 
probabilities,  and  if  the  facts  present  a  case  of  extreme  hazard,  and  of 
probable  expense,  exceeding  half  the  value  of  the  ship,  the  insured 
may  abandon,  though  it  should  happen  that  she  was  afterwards 
recovered  at  less  expense." 

The  right  of  abandonment  has  in  like  manner  been  said  by  many 
of  the  State  courts,  to  depend  on  the  apparent  condition  of  the  vessel, 
and  the  probable  cost  of  making  repairs,  or  extricating  her  from  the 
peril  in  -which  she  is  involved.  Norton  v.  The  Lexington  Insurance 
■  Company,  10  Illinois,  235;  The  Insurance  Companies  v.  Goodman,  32 
Alabama,  108  ;  McConochie  v.  The  Sun.  F.  and  M.  Insurance  Company, 
3  Bosworth,  99;  Graham  v.  Ledda,  It  Louisiana,  45;  The  Cincinnati 
Insurance  Company  v.  Bakewell,  4  B.  Monroe,  541 ;  The  Brig  Sarah 
Ann,  2  Sumner,  206.  In  arriving  at  a  conclusion  on  these  points,  the 
opinion  of  men  who,  from  their  acquaintance  with  the  subject,  may  be 
regarded  as  experts,  is,  if  not  conclusive,  entitled  to  much  weight; 
and  if  thej'  testify  that  the  course  of  the  master  and  owners  in  desist- 
ing from  the  attempt  to  save  the  vessel,  was  such  as  a  prudent  man 
would  have  taken  in  view  of  all  the  circumstances,  the  loss  will  not  be 
less  total  because  the  result  shows  that  a  different  line  of  conduct 
would  have  been  more  advantageous.     See  The  Brig  Sarah  Ann. 

The  courts  of  Massachusetts  follow  a  different  doctrine,  which  diver- 
ges widely  from  that  of  the  Supreme  Court  of  the  United  States.  The 
right  of  abandonment  depends,  agreeably  to  their  decisions,  on  the  ac- 
tual condition  of  the  propertj'  as  disclosed  by  the  whole  course  of 
events.  The  most  certain  test  is  that  of  experiment,  and  the  success  of 
the  underwriters  or  of  anj'  one  acting  with  or  without  the  authority  of 
the  insured,  in  saving  and  repairing  a  stranded  or  sunken  vessel  at  a  cost 
of  less  than  half  her  value,  will  be  a  conclusive  proof  of  the  invalidity  of 
an  abandonment  made  during  the  continuance  of  the  peril,  and  based 
on  an  allegation  that  the  injury  was  constructivel}'  total  as  equalling 
tiftj'  per  cent,  of  the  property  at  risk.  Wood  v.  The  L.  &  K.  Ins.  Co., 
6  Mass.  419;  Peeh  v.  The  Suffolk  Ins.  Co.,  1  Pick.  204;  Deblois  v. 
The  Ocean  Ins.  Co.,  16  Pick.  203;  Eallv.  The  Franklin  Ids.  Co.,  9 
Pick.  466  ;  Beynolds  v.  The  Ocean  Ins.  Co.,  22  Id.  192  ;  1  Metcalf,  160. 

This  course  of  decision  seems  to  have  originated  in  the  just  and 
reasonable  proposition  advanced  by  Chief  Justice  Tilghman,  in  Ritchie 
V.  The  United  States  Ins.  Co.,  5  S.  &  R.  507  (post),  that  if  the  insurer  will 
undertake  to  repair  the  damage,  though  exceeding  one-half  the  \'alue,  he 
may  do  it,  and  the  insured  shall  not  abandon,  because,  if  bis  ship  be 
repaired  it  is  all  that  he  has  a  right  to  demand,  and  the  more  or  less  of 
cost  is  immaterial  to  him.  In  other  words,  as  such  a  restoration  of  the 
property  is  a  substantial   performance  of  the   contract,  the  insured 
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is  not  entitled  to  compensation  for  a  breach  which  does  not,  in  point 
of  fact,  occur.  When,  however,  the  question  arose  in  Wood  v.  The  Lin- 
coln &  Kennebeck  Ins.  Go.,  Chief  Justice  Parsons  took  the  less  tenable 
position  that  the  eii'ect  of  such  action  on  the  part  of  the  insurers  de- 
pends on  the  very  point  which  Tilghman  had  declared  to  be  immaterial, 
■whether  the  cost  equals  or  is  less  than  half  the  value  of  the  vessel. 
In  the  former  alternative  the  abandonment  will  stand,  in  the  latter  it 
must  be  set  aside.  This  principle  has  governed  the  subsequent  course 
of  decision  in  Massachusetts.  See  Chase  v.  The  Gommonweallh  Ins. 
Co.,  20  Pick.  143  ;  Beynolds  v.  The  Ocean  Ins.  Co.,  22  Id.  191  ;  1  Met- 
calf,  160.  The  success  of  the  underwriters  in  recovering  the  vessel  is 
merel}^  evidence,  but  it  is  evidence  which  may  be  conclusive  that  the 
loss  was  only  partial. 

"  The  insured  maintain,"  said  Putnam,  J.,  in  Chase  v.  The  Common- 
wealth Inst.  Co.,  "that  the  validity  of  the  abandonment  should  be  de- 
termined by  the  supposed  damage.  The  insurers  say,  that  the  real 
damage  is  the  criterion ;  the  insured  contend,  that  the  question  should 
be  decided  by  evidence  that  the  vessel  lay  upon  the  beach  at  the  time  of 
abandonment.  Now  that  was  precisely  what  the  insurers  were,  in  our 
opinion,  under  no  legal  obligation  to  permit.  They  might  lawfully  do 
what  the  underwriters  did  in  the  case  of  Wood  v.  The  Lincoln  &  Kenne- 
beck Ins.  Co.,  refuse  to  accept  the  abandonment  for  a  total  loss,  and  de- 
monstrate, by  their  own  act  in  relieving  and  repairing  the  vessel,  that 
such  a  claim  was  unfounded." 

In  this  conflict  of  authority  it  is  not  easy  to  decide.  The  doc- 
trine of  probabilities  may  be  heretical  and  dangerous  when  applied  to 
moral  problems.  Duties  may  vary  with  circumstances,  but  there 
can  be  but  one  rule  of  duty  under  a  given  state  of  facts.  When,  how- 
ever, the  question  is  one  of  fact,  depending  on  future  and  unknown 
contingencies,  no  judgment  can  be  sound  which  disregards  the  proba- 
ble result.  In  determining  whether  a  stranded  vessel  shall  be  sold,  it 
is  necessary  to  consider  the  season  of  the  year  and  the  danger  to  be 
apprehended  from  the  winds  and  waves.  It  may  be  phj'sically  possible 
to  get  her  off  and  yet  unwise  to  incur  the  cost  of  an  attempt  that  must 
fail  if  there  is  a  storm.  The  calculation  is,  in  effect,  one  of  chances, 
and  may,  even  when  just  and  accurate,  be  falsified  by  the  event.  The 
Brig  Sarah  Ann,  2  Sumner,  206,  13,  Peters,  387. 

This  is  equally  true  of  the  cognate  inquiry  as  to  the  existence  of  a 
total  loss.  To  hold  that  the  success  of  the  insurers  in  recovering  a 
stranded  vessel  will  demonstrate  the  invalidity  of  an  abandonment  made 
while  she  was  on  the  rocks,  is,  in  effect,  holding  that  an  escape  from 
peril  proves  that  the  danger  did  not  exist.  The  true  ground  was 
taken  by  Chief  Justice  Tilghman,  that  the  restoration  of  the  vessel  is 
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a  performance  of  the  contract  and  precludes  a  demand  for  compensa- 
tion. 

It  has  been  seen,  an  abandonment  is  in  general  an  indispensable 
condition,  -without  which  the  insurers  will  not  be  answerable  for  a  con- 
structive total  loss  of  that  which  has  not  been  actually  destro3'ed  (ante, 
676).  Sinith  v.  The  Manufacturing  Insurance  Company,  '7  Metcalf, 
448  ;  Thomas  v.  The  Rockland  Insurance  Company,  45  Maine,  116.  It 
■will,  therefore,  ordinarily  be  a  sufficient  answer  to  such  a  claim,  that 
the  title  has  been  transferred  by  sale  or  mortgage  to  a  third  person,  and 
does  not  pass  under  the  cession  made  by  the  insured.  Gordon  v.  The 
Massachusetts  F.  &  M.  Insurance  Company,  2  Pick.  240  ;  Price  v. 
The  Ocean  Insurance  Company,  18  Idem.  83;  Badger  v.  The  Ocean 
Insurance  Company,  23  Id.  347  ;  Smith  v.  The  Manufacturing  Insurance 
Company ;  Knight  v.  Faith,  15  Q.  B.  649.  In  Knight  v.  Faith,  a  sale 
by  the  master,  who  was  also  a  part  owner,  was  aecordinglj'  held  to  pre- 
clude a  recovery  for  a  total  loss.  This,  however,  is  only  true  of  a  sale 
made  or  authorized  by  the  owner,  and  does  not  apply  when  the  master 
sells  wrongful!}',  or  under  an  authority  conferred  by  necessity.  Price 
V.  The  Ocean  Insurance  Company,  40  Maine,  481 ;  Roux  v.  Salvador, 
1  Bingham,  N.  C.  3  Id.  266.  In  the  former  case,  the  act  being  void 
does  not  change  the  relative  positions  of  the  parties,  in  the  latter,  it  is 
for  the  benefit  of  all  concerned,  and  binds  the  insurers  as  well  as  the 
insured.  The  Brig  Sarah  Ann,  2  Sumner,  206  ;  Price  v.  The  Ocean 
Insurance  Company.  Under  these  circumstances,  the  insured  need  not 
go  through  the  form  of  abandoning,  because  he  has  nothing  left  to  cede. 
In  Farnwurth  v.  Hyde,  18  0.  B.,  N.  S.  835,  the  ship  and  cargo  were  sold 
under  circumstances  constituting  a  moral  necessity  for  an  immediate 
sale,  and  the  underwriters  on  the  cargo  were  held  to  be  answerable  for 
a  total  loss,  without  notice  of  abandonment.  It  was  said  that  the 
judment  in  Knight  \.  Faith,  accorded  with  Roux  v.  Salvador,  in  holding 
that  there  might  be  a  total  loss  without  an  abandonment,  when  a  sale 
had  been  made  in  good  faith  under  the  pressure  of  a  necessity  which 
did  not  admit  of  delay.  Wood  v.  The  Lincoln  &  Kennebeck  Ins.  Co. 
"I  agree,"  said  Bj'les,  "that  if  the  cargo  had  been  sold  by  the  cap- 
tain of  the  vessel,  because  the  expense  of  forwarding  it  to  its  destination 
would  have  exceeded  its  value  when  so  forwarded,  it  would  have  been 
rightly  sold  ;  that  a  sale  under  such  circumstances  would  have  changed 
the  property  ;  and  that  there  would  then  have  been  not  merely  a  con- 
structive, but  an  actual  total  loss,  for  which  the  insured  might  have  re- 
covered without  abandoning.''  The  principle  is  the  same,  when  the  ship 
cannot  be  repaired  without  an  expense  which  no  reasonable  man  would 
incur,  and  is  sold  for  the  benefit  of  all  concerned.  Fuller  v.  The  Insu- 
rance Company,  31  Maine,  325.  The  Mutual  Safety  Insurance 
Company  v.  Cohen,  3  Gill,  459  ;   Gordon  v.  The  F.  &  21.  Insurance 
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Company,  2  Pick.  249,  265.  The  case  of  Tudor  v.  The  New  England 
Insurance  Company,  12  Gushing,  554,  inclines  to  this  view  of  the  ques- 
tion, although  the  point  was  not  decided. 

It  has,  liowever,  been  held  in  other  instances,  that  the  insured  must 
abandon  even  where  the  sale  is  rightful,  because  the  insurers  can- 
not otherwise  collect  the  proceeds  to  which  the}'  are  obviously  entitlerl. 
The  American  Insurance  Company  v.  Francia,  9  Barr,  390  ;  Smith  v. 
The  Manufacturers'  Insurance  Company,  7  Metcalf,  448. 

The  assent  which  is  essential  to  the  validity  of  a  grant  will  be  im- 
plied when  it  is  made  in  pursuance  of  a  contract  that  is  obligatory  on 
the  grantee.  Accordingly,  while  an  owner  who  abandons  without  a 
sufficient  cause,  may  recall  the  transfer  at  any  time  before  acceptance  ; 
The  Columbian  Ins.  Co.  v.  Ashby,  4  Peters,  139  ;  a  valid  abandonment  is 
mutually  binding  and  cannot  be  rescinded  unless  both  the  parties  agree. 
King  v.  The  Middleton  Ins.  Co.,  1  Conn.  184.  The  notice  of  abandon- 
ment must  generally  be  given  forthwith  by  the  insured,  or  within  such  a 
reasonable  time  as  may  serve  to  put  theinsurer  on  his  guard  (ante,  676); 
but  the  insurer  will  not  be  precluded  from  disputing  the  validity  of  the 
act  by  withholding  his  reply  until  full  and  accurate  information  can  be 
procured  ;  Peele  v.  The  Merchant.^'  Ins.  Co.,  8  Mason,  2*1 ;  because 
silence  is  not  acquiescence  unless  the  circumstances  make  it  a  duty  to 
speak.  See  Hudson  v.  Harrison,  3  Brod.  &  Bing.  97  ;  Cowell  v.  The 
Railroad,  4  Casey,  329.  When,  however,  an  abandonment  has  ouc» 
been  accepted,  with  a  knowledge  of  the  facts,  it  will  have  the  obligation 
of  a  contract,  and  neither  party  can  take  the  ground  that  it  was 
originally  invalid.  Smith  v.  Robertson,  2  Dow.  470.  Assent  may  be  im- 
plied from  any  exercise  of  ownership  or  domiuion  on  the  part  of  the 
insurers,  even  for  the  purpose  of  repairing  cheship  and  restoring  her  to 
the  insured  ;  Peele  v.  Tlie  Me?-chanti'  Ins.  Co.,  3  Mason,  27  ;  Peele  v. 
2'he  Suffolk  Ins.  Co.,  7  Pick.  204,  or  from  a  failure  to  reject  within  a 
reasonable  time,  Hudson  v-  Harrison.  But  the  insurers  will  not  waive 
their  right  by  taking  measures  for  the  safety  and  preservation  of  prop- 
erty which  is  not  duly  cared  for  by  the  master  or  owner,  although 
the  extent  and  limits  of  their  power  in  this  behalf  are  not  well  de- 
fined (post). 
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PASCHAL  IT.  SMITH,  president  of  the  Columbian  insurance 
COMPANY,  AGAINST  WILLIAM  BELL,  JOSEPH  BELL,  and 
SAMUEL  WATSOK^. 

Cases  in  Error,  New  York. 

FEBRUARY  TERM,  1805. 
[reported,  2  CAINES'S   CASES  IN  ERROR,  15-3-158.] 

To  constitute  a  technical  total  loss  of  a  shij),  by  damage,  from  the  'perils 
insured  against,  she  must  he  injured  to  the  amount  of  half  her  value, 
or  more,  after  deducting  the  one-third ,  neu-for  old,  altoiced.  the  un- 
derir liter  ;  that  is,  she  must  be  injured  to  the  extent  of  threc-j'onrths 
of  her  value,  or  more. 

In  error,  iipon  a  bill  of  exceptions,  tendered  and  sealed  on  tlie 
trial  of  this  cause,  at  the  Circuit  Court,  in  the  city  of  New  York, 
ill  which  the  now  defendants  were  plaintifi's. 

The  action  was  on  a  policy  of  insurance  on  the  ship  Mary  Ann, 
valued  at  14,000*  dollars,  "at  and  from  Charleston  to  Glasgow, 
and  at  and  from  thence  to  Philadelphia,  or  one  other  port  in  the 
United  States." 

The  plaintift's  went  for  a  technical  total  loss,  in  conserpience  of 
the  vessel's  having  been  stranded  on  the  coast  of  Scotland,  and 
injured  to  an  extent  which  required  7,221  dollars  to  repair.  They 
gave  in  evidence  a  subsequent  sale  of  the  vessel  at  Greenock,  on 
account  of  those  who  might  be  concerned,  the  purchase  by  the 
firm  of  Archibald  Campbell  &  Co.,  and  her  reparation  at  an  ex- 
pense exceeding  half  her  value.  The  defendants  relied  on  their 
having  paid  into  court  the  sum  of  5,100  dollars,  contending,  that 
as  the  amount  of  expenditure  for  repairs,  was  only  7, "221  dollars, 
and  they  were  entitled  to  a  deduction  of  one-third,  new  for  old, 
they  were  chargeable  with  only  4,S81  dollars  32  cents,  which,  not 
amounting  to  half  the  value  of  the  vessel,  could  not  constitute  a 

*  There  is  some  uncertainty  as  to  this  in  the  printed  cnse.  The  first  pnge 
states  it  to  be  an  open  policy ;  the  second,  that  "  in  and  by"  the  policy,  she  was 
"valued  at,"  &c. 
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technical  total  loss.  That,  therefore,  as  they  had  paid  into  court, 
5,100  dollars,  the  verdict  ought  to  he  in  their  favor,  it  heiug  the 
law,  that  the  allowance  of  one-third  new  for  old,  should  he  made, 
hefore  the  I'ight  of  recovering  as  for  a  total  technical  loss,  on  ac- 
count of  damage  sustained  under  the  policy,  could  arise. 

The  judge,  however,  at  nisi  prius,  thinking  otherwise,  the  ver- 
dict was,  under  his  direction,  given  for  the  plaintifls,  and  the  case 
now  came  up  on  this  single  question ;  whether  the  underwriter  on 
a  ship  is  liable  for  a  total  loss,  when  the  injury  she  receives,  from 
the  perils  insured  against,  deteriorates  her  more  than  half,  with- 
out deducting  the  one-third,  new  for  old ;  or,  whether  the  one- 
third,  new  for  old,  must  not  first  he  allowed  the  insurer,  and  the 
injury,  after  that  deduction,  amount  to  the  half  of  her  worth,  or 
more  ? 

The  determination  at  nisi  prius,  was  founded  on  a  decision  of 
the  Supreme  Court,  in  the  case  of  Deputy  v.  United  Insurance 
Company,  in  which,  from  the  notes  of  Kent,  C.  J.,  it  appears  that 
the  court  ruled  to  this  efiect : — 

"Where  the  repairs  are  equal  to  half  the  value,  and  more,  the 
insured  have  a  right  to  abandon.  The  rule  is  general,  and  has 
no  reference  to  the  distinction  of  new  for  old.  It  is  the  actual 
expenditure,  or  damage  which  is  taken  into  view,  and  on  the 
abandonment,  the  insurer  has  all  the  benefit  of  the  repairs.  The 
rule  of  deducting  one-third,  new  for  old,  can  be  applied  only  in  a 
case  of  partial  loss.  Here  there  was  a  clear  case  for  abandonment, 
and  the  plaintiii"  must  have  judgment. 

Per  Curiam,  delivered  by  Lansing,  Chancellor. — On  this  case, 
only  two  questions  ai-e  presented  for  the  consideration  of  the  court. 
1st,  Whether,  on  a  policy  of  insurance,  on  the  estimate  of  repairs 
of  a  vessel,  injured  by  any  of  the  perils  insured  against,  new  ma- 
terials substituted  for  the  old,  do  not  entitle  the  insurer  to  an 
allowance?  and  if  so,  2d,  At  what  period  is  the  allowance  to  be 
admitted  ? 

These  questions  are  open  here.  They  must,  in  a  great  measure, 
depend  upon  general  reasoning,  drawn  from  the  nature  of  the 
contract  of  insurance,  and  that  reasoning  may  be  comprised  in 
very  narrow  limits. 

The  vessels  employed  in  commercial  enterprises  are  of  various 
degrees  of  strength  and  durability,  and  more  or  less  adapted  to 
resist  the  perils  of  the  seas ;  but  the  lowest  grades  in  which  they 
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are  recognized,  as  subjects  of  insurance,  is  when  they  are  barely 
seaworthy. 

The  hull,  masts,  sails  and  rigging  of  a  vessel  may  be  in  a  situa- 
tion to  constitute  her  seaworthy,  and  yet  be  much  inferior  to  what 
they  were  when  they  came  from  the  hands  of  the  workmen  who 
constructed  them ;  and  a  regular  gradation  may  easily  be  con- 
ceived between  a  vessel  perfectly  new,  well  built,  rigged,  and  fur- 
nished, and  one  that  is  barely  seaworthy.  AVhen  an  injury  is 
sustained  by  a  vessel  of  the  latter  description,  and  it  becomes 
necessary  to  supply  her  old  masts,  timbers,  sails  and  rigging  with 
new,  it  is  evident  that  in  all  these  particulars,  she  must,  in  most 
instances,  be  placed  in  a  better  state  by  the  repairs,  than  she  was 
in  before  the  injury  received,  the  ordinary  wear  and  tear  not  being 
within  the  purview  of  the  policy.  Hence,  the  repairs  are  carried 
to  a  point  beyond  the  mere  reinstatement  of  the  vessel,  and  beyond 
the  indemnity  intended. 

In  the  case  of  Da  Costa  v.  JSTewnham,  determined  in  the  British 
Court  of  King's  Bench,  since  the  revolution,  the  usage  which 
obtained  with  respect  to  the  repairs,  of  allowing  one-third,  new 
for  old,  seems  to  have  been  acknowledged,  and  it  is  now  urged 
in  argument,  that  at  any  rate,  whether  or  not  the  defendant  was 
entitled  to  this  allowance,  was  a  question  for  the  jury,  as  it  de- 
pended upon  usage.  Buller,  Justice,  speaks  of  it  as  a  usual  allow- 
ance, and  Ashhurst,  J.,  observes,  that  the  allowance  of  one-third 
for  repairs,  is  the  nde,  where  the  ship  is  repaired  and  delivered 
over  again  to  the  owner,  for  his  benefit.  That  case  arose,  on  a 
technical  total  loss,  which  the  insured  did  not  avail  himself  of,  by 
abandoning.  The  recovery  was  for  an  average  loss  of  upwards 
of  eighty  per  cent.  The  ship  had  been  repaired  at  the  instance  of 
the  insurers.  They  refusing  to  pay  for  the  repairs,  a  bottomry 
bond  was  executed  on  the  vessel,  in  consequence  of  which,  she 
was  sold  to  satisfy  the  debt. 

It  was  contended  that  the  value  of  one-third  of  the  repairs  ought 
to  be  deducted,  and  the  answer  to  this,  which  appears  to  me  con- 
clusive, was,  that  the  repairs,  having  added  to  the  value  of  the 
vessel,  must  have  been  compensated  for,  in  the  sale,  on  the  bottomry 
bond,  and  the  owners  never  had  the  ship,  so  they  could  not  be 
the  better  for  the  repairs. 

From  the  expressions  made  use  of  by  the  judges  who  decided 
this  case,  it  does  not  appear  that  they  relied  upon  the  usage  of  any 
particular  trade,  but  upon  the  usage  of  trade  generally ;  and  as 
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there  is  no  power  on  earth  to  enact  positive  regulations  for  the 
wide  extended  regions  of  marine  enterprises,  general  usage,  estab- 
lished from  the  principles  of  general  convenience,  and  sanctioned 
by  the  experience  and  practice  of  merchants,  is  the  only  source  of 
general  maritime  law. 

The  rule  that  constitutes  the  loss  of  more  than  one-half  the 
value  of  the  subject  insured,  a  total  loss,  is  a  positive  one,  originat- 
ing in  the  convenience  of  having  a  determinate  and  precise  test 
in  all  cases,  which  by  its  universality  and  uniformity,  may  render 
inquiries  into  minute  objects,  rather  calculated  to  perplex  than  to 
elucidate,  unnecessary. 

The  precise  difference  between  the  value  of  the  new  and  old 
materials,  must  generally  be  difficult  to  ascertain.  The  difficulty 
is  much  increased  by  the  estimate  necessarily  required  of  the 
value  of  the  old,  at  the  home  port,  and  of  the  new,  at  the  port  of 
repair.  It  is,  therefore,  desirable  to  have  some  invariable  stand- 
ard, not  calculated,  for  that  is  impracticable,  to  meet  precisely  all 
the  variety  of  cases  which  may  occur,  so  as  to  render  exact  justice 
in  each ;  but  such  a  rule  as  will  nearest  approximate  to  producing 
that  eftect,  if  generally  applied.  That  eifect,  if  a  rule  respecting 
the  subject  is  to  obtain,  it  was  not  contended,  might  not  be  pro- 
duced in  the  proportion  alluded  to  in  the  case  of  Da  Costa  v. 
Newnham.  From  the  nature  of  the  contract  of  insurance,  I  think 
the  allowance  for  replacing  the  old  materials  with  the  new,  is 
reasonable  and  proper ;  and,  if  so,  that  as  the  deduction  is  pro- 
fessedly made,  on  the  principle  that  the  value  of  the  subject 
insured,  has  been  enhanced  to  that  amount,  that  deduction  ought 
to  be  made,  before  the  test  of  technical  total  loss  or  not  is  applied  ; 
for  the  doctrine  of  technical  total  loss  is  expressly  founded  on  the 
position  that  the  subject  insured  has  been  deteriorated  more  than 
one-half. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  Supreme 
Court  be  i-eversed. 

Judgment  of  reversal. 
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ABEL  AYOOD  v.  THE  LIIS^COLN  A^^D  KEXJSTEBECK 
mSURAKCE  COMPAITY. 

In  the  Supreme  Judicial  Court  of  Massachusetts. 

JUNE  TERM,  1810. 
[reported,  6  MASSACHUSETTS,  479-486.] 

When  the  right  to  abandon  has  once  vested,  and  been  exercised,  it  can- 
not be  defeated  by  subsequent  events.  But  subsequent,  as  well  as 
cotewporaneous  events,  may  be  taken  into  consideration  in  determin- 
ing whether  ike  inght  to  abandon  existed.  And  even  where  the 
condition  of  the  vessel  is  such  at  the  time  of  abandonment,  that  the 
insured  are  not  bound,  to  take  on  them.selvcs  the  risk  and  expense  of 
salvage,  an  offer  by  the  iiisurers  to  repair  the  vessel  and  restore  her 
in  good  condition,  made  and  executed  ivithin  a  reasonable  time,  will 
defeat  the  right  of  abandonmeid. 

[*The  action  in  this  case  was  brought  on  a  pohcy  of  insurance, 
underwritten  by  the  defendants,  for  tlie  sum  of  four  thousand 
dollars,  on  a  vessel  belonging  to  the  plaintift',  valued  at  the  same 
sum,  and  a  verdict  was  taken  for  him  by  consent  at  the  trial, 
subject  to  such  modification  as  the  court  might  think  proper, 
on  a  statement  of  facts  agreed  on  between  the  parties. 

It  appeared  by  this  statement  that  the  vessel  insured,  while 
proceeding  up  the  river  on  which  her  port  of  <lestination  was 
situated,  had  been  driven  bj-  a  high  wind  upon  the  rocks  of  the 
shore,  where  she  was  upset,  and  at  high  water  nearlj-  sub- 
merged. An  abandonment  was  made  the  next  day  to  the 
defendants,  which  thej^  refused  to  accept,  and  having  succeeded 
in  weighing  the  vessel  (although  not  until  she  had  been  sunk 
in  the  attempt),  put  her  in  repair,  and  otl'ered  her  to  the 
plaintifl'  within  fifteen  days  from  the  period  of  the  original 
disaster.  This  ofl:er  was  rejected,  and  the  action  brought  to 
recover  for  a  total  loss.] 

After  argument  the  following  opinion  was  delivered  by  — 

Parsons,  C.  J.     If  the  plaintiff,  when  he  made  the  offer  to 
*  The  syllabus  and  statement  of  the  reporter  are  omitted. 
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abandon,  had  a  legal  right  to  abandon,  the  verdict  must  stand, 
notwithstanding  the  subsequent  recovery  and  arrival  of  the 
vessel.  The  right  to  abandon  is  a  vested  right,  and  when  legally 
exercised,  the  assured  is  entitled  to  recover  as  for  a  total  loss ; 
which  subsequent  events  cannot  prevent,  unless  with  his  consent, 
manifested  expressly  or  by  reasonable  implication  from  his  sub- 
sequent conduct. 

The  principal  question  therefore  is,  whether  the  plaintiff  had  a 
right  to  abandon  at  the  time  he  made  the  offer.  AVhen  a  ship 
becomes  a  wreck,  by  any  of  the  perils  insured  against,  it  is  gener- 
ally a  total  loss,  and  the  owner  may  abandon.  And  a  ship 
becomes  a  wreck,  when,  in  consequence  of  the  injury  she  has  re- 
ceived, she  is  rendered  absolutely  innavigable,  or  unable  to  pursue 
her  voyage,  without  repairs  exceeding  the  half  of  her  value.  In 
this  last  case,  she  is  not  worth  I'epairing,  by  reason,  not  of  age  or 
natural  decay,  but  by  reason  of  the  injury  received  from  some 
peril.  For  although  the  materials,  or  most  of  them  may  remain, 
yet  such  is  the  disabled  state  of  the  ship,  which  they  composed, 
that  she  can  no  longer  retain  her  character  of  a  navigable  vessel. 

By  comparing  this  definition  of  a  wreck  with  the  facts,  it  is 
apparent  that  the  plaintiff's  vessel  could  not  be  considered  as 
having  been  wrecked.  For  although  she  was  driven  on  rocks 
near  the  shore,  and  oversetting,  was  filled  with  water,  and  sunk, 
yet  she  was  very  soon  after,  in  fact,  weighed,  and,  being  navi- 
gable, was  carried  to  her  port  of  destination,  and  made  fast  to  a 
wharf. 

When  a  ship  is  stranded,  the  assured  cannot,  for  that  cause 
merely,  immediately  abandon.  By  some  fortunate  accident,  by 
the  exertions  of  the  crew,  or  by  extraneous  assistance,  the  ship 
may  be  again  floated,  and  roiulered  capable  of  pursuing  her  voy- 
a^-c.  In  ouch  case,  the  insurers  are  only  answerable  for  the  ex- 
penses occasioned  by  the  stranding ;  and  as  liable  for  a  partial 
loss,  they  must  pay  the  assured  his  reasonable  charges  for  getting 
the  ship  off",  and  for  repairing  the  damages  she  may  have  received 
by  the  stramling.  But,  undoubtedly,  when  by  the  stranding  the 
voyage  is  defeated,  the  owner  may  abandon.  And  the  stranding 
of  the  ship  may  prove  the  destruction  of  the  voyage,  either  by 
her  afterwards  becoming  a  wreck,  before  she  shall  be  put  afloat, 
or  by  circumstances  accompanying  the  accident.  A  ship  may  be 
driven  on  some  of  the  beaches,  without  sustaining  essential  in- 
jury, although  she  may  be  bilged ;  but  in  good  weather  she  may 
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be  easily  got  off,  and  repaired  so  as  to  prosecute  her  voyage ;  but 
if  she  be  wrecked  by  a  subsequent  storm,  while  she  remains 
stranded,  the  owner  may  abandon.  Or  a  ship  may  be  stranded 
on  a  part  of  the  coast  where  no  assistance  can  be  procured  to  get 
her  afloat,  or  where  there  may  be  no  materials  or  workmen  for 
repairing  the  damages  she  may  have  sustained ;  and  in  a  case  like 
this,  the  voyage  is  lost,  and  the  assured  may  abandon.  Or  if  the 
ship  be  stranded  in  a  place  where  assistance,  materials  and  work- 
men, may  be  easily  procured,  but  it  may  be  doubtful  whether  the 
attempt  to  get  her  off  will  succeed,  while  the  expense  is  certain, — 
if  the  insurer,  on  having  notice,  will  not  engage  to  pay  the 
expenses  of  the  attempt,  and  also  to  repair  the  vessel,  if  the 
attempt  should  succeed,  the  assured  may  abandon.  For  in  this 
case,  as  he  cannot  recover  more  than  a  total  loss,  he  shall  not  be 
holden  to  labor  for  the  recovery  of  the  ship,  Avhich  he  must  do  at 
his  own  expense,  if  he  should  be  unsuccessful. 

Another  case  in  which  the  owner  may  abandon  in  consequence 
of  his  ship  being  stranded,  may  be  stated.  If  the  stranding  hap- 
pen at  a  place  and  in  a  season  of  the  year  when  the  ship  cannot 
be  speedily  got  off,  but  the  owner  must  wait  so  long  for  a  favor- 
able time,  that  the  voyage  is  defeated,  he  is  not  obliged  thus  to 
wait,  but  may  throw  the  loss  on  the  insurers  by  an  abandoment. 

But  if  the  ship  be  stranded  in  a  place  where  sufficient  assist- 
ance can  be  obtained,  and  she  may  be  in  a  short  time  got  ofl'  and 
repaired  for  the  prosecution  of  her  voj'age — as  neither  the  ship 
nor  the  voyage  is  lost,  there  is  no  ground  on  which  the  owner  can 
abandon  his  ship  and  recover  for  a  total  loss.  And  where  the 
stranding  is  under  such  circumstances,  that  the  attempt  to  recover 
and  repair  the  ship,  in  a  reasonable  time  for  the  prosecution  of 
the  voyage,  may  be  hazardous  but  not  hopeless — if  the  under- 
writer will  engage  to  pay  all  the  expenses,  whatever  may  bo  the 
event,  the  owner  cannot  abandon,  until  he  has  used  such  reason- 
able endeavors  to  recover  his  ship,  and  has  eventually  failed. 
And,  d  fortiori,  if  the  underwriter  will  himself  undertake,  at  his 
own  expense,  for  the  owner,  the  recovery  of  his  ship,  and  shall 
succeed,  and  offer  to  restore  her  to  him,  so  that  he  may  seasonably 
prosecute  his  voyage,  the  owner  cannot  abandon,  for  neither  the 
ship  nor  the  voyage  is  lost. 

These  principles  of  the  law  of  insurance  are  now  to  be  applied 
to  the  case  at  bar. 

The  vessel  insured  appears  not  to  have  been  wrecked,  but  to 
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have  been  stranded  on  some  rocks  on  her  passage  home,  in  Sheep- 
scut  River,  and  within  less  than  five  miles  of  her  port  of  destina- 
tion. On  stranding,  she  overset  and  was  filled  with  water ;  and 
in  a  day  or  two  after,  being  disengaged  from  the  rocks,  she  sunk 
in  deep  water,  which  covered  her.  It  is  not  stated  that  she  re- 
ceived any  essential  injury  by  this  accident,  or  that  an  attempt  to 
weigh  her  and  prepare  for  finishing  her  voyage,  would  have  been 
hazardous  or  very  expensive.  It  does  not  appear  that  the  plain- 
tiff made  any  attempt,  or  offered  the  defendants  to  make  any,  if 
assured  of  the  reimbursement  of  his  expenses.  It  is  not  stated 
that  the  vessel  was  stranded,  where  no  assistance,  materials,  or 
workmen,  could  be  seasonably  procured.  But  it  is  stated  that  the 
plaintiff" offered  to  abandon  her  on  the  day  after  she  was  stranded, 
and  before  she  sunk  in  deep  water; — -that  the  defendants  refused 
to  accept  this  offer  ;  and  they  undertook  to  recover  the  vessel, 
succeeded  in  the  attempt,  carried  her  to  the  termination  of  her 
voyage,  making  her  fast  to  a  wharf  in  Wiscaeset,  then  made  con- 
siderable repairs  upon  her,  and  offered  her  to  the  owner. 

To  entitle  the  owner  to  abandon,  there  must  be,  at  some  period 
during  the  voyage,  a  total  loss,  either  real  or  constructive.  But 
in  the  present  case  no  such  loss  has  happened.  The  vessel  has  not 
been  lost,  nor  has  the  voyage  been  defeated ;  but  it  appears  that 
the  voyage  has  in  fact  been  performed  ;  and  that  the  vessel  was 
in  safety  at  her  destined  port. 

It  does  not  appear  from  the  case,  that  the  vessel  was  wholly 
repaired  by  the  defendants;  nor  is  it  stated  what  degree  of  injury 
she  sustained  by  the  stranding.  We  cannot,  therefore,  presume 
that  the  injury  was  such  as  rendered  her  not  worth  repairing. 
Whatever  it  was,  if  the  defendants  have  not  repaired  it,  they  are 
obliged  by  law  to  do  it,  or  to  reimburse  the  plaintiff' his  expenses 
of  the  repairs. 

The  case  of  Furneaux  v.  Bradley,  Marsh,  503,  arose  on  the 
stranding  of  the  ship  insured  by  a  policy  on  time.  The  ship 
under  the  policy  arrived  at  Quebec ;  but  the  lateness  of  the 
season  preventing  her  return,  she  was  removed  into  the  basin  for 
the  winter,  from  whence,  on  the  19th  of  November,  she  was 
driven  by  a  field  of  ice,  and  damaged  by  running  on  the  rocks. 
Her  condition  could  not  be  examined  until  April,  when  the  policy 
had  expired.  She  was  then  found  to  be  bilged,  and  much  injured, 
but  not  irreparably.  In  the  progress  of  the  repairs,  difficulties 
arose  for  want  of  materials,  and  the  master,  after  consulting  the 
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merchants  and  agents,  sold  her.  And  it  was  determined  that  the 
ship  should  he  considered  as  damaged  by  the  stranding,  and  not 
as  totally  lost. 

This  is  a  very  strong  case  against  the  plaintiff;  for  the  ship 
could  not,  from  the  season  of  the  }'ear,  be  examined  and  repaired 
until  the  expiration  of  four  or  five  months.  But  the  principle  of 
the  decision  is  certainly  correct,  that  neither  the  ship  nor  the 
voyage  was  lost  by  the  stranding.  If  the  ship,  if  not  stranded, 
might  have  sailed  on  her  return  voyage,  which  Avas  interrupted 
for  a  long  time  by  the  accident,  the  voyage  in  that  case  would 
have  been  lost  by  the  stranding.  But  in  that  case,  if  the  ship 
had  been  safe  at  her  anchors,  she  could  not  have  proceeded  to  sea 
during  tire  season  of  the  ice,  and  thus  her  voyage  was  not 
delayed. 

We  observed  that  the  policy  in  the  case  at  bar  was  upon  time, 
and  that,  at  the  arrival  of  the  vessel  at  Wiscasset,  the  policy  had 
continuance  for  several  months.  If  the  plaintiff  had  afterwards 
emplo^X'dher  within  thepolicj^,  and  she  had  incurred  a  subsequent 
loss,  total  or  partial,  the  defendants  would  have  been  holden  to 
pay  it,  in  addition  to  the  partial  loss,  with  which  they  are  charge- 
able by  the  stranding  in  question. 

As  we  are  of  opinion  that  the  loss  complained  of  is  not  total, 
but  partial,  the  verdict  must  be  set  aside ;  and,  by  the  consent  of 
the  parties,  comissioners  are  to  be  appointed;  to  adjust  the  partial 
loss,  and  a  verdict  to  be  entered  accordingly  upon  their  report. 


Tlie  oliject  of  the  contract  of  insurance,  which  is  well  known  to  be 
the  indemnity  of  the  insured,  may  obviously  be  attained  either  by  the 
pajnnent  of  a  pecuniary  compensation  for  the  loss,  or  by  the  restora- 
tion of  the  property  to  the  condition  in  which  it  was  before  the  injury 
happened.  Both  these  methods  might  seem  equally  unobjectionable, 
and  both  are  constantly  pursued  in  the  case  of  insurance  against  fire, 
where  the  insurers  often  check  an  exorbitant  claim  for  damages  by  re- 
building the  house  at  their  own  cost.  A  different  rule,  however,  pre- 
vails in  marine  insurance,  under  which  the  insurers  cannot  substitute 
specific  for  pecuniary  compensation,  or  take  possession  of  the  property 
unless  under  circumstances  of  great  exigency,  or  when  it  has  been  ceded 
to  them  by  the  insured.  Peele  v.  The  Merchants^  Ins.  Co.,  3  Mason, 
27,  85. 
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The  case  of  Wood  v.  The  Lincoln  and  Kenneheck  Ins.  Co.,  can  hardly 
be  said  to  contravene  this  principle,  or  detract  from  the  strength  of  the 
general  proposition  that  the  control  of  the  ship  belongs  to  the  owners, 
and  cannot  be  taken  out  of  their  hands  by  the  insurers,  even  for  the 
purpose  of  repairing  an  injury  caused  by  the  perils  of  navigation.  But 
it  unquestionably  qualifies  or  enlarges  the  prior  course  of  decision,  by 
authorizing  the  insurers  to  defeat  an  abandonment  by  showing  that  the 
loss  was  not  total,  and  might  have  been  repaired  by  the  owners.  It 
may,  however,  be  well  to  preface  the  consideration  of  this  case  and  of 
the  consequences  to  which  it  leads,  by  a  review  of  the  circumstances 
which  are  held  to  give  the  right  to  abandon. 

It  might  at  first  sight  appear  that  nothing  which  falls  short  of  the 
entire  destruction  of  the  property  at  risk,  should  be  viewed  as  a  total 
loss,  and  that  all  minor  injuries  should  be  compensated  by  the  payment 
of  a  sum  proportioned  to  their  amount.  If  this  rule  were  followed,  the 
loss  would  necessarily  be  partial  so  long  as  any  portion  of  the  vessel 
remained  in  being  and  had  an  appreciable  pecuniary  value.  It  is,  how- 
ever, obvious  that  there  may  be  a  total  loss  of  a  thing  which  is  not 
destroyed.  That  which  is  placed  beyond  the  power  and  control  of  the 
owner  and  which  he  cannot  regain,  is  lost  in  the  common  acceptation  of 
the  term.  A  coin  dropped  into  a  river  may  be  within  this  definition, 
although  it  might  be  recovered  by  diverting  the  stream.  It  may  be  in 
sight  and  yet  lost  for  all  practical  purposes,  if  there  are  no  means  of 
reaching  it  or  bringing  it  to  shore.  Moss  v.  Smith,  9  C.  13.  94.  In 
like  manner  a  vessel  which  is  stranded  where  she  cannot  be  set  afloat, 
is  as  much  lost  as  if  she  had  foundered  at  sea,  or  been  consumed  by 
fire.  Peele  v.  The  Merchants'  Ins.  Co.,  3  Mason,  27  ;  The  Brig  Sarah 
Ann,  2  Sumner,  206.  Her  hull  and  rigging  may  be  uninjured,  and  the 
owner  or  his  agents  on  board,  but  her  value  as  an  instrument  of 
navigation  is  wholly  gone.  The  loss  is,  therefore,  constructively, 
if  not  actually,  total,  and  the  insurers  answerable  to  the  full  extent 
of  the  policy.  The  principle  is  the  same  when  the  vessel  is  captured 
b}'  an  enemy  or  belligerent ;  Bhinelander  v.  The  Delaware  Insurance 
Company,  4  Cranch,  29;  or  blockaded  in  the  port  at  and  from 
which  she  is  insured.  For,  although,  the  deprivation  may  be 
merely  temporary,  and  follovred  by  the  liberation  of  the  ship  and 
goods,  it  is  still  for  the  time  being  actual,  and  the  owner  may 
abandon  without  waiting  for  the  event.  The  insurers  do  not  guar- 
antee the  completion  of  the  voyage,  but  they  do  agree  that  it  shall 
not  be  defeated  by  a  cause  enumerated  in  the  policj'  and  operat- 
ing on  the  property  at  risk.  The  voyage  is  not  insured,  but  the  ship  is 
insured  for  the  voyage,  and  if  the  comjsletiou  of  it  be  prevented  b}'  an 
evenly  against  which  the  insurers  have  stipulated,  the  breach  will  not 
be  less  total  because  the  vessel  has  undergone  no  actual  injury.     Goss 
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V.  Withers,  2  Burr,  682  ;  Hamillon  v.  Mendez,  lb.  1198  ;  3IiUs  v.  Fletcher, 
1  Douglas,  219  ;  Anderson  v.  WalKs,  2  M.  &  S.  240  ;  Falkner  v.  Ritchie, 
lb.  290;  Alexander  v.  The  Baltimore  Ins.  Co.,  4  Cranch,  310  ;  Dickey 
V.  New  York  Ins.  Co.,  4  Cowen,  222 ;  Center  v.  Avierican  Ins.  Co.,  1  Id. 
564,  4  Wend.  45;  American  Ins.  Co.  v.  Ogden,  15  Wend.  532,  538; 
20  Id.  28T,  532,  538,  ante  616  ;  The  Delaware  Ins.  Go.  v.  Winter,  2 
Wright,  IT 6,  186. 

The  same  rule  prevails,  when  goods  which  have  been  insured  from 
one  port  to  another  fail  to  reach  their  destination  in  consequence  of 
the  perils  of  the  sea.  Tudor  v.  The  New  England  Insurance  Company, 
12  Gushing,  554  ;  Greene  v.  The  Pacific  Insurance  Company,  9  Allen, 
228  ;  The  Delaware  Insurance  Company  v.  Winter ;  llordecai  v.  The 
Firemen's  Insurance  Company,  12  Richardson,  512;  Hugg  v.  The 
Augusta  Insurance  Company,  1  Howard,  595;  Rosetto  v.  Gurney,  11  C. 
B.  116.  In  the  language  of  Lord  Ellenborough,  "the  total  loss  of  the 
cargo  may  be  effected  not  merely  by  the  destruction  of  that  cargo,  but 
by  a  total  permanent  incapacity  of  the  ship  to  perform  the  voj-age.'' 
Anderson  v.  Wallis,  2  M.  &  S.  240  ;  Davy  v.  Milford,  15  East,  554. 
The  cargo  remains  under  these  circumstances,  but  the  adventure  is  lost. 
And  so,  if  the  goods  are  too  much  injured  to  be  carried  forward,  al- 
though they  are  not  destroyed  Hugg  v.  The  Augusta  Insurance  Com- 
pany ;  Roux  v.  Salvador,  1  Bing.  N.  C.  3  Id.  266.  An  injury  to  the  ship 
which  cannot  be  repaired,  will,  therefore,  be  a  loss  of  the  cargo,  unless 
it  can  be  forwarded  in  another  bottom,  without  costing  more  than  it  is 
worth.  Under  these  circumstances,  the  cargo  ma}'  be  abandoned  to  the 
underwriters,  although  it  might  be  brought  back  to  the  place  of  depar- 
ture, or  sold  where  it  lies  for  a  higher  price  than  it  would  bring  at  the 
port  of  destination.  In  like  manner,  if  the  goods  are  so  much  injured, 
that  thej'  cannot  be  carried  forward  with  safety  to  life  and  health,  or 
without  perishing  by  the  way  through  putrefaction,  there  will  be  a  total 
loss,  unless  they  could  be  landed,  dried  and  reshipped  at  a  cost,  which 
falls  short  of  the  value  which  they  would  have  if  the  voj'age  were  com- 
pleted. Rosetto  V.  Gurney ;  Hugg  v.  The  Augusta  Insurance  Com- 
pany. The  reason  is,  that  the  law  will  not  compel  that  which  is  vain 
and  useless,  or  require  more  to  be  spent  to  save  a  thing  than  it  is 
worth.  Moss  v.  Smith,  9  C.  B.  94.  So,  in  considering  whether  the 
ship  may  be  abandoned  as  for  a  total  loss,  the  question  is  not  merely 
whether  she  can  be  repaired,  but  how  much  it  will  cost.  Center  v. 
The  American  Ins.  Co.,  4  Wend.  45.  A  temporary  obstacle  that  can 
be  overcome  by  reasonable  diligence,  and  without  a  disproportionate 
expense,  will  not,  however,  justify  an  abandonment  either  of  the  goods 
or  vessel,  because  the  insurers  are  not  responsible  for  mere  delay,  even 
when  it  occasions  the  loss  of  a  market,  or  otherwise  frustrates  the 
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object  of  the  voyage.  Smith  v.  The  Universal  Ins.  Go.,  6  Wlieatou, 
176. 

It  follows  from  what  has  been  said,  that  a  marine  policy  is  virtually 
an  agreement,  that  the  property  at  risk  shall  not  be  injured,  or  the 
completion  of  the  voyage  prevented  by  the  perils  assumed  by  the  insu- 
rers ;  and  the  fulfilment  of  the  former  branch  of  this  stipulation,  will  not 
be  an  answer  to  action  founded  on  a  breach  of  the  latter.  ''  A  total  loss," 
said  Mr.  Justice  Story,  in  Peele  v.  The  Mei-chants'  Ins.  Co.,  3  Mason,  27, 
40,  "  in  the  contemplation  of  law,  does  not  necessarily  mean  the  cer- 
tain destruction  of  the  thing  insured  ;  it  may  technically  exist  when 
the  tiling  is  in  safety,  but  is  for  the  time  being  lost  to  the  owner,  or 
taken  from  his  free  use  and  possession."  The  word  free  here  indicates, 
that  if  the  property  cannot  be  used  for  the  purpose  for  which  it  was 
insured,  the  loss  will  not  be  less  total,  because  it  can  be  used  for  other 
purposes  of  a  different  kind.  Abbott  v.  Broome,  1  Caines,  292.  The 
detention  of  the  vessel  by  a  blockading  squadron,  is  a  constructive 
total  loss  within  this  principle,  although  it  may  terminate  at  any 
moment,  and  does  not  divest  the  title  or  possession  of  the  owner. 
Symesv.  The  Union  Ins.  Co.,  4  Dallas, -41  ;  Oliuera  v.  The  Union  Ins. 
Co.,  3  Wheaton,  183.  The  insured  has,  in  like  manner,  been  held  en- 
titled to  abandon  when  the  vessel  on  approaching  the  port  of  destina- 
tion, is  notified  of  the  existence  of  a  blockade,  and  compelled  to  go 
elsewhere  to  avoid  capture.  Schmidt  v.  The  United  Ins.  Co.,  1  John- 
son, 249;  Craig  v.  The  Union  Ins.  Co.,  6  Id.  226;  Salters  v.  The 
Union  Ins.  Co.,  15  Id.  523  ;  Thompson  v.  Bead,  12  S.  &  R.  440.  An 
abandonment  cannot  be  made  from  the  apprehension  of  a  peril  that 
may  not  arise.  When,  however,  there  is  an  entire  interdiction  of  com- 
merce with  the  port  of  destination  by  a  blockade  or  the  presence  of  a 
hostile  force,  the  insured  is  not  bound  to  proceed  at  the  risk  of  capture 
and  condemnation,  and  may  treat  the  loss  as  constructively  total. 
Schmidt  v.  The  Union  Insurance  Company ;   TJiompson  v.  Bead. 

A  different  rule  prevails  on  this  point  in  England  and  Massachusetts, 
founded  on  a  distinction  between  the  interruption  of  the  voyage  by  a 
peril,  and  by  the  act  of  the  master  from  the  fear  that  a  peril  will  be  incur- 
red by  going  on  ;  Hadkinson  v.  Bobinson,  3  Bos.  &  Pul.  388  ;  Bichard- 
son  v.  The  Marine  Ins.  Co.,  6  Massachusetts,  102;  Brown  v.  The 
Union  Ins.  Co.,  12  Id.  170  ;  which  would  seem  to  be  inapplicable  when 
the  danger  is  so  certain  or  imminent  tiiat  the  voyage  cannot  be  prose- 
cuted without  an  entire  loss  of  the  property  at  risk.  2  Arnould  on 
Insurance,  785  ;  3  Kent,  293;  Emerigon  Traite  des  Assurances,  c.  12, 
sect.  26.  It  is  established,  that  when  the  cargo  is  so  much  injured 
that  it  cannot  be  carried  to  its  destination  with  safety  to  life  and 
health,  or  without  perishing  by  the  way  from  decomposition,  the  master 
is  not  bound  to  incur  the  risk,  and  may  proceed  to  an  immediate  sale  ; 
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Boiix  V.  Salvador,  1  Bing  N.  C.  526,  3  Id.  266  ;  and  the  principle 
would  seem  to  be  the  same  when  the  completion  of  the  voj'age  is  pre- 
vented bj'  a  well  founded  apprehension  of  any  other  peril. 

The  law  was  clearly  stated  by  Story,  J.,  in  Bradlie  v.  The  Maryland 
Ins.  Co.,  12  Peters,  378,  460,  in  the  following  terms  :  "The  mere  re- 
tardation of  the  voyage  bj^  any  of  the  perils  insured  against,  not 
amounting  to  or  producing  a  total  incapacity  of  the  ship  eventually  to 
perform  the  voj-age,  cannot,  upon  principles  well  established,  be  admit- 
ted to  constitute  a  technical  total  loss,  which  will  authorize  an  aban- 
donment. A  retardation  for  the  purpose  of  repairing  damages  from 
the  perils  insured  against,  that  damage  not  exceeding  one  moiety  of 
the  value  of  the  ship,  falls  directly  within  this  doctrine.  Under  such 
circumstances,  if  the  ship  can  be  repaired  and  is  repaired,  and  is  then 
capable  of  performing  the  voyage,  there  is  no  ground  of  abandonment, 
founded  upon  the  consideration  that  the  voyage  may  not  be  worth  pursu- 
ing for  the  interest  of  the  ship  owner  ;  or  that  the  cargo  has  been  in- 
jured, so  that  it  is  not  worth  transporting  farther  on  the  voyage  ;  for  the 
loss  of  the  cargo  for  the  voyage,  has  nothing  to  do  with  an  insurance  upon 
the  ship  for  the  voj'age.  This  was  expressly  held  by  this  court  in  the 
case  ot  Alexander  v.  The  Baltimore  Ins.  Co.,  4  Cranch,  R.  870;  where 
it  was  decided,  that  an  insurance  on  a  ship  for  a  voj'age,  was  not  to  be 
treated  as  an  insurance  on  the  ship  and  the  voyage,  or  as  an  undertak- 
ing that  she  shall  actually  perform  the  voyage  ;  and,  onlj',  that  notwith- 
standing any  of  the  perils  insured  against,  she  shall  be  of  abilitj'  to 
perform  thevoj^age;  and  that  the  underwriters  will  pay  any  damage 
sustained  by  her,  from  those  perils,  during  the  voyage."  He  added, 
"that  in  a  time  policy,  the  undertaking  of  the  insurers,  is,  that  the 
ship  shall  not  by  the  operation  of  any  peril  insured  against  during  the 
time  for  which  the  policy  continues,  be  totally  and  permanently  lost  or 
disabled  from  performing  the  voyage  then  in  progress,  or  any  other 
voyage  within  the  scope  of  the  policy."  The  principle  of  this  definition 
af)plies  to  a  policy  on  a  voyage. 

It  is  obvious  that  a  partial  injury  raa.y  be  a  total  loss  within  this 
doctrine,  if  it  incapacitates  the  ship  for  navigation,  and  cannot  be 
repaired.  Allen  v.  Siigrue,  8  B.  &  C.  561  ;  Young  v.  Twining,  2  JM. 
&  G.  593  ;  Benson  v.  Chapman,  6  Id.  792  ;  Manning  v.  Irving,  1  C.  B. 
168  ;  2  Id.  784  ;  6  Id.  391  ;  1  Clark  &  Finelly,  N.  S.  287  ;  Center  v. 
The  American  Insurance  Company,  7  Cowen,  564,  4  Wend.  45.  The 
voyage  is,  under  these  circumstances,  not  merely  delaj'ed,  but  de- 
feated by  an  obstacle  which  is  insuperable.  On  the  other  hand,  the 
insured  cannot  abandon  for  any  cause  that  can  be  overcome  by  an 
expenditure  falling  short  of  the  value  of  the  propertj'  at  risk.  The 
consequential  damage  arising  from  the  loss  of  time,  or  of  profits 
is  laid  out  of  view;  Anderson  v.  Wallis,  2  M.  &  S.  240;  and  the  ques- 
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tion  reduced  to  a  pecuniary  standard,  which  affords  as  near  an  ap[)roach 
to  certainty  as  tlie  circumstances  will  permit.  If  it  will  cost  as  much 
to  repair  the  ship  as  she  is  worth,  the  owner  may  abandon  ;  otherwise 
the  loss  is  merely  partial ;  Moss  v.  Smith,  9  C.  B.  94 ;  and  such  is 
substantially  the  rule  in  this  country,  although  with  a  difference  in  the 
mode  of  computation,  which  will  be  hereafter  noticed. 

It  was  indeed  said,  in  some  of  the  earlier  cases,  and  in  a  more  recent 
instance,  that  if  a  prudent  owner  uninsured  would  not  make  repairs, 
the  loss  is  total ;  Irving  v.  Manning,  1  Clark  &  Finelly,  N.  S.  28T  ; 
Fleming  v.  Smith,  lb.  513;  but  these  dicta  must  be  taken  with  some 
degree  of  qualification,  because  an  owner  may  properly  be  influenced 
by  many  considerations  which  are  irrelevant  to  the  contract  of  insur- 
ance. If  the  ship  can  be  repaired  for  less  than  she  is  worth,  tlie  loss 
will  not  be  total,  although  the  circumstances  are  such  that  no  prudent 
man  of  business  would  make  the  outlay.  Farnsworlh  v.  Hyde,  2  C. 
P.,  L.  R.  204,  225.  "  Underwriters,"  said  Baron  Maule,  in  Moss  v. 
Smith,  "are  responsible  for  losses  arising  from  perils  of  the  sea, — for 
such  perils  as  are  mentioned  in  the  policy.  If  the  ship  is  actually'  lost  by 
a  peril  of  the  sea,  or  any  other  peril  covered  by  the  policy,  the  assured 
may  call  it  a  total  loss.  If  she  sustains  damage  to  such  an  extent  that 
she  cannot  be  repaired  at  all,  that  also  is  a  total  loss.  It  may  be  that 
the  injury  sustained  by  the  ship  is  irreparable,  with  reference  to  the 
place  where  she  is ;  for  instance,  the  ship  may  have  met  with  the 
disaster  at  a  place  where  no  workmen  of  requisite  powers  are  to  be  met 
with,  or  where  the  necessarj'  materials  are  not  to  be  found,  so  that  to 
repair  her  there  is  altogether  impracticable  ;  and  in  such  a  case  the 
loss  would  also  be  a  total  loss.  But,  short  of  that,  it  may  be  that  it 
is  physically  possible  to  repair  the  ship,  but  at  an  enormous  cost; 
and  there  also  the  loss  would  be  total ;  for,  in  matters  of  business,  a 
thing  is  said  to  be  impossible  when  it  is  not  practicable ;  and  a  thing 
is  impracticable  when  it  can  only  be  done  at  an  excessive  or  unreason- 
able cost.  A  man  may  be  said  to  have  lost  a  shilling,  when  he  has 
dropped  it  into  deep  water  ;  though  it  might  be  possible,  by  some  very 
expensive  contrivance  to  recover  it.  So,  if  a  ship  sustains  such  exten- 
sive damage,  that  it  would  not  be  reasonably  practicable  to  repair  her, 
seeing  that  the  expense  of  repairs  would  be  such  that  no  man  of  com- 
mon sense  would  incur  the  outlay, — the  ship  is  said  to  be  totally  lost. 
It  is  in  that  way  alone  that  the  question  as  to  what  a  prudent  owner 
would  do,  arises.  However  damaged  the  ship  may  be,  if  it  be  practi- 
cable to  repair  her,  so  as  to  enable  her  to  complete  the  adventure,  she 
is  not  totally  lost.  The  ordinary  measure  of  prudence  which  the  courts 
have  adopted,  is  this, — if  the  ship,  when  repaired,  will  not  be  worth  the 
sum  which  it  would  be  necessary  to  expend  upon  her,  the  repairs  are, 
practically  speaking,  impossible,  and  it  is  a  case  of  total  loss." 
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The  rule  is  the  same  -n'here  freight  is  in  question,  and  renders  the 
loss  merely  partial,  unless  the  circumstances  are  such  as  to  render  it 
actually  or  virtually,  impossible,  to  forward  the  goods  in  specie  to  their 
destination  ;  Hugg  v.  The  Augusta  Insurance  Company,  T  Howard, 
595  ;  Moss  V.  Smith  ;  that,  however,  being  held  impossible,  under  the 
definition  in  Moss  v.  Smith,  which  is  impracticable,  and  notliiiig 
regarded  as  practicable,  which  cannot  be  done  without  an  unreasona- 
ble and  excessive  cost.  Rosettov.  Gurney,  11  C.  B  176.  Hence,  while 
the  retardation  of  the  voyage,  in  consequence  of  an  injury  to  the  ship 
or  cargo,  may  render  it  more  prudent,  in  the  ordinary  sense  of  the 
Vfovd  to  abandon  the  vo3'age  than  to  prosecute  it  farther  and  take  the 
chance  of  obtaining  paj'ment  fi'om  the  consignee  after  the  deteriora- 
tion of  the  goods  has  rendered  the  lien  comparatively  worthless,  still, 
these  circumstances  form  no  part  of  the  risk  assumed  by  the  under- 
writer, and  do  not  constitute  a  breach  of  the  contract  of  the  insu.rer ; 
Ogden  V.  The  General  Marine  Ins.  Co.,  2  Duer,  204 ;  Jordan  v.  The 
Warren  Ins.  Co.,  1  Story,  342;  Lord  v.  The  Neptune  Ins.  Co.,  10 
Gray,  109,  112.  When,  however,  the  vessel  is  so  much  injured,  that  she 
cannot  be  rendered  fit  for  navigation  without  an  expense  which  ex- 
ceeds her  value,  and  no  other  can  be  procured,  it  is  a  total  loss  of 
freight ;  and  the  same  result  will  follow  when  the  condition  of  the 
goods  is  such  that  they  cannot  be  forwarded  in  specie  at  all,  or  without 
an  unreasonable  expense  ;  that  is,  under  the  English  rule,  without  an 
additional  expense,  which  exceeds  the  whole  amount  due  on  the  origi- 
nal contract  of  affreightment.  Eugg  v.  The  Augusta  Ins.  Co.; 
Rosetto  V.  Gurney. 

In  like  manner  the  interruption  of  the  voyage  by  an  injury  to  the 
ship  or  cargo,  will  not  justify  an  abandonment  of  the  cargo  if  the  goods 
can  be  forwarded  with  safety  to  life  and  health,  and  at  a  cost  which 
bears  a  just  proportion  to  their  value  ;  Rosetto  v.  Gurney  ;  Hugg  v. 
The  Augusta  Ins.  Co.;  Peele  v.  The  Protection  Ins.  Co.,  14  Conn.  47  ; 
Namne  v.  Hasson,  9  C.  B.,  N.  S.  30  ;  which,  as  the  law  is  held  in  Eng- 
land, depends  on  whether  the  additional  expense  arising  from  the  dis- 
aster equals  the  value  of  the  property  at  the  port  of  destination.  Hugg 
V.  TJie  Augusta  Ins.  Co.;  Rosetto  v.  Gurney;  Philpot  v.  Swan,  11 
C.  B.,  N.  S.  270  ;  Thwing  v.  The  Washington  Ins.  Co.,  10  Gray,  443, 
462;  Lord  v.  The  Neptune  Ins.  Co.,  lb.  109;  Allen  v  The  31.  M.  Ins. 
Co.,  46  Barb.  642 ;  Farnsworth  v.  Hyde,  18  C.  B.,  N.  S.  835  ;  2  C.  B.  L. 
R.  234. 

In  like  manner  the  question  whether  the  vessel  can  and  ought  to  be 
repaired,  is  solved  in  the  English  courts  by  a  comparison  of  actual 
value  with  actual  cost,  and  without  the  refinements  which  perplex  the 
subject  in  this  country.  No  injury  can  be  constructively  total,  as  the 
law  is  held  in  England,  unless  the  circumstances  preclude  the  possi- 
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bility  of  repairing  it,  or  justify  a  refusal  to  incur  the  outlay  which  the 
remedy  would  involve;  and  minor  losses  are  measured  by  the  cost  of 
the  repairs  or  sacrifices  necessary  for  the  restoJ'ation  of  the  property 
to  its  original  condition. 

A  different  method  of  computation  is  followed  in  the  United  States, 
under  which  a  loss  which  equals  or  exceeds  half  of  the  value  of  the 
ship  or  cargo,  is  constructively  total  and  a  sufficient  ground  for  an  aban- 
donment. This  doctrine  may  be  found  in  several  of  the  earlier  writers 
on  insurance,  and  was  transplanted  from  them  into  our  own  jurispru- 
dence. Thus,  Valin  inclined  to  think  that  the  insured  were  entitled  to 
abandon  goods  or  merchandise  for  a  loss  which  exceeded  half  their 
value,  notwithstanding  the  language  of  the  ordinance  of  Louis  XIV., 
which  spoke  of  an  entire  loss  of  the  effects  covered  by  the  insurance  ; 
and  the  dissent  of  Emerigon  from  this  conclusion,  was  based  on  the 
ground  that  legislative  enactments  should  be  construed  literally,  and 
not  on  a  denial  of  the  general  proposition  stated  by  Valin  ;  Emerigon, 
Traites  des  Assurances,  c.  4Y,  §  2  ;  Valin,  liv.  3,  tit.  6,  art.  46. 

The  rule  seems  to  have  originated  in  the  idea  that  a  loss  which  ex- 
ceeds certain  limits  maj'  be  attended  with  consequences  which  are  in- 
susceptible of  exact  admeasurement  or  proof,  and  that  justice  is  best 
administered  under  these  circumstances  by  throwing  the  risk  on  the 
insurers. 

Every  injury  to  a  ship  which  exceeds  certain  limits,  must  necessarilj'- 
put  an  end  to  her  usefulness  for  the  time  being  as  corapletelj'  as  if  she 
were  stranded  or  captured,  and  require  a  sacrifice  of  monej''  and  time  to 
restore  her  to  a  state  for  active  service.  And  as  the  cost  for  forward- 
ing damaged  goods  is  as  great  as  if  they  were  sound,  and  the  profit  at 
the  port  of  destination  necessarily  less,  the  one  maj'  be  inadequate  to 
meet  the  other,  and  the  adventure  end  in  a  loss  to  the  parties  interested. 
Hence,  no  doubt,  the  seemingl}'  illogical  conclusion  that  partial  inju- 
ries, which  exceed  a  certain  proportion,  should  be  compensated  as  if 
they  amounted  to  a  total  loss.  The  American  Ins.  Co.  v.  Ogden,  20 
Wend.  281,  300. 

If,  however,  we  recur  to  the  definition  of  the  word  "  impossible," 
given  by  Baron  Maule,  in  Moss  v.  Smith,  under  which  it  becomes 
synonymous  with  impracticable,  we  shall  find  the  difference  between 
the  English  and  American  courts  reduced  to  this,  so  far  as  the  vessel 
is  in  question  ;  that  while  both  follow  the  same  general  principle,  the 
former  hold  every  loss  reparable  which  falls  short  of  the  whole  value, 
while  the  latter  deem  it  virtually  impracticable  to  repair  injuries  which 
exceed  one-half  It  is,  in  short,  a  difference  not  of  principle,  but  as  to 
the  presumption  or  rule  of  evidence  through  which  the  principle 
should  be  applied. 

From  whatever  cause  the  rule  in  question  was  followed  by  many  of  the 
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continental  jurists  ;  Valin,  liv.  3,  tit.  7,  art.  46  ;  Le  Guidon,  cbap.  Y,  art. 
6,  and  seemed  at  one  period  about  to  obtain  a  foothold  in  England, 
where  it  was  adverted'to,  if  not  recognized,  by  judges  of  great  author- 
ity. See  Hudson  v.  Harrison,  3  Bred.  &  Bing.  9Y.  Park  on  Insu- 
rance, 194;  Hamilton  v.  Mendes,  2  Burrow,  1198.  The  point  was 
not,  however,  actually  determined,  and  no  English  tribunal  would 
now  recognize  the  validity  of  an  abandonment  grounded  on  an  injury 
falling  short  of  the  whole  value  of  the  property  at  risk.  A  different 
result  followed  in  the  United  States,  where  the  courts  deferred 
to  the  authority  of  Valin,  and  the  exigencies  of  commerce  in  a 
country  where  capital  was  scarce  and  the  rate  of  interest  high ; 
and  it  became  settled  at  an  early  period  that  a  loss  which  equals 
half  the  value  of  the  property  may  be  made  total  at  the  cost  of  an 
abandonment  to  the  insurers  (ante,  695).  Allen  v.  The  Ins.  Co.,  1  Gray, 
150  ;  Ludlow  v.  The  Golumhia  Ins.  Co.,  1  Johnson,  535  ;  Vanderheitvel 
v.  The  United  States  Ins.  Co.,  lb.  406.  In  Ludlow  v.  The  Columbia 
Ins.  Co.,  Livingston,  J.,  said  that  the  cargo  of  a  stranded  vessel  might 
be  abandoned  if  injured  to  one-half  its  value,  whether  it  could  or  could 
not  be  forwarded  in  specie  to  the  port  of  destination,  and  the  same  rule 
was  applied  in  Fanderheuvel  v.  The  United  States  Ins.  Co. 

A  similar  decision  was  made  in  Gardner  v.  Smith,  1  Johnson's 
Cases,  142,  and  the  seizure  of  more  than  half  the  goods  covered  by  a 
policy  of  insurance,  by  the  officers  of  a  foreign  custom-house,  held  to 
be  a  constructive  total  loss  of  the  whole,  including  those  which  had 
escaped  confiscation.  These  cases  establish  that  the  total  loss  of  half 
the  property  at  risk,  is  equivalent  to  a  parti.al  loss  or  injury  which  ex- 
tends to  half  the  value  of  the  whole  ;  but  it  may  be  doubted  whether 
this  does  not  go  beyond  the  true  reason  of  the  rule  in  question,  and  it 
is  unquestionably  at  variance  with  the  ordinannje  of  Louis  XIV.,  as 
interpreted  by  Valin,  which  did  not  permit  those  portions  of  the  cargo 
which  arrived  in  safety  to  be  abandoned  because  the  injury  to  the  rest 
was  equal  to  one-half  of  the  whole  value.  Valin,  torn.  2,  liv.  3,  art.  6. 
The  principle  is  the  same  when  the  ship  is  in  question,  except  that 
the  loss  is  to  a  greater  extent  than  is  practicable  in  the  case  of  goods, 
measured  by  the  expenditure  necessary  to  repair  the  injury  and  restore 
the  vessel  to  her  former  condition.  The  Delaiuare  Ins.  Co.  y.  Winter,  2 
Wright,  1*76.  The  law  was  so  held  in  Smith  v.  Bell  (ante,  693),  and 
the  rule  that  an  injury  to  the  extent  of  one-half  is  constructively  equiva- 
lent to  the  loss  of  the  whole,  said  to  grow  out  of  the  convenience  of 
ha^•ing  a  determinate  and  precise  test,  that  would  give  certainty  and 
uniformitjr,  and  obviate  the  necessity  for  inquiries  which  could 
not  be  pursued  to  a  satisfactory  conclusion.  A  similar  view  was 
taken  in  Peters  v.  The  Phoenix  Ins.  Co.,  3  S.  &  R.  25,  where  Tilgh- 
man,   C.  J.,  said  there  was  a  marked  distinction  between  an  actual 
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total  loss  (by  the  sinking  or  burning  of  the  ship)  and  that  kind  of  loss 
which  is  total  not  in  fact  but  in  contemplation  of  law,  viz. :  when  dam- 
age has  been  suffered  during  the  voyage  to  the  amount  of  fifty  per 
cent.  And  he  went  on  to  add,  that  if  the  loss  was  over  fifty  per  cent, 
the  insured  might  abandon,  if  less  than  that  proportion  he  could  not. 
These  decisions  gave  the  rule  which  has  not  since  been  called  in  ques- 
tion. Lincoln  v.  The  Hope  Ins.  Go.,  8  Gray,  22  ;  Abbott  v.  Broome,  1 
Caines,  292  ;  Center  v.  TJie  American  Ins.  Co.,  1  Cowen,  564 ;  4  Wen- 
dell, 45  ;  Dickey  v.  The  New  York  Ins.  Co.,  3  Wend.  658,  662  ;  Deblois 
V.  The  Ocean  Ins.  Co.,  16  Pick.  303  ;  Peele  v.  The  Merchants'  Ins.  Co., 
3  Mason,  27  ;  Patapsco  Ins.  Go.  v.  Soulhgate,  5  Peters,  604  ;  Bradlie  v. 
Maryland  Ins.  Co.,  12  Id.  378,  398;  The  Cincinnati  Ins.  Co.  v.  Bake- 
well,  6  B.  Monroe,  341 ;  Eobinson  v.  The  Con.  Ins.  Co.,  3  Sumner,  220  ; 
Morton  v.  The  Lexington  F.  L.  &  M.  Ins.  Co.,  16  Illinois,  230. 

The  cost  of  saving  a  stranded  vessel  is  not  necessarily  the  sole  cri- 
terion, for  if  it  be  in  a  high  degree  doubtful  whether  the  attempt  to  get 
her  oflf  will  succeed,  the  owner  is  not  bound  to  incur  a  certain  outlay 
for  an  uncertain  good,  and  may  throw  the  risk  on  the  insurers  by 
abandoning.  And  so  if  the  means  of  rescuing  the  vessel  are  not  at 
hand,  and  her  position  is  one  of  so  much  peril  that  she  will  in  all  pro- 
bability perish  before  they  can  be  procured.  Peele  v.  The  Ins.  Co.,  3 
Mason,  27  ;  The  Brig  Sarah  Ann,  2  Story,  206  ;  13  Peters,  287  ;  Norton 
v.  The  Lexington  M.  &  F.  Ins.  Co.,  16  Illinois,  247  (ante,  686).  Such  at 
least  are  the  decisions  in  the  courts  of  the  United  States,  although  a 
diflfei'ent  rule  prevails  in  Massachusetts,  under  which  the  validitj-  of  an 
abandonment  depends  on  the  actual  condition  of  the  vessel  as  dis- 
closed by  tlie  event  (ante,  687). 

In  like  manner  if  tlie  master  is  not  in  funds,  and  cannot  procure  them 
on  the  credit  of  the  owners  or  by  hj-pothecating  the  vessel,  and  the 
circumstances  are  not  such  as  to  admit  of  delay,  the  necessity  of  tlie 
case  will  justify  a  sale  and  abandonment,  although  the  injury  might  be 
repaired  for  less  than  half  the  value  if  the  requisite  means  were  at 
hand.  Center  v.  The  American  his.  Co.;  Dickey  v.  The  American 
Ins.  Co.,  2  Arnould  on  Insurance,  1083.  And  the  case  is  even  stronger 
when  it  is  impracticable  to  repair  the  vessel  from  a  want  of  the 
necessary  materials.     Dickey  v.  The  American  Ins.  Co. 

It  has  been  said  in  like  manner  that  when  the  voj'age  is  broken  up 
and  the  cargo  cannot  be  sent  to  its  destination,  without  an  additional 
expense  equalling  half  the  amount  due  on  the  charter  partj'  or  bill  of 
lading,  the  insured  may  treat  the  loss  of  freight  as  total,  and  abandon 
to  the  insurers,  Whealon  v.  The  New  York  Ins.  Co.,  18  Johnson,  208  ; 
Center  v.  Am.  Ins.  Co.,  7  Cowen,  456  ;  4  Wend.  45.  The  cost  of  repair 
ing  the  vessel  or  warehousing  and  drying  the  goods,  must,  however,  as 
it  would  seem,  be  laid  out  of  view  in  making  this  estimate  as  not  being 
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freight,  nor  chargeable  in  account  as  such  between  the  shipper  and 
ship  owner;  Lord  v.  Neptune  Ins.  Co.,  10  Gray,  112,  125.  Such  at 
least  is  the  well  settled  doctrine  in  England  ;  Mordy  v.  Jones,  4  B.  &  C. 
394  ;  Moss  V.  Smith,  9  C.  B.  94  ;  Philpot  v.  Sivan,  11  C.  B.,  N.  S.  270  ; 
and  tlie  courts  of  this  country  would  probably  follow  the  same 
rule,  notwithstanding  the  criticism  on  3lurdi/  v.  Jones,  in  2  Philips 
on  Ins.  1142.  See  Lord  v.  The  Neplune  L^s.  Co.  In  Philpot  v.  Swann, 
Willes,  J.,  treated  it  as  well  establislied  under  Moss  v.  Smith,  that 
freight  is  not  lost  by  the  perils  of  the  sea,  simply  because  the  goods 
have  sustained  sea  damage,  and  cannot  be  put  in  a  condition  to  be 
forwarded  without  an  expenditure  greater  than  the  amount  of  the 
freiglit. 

In  Lord  v.  The  Neptune  Lis.  Co.,  the  A'essel  was  compelled  to  put  back 
to  the  port  of  departure  by  a  storm,  where  the  goods  which  had  been 
damaged  to  more  than  their  value,  and  could  not  have  been  forwarded 
without  drj'ing  them,  and  other  measures  that  would  have  taken  several 
months,  were,  in  consequence  of  tlie  refusal  of  the  shipper  to  accept 
tliem,  or  direct  what  sliould  be  done,  sold  by  tlie  master  to  the  highest 
bidder.  The  court  held  that  even  if  the  sale  was  authorized  by  the 
circumstances  and  beneficial  to  all  the  parties  interested,  there  was  still 
no  loss  of  freight  for  which  the  insurers  were  liable,  on  any  of  the  goods 
which  remained  and  might  have  been  foi'warded  in  specie  to  their 
destination.  It  would  seem  to  be  settled  under  this  and  the  previous 
decisions,  that  while  a  constructive  total  loss  of  the  vessel  by  injuries 
equalling  half  the  value  will  be  a  total  loss  of  freight,  a  constructive 
total  loss  of  the  cargo  will  not,  because  the  contract  of  affreightment 
still  remains,  and  the  ship  owner  may  entitle  himself  to  comi)ensation, 
by  carrying  the  goods  to  their  destination,  and  tendering  them  to  the 
consignee.  Lord  v.  The  Neptune  Lis.  Co.;  Henderson  v.  The  Maid 
of  Orleans,  12  Louisiana,  Ann,  352. 

It  has  been  repeatedly  held  that  the  deterioration  of  the  cargo  by 
external  or  intrinsic  causes  does  not  dissolve  the  contract  of  affreight- 
ment, even  when  it  renders  the  voj'age  not  worth  pursuing  by 
reducing  the  value  of  the  goods  below  what  it  will  cost  to  carrj'  them 
to  the  place  of  destination.  It  will  neither  therefore  justify  the  ship 
owner  in  refusing  to  proceed  with  the  voj'age,  nor  a  refusal  bj'  the 
shipper  to  pay  the  freight,  on  the  ground  that  the  goods  are  valueless, 
and  no  benefit  has  been  conferred.  Lord  v.  The  Neptune  Lis.  Co.; 
Herbert  v.  Llallett,  3  Johnson's  Cases,  931.  The  contract  of  the  ship 
owner  is  to  use  due  care  and  diligence  to  transport  the  goods  to  their 
destination,  and  not  that  thej^  shall  be  worth  having  when  there.  A 
deterioration  of  the  goods  through  the  perils  of  the  navigation  con- 
stituting a  constructive  total  loss  of  the  cargo,  and  jnstifj'ing  an 
abandonment,  will  not  therefore  be  a  constructive  total  loss  of  freight, 
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unless  the  voyage  is  defeated  or  so  much  of  the  cargo  destroyed  that 
the  compensation  for  the  carriage  of  the  residue  will  not  equal  one- 
half  of  the  amount  that  wonld  have  been  payable  on  the  whole.  Oris- 
wold  V.  The  Neio  York  Ins.  Co.,  1  Johnson,  294 ;  Sallus  v.  The  Ocean 
Ins.  Co.,  14  Id.  138;  Jordan  v.  The  Warren  Ins.  Co.,  1  Story,  .342; 
Hugg\.  The  Augusta  Ins.  Co.,  1  Howard,  395  ;  Ogden  v.  The  General 
M.  Ins.  Co.,  2  Dner,  204. 

It  has,  however,  been  held,  that  while  the  master  is  not  bound  to  wait 
until  goods  which  have  received  sea  damage  can  be  landed,  dried  and 
reshipped,  he  ought  not  to  carry  them  forward  in  their  wet  condition, 
with  a  moral  certainty  that  they  will  decompose  or  spoil  during  the 
voyage.  Nolara  v.  Henderson,  5  Q.  B.  L.  R.  346.  If  the  shipper  is  not 
at  hand  or  will  not  give  directions,  the  proper  course  is  to  land  the 
goods  at  the  intermediate  port,  and  sell  them  publicly  to  the  highest 
bidder.  Under  these  circumstances  the  ship  owner  would  agreeably  to 
the  authorities  in  the  United  States,  be  entitled  to  pro  rata  freight. 
If,  as  the  case  of  Vleierhoom  v.  Chapman,  13  M.  &  W.  230,  decides,  this 
cannot  be  claimed  in  England,  there  is  a  total  loss  of  freight,  for 
which  the  insurers  should  be  answerable. 

The  tendency  of  the  authorities  is  to  limit  rather  than  enlarge  a 
doctrine  which  is  admitted  to  be  at  variance  with  the  letter  and  spirit 
of  a  contract  designed  to  afford  indemnity  against  actual  loss.  Ritchie 
V.  Tlie  United  States  Insurance  Co.,  5  S.  &  R.  501;  Deblois  v.  The 
Ocean  Insurance  Co.,  16  Pick.  303 ;  Orrok  v.  The  Commonivealth 
Insurance  Co.,  21  Id.  456,  470.  In  The  American  Insurance  Co.  v. 
Ogden,  15  Wend.  532,  537  ;  20  Id.,  Savage,  C.  J.,  observed  that  it  was 
difficult  to  see  how  a  partial  injury  should,  under  such  a  contract, 
authorize  a  recover3'  for  a  total  loss  ;  while  the  chancellor  remarked, 
in  the  Court  of  Errors,  that  the  rule  did  not  obtain  in  England,  and 
had  been  adopted  in  the  United  States  as  a  fixed,  though  arbitrary, 
standard  for  measuring  damages,  which  might  otherwise  be  too  uncer- 
tain for  liquidation. 

It  seems,  accordingly,  to  be  inapplicable,  unless  the  injury  to  the 
ship  or  cargo  is  attended  with  an  entire  failure  of  the  voj'age  so  far  as 
it  regards  the  property  insured.  In  Seton  v.  The  Delaware  Insurance 
Co.,  2  W.  C.  C.  R.  173,  the  confiscation  of  more  than  half  the  cargo 
was  held  not  to  justify  the  abandonment  of  the  residue,  which  arrived 
in  safety,  although  an  injury  of  fifty  per  cent,  to  the  whole  might  have 
been  constructively  total.  It  was  held  in  like  manner  in  a  recent  case 
in  Massachusetts,  on  the  authority  of  this  decision,  that  the  rule  au- 
thorizing an  abandonment  for  losses  equalling  half  the  value,  applies 
where  the  voyage  is  defeated,  or  the  whole  cargo  damaged  by  the 
peril's  of  the  navigation,  and  will  not  warrant  the  abandonment  of 
o-oods  which  have  arrived  in  safety,  on  the  ground  that  others  were 
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destroyed  or  injured  while  the  risls  still  continued,  because  there  is  in 
such  cases  an  exact  measure  of  the  loss,  and  arbitrary  presumptions 
should  not  be  indulged.  Forbes  v.  The  Manufacturers''  Insurance  Co., 
1  Gray,  504. 

In  Parage  v.  Dale,  3  Johnson's  Cases,  456,  the  question  arose  with 
reference  to  the  vessel,  and  Eadcliff,  J.,  who  delivered  the  opinion  of 
the  court,  said,  that  he  knew  of  no  case  where  the  insured  could  aban- 
don, after  the  voyage  had  been  performed,  because  the  object  of  the  in- 
surance has  then  been  obtained,  and  there  is  no  reason  for  carrying 
the  loss  beyond  the  actual  amount  of  the  injury.  The  soundness  of  this 
reasoning  will  be  apparent,  if  we  reflect,  that  if  the  insurers  contract 
,  that  the  ship  shall  not  be  injured  during  the  continuance  of  the  voyage, 
as  well  as  that  she  shall  not  be  disabled  from  completing  it,  the  latter 
stipulation  is  fulfilled  by  her  safe  arrival,  and  the  recovery  on  the  former 
should  be  limited  to  the  actual  loss.  This  case  was  cited  and  followed 
in  Pezant  v.  The  National  Insurance  Go.,  15  Wend.  453  ;  and  the  rule 
in  New  York  said  to  be,  that  the  arrival  of  the  vessel  at  her  destination 
will  preclude  the  right  to  abandon,  even  when  it  might  have  been  exer- 
cised at  an  antecedent  period,  unless  the  injury  is  such  as  to  render  her 
worthless,  or  insusceptible  of  being  rendered  fit  for  navigation.  This 
conclusion  is  sustained  by  the  opinion  of  Mr.  Marshall,  in  his  Treatise 
on  Insurance,  with  regard  to  the  effect  of  the  completion  of  the  vo3'age 
on  the  right  to  abandon  for  an  injury,  either  to  the  ship  or  cargo ;  Mar- 
shall on  Insurance,  486  ;  and  by  the  language  of  Parsons,  in  Wood  v. 
The  Lincoln  and  Kennebeck  Insurance  Co.,  where  the  arrival  of  the 
vessel  at  her  destined  port  was  said  to  be  a  reason  for  refusing  a  re- 
covery for  a  total  loss  (ante,  697). 

In  like  manner  when  the  vessel  is  actually  repaired,  although  at  a  cost 
which  exceeds  half  her  value,  there  is  a  certain  measure  of  the  loss, 
and  the  insured  cannot  recover  more  or  abandon  subsequently  to  the 
insurers.  Ritchie  v.  The  United  States  Insurance  Co.,  5  S.  &  R.  501  ; 
Hunijjhrey  v.  The  Union  Insurance  Co.,  3  Mason,  429  ;  Dickey  v.  The 
Union  Insurance  Co.,  4  Cowen,  222  ;  3  Wend.  658  ;  Depau  v.  The 
Ocean  Insurance  Co.,  5  Cowen,  63. 

In  these  instances  the  vessel  was  refitted  before  the  abandonment ; 
but  in  Hart  v.  The  Delaware  Insurance  Co.,  2  \X.  C.  C.  R.  346,  it  was 
held  to  follow  from^  the  same  principle,  that  if  the  insurers  agree  to  be 
answerable  for  the  cost  of  repairing  an  injury  which  exceeds  half  the 
value,  the  insured  cannot  justly  ask  for  more,  and  are  not  entitled  to 
abandon.  This  decision  was  approved  in  Bitchie  v.  The  United  States 
Insurance  Co.,  5  S.  &  R.  501;  and  it  was  said  to  be  a  necessary  conse- 
quence that  if  the  vessel  is  repaired  with  money  belonging  to  the  in- 
surers or  at  their  expense,  the  indemnity  is  complete,  and  no  recovery 
can  be  had  upon  the  policy.    "  It  has  been  argued,"  said  Chief  Justice 
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Tilghman,  "  on  the  part  of  the  plaintiff,  that  although  the  ability  of  the 
schooner  to  proceed  to  Corunna,  was  restored  by  the  repairs  at  Ply- 
mouth, yet  he  had  a  right  to  abandon  her,  and  resort  to  the  defend- 
ants, because  these  repairs,  with  other  expenses  connected  with  them, 
amounted  to  more  than  half  the  value  of  the  vessel.  It  is  the  inclina- 
tion of  this  court,  so  far  as  is  consistent  with  former  decisions,  to  con- 
fine the  contract  of  insurance  to  its  true  intent,  which  is  to  obtain  an 
indemnitj'  in  case  of  loss,  but  not  to  be  put  in  a  better  condition  in 
consequence  of  loss.  It  will  be  desirable,  therefore,  to  ascertain  the 
actual  loss,  and  give  a  compensation  for  it,  in  all  cases  where  it  can  be 
done,  without  unsettling  principles  which  have  been  fixed.  That  the 
insured  may  abandon,  where  the  damage  exceeds  one  half  of  the  value 
of  the  ship,  is  a  general  principle,  subject,  however,  to  exceptions.  If 
the  insurer  will  undertake  to  repair  the  damage,  though  exceeding  one 
half  the  value,  he  may  do  it,  and  the  insured  shall  not  abandon ;  be- 
cause, if  his  ship  be  repaired,  it  is  all  he  has  a  right  to  demand,  and 
more  or  less  of  cost  is  immaterial  to  him.  This  is  quite  reasonable,  and 
was  decided  by  the  Circuit  Court  of  the  United  States  for  the  district 
of  Pennsylvania,  in  Hart  v.  The  Delaware  Insurance  Company.  Now, 
in  the  case  before  us,  whatever  may  have  been  the  amount  of  the  dam- 
age (a  question  not  without  considerable  difl8culty),  it  was  repaired  at 
the  expense  of  the  defendants,  before  the  plaintiff  gave  notice  to  aban- 
don. I  say  at  the  expense  of  the  defendants,  because,  there  having 
been,  without  question,  a  total  loss  on  the  cargo,  which  the  defendants 
have  paid,  the  proceeds  of  its  sale  in  England,  part  of  which  were  ap- 
plied to  the  rejjairs  of  the  schooner,  belonged  to  them.  This  seems  to 
bring  the  case  within  the  exception  which  I  have  mentioned ;  for 
whether  the  defendants  undertooli  to  make  the  necessary  repairs  or 
the  repairs  were  made  with  their  monej^  without  their  undertaking,  is 
immaterial.  When  the  plaintiff  gave  notice  of  abandonment,  he  did 
not  know  precisely  in  what  condition  the  vessel  was  ;  he  did  not  know 
that  she  had  been  restored ;  he  did  not  know  the  probable  amount  of 
damage.  Even  if  the  damages  had  not  been  repaired  at  that  time,  he 
afforded  the  defendants  no  opportunity  of  making  an  offer  to  repair 
them :  the  only  notice  he  gave  them  was,  that  he  should  abandon, 
because  of  the  capture,  bj^  which  the  voyage  was  broken  up  and  de- 
stroyed. It  was  not,  from  anything  that  appears,  until  the  schooner's 
arrival  at  Boston,  in  the  month  of  August,  with  passengers,  that  all 
the  circumstances  which  occurred  during  her  stay  in  England,  were 
made  known,  either  to  the  plaintiff  or  the  defendants.  On  her  arrival, 
she  was  at  the  disposal  of  the  plaintiff,  together  with  the  freight  which 
she  had  earned  on  her  homeward  vo^-age.  Why,  then,  should  the  plain- 
tiff be  permitted  to  throw  her  on  the  defendants,  by  converting  into  an 
artificial  total  loss,  that,  which  in  its  nature  was  but  partial.    I  can  see 
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110  propriety  in  it,  and  am,  therefore,  of  opinion,  that  the  loss  is  not  to 
be  considered  as  total." 

It  results  from  what  is  here  said,  that  when  a  claim  for  a  total  loss  is 
based  on  the  assumption  that  the  injury  to  the  vessel  is  irreparable,  or 
that  she  cannot  be  extricated  from  the  peril  in  which  she  is  involved, 
the  insurers  may  demonstrate  the  fallacy  of  the  allegation  by  taking 
the  ship  into  their  own  hands,  and  rendering  her  fit  for  service  within 
a  reasonable  time.  It  might  seem  to  be  a  necessary  inference  from 
these  premises  and  the  reasoning  of  C.  J.  Tilghman,  in  Ritchie  v. 
The  U.  S.  Ins.  Co.,  that  the  effect  of  such  a  restoration  of  the  property 
should  be  independent  of  the  cost.  But  the  courts  of  Massachusetts 
stop  short  of  this  conclusion  ;  and  tlie  success  of  the  insurers  in 
repairing  the  vessel,  or  bringing  her  to  a  place  of  safety,  will  not 
defeat  a  prior  abandonment  unless  the  expense  is  less  than  one-half 
of  the  value  after  deducting  one-third  new  for  old. 

The  doctrine  of  Wood  v.  The  Lincoln  and  Ke.nnehech  Ins.  Co.,  is  not 
recognized  in  the  courts  of  the  United  States,  which  hold  that  the  in- 
surers cannot  substitute  indemnity  for  compensation,  or  resist  a  claim 
for  a  total  loss  bj'  restoring  the  ship  to  her  former  condition.  If  an 
abandonment  is  justified  by  the  actual  condition  of  the  vessel,  it 
confers  vested  rights  which  cannot  be  defeated  by  a  subsequent  event. 
The  insurers  have  no  authority  in  the  premises  except  through  the  in- 
sured, and  cannot  take  possession  of  the  property  without  losing  the 
right  to  contest  the  validity  of  the  act  by  which  it  was  transferred. 
The  law  was  so  held  in  Peele  v.  The  Merchants'  Ins.  Co.,  3 -Mason,  27  ; 
and  the  rule  enunciated  by  Story,  .J.,  on  that  occasion,  prevails  in 
some  of  the  State  tribunals,  and  in  the  Supreme  Court  of  the  United 
States.  The  Columbian.  Ins.  Go.  v.  Ashhy,  4  Peters,  139  ;  The  Cin- 
cinnati Ins.  Go.  V.  BaJcewell,  4  B.  Monroe,  641.  It  was  said  in  The 
Inti.  Co.  V.  Ashhy,  that  if  the  repair  of  the  vessel  by  the  insurers,  or 
an  offer  to  bear  the  expense  of  repairing  her  could  preclude  the  in- 
sured from  abandoning  wliich  the  court  refrained  from  deciding,  it 
would  not  defeat  a  prior  abandonment  made  on  grounds  whicli  were 
valid  at  the  time.  It  was  held  in  like  manner  in  The  Cincinnati  Ins. 
Co.  V.  Bahewell,  that  there  was  nothing  in  the  question  whether  an 
injury  to  the  ship  or  cargo  should  be  regarded  as  a  total  loss,  which 
iinflttedit  for  judicial  investigation,  or  made  it  requisite  that  the  test 
of  actual  experiment  should  be  applied.  If  it  appeared  from  the 
evidence  that  repairs  could  not  be  made,  or  not  without  an  ex- 
pense which  exceeded  half  the  value,  the  loss  would  be  total ;  other- 
wise merely  partial.  The  insurers  could  not  take  possession  of  the 
vessel  even  for  the  purpose  of  demonstrating  the  actual  cost  by  trial, 
without  a  ratification  of  the  abandonment,  which  would  preclude  them 
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from  contesting  it  subsequently,  even  wlien  tlie  result  was  to  show  that 
it  was  made  on  insufficient  grounds. 

In  The  Ins.  Co.  v.  Goodman,  32  Alabama,  108,  it  was  decided  in 
accordance  with  tlijs  principle,  that  when  the  cost  of  raising  and  re- 
pairing a  sunken  vessel  will,  in  the  opinion  of  competent  and  expe- 
rienced men,  exceed  half  her  value,  the  loss  will  be  constructively- 
total,  and  the  insurers  cannot  defeat  an  abandonment  made  on  such 
grounds,  by  weighing  and  repairing  the  ship  for  less  than  fifty  per 
cent,  of  what  she  is  worth.  The  same  result  would  apparently  have 
been  reached  in  Norton  v.  The  Lexington  F.  and  M.  Inn.  Co.,  16  111. 
235,  248,  but  for  a  clause  authorizing  the  insurers  to  take  possession 
of  the  property,  and  repair  it  for  the  account  and  benefit  of  the  in- 
sured. And  when  the  question  arose  in  Younger  v.  The  Oloucester 
Ins.  Go.,  1  Sprague  236,  the  court  held,  that  although  the  insurers 
might,  under  a  proviso  that  the  acts  of  the  insured  or  insurers,  in  re- 
covering, saving,  or  preserving  the  property,  should  not  be  considered 
as  a  waiver  or  acceptance  of  an  abandonment,  bring  the  vessel  home, 
they  could  not  keep  her  for  six  weeks  after  she  arrived,  even  for  the 
purpose  of  making  full  repairs,  without  losing  the  right  to  show  that 
the  abandonment  was  invalid  when  originally  made. 

Notwithstanding  these  authorities  the  doctrine  of  Wood  v.  The  Lin- 
coln and  Kennebeck  Lis.  Co.  is  still  followed  in  Massachusetts  with  some 
modifications  suggested  by  the  subsequent  course  of  decision.  The 
Commonwealth  Ins.  Co.  v.  Chase,  20  Pick.  142.  In  Peele  v.  The  Suffolk 
Ins.  Co.,  1  Pick.  204,  it  was  said  that  the  validity  of  an  abandonment 
depends  on  the  condition  of  the  property  at  the  time.  The  insurers 
should  not  therefore  be  denied  the  privilege  of  showing  what  that  is, 
at  their  own  expense.  If  the  injury,  as  demonstrated  by  the  result  of 
the  experiment,  is  less  than  half  the  value,  the  abandonment  will 
stand,  if  less  it  must  be  deemed  invalid.  And  the  doctrine  of  Wood  v. 
The  Lincoln  and  Kennebeck  Ins.  Co.  was  upheld  as  more  consistent 
with  the  true  theory  of  the  contract  of  insurance  tlian  that  prevailing 
in  the  tribunals  of  the  United  States.  Dobbins  v.  The  Ocean  Ins.  Co., 
16  Pick,  203;  Reynolds  y.  The  Ocean  Ins.  Co.,  22  Id.  191;  1  Metcalf, 
160. 

Under  these  decisions  the  reparation  of  the  vessel  by  the  insurers  does 
not  take  effect  as  a  satisfaction  or  performance  of  their  covenant  to  in- 
demnify the  insured  (ante,  698) ;  Valin  Liv.  3d  tit.  art.  6,  46,  and  is  a 
mere  criterion  of  the  nature  and  extent  of  the  loss.  It  can  make  no 
difli'erence  in  this  aspect  of  the  case  whether  the  test  is  applied  by  the 
underwriters  or  by  a  third  person  acting  in  his  own  behalf.  In  Kemp 
V.  Halliday,  1  Q.  B.  L.  R.  520,  a  vessel  which  had  been  sunk  in  deep 
water,  and  could  not  be  raised  according  to  the  report  of  the  survej^or 
employed   by  the   owners  without  a   disproportionate    expense,  was 
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abandoned  by  them  to  the  insurers.  But  as  it  appeared  that  she  had 
subsequently  been  weighed  through  the  unauthorized  intervention  of  a 
stranger,  at  a  cost  which,  after  deducting  the  amount  contributed  by 
the  cargo,  as  a  general  average,  was  less  than  she  was  worth,  the  aban- 
donment was  held  invalid. 

We  have  seen  that  the  difference  between  the  courts  of  the  United 
States  and  those  of  Massachusetts  is  in  some  respects  fundamental ; 
the  former  holding  that  the  insured  is  to  act  not  on  certainties  but  pro- 
babilities; Graham  v.  Ledda,  17  Louisiana,  Ann,  45;  Peele  v.  The 
Merchants^  Ins.  Co.,  3  Mason,  21,  61 ;  the  latter  that  the  right  of  aban- 
donment depends  on  the  condition  of  the  vessel  as  disclosed  bj"^  the 
event  or  the  result  of  the  efforts  made  to  rescue  her  from  jjeril.  Hall 
V.  The  Ocean  Ins.  Co.,  9  Pick.  166  ;  DeUois  v.  The  Ocean  Ins.  Co.,  16 
Id.  303,  311.  The  difficulty  seems  to  be  in  the  nature  of  a  case  which 
does  not  admit  of  a  rule  meeting  all  contingencies.  If  the  decision  is 
to  turn  on  the  inferences  which  should  or  ought  to  ha^'e  been  drawn 
while  the  result  was  still  uncertain,  a  doubtful  question  of  fact  will  arise 
depending  on  the  oi^inion  of  experts,  and  which  is  not  likel}'  to  be  de- 
termined with  impartiality  by  a  jur^'.  If  the  event  is  made  the  criterion, 
acts  done  in  good  faith  for  the  benefit  of  all  concerned  may  become  in- 
valid through  the  operation  of  causes  that  could  not  be  anticipated 
(ante,  686). 

In  determining  whether  a  vessel  which  has  been  wrecked  or  stranded 
shall  be  sold,  the  master  must  necessarilj'  be  governed  by  the  prospect 
of  rescuing  her  from  the  danger  in  which  she  is  involved  ;  The  Brig 
Sarah  Ann,  2  Sumner,  206;  13  Peters,  387,  and  when  a  sale  based  on 
necessity  would  be  valid,  the  insured  is  generallj'  if  not  always  entitled 
to  abandon.  In  Fontaine  v.  The  Phoenix  Insurance  Co.,  11  Johnson, 
293,  Kent,  0.  J.,  said,  that  when  the  condition  of  the  vessel  appears 
desperate,  she  may  be  sold  by  the  master,  and  abandoned  by  the  in- 
sured, and  that  the  subsequent  good  fortune  of  the  purchaser,  in  ex- 
tricating her  from  peril,  will  not  defeat  the  vested  right  which  has 
accrued  ;  while  Story,  J.,  observed,  in  the  case  of  the  Ship  Fortitude,  3 
Sumner,  228,  254,  that  a  sale  bj^  the  master,  can  only  be  justified  by 
urgent  necessity,  but  that  if  such  necessitj'  exists  at  the  time  and  on  the 
spot,  the  sale  will  be  valid,  although  subsequent  events  show  that  a 
different  coarse  might  have  been  pursued  successfully. 

The  intervention  of  the  insurers  to  repair  or  save  the  vessel  requires 
the  utmost  diligence,  and  they  will  be  precluded  from  disputing  the 
validity  of  the  abandonment  by  an  unreasonable  delay.  Peele  v.  The 
Suffolk  Ins.  Co.,  7  Pick.  204.  It  will  make  no  (iifference  in  the  appli- 
cation of  this  principle  that  the  vessel  is  finally  restored  to  the  owners 
in  a  condition  for  immediate  use,  and  at  an  expense  which  falls  short 
of  the  value.     Eeynolds  v.  The  Ocean  Ins.  Co.,  22  Pick.  191 ;  1  Mctcalf, 
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160.  The  assumption  on  which  the  abandonment  was  based  may  be 
disproved,  but  the  insurers  cannot  set  aside  an  act  which  they  have 
constructively  ratified  by  tlieir  laches.  Even  when  the  policy  authorizes 
the  insurers  to  repair  the  vessel  for  the  account  and  benefit  of  the  in- 
sured, they  will  still  be  bound  to  diligence,  and  may  be  precluded  from 
contesting  the  abandonment  bj'  delay.  Lexington  v.  The  M.  Ins.  Co., 
16  Illinois,  235. 

The  same  question  arose  in  Copelin  v.  The  Insurance  Company, 
9  Wallace,  465,  and  was  decided  on  the  same  principles.  It  is  well 
settled,  said  Strong,  J.,  "  that  an  offered  abandonment  may  be  accepted, 
even  when  the  assured  has  no  right  to  abandon,  and,  if  accepted,  it 
must  be  with  its  consequences.  And  an  acceptance  need  not  be  ex- 
pressly made.  It  may  even  be  refused,  and  yet  the  insurers,  by  their 
conduct,  may  make  themselves  liable  as  for  a  total  loss.  Though,  by 
the  terms  of  the  policy,  these  defendants  had  a  right  to  take  possession 
of  the  boat,  and  repair  her  for  account  of  the  plaintiflf,  yet  this  was  a 
privilege  accorded  to  them  onlj',  that  they  might  thus  make  indemnity 
for  the  loss.  Taking  possession  to  make  partial  repairs,  not  amount- 
ing to  indemnity,  was  not  contemplated  by  the  contract.  It  was  not 
authorized.  Nor  did  the  contract  warrant  taking  possession  of  the 
boat,  and  holding  her  for  an  unreasonable  time.  The  insurers  were 
bound  to  repair  and  return  without  unnecessary  delay.  In  holding 
longer  than  was  necessaiy  for  making  repairs,  they  must  be  regarded 
as  acting,  not  as  insurers,  but  as  owners,  for  thej'  had  no  other  au- 
thority than  that  of  owners  for  their  failure  to  return  within  a  reasona- 
ble time.  Their  action  was,  therefore,  a  substantial  recognition  and 
acceptance  of  the  abandonment  of  which  they  had  been  notified,  for  in 
no  other  way  had  they  become  owners.  On  no  other  theory  can  this 
delaj'  be  considered  lawful.  It  is  true  the  policy  stipulated  that  the 
acts  of  the  insurers  in  preserving,  securing,  or  saving  the  property  in- 
sured in  case  of  danger  or  disaster,  should  not  be  considered  or  held 
in  acceptance  of  abandonment,  but  this  manifestly  refers  only  to  author- 
ized acts ;  retaining  possession  an  unreasonable  time,  and  then  offering 
to  return  her  unrepaired,  were  not  authorized  acts,  and  consequently 
they  are  unaffected  by  the  stij)ulation.  They  must,  therefore,  be  re- 
garded as  constructive  acceptance  of  the  abandonment.  This  is  a  prin- 
ciple asserted  and  well  sustained  by  the  authorities.  In  Peele  v.  The 
Suffolk  Ins.  Co.,  where  the  jury  had  found  that  the  underwriters, 
who  had  taken  possession  of  the  stranded  vessel,  had  not  offered  to  re- 
store her  in  a  reasonable  time,  the  court  said,  the  underwriter  has  his 
duties  as  well  as  his  rights.  If  he  take  the  vessel  into  his  possession  to 
repair  her,  he  must  do  it  as  expeditiously  as  possible,  in  order  that  the 
voyage,  if  not  completed,  may  not  be  destroyed.  If  he  delay  the  re- 
pairs beyond  a  reasonable  time,  he  forfeits  his  right  to  return  the  ship, 
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and  must  be  considered  as  taking  Iier  to  himself  under  the  offer  to 
abandon.  The  principle,  said  the  court,  rests  upon  the  very  nature 
of  the  law  of  insurance,  which  is  a  fair  and  honest  indemnity  for  loss." 

"  The  same  doctrine  was  asserted  in  Reynoldn  v.  The  Ocean  Insurance 
Company,  and  it  was  also  held  that  the  underwriter's  duty  and  liability 
in  such  a  case,  are  not  varied  by  a  clause  in  the  policy  of  insurance, 
stipulating  that  the  acts  of  the  assurers  in  recovering,  saving,  and  pre- 
serving the  propertj'  insured  in  case  of  disaster  shall  not  be  considered 
an  acceptance  of  an  abandonment.  Such,  also,  was  the  ruling  in  a  case 
between  the  same  parties,  in  Norton  v.  The  Lexington  F.,  L.  &  M.  Ins. 
Go.     It  is  in  our  judgment  sustained  by  sound  reason." 

Looking  at  the  question  as  one  of  principle,  there  would  seem  to  be 
no  doubt  that  the  insurers  may  provide  for  the  safety  of  the  propertjr, 
where  no  adequate  measures  are  taken  for  the  purpose  by  tlie  insured. 
Griswold  v.  The  New  York  Ins.  Co.,  1  Johnson,  205  ;  Valin  Liv.  3  tit. 
6  art.  4G,  51.  Emerigon  Traite  des  Assurances,  ch.  IT,  sect.  7.  This 
is  an  equity  arising  from  the  nature  of  a  contract,  which  throws  the 
risk  on  them.  And  as  it  exists  independent!}^  of  an}'  grant  or  cession 
by  the  insured,  there  would  seem  to  be  no  sufficient  reason  why  the 
exercise  of  it  should  be  a  ratification  of  an  abandonment  made  on 
insufficient  grounds.  Savage  v.  The  Commercial  Uxchangr,  J;).s.  Co.,  4 
Bosworth,  1.  In  this  instance  the  insurers  were  held  not  to  be  pre- 
cluded from  disputing  an  invalid  abandonment,  by  using  means  to 
preserve  the  property  which  had  been  thrown  on  their  hands.  The 
ordinance  of  Louis  XIV.,  provided  that  the  insured  might  labor  for  the 
preservation  or  recovery  of  the  ship  and  cargo,  without  prejudice  to  a 
contemporaneous  or  subsequent  abandonment,  and  the  existence  of 
such  a  right  on  the  part  of  the  insurers  was  generally  recognized. 
Valin,  liv.  3,  tit.  6,  art.  45,  46,  51  ;  Emerigon  Traite  des  Assurances, 
chap.  17,  sec.  7.  It  was  the  duty  of  the  insured,  according  to  these 
authorities,  to  give  such  seasonable  notice  of  the  loss,  as  would  enable 
the  insurers  to  protect  themselves  and  the  property  at  risk.  Emerigon 
differed  from  Valin  in  holding  that  an  abandonment,  which  was  valid 
under  existing  circumstances,  could  not  be  defeated  by  subsequent 
events,  and  would  even  seem  to  have  thought  that  a  loss  bjr  capture 
does  not  cease  to  be  total  on  the  subsequent  liberation  of  the  vessel. 
Emerigon  chap.  12,  sect.  22,  chap.  17,  sect.  246.  But  both  commen- 
tators seem  to  have  agreed  that  the  insurers  might  show  tliat  there 
was  no  sufficient  ground  for  an  abandonment,  bj*  forwarding  the  goods 
to  their  destination,  or  repairing  the  vessel,  Valin,  liv.  6,  tit.  3,  art.  46. 

The  right  of  abandonment  depends  on  the  ratio  of  the  injury  to  the 
value  of  the  property  at  risk.  The  one  is  ascertained  in  England  by 
the  market  price,  when  the  vessel  is  in  question  ;  the  other  b}'  the  cost 
of  making  such  repairs  as  would  render  her  tit  for  navigation.    Bradlie 
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V.  The  Maryland  Ins.  Co.,  12  Peters,  3T8;  Allen  v.  Sugrue,  8  B.  &  C. 
561  ;  Young  v.  Turing,  2  M.  &  G.  593  ;  Planning  v.  Irving,  1  C.  B., 
168 ;  2  Id.  784  ;  6  Id.  391  ;  1  Clarke  &  Finelly,  N.  S.  28T.  The  subject 
was  laboriously  investigated  in  Manning  v.  Iruing,ivhere  the  judgment 
of  the  Common  Pleas,  in  favor  of  the  insured,  which  had  been  affirmed 
in  the  Exchequer  Chamber,  was  carried  bj'awrit  of  error  to  the  House 
of  Lords,  and  the  point  submitted  to  the  judges  who  were  unanimously 
of  opinion,  that  the  valuation  refers  to  the  amount  of  compensation 
due  to  the  insured  from  the  insurer,  after  the  loss  is  adjusted,  and 
has  nothing  to  do  with  the  adjustment  of  the  loss,  which  was  said  to 
depend  on  the  ratio  between  the  injury  and  the  real  value.  This  view 
was  adopted  by  the  lords,  on  the  motion  of  the  chancellor,  seconded 
by  Lord  Campbell,  who  congratulated  the  House  on  the  settlement  of 
a  question,  which  had  agitated  Westminster  Hall  for  thirt}'  j'cars. 
"In  an  open  policj',"  said  Mr.  Justice  Pattison,  who  delivered  the 
answer  of  his  brethren,  "  the  assured  would  have  been  entitled  to 
recover  for  a  total  loss,  the  amount  to  be  ascertained  bj-  evidence. 

"  What  difference,  then,  arises  from  the  circumstance,  that  the  policy 
is  a  valued  policy. 

"By  the  terms  of  it,  the  ship,  &c.,  for  so  mucb  as  concerns  the 
assured,  hy  agreement  between  the  assured  and  assurers,  are  and  shall 
be  rated  at  £1'7,500;  and  the  question  turned  upon  the  meaning  of 
these  words.  Do  they,  as  contended  for  by  the  plaintiff  in  error, 
amount  to  an  agreement,  that  for  all  purposes  connected  with  the 
V03'age,  at  least  for  the  purjjose  of  ascertaining  whether  there  is  a  total 
loss  or  not,  the  ship  should  be  taken  to  be  of  that  value,  so  that  when 
a  question  arises,  whether  it  would  be  worth  while  to  repair,  it  must  be 
assumed  that  the  vessel  would  be  worth  that  sum  when  repaired  ? 

"  Or  do  they  mean  onl3',  that  for  the  purpose  of  ascertaining  the 
amount  of  compensation  to  be  paid  to  the  assured,  when  the  loss  has 
happened,  the  value  shall  be  taken  to  be  the  sum  fixed,  in  order  to 
avoid  disputes  as  to  the  quantum  of  the  assured's  interest  ? 

"  We  are  all  of  opinion,  that  the  latter  is  the  true  meaning  ;  and  this 
is  consistent  with  the  language  of  the  policy,  and  with  every  case  that 
has  been  decided  upon  valued  policies.  In  the  case  of  Leivis  v.  Bucler, 
on  a  valued  policy  on  goods,  the  amount  to  which  the  underwriter  was 
held  liable  for  a  partial  loss,  was  ascertained,  by  computing  such  a 
proportion  of  the  value  in  the  policy  as  the  difference  between  the 
price  for  which  sound  goods  would  have  sold,  at  the  port  of  de- 
livery, and  that  for  which  the  damaged  goods  actually-  sold,  bore  to 
the  price  for  which  sound  goods  would  have  sold.  So  that,  in 
estimating  the  extent  of  the  loss,  that  is,  in  determining  whether  it  was 
a  loss  to  the  extent  of  one-half,  one-third,  or  to  any  other  extent,  the 
value  in  the   policy  was  wholly  disregarded,  and  nothing  was  con- 
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sidered,  but  the  state  of  the  goods,  as  ascertained  hj  their  selling 
prices.  If  sound  goods  would  have  brought  double  the  price  of  the 
damaged,  the  loss  was  one-half  or  fifty  per  cent.,  whatever  the  value 
in  the  policy  might  be.  But  the  extent  and  nature  of  the  loss  being 
ascertained  by  .this  comparison,  the  underwriter  was  held  liable  to  pay 
the  proportion  so  ascertained  of  the  value  in  the  policy  ;  and  this  mode 
of  treating  partial  losses  on  goods  is  always  adhered  to.  Now  the 
question,  whether  a  loss  is  total  or  partial,  is  a  question  of  the  same 
nature  as  the  question,  what  is  the  extent  of  a  partial  loss  ?  and  there 
is  the  same  reason  in  both  cases  for  excluding  the  consideration  of  the 
value  in  the  polic}'  from  the  inquirj'  as  to  the  extent  of  the  loss,  and 
for  treating  that  value  as  binding  on  the  question  of,  how  much  the 
subject  so  totally  or  partially  lost  was  worth  ;  so  that  the  mode  of 
determining  the  question,  whether  the  loss  was  total  or  not,  which  has 
been  adopted  in  this  case,  agrees,  in  so  far  as  it  excludes  the  consider- 
ation of  the  value  in  the  policJ^  with  that  in  which  the  inquir}-  into  the 
extent  of  a  partial  loss  on  goods  is  always  conducted.  Such  has  been 
the  construction  put  upon  valued  policies  in  the  cases  which  are 
questioned  in  this  writ  of  error.  ^//('H  V.  Bugrue  ;  Young  y.  Turing,  z.wA 
Egginton  v.  Lawson,  1832  ;  and  Heme  &  Hay,  1842,  cited  by  Sir  F. 
Thesiger.  Those  cases  have  now  been  considered  for  manjr  j'cars,  as 
having  settled  the  law,  and  have  been  the  basis  on  which  contracts 
without  number  have  been  formed,  and  they  ought  not,  on  slight 
grounds,  to  be  departed  from.  The  principle  laid  down  in  these  latter 
cases  is  this  :  that  the  question  of  loss,  whether  total  or  not,  is  to  be 
determined  just  as  if  there  was  no  policy  at  all  ;  and  the  established 
mode  of  putting  the  question,  when  it  is  alleged  that  there  had  been, 
what  is  perhaps  improperly  called,  a  constructive  total  loss  of  a  ship, 
is  to  consider  the  policy  altogether  out  of  the  question,  and  to  inquire 
what  a  prudent  uninsured  owner  would  have  done,  in  the  state  in 
which  the  vessel  was  placed  by  the  perils  insured  against. 

"  If  he  would  not  have  repaired  the  vessel,  it  is  deemed  to  be  lost. 

"  When  this  test  has  been  aj^plied,  and  the  nature  of  the  loss  has 
been  thus  determined,  the  quantum  of  compensation  is  then  to  be  fixed. 

"  In  an  open  policy,  the  compensation  must  be  then  ascertained  by 
evidence. 

"In  a  valued  one,  the  agreed  total  value  is  conclusive;  each  party 
lias  conclusively  admitted,  that  this  fixed  sum  shall  be  that  which  the 
assured  is  entitled  to  receive  in  case  of  total  loss. 

"  It  is  argued,  that  this  course  of  proceeding  infringes  on  the 
generally  received  rule,  that  an  insurance  is  a  mere  contract  of  indem- 
nity, for  thus  the  assured  may  obtain  more  than  a  compensation  for 
his  loss  ;  and  it  is  so. 

"A  policy-  of  assurance  is  not  a  perfect  contract  of  indemnity.     It 
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must  be  taken  with  this  qualification,  that  the  parties  may  agree 
beforehand  in  estimating  the  value  of  the  subject  assured,  by  way  of 
liquidated  damages,  as  indeed  they  may  in  au^'  other  contract  to 
indemnify." 

A  different  rule  prevails  in  New  York  and  Massachusetts.  It  was 
held  in  Smith  v.  Bell  (ante),  overruling  Depau  v.  The  Mutual  Ins.  Co., 
3  Johnson's  Cases,  182,  that  the  deduction  of  one-third  new  for  old  which 
prevails  in  the  case  of  avei-age  losses,  should  also  be  made  in  determining 
whether  the  injury  is  constructively  total  as  equalling  half  the  value 
of  the  vessel.  This  decision  is  followed  by  the  courts  of  New  York. 
Dickey  v.  The  American  Im.  Co.,  4  Cowen,  222,  225  ;  3  Wend.  658: 
Center  Y.  The  Am.  Inn.  Co.,  4  Wend.  45  ;  Fiedler  v.  The  N.  Y.  Ins.  Co., 
6  Duetr,  282.  And  the  rule  is  the  same  in  Massachusetts  whether 
the  question  is  as  to  the  amount  due  for  an  average,  or  the  existence 
of  a  constructive  total  loss.  Sewall  v.  The  U.  S.  Ins.  Co.,  11  Pick. 
90  ;  Dehlois  v.  The  Ocean.  Ins.  Co.,  16  Id.  808  ;  Lincoln  v.  The  Hope 
Ins.  Co.,  8  Gray,  2d. 

This  would  seem  a  necessary  consequence  of  the  deduction  of  one- 
third  new  for  old,  in  the  adjustment  of  losses  which  are  merely  partial. 
For  as  such  an  abatement  implies  tliat  the  vessel  which  has  been  re- 
paired is  to  the  extent  of  one-third  of  the  cost  better  than  she  was 
before,  it  must  apply  whether  she  is  rebuilt  altogether  or  only  in  part; 
or  to  state  the  argument  somewhat  differently,  as  the  deduction  is  based 
on  the  assumption  that  the  value  is  enhanced  to  the  extent  of  one-third 
of  the  repairs,  so  one-third  ought  to  be  deducted  from  the  expense  of 
the  repairs  in  estimating  the  injury  (ante,  692).  It  has  indeed  been  said 
that  although  the  substitution  of  new  masts  or  rigging,  or  the  exchange 
of  an  old  plank  or  beam  for  a  new  one,  may  render  the  ship  more  valuable, 
this  ceases  to  be  true  when  the  injury  is  more  extensive  and  equals  half 
the  value.  Under  these  circumstances,  the  frame  work  of  the  vessel  is 
sometimes  dislocated,  and  she  may  be  less  strong  and  seaworthy  after 
the  repairs  are  made  than  she  was  originally.  When  the  existence  of 
such  a  defect  is  established  it  may  be  taken  into  the  account  as  one  of 
the  items  going  to  make  up  a  total  loss ;  but  it  should  not  be  taken  for 
o-ranted  without  proof.  It  has  accordingly  been  held  in  Massachusetts, 
that  a  vessel  which  has  been  thoroughly-  repaired  must  be  taken  to  be 
worth  as  much  as  she  was  before  the  loss,  unless  precise  and  adequate 
evidence  is  adduced  to  the  contrar}^  In  Peele  v.  The  Suffolk  Ins.  Co. 
'J  Pick,  244,  the  court  said  tliat  a  general  strain  of  the  vessel  could 
not  be  taken  as  one  of  the  elements  going  to  make  up  a  total  loss, 
unless  established  rigorously  hy  proof;  and  in  Orrock  v.  The  Common- 
wealth Ins.  Co.,  4  Pick.  4.o6,  a  witness  was  refused  permission  to  state 
that  a  ship  was  less  valuable  after  being  repaired  than  before,  and  the 
measure  of  the  injury  said  to  l)e  the  outlay  requisite  to  replace  what 
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has  been  damaged  with  sound  material.  In  Sarje  v.  The  3Iiddletown 
Ins.  Co.,  1  Conn.  230,  such  evidence  was  held  to  be  inadmissible  from 
the  opening  which  it  would  give  to  loose  and  partial  testimony,  and  tlie 
danger  of  an  erroneous  verdict  if  it  were  laid  before  the  jarj'. 

The  injur}'  arising  from  a  partial  rupture  or  dislocation  of  the 
frame  of  the  vessel,  maj',  however,  be  a  just  ground  of  recoverj-,  either 
for  an  average,  or  as  going  to  make  up  a  total  loss,  and  the  point  was 
so  determined  in  Giles  v.  The  Eagle  Ins.  Co.,  2  Metcalf,  140. 

The  deduction  of  one-third  from  the  cost  of  repairs,  renders  the  rule 
that  a  loss  of  50  per  cent,  is  constructively  total,  less  unfavorable 
to  the  insurers  than  it  might  at  first  sight  appear.  For  as  one- 
third  is  deducted  in  estimating  the  injury,  the  insured  cannot 
abandon,  unless  the  cost  of  repairing  the  vessel  would  be  three- 
fourths  of  her  value,  as  estimated  in  the  policy.  Thus  in  Fiedler  v. 
The  New  York  Ins.  Co.,  the  court  held  that  where  the  cost  of  repairs 
was,  after  deducting  one-third  new  for  old  $8,000,  while  the  vessel 
was  valued  at  $IR,O0O,  the  loss  must  be  regarded  as  merely'  partial. 
Thus  interpreted  tlie  law  of  the  United  States  coincides  with  that  of 
France,  under  which  losses  exceeding  three-fourths  of  the  value  of  the 
property  are  consti-uctively  total,  and  may  be  made  the  ground  of  an 
abandonment  to  the  insurers.  Code  de  commerce,  tit.  10,  art.  369. 
Pardessus  Cours  de  droit,  vol.  2,  399.  Dickey  v.  The  American  Ins. 
Co.,  3  Wend.  668. 

The  deduction  is,  however,  only  made  in  the  case  of  injuries  to  the 
hull  or  rigging  which  are  susceptible  of  being  repaired,  and  does  not 
appljr  to  the  expense  incurred  in  weighing  a  submerged  or  stranded 
vessel,  and  bringing  her  to  a  place  of  safetj' ;  Sexoell  v.  The  United. 
States  Ins.  Co.,  11  Pick.  96 ;  nor  when  the  question  is,  whether  the  ratio 
between  loss  and  value  is  such  as  to  authorize  an  abandonment  under 
a  policy  on  goods. 

The  value  of  the  propertj'  at  risk  is  determined  in  England  accordino- 
to  the  same  princii)les,  whether  the  question  arises  on  an  open  or  a 
valued  policj^  If  the  insurance  is  on  the  ship,  the  price  which  she 
would  bring  when  repaired,  is  taken  as  the  standard  ;  if  on  goods,  the 
prime  cost  at  the  point  of  departure.  And  the  valuation  in  the  policy 
is  regarded  merely-  as  a  measure  of  the  compensation  to  be  paid  by  the 
insurers  in  the  nature  of  a  liquidation  of  the  damages. 

In  Xew  York  and  Massachusetts,  on  the  other  hand,  the  valuation 
in  the  policy  is  the  standard  for  all  the  purposes  for  which  value  can 
be  drawn  in  question  between  the  insurers  and  the  insured,  and  it  is 
said  to  be  unjust  and  partial  to  determine  the  nature  and  extent  of  the 
loss  by  one  criterion,  and  ascertain  the  amount  of  the  indemnity  by 
another.  The  law  has  been  so  held  in  numerous  instances  in  Massa- 
chusetts;  Dehlois  V.  Tlie  Ocean  Ins.  Co.,  16  Pick.  303;   Orrok  v.  The 
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CommHh  Ins.  Co.,  21  Id.  467;  Allen  v.  The  Commercial  Ins.  Co.,  1 
Gray,  154  ;  and  would  appear  to  be  equally  well  settled  in  New  York. 
Center  v.  The  American  Irm.  Co.,  7  Cowen,  564,  4  Wend.  45 ;  Tlie 
American  Ins.  Co.  v.  Ogden,  20  Wend.  207  ;  Fiedler  v.  The  New  York 
Ins.  Co.,  6  Duer,  282.  On  the  other  hand,  in  Peele  v.  The  Mdrchants' 
Ins.  Co.  (ante,  684),  Story,  J.,  adhered  to  the  English  rule  on  this  point  as 
well  as  on  that  of  the  deduction  to  be  made  for  new  materials.  The  valua- 
tion in  the  policy  was  said  to  be  the  standard  fixed  by  agreement  for  as- 
sessing the  damages  after  the  nature  and  extent  of  the  injury  had  been 
ascertained.  It  was,  therefore,  inapplicable  to  the  question  whether 
the  loss  was  entire  or  merely  partial.  One-third  might  justly  be  de- 
ducted when  repairs  were  made  and  the  insured  had  the  benefit  of  the 
new  materials,  but  there  was  no  ground  for  such  an  abatement  when 
the  vessel  was  abandoned  to  the  underwriters.  The  same  rule  was  ap- 
plied in  Bradlie  v.  The  Maryland  Ins.  Co.,  12  Peters,  378,  and  declared 
to  be  in  harmony  with  the  English  authorities  and  the  true  interpreta- 
tion of  the  contract. 

The  opinion  of  the  court  was  delivered  by  Stor^',  J.,  who  said,  that 
the  valuation  of  the  vessel  in  the  policy,  or  the  value  at  the  home  port, 
or  in  the  general  market  of  other  ports,  constituted  no  ingredient  in 
ascertaining  whether  the  injury  by  the  disaster  was  more  than  one-half 
the  value  of  the  vessel.  For  a  like  reason,  the  ordinary  deduction 
in  cases  of  a  partial  loss,  of  one-third  new  for  old,  from  the  repairs, 
was  equally  inapplicable  to  cases  of  a  technical  total  loss,  by  an  injury 
exceeding  one-half  of  the  value  of  the  vessel.  That  rule  supposed  the 
vessel  to  be  repaired  and  returned  to  the  owner ;  who  received  a  cor- 
responding benefit  from  the  repairs  beyond  his  loss,  to  the  amount  of 
one-third.  But  in  the  case  of  a  total  loss,  the  owner  received  no  such 
benefit,  the  vessel  did  not  come  back  to  him,  but  was  transferred  to  the 
underwriters.  If  the  actual  cost  of  her  repairs  exceeded  one-half  her 
value  after  the  repairs  were  made,  then  the  case  fell  directlj'  within  the 
predicament  of  the  doctrine  asserted  in  the  case  of  The  Patapsoo  Ins. 
Co.  V.  Southgate,  5  Peters,  604.  The  limitations  of  the  rule,  and  the 
reason  of  it,  were  very  accurately  laid  down  by  Mr.  Chancellor  Kent 
in  his  Commentaries,  3  vol.  330,  and  in  Da  Costa  v.  Newnham,  2  Term 
Rep.  407. 

The  doctrine  of  Peele  v.  The  Merchants''  Ins.  Co.,  is  also  sustained 
on  both  these  points  by  Cohen  v.  The  Charleston  F.  &  M.  Ins.  Co., 
Dudley,  147,  and  The  Ins.  Co.  v.  Goodman,  32  Alabama,  108;  and  it 
was  applied  in  Bohinson  v.  The  GonimHh  Ins.  Co.,  3  Sumner,  220,  to  a 
policy  which  had  been  executed  in  Massachusetts,  notwithstanding  the 
objection  that  the  lex  loci  contractus  should  prevail  as  laid  down  by 
the  courts  of  the  State,  which  was  met  by  the  reply  that  such  contracts 
VOL.  II 46 
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were  governed  bj^  the  commercial  law,  which  is  presumably  the  same 
throughout  the  Union. 

This  conflict  of  decision  has  been  noticed  with  regret  by  the  courts 
of  Massachusetts,  but  they  adhere  firmly  to  the  doctrine  that  one-third 
is  to  be  deducted  from  the  cost  of  repairs  in  ascertaining  the  injury, 
and  the  valuation  in  the  policy  taken  as  the  measure  of  value  in  all 
that  regards  the  vessel.  The  result  is  that  a  plaintiff  who  could  not 
make  out  his  case  in  a  State  court,  may  recover  without  difficulty  in  a 
Federal  tribunal  sitting  in  the  same  Territory  and  professing  to  be 
governed  by  the  same  principles.  If  a  ship  worth  $10,000,  and  valued 
at  $12,000,  is  so  much  injured  that  it  will  cost  $0,000  to  repair  her, 
the  owner  will  be  told  bj-  the  Supreme  Court  of  Massachusetts  that 
there  is  an  average  loss  of  one-third,  and  by  the  Circuit  Court  of  the 
United  States  that  he  is  entitled  to  the  whole  amount  fixed  bj'  the 
valuation 

The  balance  of  good  sense  and  convenience  inclines  to  the  Aiew 
taken  in  New  York  and  Massachusetts.  The  contract  of  insurance 
is  one  of  indemnitj^  not  profit.  It  cannot  properly  be  used  as  an 
instrument  of  gain.  Yet  the  inevitable  tendency  of  assessing  the 
damages  bj^  an  arbitrary  standard,  and  taking  the  real  value  as 
the  measure  of  the  injury,  is  to  raise  the  compensation  above  the 
loss.  Interest,  which  C.  J.  ]Marsliall  declared  to  be  the  onlj'  safe- 
guard of  the  insurer.  The  Golumhia  Ins.  Go.  v.  Laxurance,  2  Peters, 
20,  is  thus  thrown  into  the  opposite  scale.  The  insured  have  no 
motive  to  preserve  the  property,  and  are  gainers  if  it  is  destroyed. 
This  is  not  the  onlj' injurious  influence  of  the  doctrine  of  the  Supreme 
Court  of  the  United  States.  The  insured  cannot  repair  the  ves- 
sel without  losing  the  right  to  abandon,  nor  the  insurers  witliout 
conceding  that  the  abandonment  is  valid.  The  parties  who  should 
care  for  the  safetj'  of  the  ship  and  cargo  are  thus  obliged  to  stand 
aloof.  It  has  been  said  that  the  insurers  should  see  to  it  that  the  ship 
is  not  overvalued. "  This  might  be  a  sufficient  answer  if  the  com- 
munitj'  were  not  interested  in  the  items  which  make  up  the  aggregate 
of  national  wealth,  and  did  not  lose  when  property  is  needlessly  sacri- 
ficed. The  argument,  ab  inconvenigriti,  is,  therefore,  in  favor  of  re- 
stricting the  rule  which  makes  a  loss  of  50  per  cent,  constructively 
total.  In  Dehlois  v.  The  Ocean  Ins.  Co.,  Putnam,  J.,  said:  "Judges 
will,  no  doubt,  be  influenced  bj^  the  consideration,  whether  an  abandon- 
ment, for  technical  total  losses,  ought  to  be  favored  or  restricted.  We 
are  among  those  who  think,  that  this  part  of  the  law  of  insurance,  as 
it  now  is  administered,  is  a  clear  departure  from  the  great  ijrinciple  of 
indemnity,  upon  \rhich  the  contract  of  insurance  should  rest.  Accord- 
ing to  the  original  intent,  sureljr,  the  underwriters  were  to  jDay  the 
actual  loss.     They  were  not  to  become  ship-owners,  brokers  or  mer- 
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chants.  This  idea  was  expressed  by  BuUer,  J.,  one  of  the  most  eminent 
judges  of  England,  about  fifty  years  ago.  Mitchell  v.  Edie,  1  T.  R.  615. 
We  must  decide  the  law  as  we  now  find  it.  But  where  a  construction 
is  to  be  made  in  the  absence  of  binding  authority,  we  prefer  that  which 
restrains,  rather  than  that  which  enlarges,  the  right  to  make  a  techni- 
cal total  loss.  According  to  our  rule,  no  injury  will  be  done  to  the 
assured.  He  will  have  his  indemnity  for  the  actual  loss,  according  to 
the  established  principles  of  insurance." 

"  We  hope  that,  in  this  State,  it  will  be  considered  as  settled,  that 
the  value  in  the  policy  is  to  govern,  and  that  a  deduction  of  one-third 
new,  for  old,  is  to  be  made  in  regard  to  partial  losses.  If,  after  such 
reduction,  the  expenses  of  repairs  exceed  one-half  the  value  in  the 
policy,  the  assured  may  abandon,  and  claim  as  for  a  total  loss,  other- 
wise he  is  to  keep  the  ship,  and  recover  for  a  partial  loss  only." 

The  rule  that  an  injury  of  fiftj-  per  cent,  is  total,  is,  to  a  great  extent, 
reversed  by  these  decisions,  and  it  may  preclude  the  right  of  abandon- 
ment in  cases  where  the  loss  would  equal  the  whole  value,  agreeably  to 
the  method  of  computation  pursued  in  England.  If  one-third  had 
been  deducted  in  Manning  v.  Irving,  from  the  £10,500,  which,  by  the 
special  verdict,  were  necessary  to  repair  the  vessel,  the  remainder  would 
have  been  less  than  one-half  the  sum  of  £17,500,  at  which  she  was 
valued  in  the  policy.  The  injury  would  therefore  have  been  merely 
partial  in  Massachusetts  and  !New  York;  But  as  no  such  deduction  is 
made  in  England,  and  the  vessel  would  only  have  been  worth  £9,500 
when  repaired,  the  loss  was  held  to  be  constructively  total.  The  same 
remark  applies  to  Allen  v.  Sugrue,  where  the  insured  recovered  £2,000, 
on  a  vessel  valued  at  that  sum,  although  the  cost  of  repairs  would  have 
been  only  £1,450,  which  at  oue-tliird  off  was  less  than  half  the  valuation. 
These  decisions  illustrate  the  artificial  nature  of  the  presumption  gov- 
erning the  doctrine  of  total  loss. 

The  question  has  become  of  less  practical  importance  in  Pennsj'l- 
vania,  from  the  introduction  of  a  clause  into  many  of  the  policies  of  in- 
surance in  that  State,  providing,  that  the  valuation  in  the  policy, 
where  the  ship  is  there  valued,  and  where  she  is  not,  the  value  at 
the  home  port,  and  not  at  the  place  where  the  accident  happens, 
shall  be  taken  as  the  standard  of  computation,  for  the  purpose  of  de- 
termining whether  the  amount  of  injury  sustained  falls  short  of  or 
equals  one-half  the  worth  of  the  vessel. 

It  is  well  settled  in  the  English  courts  that  the  vessel  cannot  be 
abandoned,  because  the  cost  of  repairing  her  at  the  poi't  of  necessity 
will  be  more  than  she  is  worth,  if  she  can  be  sufficiently  repaired  there 
to  be  taken  elsewhere,  and  finall}'  put  in  navigable  order,  at  a  cost, 
which,  in  the  whole,  falls  short  of  her  value.  Reed  v.  Darby,  10  East, 
143;  Doyle  v.  Dallas,  1  M.  &  R.  48.     In  Doyle  v.  Dallas,  Lord  Ten- 
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derden  told  the  jury,  that  the  underwriters  did  not  undertalte  that  the 
sliip  should  be  able  to  carrj'  the  cargo  which  she  had,  or  was  about  to 
put  on  board,  and  that  the  loss  was  not  total,  if  site  could  have  been  so 
far  repaired,  as  to  reach  her  destination  with  any  cargo,  or  even  in 
ballast.  The  undertaking  of  the  insurers  is,  however,  not  merely 
that  the  vessel  shall  continue  to  exist  in  specie,  but  that  she  shall 
exist  in  a  state  fit  for  the  service  for  whicii  she  is  insured,  and  will, 
consequently,  be  broken,  if  the  completion  of  the  voyage  is  prevented 
by  a  peril  enumerated  in  the  policy.  The  Delaware  Ins.  Go.  v. 
Winter,  2  Wright,  116,  181.  It  was  accordingly  held  in  Abbott  v. 
Broome,  1  Caines,  292,  that  where  the  vessel  was  disabled  from  carrj^- 
iug  her  cargo  to  its  destination  the  loss  was  technically  total,  although 
she  might  have  gone  on  in  ballast,  or  with  a  more  buoyant  cai-go. 
And  Radcliff,  J.,  said,  that  the  question  was  not  whether  the  vessel 
might  have  been  so  far  repaired  as  to  prosecute  the  voyage  with  a  half, 
or  any  other  portion  of  her  cargo,  but  whether  she  was  capable  of  pro- 
ceeding or  being  refitted  to  proceed  with  the  whole.  She  had  been  in-- 
sured  to  carry  her  cargo  from  Batavia  to  New  York,  and  as  she  was 
incapacitated  from  doing  this  the  plaintiffs  might  abandon  and  claim  a 
total  loss.  The  cost  of  full  repairs  at  the  port  of  necessity  is  accord- 
ingly the  measure  of  the  loss  in  the  United  States,  even  when  the  ship 
might  be  partiallj'  repaired  there,  and  carried  to  some  other  port  where 
the  repairs  could  be  completed  at  a  much  lower  rate.  Suarez  v.  The 
Sun  M.  Ins.  Go.,  2  Sandford,  482  ;  The  Insurance  Go.  v.  Goodman,  .32 
Alabama;  Abbott  v.  Broome;  Genter  v.  The  American  Ins.  Go.,  1 
Cowen,  564,  580;  4  Wend.  45.  But  the  inability  to  make  full  repairs  at 
the  port  of  necessitj'  from  a  want  of  workmen  or  materials  will  not 
justify  an  abandonment,  if  the  vessel  can  be  partially  repaired,  and 
then  carried  elsewhere  for  full  repairs,  at  a  cost  in  the  whole  of  less 
than  half  her  value.  Genter  v.  The  American  Ins.  Go.  ;  Hall  v.  The 
Franklin  Ins.  Go.,  9  Pick.  466,  483  ;  Lincoln  v.  Hope  Ins.  Go.,  8  Gray, 
22. 

We  have  seen  that  the  right  to  treat  injuries  equalling  half  the  value 
as  constructively  total  will  fail  if  the  vessel  is  restored  to  her  former 
condition  before  the  abandonment  is  made  (ante).  Under  these 
circumstances,  all  that  can  be  recovered  is  the  cost  of  the  repairs,  even 
when  it  exceeds  the  market  value  of  the  vessel.  Benson  v.  Chapman,  6 
M.  &  G.  122  ;  5  C.  B.  3.30.  The  result  will  be  the  same,  whether  the 
repairs  are  made  by  the  owner  or  hy  the  master  acting  under  the  gen- 
eral authoritj'^  derived  from  his  position.  But  to  make  the  rule  appli- 
cable, the  vessel  must  be  restored  to  her  former  condition,  and  the  in- 
sured maj'  abandon  notwithstanding  partial  repairs  at  the  port  of 
necessity,  followed  by  the  arrival  of  the  ship  at  her  destination,  unless 
she  can  be  fully  repaired  there  at  a  cost  of  less  than  half  her  value. 
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Suarez  v.  The  Sun  Ins.  Co.,  2  Sandford,  482.  Whether  injuries  inflicted 
voluntarily  on  the  property  for  the  good  of  all  concerned,  and  which, 
consequently,  fall  within  the  definition  of  a  general  average,  should  be 
computed  in  ascertaining  the  existence  of  a  constructive  total  loss,  has 
given  rise  to  a  number  of  decisions  which  do  not  all  agree ;  but  the 
weight  of  authority  would  seem  to  be  that  the  question  should  be 
answered  affirmatively ;  Forbes  v.  The  Manufacturers'  Insurance  Com- 
pany, 1  Gra3',571 ;  Pezanty.  The  National  Insurance  Company,  15  Wend. 
453  ;  Potter  v.  The  Providence  Insurance  Company,  4  Mason,  298  ;  Kemp 
V.  Halliday,  1  Q.  B.  L.  R.  520 ;  Oreeley  v.  The  Tremont  Ins.  Co.,  9 
Cushing,  415  ;  unless  the  right  is  expressly  or  impliedly  negatived  by 
the  terms  of  the  policy.  Sewall  v.  The  United  States  Insurance  Com- 
pany, 15  Pick.  90  ;  Reynolds  v.  The  Ocean  ^Insurance  Company,  22  Id. 
191.  If  the  masts  are  cut  away  to  right  the  vessel,  and  the  hull  is 
subsequently  burnt  or  submerged,  the  loss  is  actually  total';  and  the 
principle  is  the  same  in  the  case  of  a  constructive  total  loss.  A  promise 
to  indemnify  against  a  peril  implies  an  obligation  to  be  answerable  for 
the  consequences  which  it  involves,  and  hence  the  maxim  causa  proxima 
non  remota  spectatur  operates  to  charge  the  insurers,  but  is  not  a  rea- 
son for  freeing  them  from  liability.  In  Forbes  v.  The  Manufacturers' 
Ins.  Co.,  the  court  held  that  goods  which  had  been  thrown  overboard 
to  lighten  the  vessel  should  be  taken  into  view  in  determining  whether 
an  abandonment  of  the  cargo  was  valid ;  and  it  is  generally'  conceded 
that  the  expense  incurred  in  floating  a  submerged  or  stranded  vessel 
cannot  be  properly  excluded  in  the  computation  of  a  total  loss,  because 
there  is  a  cargo  on  board  that  will  be  benefited  by  the  sacrifice  ;  Sewall 
V.  United  States  Ins.  Co.,  11  Pick.  90  ;  Kemp  v.  Halliday,  1  Q.  B.  L. 
R.  520,  although  that  portion  of  the  cost  which  should  be  borne  by  the 
cargo  is  not  charged  in  England  to  the  account  of  the  vessel.  Kemp 
V.  Halliday.  It  is  now,  however,  established  in  Massachusetts  that 
injuries  which  are  strictly  general  average,  must  be  left  out  of  view  in 
determining  whether  the  loss  equals  or  falls  short  of  half  the  value. 
Greeley  v.  The  Tremont  Ins.  Co. 
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MOREAN  V.  THE  UE'ITED  STATES  INSURAJSTCE 

COMPANY. 

In  tlie  Supreme  Court  of  the  United  States. 

FEBRUARY  TERM,  1816. 
[reported,  1  WHEATON,  219-231.] 

The  insurer  on  memorandum  articles,  is  only  liable  for  a  total  loss, 
ichieh  can  never  ha2}2^en  ichere  the  cargo,  or  a  part  of  it,  has  been 
sent  on  by  the  insured,  and  reaches  the  original  port  of  its  desli- 
nation. 

Where  the  ship  being  east  on  shore  near  the  port  of  destination,  the  agent 
of  the  insured  employed  persons  to  unlade  as  much  of  the  cargo  {of 
corn)  as  could  be  saved,  and  nearly  one-half  was  landed,  dried,  and 
sent  on  to  the  port  of  destination,  and  sold  by  the  consig7iees  at  about 
one-quarter  the  price  of  sound  corn ;  this  was  held  not  to  be  a  total 
loss,  and  the  insurer  not  to  be  liable. 

Error  to  the  Circuit  Court  for  the  District  of  Pennsylvania. 
This  was  an  action  commenced  by  the  plaintiff  in  error,  upon  a 
policy  of  insurance  dated  the  14th  of  December,  1812,  on  goods 
on  board  the  brig  Betsey,  at  and  from  Cape  Henry  to  Lisbon,  at  a 
premium  of  six  per  cent.,  on  Avhich  5,000  dollars  were  underwritten 
by  the  defendants,  and  valued  at  that  sum,  declared  to  be  against 
all  risks,  except  British  capture,  warranted  American  property. 
The  juiy  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  upon  the  following  facts  agreed  by  the  parties.  The 
cargo  consisted  of  4,406  bushel  of  Indian  corn,  100  barrels  of 
navy  bread,  and  20  barrels  of  corn  meal.  The  brig  sailed  from 
Baltimore  on  the  11th  of  November,  1812,  and  ft-orn  Cape  Henry 
on  the  13th  of  the  same  month.  She  experienced,  on  the  voyage, 
many  and  severe  gales  of  wind.  On  the  18th  of  December,  she 
passed  the  rock  of  Lisbon,  and  came  to  anchor  about  four  miles 
below  Belem  Castle.     She  leaked  considerably,  in  consequence  of 
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the  injury  she  had  sustained  from  the  severe  gales  to  which  she 
had  been  exposed.  After  passing  the  rock  the  wind  died  away, 
and  the  current  being  adverse,  she  came  to  anchor.  The  master 
and  supercargo  landed,  went  through  the  customary  forms  at 
Belem  to  obtain  a  permit  to  pass  the  castle,  and  then  proceeded 
to  Lisbon.  The  health  boat  visited  the  brig,  and  ordered  her  to 
get  above  the  castle  as  soon  as  possible.  On  the  19th,  she  was 
again  exposed  to  a  heavy  and  fatal  gale,  and  drove  ashore  near  to 
Belem  Castle,  the  sea  breaking  over  her,  and  the  crew  hanging 
by  the  rigging  to  preserve  their  lives.  The  supercargo  considered 
both  vessel  and  cargo  totally  lost.  By  directions  of  the  custom 
house,  as  much  of  the  cargo  as  could  be  got  out,  was  unladen  by 
a  number  of  French  prisoners  who  were  employed  for  that  pur- 
pose. The  cargo  was  all  wet,  and  the  part  of  it  which  was  then 
taken  out  was  carried  to  the  fort,  where  it  was  spread  and  dried. 
From  thence  it  was  carried  to  Lisbon  in  lighters,  and  was  sold  in 
the  corn  market  by  the  consignee  of  the  cargo.  The  quantity  so 
saved  and  sold  amounted  to  about  1,988  bushels,  which  was  sold 
at  fifty  cents  a  bushel,  whereas  the  price  of  sound  corn  was  two 
dollars  and  twenty-five  cents  a  bushel.  The  supercargo  petitioned 
for  liberty  to  sell  the  corn  at  the  place  where  it  was  first  de- 
posited and  dried,  which  could  not  be  granted,  and  he  was 
obliged  to  submit  to  the  custom  of  the  place,  and  allow  it  to  be 
sold  at  the  corn  market.  The  brig  was  so  completely  wrecked, 
that  she  was  sold,  with  her  materials,  where  she  lay,  in  lots. 
Had  the  supercargo  been  left  to  the  free  exercise  of  his  own  judg- 
ment, he  would  not  have  attempted  to  save  any  part  of  the  cargo, 
in  consequence  of  the  total  damage,  and  the  great  expense  of 
saving  it.  The  net  proceeds  of  the  cargo  were  not  much  more 
than  the  expenses  of  saving  it,  including  those  of  the  supercargo. 
The  port  of  Lisbon  commences  above  Belem  Castle,  and  the 
custom  of  the  place  is  to  discharge  cargoes  of  corn  between 
that  castle  and  Cantara,  which  latter  place  is  from  one  to  two 
miles  below  Lisbon.  The  vessel  never  arrived  at  her  port  of 
discbarge.  On  the  22d  of  December,  she  was  entered  at  the 
custom  house  by  the  American  vice-consul,  which  he  said  was 
necessary ;  but  port  dues  do  not  attach  to  vessels  till  they  pass 
the  castle.  Still,  as  part  of  the  cargo  was  carried  to  Lisbon,  the 
entry  was  made  by  the  consul,  and  the  dues  were  paid.  On  the 
11th  of  March,  1813,  the  plaintifl^  having  received  notice  of  the 
shipwreck  ofiiered  to  abandon,  which  was  refused.     Upon  these 


728      MEMORANDUM.         CONSTRUCTIVE,    TOTAL    LOSS. 

facts,  the  Circuit  Court  gave  judgment  for  the  defendauts,  and 
the  cause  was  brought  by  writ  of  error  into  this  court. 

Mr.  Pinkney,  for  the  plaintiff.  By  the  shipwreck  and  breaking 
up  of  the  voyage,  the  plaintiff'  was  entitled  to  abandon  ;  and  there 
is  no  distinction  in  law  in  this  respect  between  the  memorandum 
articles  and  general  articles.  The  wreck  disabled  the  ship  from 
transporting  the  commodity,  and  the  assured  was  not  obliged  to 
find  another  vehicle  to  carry  it  on.  Here  more  than  a  moiety  of 
the  thing  insured  was  annihilated,  to  say  nothiug  of  the  deterior- 
ation of  the  rest.  By  the  contract,  it  became  the  duty  of  the 
agent  of  the  insured,  to  labor  about  the  thing  ;  and,  if  the  wreck 
and  consequent  damage  justified  the  right  of  abandonment,  what 
eff'ect  can  the  conduct  of  the  supercargo  have?  The  subsequent 
transportation  can  have  no  effect  on  the  right  of  abandonment : 
the  supercargo  was  compelled  to  carry  it  on  by  the  Portu- 
guese government  for  the  supply  of  the  capital.  The  law  holds, 
that  the  insured  shall  not  abandon  in  the  case  of  memorandum 
articles  upon  deterioration  merely.  This  is  not  a  mere  technical 
total  loss  ;  it  is  the  same  thing  as  if  the  waves  of  the  sea  had 
washed  this  portion  of  the  cargo  up  to  Lisbon.  The  usage  of  the 
government,  in  compelling  a  sale  in  such  cases,  must  have  been 
equally  known  to  both  parties,  and  ought  to  operate  equally  on 
both. 

Mr.  Harper,  contra.  (1.)  A  distinction  was  here  attempted  to 
be  taken,  on  account  of  the  nature  of  the  peril  by  which  the  loss 
was  occasioned.  But  the  law  prescribes,  that  the  insured  must 
carry  on  memorandum  articles,  if  possible,  in  another  vehicle. 
ISTo  degree  of  injury,  sliort  of  total  destruction,  will  justify  the 
insured  in  abandoning  without  making  an  effort  to  carry  on  the 
articles ;  and  their  actual  arrival  at  the  port  of  destination,  no 
matter  how,  prevents  abandonment.  (Marshall  on  Insurance, 
Condy's  ed.  223,  and  the  cases  there  cited.)  Our  policies  contain 
DO  stipulation  similar  to  those  in  the  English,  as  to  "  stranding  of 
a  ship,"  in  the  case  of  memorandum  articles.  Wreck  cannot  help 
the  insured  where  the  consequence  is  the  destruction  of  the  voyage 
only,  without  the  actual  destruction  of  the  thing.  The  right  of 
abandonment  exists,  while  the  peril  of  total  loss  exists ;  but  when 
the  article  is  saved  from  that  peril,  the  right  no  longer  exists.  (1 
Caine's  K.  21,  jMagrath  &  Hugging  v.  Church ;  3  Caine's  E.,  Neil- 
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son  et  al.  v.  The  Columbian  Insurance  Co. ;  9  Johns.  R.,  SheifFelin 
V.  The  New  York  Insurance  Co. ;  2  Camp.  K  P.  Cases,  623,  Wil- 
son V.  The  Royal  Insurance  Co.;  7  East,  88,  Andeison  et  al.  v. 
The  Royal  Insurance  Co.)  (2.)  The  right  of  abandonment  was 
not  exercised  in  due  time ;  not  until  after  the  peril  had  ceased. 
Memorandum  articles  may  be  abandoned  while  they  are  sub- 
merged, or  the  hand  of  the  enemy  is  upon  them :  but  here  the 
loss  of  the  voyage  was  repaired  by  other  means  found  to  carry  on 
the  goods  before  the  abandonment  is  made.  (Ibid.)  They  were 
transported,  not  by  violence,  but  according  to  the  usage  of  the 
country  ;  and  the  parties  must  be  considered  in  law  to  have  con- 
sented to  this  usage. 

Mr.  Finkney,  in  reply.  If  the  insured  was  not  obliged  to  carry 
on  the  commodities,  and  he  would  have  had  a  right  to  abandon 
at  the  time,  nothing  subsequent  has  divested  it.  The  sole  object 
of  the  memorandum  clause  is  to  exempt  the  insurer  from  liability 
for  deterioration  only,  and  the  reason  was  the  inherent  tendency 
of  these  articles  to  decay.  The  destruction  of  the  vehicle,  and  the 
destruction  of  the  greater  part  of  the  things  transported,  justified 
the  abandonment.  K'one  of  the  cases  cited  apply  to  this  case ; 
and  the  insurer  knew  of  the  usage  as  well  as  the  insured.  If 
this  case  be  determined  not  to  be  a  case  justifying  abandonment 
on  account  of  the  saving  of  so  small  a  part,  what  case  of  aban- 
donment of  memorandum  articles  can  exist?  The  abandonment 
Avas  in  time,  because  made  in  good  faith,  and  as  soon  as  the  in- 
jured knew  of  the  peril. 

March  11th.  Mr.  Justice  Washington  delivered  the  opinion  of 
the  court,  and,  after  stating  the  facts,  proceeded  as  follows : 

All  considerations  connected  with  the  loss  of  the  cargo  in 
respect  to  quantity  or  value,  may,  at  once,  be  dismissed  from  the 
case.  As  to  memorandum  articles,  the  insurer  agrees  to  pay  for 
a  total  loss  only,  the  insured  taking  upon  himself  all  partial  losses 
without  exception. 

If  the  property  arrive  at  the  port  of  discharge,  reduced  in 
quantity  or  value  to  any  amount,  the  loss  cannot  be  said  to  be 
total  in  reality,  and  the  insured  cannot  treat  it  as  a  total,  and 
demand  an  indemnity  for  a  partial  loss.  There  is  no  instance 
where  the  insured  can  demand  as  for  a  total  loss  that  he  might 
not  have  declined  an  abandonment,  and  demand  a  partial  loss. 
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But  if  the  property  insured  be  included  within  the  memoran 
dum,  he  cannot,  under  any  circumstances,  call  upon  the  insurer, 
for  a  partial  loss,  and,  consequently,  he  cannot  elect  to  turn 
it  into  a  total  loss.  These  principles  are  clearly  established 
by  the  case  of  Mason  v.  Skurray  (at  K  P.  1780,  Park,  116; 
Marshall,  Condy's  ed.  223) ;  ISTeilson  v.  The  Columbian  Insurance 
Company  (3  Gaines's  Rep.  108);  Cockin  v.  Frazer  (Park,  114; 
Marshall,  227,  Condy's  ed.) ;  McAndrews  v.  Vaughan  (at  N.  P. 
1793,  lb.);  Dyson  v.  Rowcroft  (3  Bos.  &  Pul.  474),  and  INlagrath 
&  Huggins  V.  Church  (1  Gaines's  Rep.  196).  The  only  question 
that  can  possibly  arise,  in  relation  to  memorandum  articles  is, 
whether  the  loss  was  total  or  not ;  and  this  can  never  happen 
where  the  cargo  or  a  part  of  it,  has  been  sent  on  by  the  insured, 
and  reaches  the  original  port  of  its  destination.  Being  there 
specifically,  the  insurer  has  complied  with  his  engagements  ; 
everything  like  a  promise  of  indemnity  against  loss  or  damage  to 
the  cargo  being  excluded  from  the  policy.  If  the  question  turn 
upon  the  totality  of  the  loss  unconnected  with  the  subject  of  loss 
by  deterioration  of  the  cargo  in  value,  or  reduction  in  quantity, 
there  is  no  difference  between  memorandum  and  other  articles. 
If  the  loss  be  total  in  reality,  or  is  such  as  the  insured  is  permit- 
ted to  treat  as  such,  he  is  entitled  to  abandon  and  recover  as  for 
a  total  loss  in  the  case  of  memorandum  articles,  but  always  with 
this  exception,  that  he  is  not  permitted  to  turn  a  partial  into 
a  total  loss.  Keeping  this  distinction  in  view,  the  loss  of  the 
voyage  by  capture,  shipwreck,  or  otherwise,  may  be  treated  as  a 
total  loss.  This  is  the  doctrine  in  the  case  of  Dyson  v.  Rowcroft, 
in  which  the  right  to  abandon  was  placed  not  upon  the  ground  of 
deterioration  of  the  cargo,  but  upon  the  justifiable  necessity  which 
resulted  from  it  of  throwing  the  cargo  overboard :  this  was,  in 
effect,  the  same  thing  as  if  it  had,  in  a  storm,  been  swept  frOm 
the  deck.  Such,  too,  was  the  case  of  Manning  v.  Kewnham 
(Pai-k,  169).  In  Cocking  v.  Frazer,  no  such  necessity  existed, 
and  the  breaking  up  of  the  voyage  was  attempted  to  be  justified 
by  the  damaged  state  of  the  cargo,  which,  per  se,  did  not  justify 
the  insured  in  putting  an  end  to  the  voyage,  and  thus  to  turn  a 
partial  loss,  for  which  the  insurer  was  not  liable,  into  a  total  loss. 
Magrath  &  Huggins  v.  Church,  establishes  the  same  doctrine.  Xow, 
what  is  the  present  case  ?  The  ship  being  thrown  on  shore,  within  a 
mile  or  two  from  her  port  of  destination,  the  agent  of  the  insured 
employs  persons  to  unlade  as  much  of  the  cargo  as  could  be  saved, 
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and  nearly  one  half  was,  by  his  exertions,  landed,  dried,  and  sent 
to  the  market  at  Lisbon,  and  sold  by  the  consignees  at  about  one- 
quarter  the  price  of  sound  corn,  leaving  a  very  inconsiderable  sum 
for  the  owner,  after  paying  the  expenses.  Is  not  this  precisely  the 
case  of  Neilson  v.  The  Columbian  Insurance  Company,  and  Ander- 
son V.  The  Same  (Caines's  Rep.  108),  with  this  difference  only,  that 
in  the  first  case  the  insured  declined  sending  on  the  corn,  when  he 
might  have  done  so,  and,  consequently,  he  was  not  permitted  to 
turn  a  partial  into  a  total  loss  by  his  own  neglect ;  and  in  the  lat- 
ter case,  part  of  the  cargo  having  been  rescued  from  the  wreck, 
before  the  offer  to  abandon  w^as  made,  the  insured  coald  not  claim 
as  for  a  total  loss,  either  on  account  of  the  injury  which  the  corn 
had  sustained,  or  of  his  own  act  in  not  sending  it  forward  to  its 
port  of  destination. 

In  addition  to  the  cases  above  referred  to,  the  cases  of  Biays  v. 
The  Chesapeake  Insurance  Company,  and  Marcardier  v.  The 
Same,  in  this  court,  are  strongly  applicable  to  the  present,  and 
seem  in  a  great  measure  to  settle  it.  Eut  it  is  contended  by  the 
counsel  for  the  plaintiff,  that  if  the  loss  be  such  as  that  the  insured 
might  at  one  time  have  treated  as  total,  it  continues  to  be  so, 
unless  at  the  time  when  the  offer  to  abandon  is  made  clear  of  the 
effects  of  the  peril,  and  in  a  condition  to  prosecute  the  voyage,  it 
is  restored  to  his  possession.  ISTow,  this  is  certainly  not  the  con- 
dition of  property,  which,  at  the  time  of  the  offer  to  abandon,  is 
in  the  possession  of  a  reeaptor,  who  has  a  right  to  retain  it  until 
he  is  paid  his  salvage.  But,  in  the  present  case,  the  corn  never 
was  out  of  the  possession  of  the  agents  of  the  insured,  who  exer- 
cised every  act  of  ownership  over  it,  subject,  nevertheless,  to  the 
laws  and  customs  of  the  country,  to  which  it  was  sent,  with  which 
the  insurer  and  the  insured  are  supposed  to  have  been  acquainted 
at  the  time  they  entered  into  this  contract,  and  to  which  they 
impliedly  agreed  to  submit.  The  cargo  which  was  landed,  not 
only  continued  in  the  possession,  and  under  the  direction  of  the 
agents  of  the  insured,  but  it  was  relieved  from  the  effects  of  the 
peril,  as  between  the  insurer  and  the  insured,  and  it  was  not  only 
in  a  condition  to  prosecute  the  voyage,  but  it  did  in  reality  com- 
plete it.  Upon  the  whole,  it  is  the  opinion  of  the  court,  that  this 
is  not  such  a  loss  as  the  defendants  engaged  to  indemnify  against, 
and  that  judgment  should  be  given  in  their  favor. 

Judgment  affirmed. 
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The  interpretation  of  the  common  memorandum,  under  which  such 
goods  as  the  parties  may  think  fit  to  designate,  are  warranted  free  from 
average,  unless  general,  has  been  attended  with  more  difficultj'  than 
could  easily  have  been  anticipated,  when  that  clause  was  first  intro- 
duced into  policies  of  insurance.  For  although  the  only  question  that 
can  arise  under  a  provision,  which  expressly  excludes  average  or  par- 
tial losses,  is,  whether  the  loss  in  contro\'ersy  is  entire  or  partial,  yet 
this  necessarily  depends  on  the  import  of  the  word  total,  which  may 
mean  either  losses  which  are  total  in  themselves,  or  those  which  are 
made  so  by  legal  construction  (ante,  '102). 

The  cases  have  finally  established,  on  the  one  hand,  that  when  losses, 
which  are  essential!}'  partial,  are  excluded  from  the  policy  by  the 
memorandum,  they  cannot  be  brought  within  it  lij'  any  process  of  con- 
struction, because  the  exception  shuts  them  out  from  the  benefit  of  the 
insurance  ;  and  on  the  other,  that  the  memorandum  will  not  deprive  the 
insured  of  the  right  to  an  indemnity  for  losses  which  are  actuallj'  or 
virtually  total,  merely  because  the  goods  or  vessel  still  exist  in  specie. 
But  this  result  was  not  reached,  without  some  fluctuation  of  opinion, 
and  leaves  room  for  doubt,  because  it  simplj'  determines,  that  the  in- 
surers are  not  liable  for  a  constructive  total  loss,  without  determining 
what  losses  are  actually  or  constructivel}'  total. 

The  questiou  arose  at  an  earl 3'  period  in' this  countr}',  under  the  rule 
of  American  jurisprudence,  that  every  loss,  which  exceeds  half  the  value 
of  the  property  insured,  is  constructively  total,  and  will  warrant  an 
abandonment  to  the  insurers.  This  gave  birth  to  the  argument,  that 
no  loss  which  was  total  under  the  rest  of  the  policy,  could  be  within  a 
proviso  relating  solely  to  partial  losses.  Kettell  v.  The  Alliance  Ins. 
Co.,  10  Gray,  144,  162.  But  this  position  was  too  plainly'  at  variance 
with  the  intention  of  the  parties,  to  find  favor  with  the  courts,  and  was 
overruled  in  the  principal  case,  on  the  ground,  that  a  partial  loss  is 
not  the  less  excluded  by  the  memorandum,  because  it  may  also  be  con- 
structively total.  In  other  words,  the  loss  must  be  total  and  not  par- 
tial, for  if  it  be  in  any  sense  partial,  it  is  not  within  the  contract.  So, 
in  Magrath  v.  Church.,  1  Caiues,  196,  the  injury  inflicted  on  a  cargo  of 
grain,  hy  cutting  away  the  masts,  and  thus  giving  the  water  which 
broke  over  the  vessel  access  to  the  hold,  was  held  to  fall  within  the 
terms  of  the  memorandum,  although  it  exceeded  half  the  value  and, 
but  for  the  exclusion  of  average  losses  would  have  warranted  an  aban- 
donment to  the  insurers.  The  same  rule  was  followed  in  Neilson  v. 
The  Columbia  Insurance  Company,  3  Caines,  108;  Saltusv.  The  Ocean 
Insurance  Company,  14  Johnson,  1.38,  and  Wadsworlh  v.  The  Pacific 
Insurance  Company,  4  Wend.  33  ;  and  is  well  established  throughout 
the  Union. 

The  principle  is  the  same,  whether  the  cargo  consist  wholly  or  in 
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part  of  memorandum  articles,  and  will  preclude  a  recovery  for  that 
portion  of  the  goods  which  falls  within  the  restriction,  even  when  the 
injury  to  the  residue  of  the  cargo  exceeds  half  its  value,  and  is  con- 
structively total,  so  far  as  it  is  in  question ;  Marcadier  v.  The 
Chesapeake  Insurance,  Company,  8  Cranch,  39.  It  was,  however, 
said  by  Story,  J.,  that  if  the  injury  to  so  much  of  the  cargo  as 
lies  without  the  memorandum,  equals  half  the  value  of  all  the  property 
at  risk  under  the  insurance,  it  will  carry  the  memorandum  articles 
along  with  it,  and  a  recovery  ma}'  be  had  for  a  total  loss  ;  or,  as  the  rule 
was  stated  conversely  in  He.ebner  v.  The  Eagle  Ins.  Co.,  10  Gray,  131, 
135,  to  constitute  a  constructive  total  loss  under  these  circumstances, 
the  damage  to  the  residue  of  the  cargo  must  be  such  that  the' insured 
might  abandon  if  the  memorandum  articles  were  sound.  If  the  ques- 
tion was  an  open  one,  it  might  be  more  reasonable  to  hold  that  an  in- 
jury to  one  bale  or  package  of  merchandise  will  not  justif}'  the  aban- 
donment of  another  which  is  not  damaged.    Yalin,  liv.  3,  tit.  6,  art.  46. 

In  a  recent  case  in  Massachusetts  it  was,  however,  held  that  when 
metallic  plates,  brazier's  rods,  or  other  goods,  not  perishable  in  their 
own  nature,  which  have  been  insured  free  from  average,  are  damaged  to 
the  extent  of  more  than  half  their  value  by  a  peril  which  breaks  up  the 
voyage,  the  insured  may  abandon  and  recover  for  a  total  loss.  Kettell 
V.  The  Alliance  Ins.  Co.,  10  Grav,  144.  The  same  principle  was  ap- 
plied in  Heehner  v.  The  Eagle  Ins.  Co.,  10  Gray,  131,  on  the  ground 
that  the  subject  matter  of  the  policy  was  not  within  the  reason  of  a 
doctrine  intended  to  protect  the  insurers  against  deterioration  arising 
from  inherent  causes. 

While  it  is  well  settled  in  general,  that  the  injury  to  memorandum 
articles  is  to  be  estimated  as  if  they  stood  alone,  there  is  room  for 
doubt,  whether  they  are  to  be  'considered  as  a  whole,  or  should  be  re- 
garded as  an  aggregate  of  distinct  items  or  parcels. 

If  the  latter  view  be  taken,  an  actual  loss  of  part  may  be  total  so 
far  as  it  is  concerned,  notwithstanding  the  preservation  of  the  residue  ; 
if  the  former,  the  loss  cannot  be  total  so  long  as  any  portion  exists, 
and  is  capable  of  being  carried  to  its  destination,  in  specie.  The  ques- 
tion arose  in  Davy  v.  Milford,  \b  East,  659,  where  a  vessel,  laden 
with  bales  of  flax,  insured  free  from  particular  average,  was  wrecl^ed 
off  the  coast  of  Sussex,  and  all  her  cargo  lost,  with  the  exception 
of  some  of  the  flax  which  was  washed  out  of  the  bales  and 
floated  ashore  by  the  waves  in  a  loose  and  damaged  condition.  It 
was  said,  under  these  circumstances,  by  the  counsel  for  the  insurers, 
that  as  the  insurance  was  entire  on  the  whole  body  of  the  flax,  and  not 
specifically  on  the  bales,  the  case  stood  on  the  same  footing  as  if  the 
cargo  had  been  shipped  in  bulk,  when  it  would  have  been  clear  tt^at 
the  loss  was  partial,  and  directly  within  the  memorandum.     But  Lord 
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EUenborough  was  of  opinion,  that  the  "  preservation  of  some  of  the 
flax  did  not  bring  the  rest,  which  was  wholly  destroyed,  within  an  ex- 
ception, which  being  designed  to  exclude  partial  losses,  does  not  apply 
when  there  is  an  entire  loss  of  any  portion  of  the  property  covered 
by  the  insurance."  This  decision  was  qualified  rather  than  overruled 
in  Hedburgh  v.  Pearson,  "T  Taunton,  154,  where  a  recovery  was  refused 
for  the  entire  loss  of  the  greater  part  of  the  sugar  contained  in  fifty 
hogsheads,  insured  free  from  average,  because  all  the  hogsheads  came 
to  land,  and  there  was  a  small  quantitj^  of  sugar  in  each. 

The  cases  cannot,  however,  be  reconciled  on  this  basis  without  as- 
suming first,  that  an  insurance  of  goods  in  packages  is  a  several  in- 
surance of  each  package,  and  next,  that  the  flax  which  washed  ashore, 
in  Dcnnj  V.  ililfvrd,  came  from  some  of  the  bales  only,  while  the  rest 
was  totally  destroyed.  The  true  ground  of  that  decision  seems  to 
be  that  there  was  an  entire  loss  of  the  voyage  as  it  regarded  the  vessel, 
and  that  it  would  have  cost  more  to  dry  and  forward  the  flax  than  it 
was  worth. 

While  the  English  courts  proceeded  on  the  idea  that  an  entire  loss  of 
part  might  be  total  so  far  as  it  was  concerned,  although  the  rest  con- 
tinued to  exist  in  specie,  it  was  held  in  the  United  States,  that  unless  the 
loss  was  actually  total  under  the  policy  at  large,  it  would  be  excluded 
by  the  memorandum.  In  Biays  v.  The  Cheaapeake  Insurayice  Com- 
pany, 1  Cran'h,  415,  a  lighter  employed  in  landing  hides  insured  free 
from  average,  was  sunk  between  the  vessel  and  the  wharf.  Some  of 
the  hides  were  altogether  lost,  and  a  heavy  charge  for  salvage  incurred 
in  saving  the  others.  It  was  said,  under  these  circumstances,  on  be- 
half of  the  insured,  that  as  the  loss  of  the  hides,  which  were  not 
recovered,  was  not  the  less  total,  because  the  rest  were  finally  rescued 
from  the  peril,  it  did  not  fall  within  the  meaning  of  a  clause  relating 
only  to  partial  losses.  The  court,  were  however  of  opinion,  that  the 
question  whether  a  loss  is  partial  or  total,  depends  on  the  same  princi- 
ciples  whether  partial  losses  are  or  are  not  excepted  from  the  policj- ; 
and  that,  as  the  insured  could  only  have  recovered  for  a  partial  loss,  in 
the  absence  of  the  memorandum,  the  insurers  were  entitled  to  take  ad- 
vantage of  its  presence. 

"  The  loss,"  said  Livingston,  J.,  who  delivered  the  opinion  of  the 
court,  "  has  been  considered  as  total,  bjr  the  counsel  of  the  assured, 
but  the  court  cannot  perceive  any  grounds  for  treating  it  in  that  way, 
inasmuch,  as  out  of  the  many  thousand  hides  which  were  on  board, 
not  quite  eight  thousand  were  lost,  making  in  point  of  value  somewhat 
less  than  one-sixth  part  of  the  sum  insured  by  this  policy.  If  there 
were  no  memorandum  in  the  way,  and  the  plaintifli'  had  gone  on  to  re- 
cover, as  in  that  case  he  might  have  done,  it  is  perceived  at  once  that 
he  must  have  judgment  only  for  a  partial  loss,  which  would  have  been 
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equivalent  to  the  injury  actually  sustained.  But,  without  having  any 
recourse  to  reasoning  on  the  subject,  the  proposition  appears  too  self- 
evident,  not  to  command  universal  assent,  that,  when  only  a  part  of 
a  cargo,  consisting  all  of  the  same  kind  of  articles,  is  lost  in  any  way 
whatever,  and  the  residue,  (which  in  this  case,  amounts  to  much  the 
greatest  part,)  arrives  in  safety  at  its  port  of  destination,  the  loss  can- 
not but  be  partial,  and  that  this  must  forever  be  so,  as  long  as  a  part 
continues  to  be  less  than  the  whole."  The  force  of  this  reasoning  is 
obvious,  and  it  is  hardly  answered  by  the  argument,  that  as  the  object  of 
the  memorandum  is  to  protect  the  insurer  against  losses  arising  from 
the  perishable  nature  of  the  goods  insured,  it  ought  not  to  be  applied 
where  part  of  the  property  is  wholly  destroyed  bj'  extrinsic  causes, 
which  is  open  to  the  objection  of  qualifying  the  language  of  the  parties 
by  their  supposed  object,  and  making  what  they  have  said,  yield  to 
what  they  are  presumed  to  have  intended. 

The  case  of  Biays  v.  The  Chesapeake  Insurance  Company,  was 
prior  to  that  of  Davy  v.  Milford,  and  was  not  cited  or  considered  in 
the  latter  decision,  so  that  neither  court  had  the  aid  of  the  judgment  of 
the  other.  But,  in  Wain  v.  Thompson,  9  S.  &  R.  115,  both  were  passed 
in  review,  and  the  preference  given  to  the  decision  of  the  Supreme 
Court  of  the  United  States,  not  only  in  view  of  the  greater  weight  due 
to  it  in  an  American  tribunal,  but  because  a  different  interpretation  of 
the  contract  would  afford  room  for  the  frivolous  and  vexatious  demands 
which  the  memorandum  was  designed  to  exclude.  The  insurance 
was  on  the  profits  of  a  cargo  of  teas,  at  and  from  Canton  to  Phila- 
delphia, and  it  was  proved  at  the  trial,  that  part  of  the  tea  had  been 
thrown  overboard  during  a  gale,  and  another  part  sold  at  the  Isle 
of  France,  in  a  damaged  condition,  while  the  residue  was  so  much 
injured  that  the  actual  loss  exceeded  fifty  per  cent.,  and  the  whole 
adventure  was  a  losing  one  to  the  insured.  It  was  contended  under 
these  circumstances,  that  the  injury  to  the  goods  was  constructively 
total,  under  the  rule  in  this  country  (ante),  andi  therefore,  without  the 
terms  of  the  memorandum,  and  that  even  if  this  were  not  so,  still,  the 
profits,  which  were  the  subject  matter  of  the  policy,  were  actually  and 
wholly  lost  to  the  insured.  But  it  was  said,  bj-  Tilghman,  C.  J.,  who 
delivered  the  opinion  of  the  court,  that  an  insurance  on  profits  is,  in 
fact,  an  insurance  of  a  specific  and  contingent  interest  in  the  uoods  out 
of  which  the  profits  are  to  arise  ;  or  in  other  words,  an  insurance  of 
that  portion  of  the  value  of  the  goods  at  their  destination,  which  ex- 
ceeds their  cost  and  the  expense  of  the  voyage  ;  and  it  was,  conse- 
quently held,  under  the  authority  of  the  cases  which  have  been  cited, 
and  on  principle,  that  no  recover}'  could  be  had  for  any  portion  of  the 
loss. 

The  general  principle,  that  the  physical  destruction  of  part  of  the 
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property  at  risk  will  fall  within  the  memorandum,  and  impose  no 
liability  on  the  insui-ers,  was  also  applied  in  Humphreys  v.  The  Union 
Insurance  Company,  3  Mason,  435,  and  a  recovery  refused  for  a  number 
of  boxes  of  oranges,  which  had  been  destroyed  by  the  perils  of  the 
navigation,  because  the  rest  of  the  fruit  insured  arrived  in  specie, 
although  in  a  decayed  condition  ;  and  Story,  J.,  who  decided  the  cause, 
expressed  his  dissent  from  the  doctrine  of  Davy  v.  Milford,  and  his 
concurrence  with  Biays  v.  The  Chesapeake  Insurance  Company,  in  the 
following  language : — 

"  The  case  of  Davy  v.  Milford,  15  East,  559,  is,  however,  a  very 
strong  authority  for  the  plaintiff.  There,  the  policy  was  on  'flax,' 
valued  at  £400,  and  warranted  free  from  particular  average.  The  ship 
was  wrecked  in  the  voyage.  Part  of  the  packages  of  flax  were  wholly 
lost,  and  part  of  them  were  saved,  in  a  damaged  state.  The  court  held 
the  plaiiitiff  entitled  to  recover  for  the  packages  entirely  lost,  but  not 
for  those,  of  which  there  was  a  partial  loss  or  damage  :  as  to  the 
damaged  part,  within  the  warranty  ;  as  to  that  which  was  totallj'  lost, 
not. 

"  Upon  this  case,  I  confess  myself  to  have  great  difflculties.  No 
reasons  are  assigned  by  the  court  for  the  determination ;  and  as  at 
present  advised,  I  think  the  rationale  to  be  the  other  way.  What  is 
this  but  a  determination,  that  the  loss  of  the  whole  or  any  portion  of 
the  thing  insured,  capable  of  a  distinct  enumeration,  and  separated 
from  the  rest,  is  out  of  the  warrantj'  ?  Suppose  the  insurance  had 
been  on  coffee,  or  corn,  what  difference  is  there  between  the  loss  of  a 
single  kernel,  and  a  bag  ? — between  the  loss  of  part  of  an  aggregate 
made  up  of  artificial  and  sepai'ate  parcels,  and  of  an  aggregate  made 
of  things,  in  their  own  nature  single  and  separate  ?  The  loss  of  the 
i\  hole  of  a  bag  of  coffee  or  corn  does  not  seem  to  me  to  differ  in  principle 
from  the  loss  of  an  equal  quantity  of  coffee  or  corn  in  bulk.  The  true 
meaning  of  the  memorandum  has  hitherto  been  supposed  to  be,  that  it 
shall  exempt  the  underwriter  from  all  partial  losses,  or  particular 
averages  of  the  thing  insured.  What  difference  is  there  in  principle  or 
reason,  between  a  partial  loss  or  average  bj'  the  damage  of  a  part,  and 
a  partial  loss  bj-  the  destruction  of  an  integral  part  of  the  thing  in- 
sured ?  To  ascertain  what  the  loss  is,  it  mnst  be  estimated  with  refer- 
ence to  the  whole.  The  insurance  is  not  on  each  separate  parcel  or 
part  of  the  thing  insured,  as  an  integral  subject,  but  on  the  whole,  as 
an  aggregate. 

"The  insurance  in  Davy  v,  Milford  was  not  on  each  parcel  of  flax 
separately,  but  on  the  aggregate,  as  a  total itj'.  The  memorandum 
warrants  the  underwriter  free  of  particular  average  on  the  thing  in- 
sured. It  seems  to  me,  that  the  error  of  the  reasoning  is  in  consider- 
ing the  insurance  as  a  separate  insurance  on  each  distinct  parcel,  and 
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not  as  an  insurance  on  the  aggregate.  This  is  a  departure  from  the 
■words  of  the  policy.  The  court,  in  Thomson  v.  The  Royal  Exchange 
Insurance  Company,  16  East,  214,  and  Hedburgh  v.  Pearson,  Y  Taun- 
ton R.  214,  2  Marsh,  432,  refused  to  apply  the  same  rule,  where  sugars 
were  insured,  and  a  part  of  the  contents  of  each  of  the  hogsheads  was 
lost  by  sea  damage.  In  the  former  case,  the  policy  was  on  'goods' 
(tobacco  and  sugar)  generally,  in  the  latter,  'on  hogsheads  of  sugar.' 
In  each  case  the  sugar  was  not  merely  damaged,  but  a  part  of  the  con- 
tents was  wholly  gone  and  destroj'ed.  The  distinction  is  certainly 
nice,  between  the  loss  of  a  whole  hogshead,  and  the  loss  of  the  whole 
of  a  part  of  several  hogsheads.  If  it  had  been  the  case  of  tobacco,  or 
rice,  or  coffee,  where  the  whole  might  have  been  saved,  but  in  a 
damaged  state,  the  ground  of  distinction  would  be  more  obvious.  But 
when  the  very  substance  is  gone,  what  difference  can  it  make,  whether 
it  is  the  whole  of  one  parcel,  or  a  part  of  many  parcels  ?  If,  therefore, 
I  were  called  upon  to  decide  this  question  de  novo,  my  judgment  would 
reluctantly  acquiesce  in,  if  it  did  not  lead  me  to  dissent  from,  the 
opinion  in  Davy  v.  Milford.  But  the  question  has  been  definitively 
settled  against  the  distinction  in  Davy  v.  Milford,  by  the  Supreme 
Court  of  the  United  States,  in  Biays  v.  The  Chesapeake  Insurance 
Company,  T  Cranch,  415,  and  Morean  v.  United  Slates  Insurance  Com- 
pany, 1  Wheat.  R.  219.  These  decisions  are  imperative  upon  me,  and 
coincide  with  what  I  cannot  but  consider  as  the  true  and  rational  ex- 
position of  the  memorandum." 

Had  Davy  v.  Milford  been  decided  on  the  ground  that  the  propertj' 
lost,  was  in  distinct  parcels  from  that  which  was  saved,  it  would 
unquestionably  have  been  open  to  the  criticism  which  was  made  on  it 
in  the  course  of  this  opinion,  that  there  is  no  diflierence  between  the 
loss  of  part  of  a  commodity  shipped  in  cases  or  packages,  and  of  the 
same  commodity  laden  in  bulk,  unless  the  packages  are  insured 
specifically  and  severally,  so  that  each  is  virtually  the  subject  of  a  dis- 
tinct insurance.  But  the  distinction  taken  by  Lord  Ellenborough, 
would  seem  to  have  turned  on  the  difference  between  a  mere  deteriora- 
tion in  quality  or  value,  which  is  necessarily  an  average  loss,  and  the 
entire  destruction  of  part  of  the  property  insured,  whether  separated 
from  the  rest  by  the  mode  in  which  it  is  packed  for  transportation,  or 
thrown  with  it  into  one  heap  or  aggregate.  In  this  sense  it  majr  be 
said  that  each  fibre  or  particle  is  distinct  from  every  other,  and  there 
is  a  total  loss  if  it  be  destroyed.  The  flax  was  undoubtedly  packed  in 
distinct  bales  or  parcels,  but  all  that  was  preserved  came  on  shore 
loose,  and  free  from  the  wrappings  in  which  it  had  been  enveloped. 
The  presumption,  therefore,  is,  not  that  any  package  was  wholly  lost, 
but  that  some  portion  of  each  escaped  destruction,  and  it  is  expressly 
stated  that  no  entire  package  was  saved.  The  case,  therefore,  stood 
VOL  II. — 47 
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on  the  same  footing  as  if  there  had  been  but  one  parcel,  or  a  stowage 
iu  bulk,  and  the  decision  was  put  distinctly,  on  the  ground,  that  the 
flax  which  perished  was  not  the  less  wholly  lost,  because  the  rest 
escaped  in  a  damaged  condition. 

The  turning  point  of  the  decision  in  Davy  v.  Milford,  was  more 
justly  appreciated  in  Wachivorth  v.  The  Pacific  Insurance  Company, 
4  Wend.  33,  where  it  was  said  to  depend,  not  upon  a  difference  between 
a  lading  in  separate  packages  and  in  bulk,  but  upon  the  more  intelli- 
gible distinction  between  the  entire  destruction  of  a  part,  and  a  partial 
injurj-  to  the  whole  of  the  subject  matter  of  the  insurance. 

But  while  duo  weight  was  given  to  the  argument  of  Lord  Ellen- 
borough,  the  court  followed  the  uniform  course  of  decision  in  the 
United  States,  by  rendering  a  judgment  for  the  defendants,  which  was 
subsequently  afHrmed  by  the  Court  of  Errors.  It  was  said  in  like 
manner  in  Newlin  v.  The  Ins.  Co.,  8  Harris,  312  ;  that  the  insurers  are 
not  answerable  under  the  memorandum  for  the  loss  or  destruction  of 
part  of  the  goods,  if  the  rest  still  exist  in  specie,  and  that  this  is 
equally  true  whether  the  exception  is  so  worded  as  to  include  all 
average  losses  or  those  only  which  fall  short  of  a  certain  ratio  or  pro- 
portion. 

A  similar  view  was  taken  in  Ogden  v.  Tlie  General  Mutual  In- 
surance Company,  2  Duer,  204  ;  of  a  policy  on  freight  "  free  from 
average,''  which  was  held  to  be  an  entire  contract,  with  an  integral 
subject  matter ;  and  it  was  said  that  the  insurance  could  not  be  appor- 
tioned among  goods  shipped  on  board  the  vessel  at  different  rates,  and 
b}'  different  persons,  for  the  purpose  of  taking  the  loss  on  that  part  of 
the  cargo  on  which  no  freight  had  been  earned,  out  of  the  exception. 

For  a  like  reason  an  entire  loss  of  part  of  the  freight  insured,  by  the 
entire  loss  of  part  of  the  goods,  is  a  partial  loss  of  freight  within  the 
memorandum,  if  the  rest  of  the  cargo  can  be  taken  in  specie  to  its 
destination,  although  so  much  deteriorated  as  to  be  valueless;  see 
Lord  V.  The  Neptune  Ins.  Co.,  10  Gray,  109,  129;  and  such  seems  to 
be  the  well  established  rule  throughout  the  Union.  Wallerstein  v.  The 
Columbian  Ins.  Co.,  3  Robertson,  528.  Where,  however,  some  of  the 
mules  covered  by  the  policj'  were  destroyed  during  the  voyage,  while 
others  were  brought  in  safetj'  to  the  port  of  destination,  the  loss  was 
held  to  be  total  as  to  those  which  perished  and  as  such  not  excluded 
by  the  memorandum.  Brook  v.  The  Louisiana  Ins.  Co.,  4  Martin,  X. 
S.  648. 

An  insurance  of  goods  "free  from  average,"  and  an  insurance  "  partial 
loss  excepted,"  might  seem  to  be  different  ways  of  expressing  the  same 
idea.  In  Kettell  v.  The  Alliance  Ins.  Co.,  10  Gray,  144,  however,  the 
court  held  that  a  constructive  loss  of  50  per  cent,  of  the  value  of  the 
tin  plates  covered  by  the  policy,  might  be  made  total  by  abandonment, 
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notwithstanding  a  clause  excepting  partial  losses ;  while  in  Heehner  v. 
The  Eagle  Ins.  Co.,  10  Gray,  131,  the  insurers  were  made  liable  for  a 
constructive  total  loss  of  a  vessel  insured  "  against  total  loss  only," 
contrary  to  the  opinion  which  seems  to  have  prevailed  in  Maury  v. 
Hatch,  6  Massachusetts,  465;  and  Buchanan  v.  The  Ocean  Ins.  Co., 
6  Cowen,  331 ;  where,  however,  the  question  did  not  necessarily  arise 
because  there  was  no  abandonment. 

In  Kettell  v.  The  Alliance  Ins.  Co.,  the  court  said  that  there  was  a 
marked  distinction  between  goods  which  like  iron  wire,  brazier's  rods, 
and  tin  plates,  were  not  perishable  in  their  own  nature,  and  goods 
■which  would  perish  of  themselves  without  sea  damage ;  and  would 
seem  to  have  thought  if  articles  of  the  latter  description  were  insured 
free  from  average,  the  insurers  might  be  answerable  for  a  constructive 
total  loss.  It  is,  however,  questionable  whether  the  interpretation  of 
such  a  clause  can  be  controlled  by  the  nature  of  the  subject  matter  to 
which  it  is  applied. 

The- ratio  which  the  property  saved  bears  to  that  which  is  destroyed 
or  lost,  can  have  little  influence  on  a  rule  which  proceeds  on  the 
assumption,  that  there  can  be  no  recovery,  unless  the  loss  is  total. 
But  in  Bryan  v.  The  Insurance  Company,  25  Wend.  617,  the  plaintiffs 
were  held  entitled  to  an  indemnity  for  the  loss  of  19Y0  barrels  of  flour, 
which  they  had  insured,  free  from  average,  although  27  barrels  were 
rescued  from  the  wreck  of  the  vessel,  while  the  rest  were  destroyed ; 
and  in  Depeyster  v.  The  Sun  Mutual  Insura7ice  Company,  17  Barb. 
806;  this  decision  was  said  to  rest  on  the  ground,  that  the  portion  of 
the  cargo  which  was  preserved,  fell  within  the  maxim  de  minimis,  and 
was  too  small  in  quantity  and  value  to  vary  the  result.  But  the  true 
explanation  of  the  case  of  Bryan  v.  The  Insurance  Company,  would 
seem  to  be,  that  the  loss  which  resulted  from  the  submersion  of  the 
vessel,  was  really  total  from  the  first,  and  was  not  varied  bj'  the  suc- 
cess of  the  purchaser  in  raising  a  few  barrels  in  a  damaged  condition, 
at  a  cost  which  would  seem  to  have  exceeded  their  value.  Navonne 
V.  Haddon,  9  C.  B.  80  ;  Rosetto  v.  Gurney,  11  Id.  176. 

In  the  recent  case  of  Hills  v.  The  London  Assurance  Company,  5  M. 
&  W.  569,  the  English  courts  virtually  abandoned,  Davy  v.  Milford, 
for  the  sounder  rule  which  prevails  in  this  country.  Wheat,  valued 
at  £1,600,  and  insured  for  £1,500,  was  shipped  in  bulk,  from  Konigs- 
berg  to  London.  The  vessel  sprung  a  leak  while  at  sea  in  a  severe 
gale,  and  a  large  part  of  the  wheat  was  pumped  up  and  washed  over- 
board, in  the  course  of  the  efforts  made  to  free  her  from  water.  The 
case  was  said  to  be  one  of  the  entire  loss  of  part  of  the  subject  matter 
of  the  insurance,  and  to  be  not  the  less  total,  within  the  authority  of 
Davy  V.  Milford,  because  the  residue  escaped  without  injurjr.  But  the 
court  held  that,  unless  the  contract  could  be  interpreted  as  an  insur- 
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aiice  of  each  kernel  or  particle  of  corn,  which  was  out  of  the  ques- 
tion, the  loss  was  partial  and  within  the  terms  of  the  memorandum. 
It  was  erroneously  stated  that  the  insurance  in  Davy  v,  Milford, 
was  on  sugar,  and  that  each  hogshead  had  been  valued  and  insured 
separately,  an  assumption  which  would  not  have  sufficed  to  reconcile 
the  cases,  if  it  had  been  true,  because  no  one  of  the  pacltages  was  saved, 
and  the  presumption  would  seem  to  have  been,  that  a  part  of  each  was 
lost  (ante,  TSY).  But  the  weight  due  to  Hill  v.  The  London  A^aurance 
Company,  is  not  lessened  by  this  oversight ;  and  it  was  cited  and 
followed  in  Rosetto  v.  Gurney,  11  C.  B.  116,  185,  as  conclusive  against 
the  right  to  treat  the  loss  of  part  of  a  cargo — insured  generally  and 
collectively — as  total  within  the  words  or  meaning  of  a  proviso,  ex- 
cluding average  losses  from  the  operation  of  the  policy. 

But  while  the  rule  which  forbids  an  entire  insurance  to  be  appor- 
tioned for  the  purpose  of  taking  a  loss  within  the  terms  of  the 
memorandum,  out  of  its  operation,  is  well  settled,  so  far  at  least  as 
the  United  States  are  in  question,  there  is  no  reason  why  a  number 
of  articles  should  not  be  severally  insured,  and  where  this  course  is 
pursued  the  destruction  of  any  one  of  the  subjects  of  the  policy  ma^'  be 
absolutely  total,  notwithstanding  the  preservation  of  the  rest.  The 
difficulty  is  in  the  application  of  tlie  principle,  and  to  kuow  when  the 
several  enumeration  or  valuation  of  the  goods  will  so  far  control  the 
contract  as  to  render  it  apportionable.  It  has  been  said  that,  when 
goods  of  different  kinds,  covered  by  the  same  policy,  are  severally 
enumerated  as  exempt  from  average  below  a  certain  percentage  or 
altogether,  the  ratio  of  the  loss  will  be  calculated  on  the  value  of  each 
kind  and  not  of  the  whole.  The  Insurance  Company  v.  Bland,  9 
Dana,  143  ;  2  Phillips,  505  ;  2  Arnould,  861.  The  same  result  will 
follow,  when  different  species  of  merchandise  are  severally  valued  in 
the  policy,  although  not  enumerated  severalljr  in  the  memorandum. 
The  Ocean  Insurance  Company  v.  Carrington,  3  Conn.  351 ;  2  Phillips, 
607;  Silloioay  v.  Tlie  Neptune  Ins.  Co.,  12  Gray,  73.  If  for  instance 
the  insurance  is  on  hides  and  sugar,  the  entire  loss  of  the  sugar  will 
give  a  right  to  indemnity,  although  the  hides  are  in  specie.  So  when 
goods  of  the  same  kind  are  separately  invoiced  and  insured,  or  when 
insurance  is  made  specifically  upon  bales  or  other  packages  valued 
and  invoiced  by  the  bale  or  package,  or  number  of  packages  or  parcels 
less  than  the  whole,  the  loss  of  an  entire  parcel  or  package  thus 
separately  valued  and  insured  is  a  total  loss  within  the  memorandum. 
Kettel  V.  The  Alliance  Ins.  Co.,  10  Gray,  144,  154.  And  it  would  seem 
to  be  established  in  England,  that  an  insurance  of  different  kinds  of 
goods  is  so  far  apportionable,  that  the  entire  loss  of  one  kind  will 
be  total,  notvvithstanding  the  preservation  of  the  rest,  and  although 
the   policy   does   not   specify   the   goods    on    board ;    Buff  v.   Mac- 
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kenzie,  3  C.  B.,  N.  S.  16 ;  Wilkinson  v.  Hyde,  lb.  30  :  and  in  the  latter 
case  the  court  said,  that  when  the  goods  are  of  different  species,  it  is 
the  same  as  if  each  species  were  enumerated.  In  this  instance  the 
goods  were  in  separate  packages,  although  some  of  the  packages  con- 
tained more  than  one  kind,  but  this  remark  does  not  apply  to  Duf  v. 
Mackenzie,  when  an  insurance  on  "  master's  effects,"  was  held  to  be  as 
several  as  if  each  instrument  or  article  of  clothing  had  been 
specifically  mentioned. 

But  the  mere  fact  that  the  goods  are  in  separate  bales  or  packages, 
will  not  in  the  absence  of  a  separate  valuation  render  the  insurance 
several,  or  take  the  loss  of  one  or  more  of  the  packages  out  of  the 
memorandum.  Rallie  v.  Janson,  6  E.  &  B.  4  22  ;  Entwisle  r.  Ellis,  2 
H.  &  N.  549.  In  Entwisle  v.  Ellis,  Watson,  Baron,  said,  that  it  was 
clear  that  the  destruction  of  part  of  such  a  cargo  was  not  a  total  loss 
of  part,  but  a  partial  loss  of  the  whole;  otherwise  a  recovery  might  be 
had  under  an  insurance  of  a  cargo  of  fruit  free  from  average  if  a  single 
apple  or  orange  was  destroyed.  And  the  better  opinion  would  seem 
to  be,  that  the  separate  valuation  of  different  hogsheads  or  bales  of  the 
same  merchandise,  will  not  justify  an  adjustment  of  the  loss  on  the 
value  of  each  hogshead  or  bale,  without  a  clause  authorizing  such  a 
computation.     1  Arnould,  320  ;  2  Id.  865-869. 

The  question  arose,  in  Newlin  v.  The  Insurance  Company  of  North 
America,  8  Harris,  312,  where  "an  insurance  of  $5,200,  on  104  bales 
of  cotton,  valued  at  fifty  dollars  per  bale,  free  from  average  under  five 
per  centum,  unless  general,"  was  held  to  be  an  entire  contract,  which 
embraced  the  goods  at  risk  as  a  whole,  and  could  not  be  apportioned 
for  the  purpose  of  giving  the  insured  an  indemnity  for  an  injury  sus- 
tained by  some  of  the  bales  which  exceed  five  per  centum,  if  calculated 
solely  with  reference  to  them,  but  fell  short  of  that  ratio  if  the  whole 
value  of  the  property  covered  by  the  insurance  was  taken  into  view  in 
making  the  computation.  The  case  was  examined  at  length  by  the 
court,  who  held,  that  if  a  separate  valuation  would  constitute  a 
distinct  or  severable  insurance  in  any  case,  it  would  not  do  so  when 
the  whole  was  valued  in  the  aggregate,  and  a  separate  and  equal  value 
aflBxed  to  each  parcel,  obviously  for  the  purpose  of  showing  that  each 
was  estimated  as  having  the  same  value  as  the  other.  "  Magens,"  said 
Black,  0.  J.,  who  delivered  the  decision  of  the  court,  "gives  it  as 
his  own  opinion,  that  the  percentage  ought  to  be  calculated  on  each 
package  or  parcel,  especially  where  the  amount  insured  on  each  parcel 
is  expressly  declared.  But  he  admits  that  there  is  no  rule  on  the  sub- 
ject, and  that  the  general  opinion  of  other  merchants  is  not  in  accord- 
ance with  his  own.  Arnould  (vol.  2,  p.  865)  declares  that  the  effect 
of  a  separate  valuation  of  the  parcels  is  to  give  a  separate  insurance 
on  each.     He  seems  to  have  taken  it  from  a  dictum  of  Lord  Abinger, 
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in  Hills  V.  London  Assurance  Company,  5  Mees.  &  Wei.  515,  which 
was  made  under  a  total  and  palpable  mistake,  about  the  law  and  the 
facts  oi  Davy  v.  Ifilford,  and  which  amounts,  at  best,  to  no  more  than 
this  :  that  a  separate  insurance  on  each  hogshead  of  sugar  would  make 
the  underwriter  liable  (though  it  be  warranted  free  of  simple  average,) 
for  the  loss  of  any  single  entire  hogshead.  Phillips,  in  his  work  on 
Insurance  (vol.  2,  p.  507),  says,  that  a  separate  valuation  of  different 
articles  gives  each  article  as  a  distinct  basis  on  which  to  calculate  the 
rate  of  exception,  and  cites  The  Ocean  Insurance  Company  v.  Ca7-ring- 
toa,  3  Connecticut,  R.  35T.  Perhaps  he  means  that,  if  several  distinct 
kinds  of  property  be  insured,  each  at  a  distinct  value,  the  rate  of  ex- 
ception should  be  calculated  on  the  value  of  the  class  or  kind  to  which 
it  belongs,  and  not  on  that  of  the  whole  invoice  ;  as  if  liorses  and  oxen 
be  valued  separately,  and  a  loss  of  the  oxen  occurs,  the  Ave  per  cent, 
must  be  calculated  on  the  value  of  the  oxen  alone,  and  not  on  that  of 
the  horses  and  oxen  together.  I  say,  this  is  probably  his  meanins:, 
because  his  words  will  bear  that  interpretation,  and  because  the  case 
he  refers  to  decided  nothing  more.  It  cannot  be  denied,  however,  that 
his  note  in  Benecke  (Stevens  &  Benecke,  441),  is  free  from  ambiguity; 
but  he  founds  that  too  on  the  Ocean  v.  Carrington,  the  extent  of  which, 
as  an  authority,  we  think,  has  been  misapprehended. 

"  Among  the  writers,  and  in  the  codes,  of  continental  Europe,  we 
find  no  trace  of  the  doctrine  supported,  or  at  least  recommended,  by 
Magens.  Their  definitions  of  average  seem  to  exclude  it.  2  Valin,  159  ; 
2  Emerigon,  7.  The  only  basis  expressly  given  by  them  for  computing 
the  rate  of  exception  is  the  amount  insured  by  one  policy ;  3  Pardessus, 
424  ;  and,  even  where  there  are  several  parties  insured  by  the  same 
policy,  the  per  cent,  is  counted  on  the  aggregate  of  their  several  in- 
terests. The  insured,  in  such  a  case,  are  said  to  be  a  kind  of 
partnership,  and  with  regard  to  the  insurer,  represent  all  together  but 
one  person.     2  Boulay  Paty,  423. 

"  But  admitting  that  a  separate  valuation  of  the  separate  packages 
or  parcels  of  the  same  species  of  goods,  is  the  same  as  an  insurance,  in 
terms  distinct  and  separate,  on  each  parcel,  can  we  consider  this  a 
case  of  separate  valuation  ?  None  of  the  writers  who  assert  this 
doctrine,  has  told  us  exactly  what  he  means  by  separate  valuation . 
If  these  bales  had  been  each  valued  distinctly  by  itself,  and  especially 
if  the  value  put  on  some  of  them  had  been  different  from  the  others, 
and  if  no  aggregate  sum  had  been  given  as  the  amount  insured  upon 
the  whole,  this  case  might  have  worn  another  aspect  altogether.  But 
the  sum  of  $5,200  is  insured  on  the  whole  lot,  and,  though  the  price 
per  bale  is  mentioned,  it  is  onljr  done  as  showing  the  process  by  which 
the  sum  total  was  calculated." 

It  being  thus  established,  that  every  loss  which  is  partial,  either  in 
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its  own  nature,  or  within  the  meaning  of  the  policy,  as  applied  to  the 
subject  matter  insured,  will  fall  within  and  be  excluded  by  the  merao- 
randura,  it  might  naturallj^  follow,  that  no  loss  which  would  be  total,  if 
the  memorandum  were  absent,  could  be  rendered  partial  by  its  presence, 
and  thus  brought  within  its  operation.  Yet  this  conclusion  is  hardly 
sustained  by  the  authorities,  where  the  voyage  is  completed,  and  the 
goods  brought  to  the  port  of  destination.  For  while  the  loss  is  con- 
fessedly partial,  under  these  circumstances,  so  long  as  the  property  at 
risk  is  in  being,  and  has  an  appreciable  value,  although  so  much  injured, 
as  to  be  worth  less  than  the  freight  due  for  its  carriage  ;  Glennie  v. 
The  London  Assurance  Gompany,  2  M.  &  S.  371 ;  Thompson  v.  The 
Royal  Exchange  Insurance  Gompany,  16  East,  214;  some  of  the  de- 
cisions go  still  farther,  and  to  the  point,  that  a  mere  loss  of  value 
however  total,  will  not  constitute  a  total  loss  within  the  memorandum, 
if  the  goods  still  retain  their  original  form  and  are  susceptible  of  being 
carried  to  their  destination.  Thus,  where  a  cargo  of  fish,  insured  free 
from  average,  "  at  and  from  Newfoundland  to  a  port  of  discharge  in 
Portugal,"  was  so  much  injured  by  heavy  weather  during  the  voyage, 
that  part  of  the  fish  was  thrown  overboard  while  at  sea,  and  the 
residue,  which  was  worthless,  after  the  arrival  of  the  vessel  at  Lisbon, 
the  insurers  were  held  free  from  liability,  on  the  ground  that  an  actual 
total  loss  means  a  total  loss  of  the  goods  themselves,  and  not  merely 
of  the  qualities  which  render  them  valuable.  Cocking  v.  Frasier,  4 
Douglas,  295.  This  decision  was  well  calculated  to  give  effect  to  the 
purpose  of  the  memorandum,  which  is  to  protect  the  insurer  from  losses 
arising  from  the  perishable  nature  of  the  goods  insured,  and  not  solely 
or  principally  from  the  agencj''  or  operation  of  external  causes  ;  but  it 
was,  notwithstanding,  questioned  by  Lord  Ellenborougii,  in  Gologan  v. 
The  London  Assurance  Gomjmny,  5  M.  &  S.  449,  where  he  expressed 
the  opinion  that  the  loss  of  a  commodity  is  not  tlie  less  total,  because 
it  exists  in  specie,  if  its  whole  value  be  gone,  and  it  exists  only  in  the 
shape  of  a  nuisance.  Silloway  v.  The  Neptune  his.  Go.,  12  Gray,  73. 
In  Williams  v.  Gole,  16  Maine,  217,  the  court  adopted  this  view  of  the 
question,  by  holding  that  an  entire  loss  of  value  is  in  fact  a  total  loss, 
and  will  entitle  the  insured  to  an  indemnit}'',  notwithstanding  an  ex- 
ception of  partial  losses  from  the  benefit  and  operation  of  the  pollcj'. 
But  the  weight  of  authority  in  this  country  is  the  other  way,  and  would 
seem  to  show,  that  nothing  which  falls  short  of  the  entire  destruction  or 
annihilation  of  the  property  at  risk,  can  be  a  loss  within  the  terms  of 
the  memorandum,  where  the  question  arises  at  the  port  of  destination, 
and  is  not  complicated  bj'  the  intervention  of  circumstances  which  de- 
feat the  voyage,  or  preclude  the  possibility  of  carrying  the  cargo  to  ils 
destination.  Wallerstein  v.  TJie  Golumbian  Ins.  Go.,  3  Robertson,  52S. 
The  law  was  so  held  in  Neilson  v.  The   Golumbia  Ins.  Go.,  3  Caines, 
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108,  which  was  followed  in  Depeyster  v.  The  Sun  Insurance  Compani/, 
lY  Barb.  301,  and  authoritatively  confirmed  in  JBugg  r.  The  Anguata  In- 
surance Company,  '7  Howard,  595,  where  it  was  said  that  an  intrinsic  loss 
of  value  is  not  a  total  loss  within  the  memorandum,  if  the  goods  are 
in  being,  and  can  be  forwarded  with  safety  to  themselves  and  those  in 
charge  of  the  vessel.  And  in  Williams  v.  The  Kennebeck  Insurance 
Company,  31  Maine,  455,  the  court  virtually  overruled  their  prior 
decisions,  and  held,  under  the  rule  laid  down  in  Hugg  v.  The  Augusta 
Insurance  Gompiany,  that  the  arrival  of  the  goods  in  specie  at  their 
destination  was  conclusive  against  the  right  to  recover  under  the 
memorandum. 

It  may,  however,  be  observed,  that  no  loss  can  well  be  partial 
within  the  memorandum,  which  would  be  actually  total  under  the  rest 
of  the  policy,  without,  or  even  with,  the  aid  of  an  abandonment  to  the 
insurers ;  and  the  better  opinion  would  seem  to  be,  that  an  entire  loss 
of  value  is  virtually,  if  not  actually  total,  and  dispenses  with  the 
necessity  for  an  abandonment,  by  rendering  it  useless,  and  leaving 
nothing  for  the  insured  to  cede.  It  is  true,  that  losses  which  are 
essentially  partial,  and  therefore  within  the  memorandum,  cannot  be 
taken  out  of  it,  on  the  ground  that  they  equal  half  the  value  of  the 
property  at  risk,  and  may  therefore  be  treated  as  constructively  total  ; 
because  this  rule  is  found  on  a  legal  fiction,  intended  to  aid  in  the 
adjustment  of  existing  liabilities,  and  which  would  be  perverted  from 
its  true  purpose,  if  it  were  permitted  to  impose  them.  But  the  breach 
of  the  contract  of  insurance,  viewed  as  a  contract  of  indemnit3r,  is  not 
the  less  entire,  where  the  value  of  the  property  is  wholly  gone,  or  the 
insured  deprived  of  its  use  and  enjoyment,  because  it  still  exists  in 
specie  (ante,  699)  ;  and  hence  an  entire  loss  of  value  might  seem  to 
fall  without  the  memorandum  and  within  the  operation  of  the  rest  of 
the. policy.  Whether  an  abandonment  is  or  is  not  necessary,  should 
not  vary  the  result,  or  be  viewed  as  a  material  point  in  the  determi- 
nation of  the  question  ;  for  an  abandonment  can  never  create  a  total 
loss,  although  it  may  be  a  condition  precedent  to  the  remedy  (ante). 

It  is  well  settled  under  the  authorities  in  England  and  the  United 
States,  that  where,  in  consequence  of  a  marine  disaster,  the  goods  can- 
not be  forwarded  to  their  destination  without  an  additional  cost  which 
equals  or  exceeds  their  value ;  a  recovery  may  be  had  for  a  total  loss, 
notwithstanding  the  memorandum;  Rosettow.  Giirney,  11  C.  B.  117; 
FarnsworLh  v.  Hyde,  18  C.  B.,  N.  S.  835,  2  C.  P.  L.  R.  ;  and  the  principle 
is  nearly  if  not  quite  the  same  when  there  is  an  entire  loss  of  value. 
In  the  latter  case  the  goods  are  not  worth  having ;  in  the  former,  the 
insured  cannot  have  them  without  paying  as  much  as,  or  more  than 
they  are  worth. 

AVe  have  seen  that  an  injury  rendering  the  vessel  unfit  for  naviga- 
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tion  is  virtually  total  with,  and  perhaps  without  the  aid  of  an  abandon- 
ment (ante,  688)  ;  Ballard  v.  The  Roger  Williams  Ins.  Co.,  1  Curtis,  149 ; 
Cambridge  v.  AndeiHon,  2  B.  &  C.  691 ;  Kyiight  v.  Faith,  15  Q.  B.  649  ; 
and  it  would  seem  that  the  insurers  should  be  answerable  under  these 
circumstances,  whether  the  insurance  is  or  is  not  free  from  average. 
In  Murray  v.  Hatch,  6  Mass.  465,  a  vessel  insured  against  total  loss 
only,  was  thrown  by  a  storm  on  one  of  the  West  India  islands,  and 
too  much  injured  to  be  sent  to  sea  again  without  extensive  repairs, 
which  the  master  was  unable  to  make  for  want  of  funds  ;  but  the  court 
were  of  opinion,  that  as  the  vessel  was  in  safety  at  a  port  where  she 
might  have  been  repaired,  or  the  owners  and  insurers  consulted,  and 
their  directions  followed,  the  master  was  not  justified  in  proceeding  to 
a  sale,  and  no  recovery  could  be  had  under  the  terms  of  the  polic}"^ ;  and 
a  similar  view  was  taken  in  Buchanan  v.  The  Ins.  Co.,  6  Cowen,  331. 
When,  however,  the  point  arose  in  Heehner  v.  The  Eagle  Ins.  Co.,  10 
Gray,  131,  it  was  held  that  an  insurance  against  total  loss  only,  compre- 
hends all  losses  that  can  under  the  rule  prevailing  in  the  United  States 
be  made  constructively  total  by  an  abandonment.  And  Shaw,  C.  J., 
seems  to  have  been  of  opinion  that  a  similar  construction  should  be 
put  on  an  insurance  free  from  average,  when  the  subject  is  the  vessel  or 
goods  not  perishable  in  their  nature.  Eeebner  v.  The  Eagle  Ins.  Co., 
10  Gray,  131,  135  ;  Ketiel  v.  The  Alliance  Ins.  Co.,  lb.  144,  152. 

In  the  instances  hitherto  considered,  the  voyage  might  have  been 
completed,  and  the  question  was  whether  the  injury  to  the  goods  cou- 
stituted  a  total  loss.  A  different  case  arises  when  the  voyage  is  in- 
terrupted by  a  cause  for  which  the  insurers  are  responsible,  because  the 
cargo  is  insured  for  the  voj'age,  and  if  it  cannot  be  delivered  in  con- 
sequence of  the  perils  of  the  sea,  the  contract  is  as  much  broken  as  if 
the  subject  matter  was  destroyed.  Lord  v.  The  Neptune  Ins.  Co.,  10 
Gray,  109,  111.  There  are,  consequently,  two  kinds  of  total  losses; 
one  where  the  peril  operates  to  destroy  the  goods  ;  the  other,  where 
it  prevents  the  completion  of  the  voj'age,  and  as  neither  of  them  is 
withdrawn  from  the  operation  of  the  policy  by  the  memorandum  ;  so 
a  recovery  may  be  had  under  it  for  both.  The  Delaware  Lis.  Co.  v. 
Winter,  38  Pennsylvania,  ITG  ;  Tudor  v.  T/ie  New  England  Ins.  Co.,  12 
Gushing,  554.  In  Manning  v.  Newnham,  3  Douglas,  ]  30,  the  insurers  were 
accordingly  held  answerable  for  a  total  loss  on  ship,  freight  and  cargo 
insured  free  from  average,  although  the  ship  and  cargo  were  in  safety 
at  the  port  of  departure  ;  because  the  ship  which  had  been  compelled  to 
put  back  by  a  storm  was  disabled  from  continuing  the  voyage,  and 
there  were  no  available  means  for  the  transportation  of  the  cargo.  The 
principle  is  the  same,  whether  the  peril  acts  indirectly  through  the  ship, 
or  directly  on  the  goods ;  and  in  Dyson  v.  Rowcroft,  3  Bos.  and  Pul. 
476,  the  loss  was  held  to  be  total  within  the  memorandum,  on  proof 
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that  part  of  the  cargo  had  been  thrown  overboard  during  a  gale  to  save 
the  ship,  and  that  the  rest  were  too  much  damaged  to  be  kept  or  carried 
forward.  Whether  the  goods  were  destroyed  by  the  perils  of  the  sea 
or  reduced  to  such  a  condition  that  they  could  not  be  preserved,  was 
said  by  Lord  Alvanley  not  to  vary  the  nature  of  the  loss  or  the  liability 
of  the  insurers.  The  same  result  was  reached  in  Perry  v.  Aberdeen,  9 
B.  &  C.  411,  where  the  ship  was  stranded,  and  the  cargo  too  much  in- 
jured by  salt  water  to  bear  transportation  from  the  coast  of  Italj^ 
where  the  disaster  happened,  to  the  place  of  destination  in  England. 

It  is  equally  well  settled  that  where  the  cargo  is  damaged  and  would 
perish  by  decay  if  forwarded,  the  insured  will  not  lose  the  right  to  com- 
pensation by  effecting  a  sale  for  the  benefit  of  all  concerned.     In  B.oux 
V.  Salvador,  1  Bing.  F.  C.  52fi,  3  Id.  226,  raw  hides  insured  free  from 
average,  at  and  from  Valparaiso  to  England,  were  so  much  injured  dur- 
ing the  voyage  that  the  master  was  compelled  to  sell  them  at  Rio  de  Ja- 
neiro where  the  vessel  had  taken  refuge.     The  ship  was  repaired,  and 
completed  the  voyage  in  safety  with  the  rest  of  the  cargo,  while  the  pur- 
chaser preserved  the  hides  b}'  tanning,  and  might  have  forwarded  them 
bj'  the  ship.     The  question  whether  the  insurers  were  liable  for  a  total 
loss  was  decided  afHrmatively  by  the  Court  of  Common  Pleas,  and  sub- 
sequently on   error   by   the   Exchequer   Chamber,  who   held,   on  the 
authority  of  Dyson  v.  Rowcroft,  tliat  when  the  goods  cannot  be  carried 
to  their  destination  in  specie,  in  consequence  of  damage  inflicted  by  a 
peril  of  the  sea,  the  contract  of  insurance  is  as  much  violated  as  if  they 
were  destroyed.    In  delivering  the  judgment  of  the  court  below,  Tindal, 
C.  J.,  said,  that  it  was  a  necessary  inference  from  the  evidence  "  that 
in  consequence  of  damage  from  perils  of  the  sea,  one  of  the  perils  in- 
sured against,  it  became  impracticable  to  carry  the  hides,  in  specie,  to 
the  termination  of  the  voyage  for  which  they  were  insured  ;  and  that, 
if  it  had  been  possible  to  have  taken  them  to  Bordeaux,  they  would 
have  arrived  in  a  state  of  putridity,  having  altogether  lost  the  character 
of  hides.     We  do  not  hold  the  loss  to  be  total,  vipon  the  ground  that 
the  hides,  if  carried  to  Bordeaux,  would  have  arrived  in  so  bad  a  state, 
that  they  would  have  sold  for  less  than  the  freight  and  expenses,  or 
would  have  been  altogether  unsalable  there ;    that  state  of  circum- 
stances might  not  be  suflicient  to  make  a  constructive  total  loss,  where 
the  underwriter  has  guarded  himself  from  being  answerable  for  average 
losses  by  a  special  clause  in  the  policy  ; — but  we  hold  it  to  be  total,  on 
the  ground,  and  that  ground  only,  that,  upon  the  evidence,  the}'  never 
could  have  arrived  as  hides  at  all.     The  present  case  appears  to  agree 
so  nearly  with  that  of  Dyson  v.  Roiucroft,  3  Bos.  &  Pul.  414,  that  no 
sound  distinction  in  this  respect  can  be  made  between  them.     And  the 
judgment  given  by  Lord  Alvanley,  appears  to  us  to  govern  the  case 
now  under  discussion.     '  Unless,'  saj'S  Lord  Alvanley,  '  the  consequence 
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of  the  damage  sustained,  be  the  total  loss  of  the  commodity,  the  under- 
writer does  not  agree  to  be  answerable  ;  but  if  the  commodity  be  totally 
lost  to  the  assured,  he  undertakes  to  pay.'  And  afterwards,  discussing 
what  is  a  total  loss,  he  saj's,  '  the  commodity  here  was  in  such  a  state 
that  it  could  not  be  suffered  to  remain  on  board,  consistently  witli  the 
health  of  the  crew  ;  in  consequence  of  this  necessity  the  commodity  was 
annihilated,  by  being  tlirown  overboard.'  We  thinli  the  facts  of  the 
present  case,  bring  the  hides  into  the  same  predicament  as  the  fruit 
there;  either  they  would  have  been  annihilated  by  putrefaction,  or  by 
being  thrown  overboard.  And  upon  that  supposition,  a  sale  by  the 
captain,  which  was  necessary  and  expedient  for  all  concerned,  made 
the  loss  not  the  less  total." 

A  similar  view  was  taken  by  Lord  Abinger,  when  the  case  came 
before  the  Exchequer  Chamber.  "  It  has  been  contended,"  said  he, 
"  that  even  if  these  goods  had  not  been  excepted  from  average  loss  by 
the  memorandum,  unless  upon  the  condition  of  stranding,  there  would 
not  in  this  case  have  been  a  total  loss ;  and  that  a  fortiori,  being  goods 
so  expressly  excepted  from  average  loss  by  the  memorandum,  they 
could  not  become  totally  lost,  so  long  as  any  part  remained  in  specie 
at  the  termination  of  the  risk,  and  that  the  risk  terminated  when  the 
goods  were  taken  out  at  Rio  de  Janeiro,  when  they  were  so  far  from 
being  destroyed  by  the  perils  of  the  sea,  that  they  were  actually  sold 
as  hides,  and  were  capable  of  being  tanned. 

"  It  appears  to  us,  that  there  is  no  ground  whatever  for  this  assumed 
distinction  between  goods  that  are  subject  to  a  partial  loss  uncon- 
ditionally, an<]  goods  excepted  by  the  memorandum  from  such  a  loss. 
The  interest  which  the  goods  assured  may  have,  in  certain  cases,  to 
convert  a  partial  loss,  into  a  total  loss,  may  be  a  fair  argument  to  a 
jury  upon  a  doubtful  question  of  facts,  as  to  the  nature  of  the  loss,  or 
the  motive  for  an  abandonment,  and  in  the  same  view  that  interest  has 
been  adverted  to  occasionally  by  judges  where  the  conclusions  to  be 
drawn  from  facts,  upon  a  special  case,  or  upon  a  motion  for  a  new  trial, 
were  open  to  discussion.  But  there  is  neither  authority  nor  principle 
for  the  distinction  in  point  of  law ;  whetlier  a  loss  be  total  or  partial  in 
its  nature,  must  depend  upon  general  principles.  The  memorandum 
does  not  vary  the  rules  upon  which  a  loss  shall  be  partial  or  total ;  it 
does  no  more  than  preclude  an  indemnity  for  an  ascertained  partial 
loss,  except  on  certain  conditions.  It  has  no  application  whatever  to  a 
total  loss,  or  to  the  principle  on  which  a  total  loss  is  to  be  ascertained. 

"Dismissing  this  distinction,  then,  the  argument  rests  upon  the 
position,  that  if,  at  the  termination  of  the  risk,  the  goods  remain  in 
specie,  however  damaged,  there  is  not  a  total  loss.  Now  this  position 
mav  be  just,  if  by  the  determination  of  the  risk  is  meant  the  arrival  of 
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the  goods  at  their  j^lace  of  destination,  according  to  the  tei-ms  of  the 
policy. 

"  But  there  is  a  fallacy  in  applying  those  words  to  the  termination 
of  the  adventure,  before  that  period,  by  a  peril  of  the  sea.  The  object 
of  the  policy  is  to  obtain  an  indemnity  for  any  loss  that  the  assured 
may  sustain,  by  the  goods  being  prevented,  by  the  perils  of  the  sea, 
from  arriving  in  safety  at  the  port  of  their  destination.  If,  by  reason 
of  the  perils  insured  against,  the  goods  do  not  so  arrive,  the  risk  may 
in  one  sense  be  said  to  have  terminated  at  the  moment  when  the  goods 
are  finally  separated  from  the  vessel ;  whether  upon  such  an  event  the 
loss  is  total  or  partial,  no  doubt  depends  upon  the  circumstances.  But 
the  existence  of  the  goods,  or  any  part  of  them,  in  specie,  is  neither 
conclusive,  nor,  in  many  cases,  a  material  circumstance  to  that  question. 
If  the  goods  are  of  an  imperishable  nature,  if  the  assured  becomes 
possessed,  or  can  have  the  control  of  them,  if  they  have  still  an  oppor- 
tiniity  of  sending  them  to  their  destination — the  mere  retardation  of 
tlieir  arrival  at  their  original  port,  may  be  of  no  prejudice  to  them,  be- 
yond the  expense  of  reshipment  in  another  vessel.  In  such  a  case  the 
loss  can  be  but  a  partial  loss,  and  must  be  so  deemed,  even  though  the 
assui'ed  should,  for  some  real  or  supposed  advantage  to  themselves, 
elect  to  sell  the  goods  where  thej'  have  been  landed,  instead  of  taking 
measures  to  transmit  them  to  their  original  destination.  But  if  goods 
once  damaged  by  the  perils  of  the  sea,  and  necessarily  landed  before 
the  termination  of  the  voj'age,  are,  by  reason  of  that  damage,  in  such  a 
state,  though  the  species  be  not  utterly  destroyed,  that  they  cannot 
with  safety  be  resbipped  into  the  same,  or  any  other  vessel ;  if  it  be 
certain  that  before  the  termination  of  the  original  voyage,  the  species 
itself  would  disappear  and  the  goods  assume  a  new  form,  losing  all 
their  original  character ;  if,  though  imperishable  they  are  in  the  hands 
of  strangers,  not  under  the  control  of  the  assured  ;  if  bjr  no  circum- 
stance over  which  he  has  any  control  they  can  ever,  or  within  no  assign- 
able period,  be  brought  to  their  original  destination, — in  any  of  these 
cases,  the  circumstances  of  their  existing  in  specie,  at  that  forced 
termination  of  the  risk,  is  of  no  importance.  The  loss  in  its  nature  is 
total  to  hina  who  has  no  means  of  recovering  his  goods,  whether  his  in- 
ability arises  from  their  annihilation,  or  from  any  other  insuperable 
obstacle." 

In  this  case  the  goods  were  too  much  injured  to  be  forwarded  in 
specie,  but  the  principle  is  the  same  when  the  completion  of  the  voyage 
is  prevented  by  any  other  cause  for  which  the  insurers  are  responsible. 
An  injur}'  to  the  ship  which  is  irreparable,  or  which  cannot  be  repaired 
without  a  disproportionate  expense,  will,  accordingly,  be  a  total  loss  of 
the  carco  if  no  other  means  of  transportation  are  available.  Mannivg 
V.  Neimham,  3  Douglas,  130 ;  Robinson  v.  The  Gommonweallli  Ins.  Co., 
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3  Sumner,  220;  Lord  v.  The  Neptune  Ins.  Co.,  10  Gray,  109,  113,  IIY. 
And  so  the  loss  may  be  total  when  the  ship  is  capable  of  carrying  the 
cargo  and  the  cargo  might  be  forwarded  in  the  ship,  if  the  goods  are 
■wet  or  damaged,  and  the  cost  of  landing,  drying  and  reshipping  them 
would  exceed  their  value.  Rosetto  v.  Gurney,  11  C.  &  B.  177.  The 
insurers  engage  not  only  that  the  goods  shall  not  be  destroj-ed,  but 
that  they  may  be  carried  to  their  destination  notwithstanding  tlie  perils 
of  the  sea,  and  in  determining  whether  this  can  be  accomplished  it  is 
necessary  to  consider  not  merely  what  is  possible,  but  how  much  it 
will  cost.  To  require  that  a  loss  should  be  averted  by  incurring  a 
greater  loss  would  be  contrary  to  the  reason  which  is  the  life  of  the 
law. 

"In  matters  of  business,"  said  Maule  J.,  in  Moss  v.  Smith,  9  C.  B. 
94 ;  a  thing  is  commonly  treated  as  impossible,  which  is  impracticable, 
and  as  impracticable,  when  it  cannot  be  done  without  laying  out  more 
money  than  the  thing  is  worth." 

An  injury  to  the  ship  which  cannot  be  repaired,  without  an  expen- 
diture which  exceeds  her  value,  is  accordingly  deemed  irreparable  in 
England ;  Moss  v.  Smith ;  and  will  constitute  a  total  loss  of  the 
caro-o,  if  it  cannot  be  sent  forward  by  other  means  ;  see  Navonne  v. 
Eaddon,  9  C.  B.  30  ;  and  the  same  result  will  follow  in  the  United 
States  ;  when  the  injury  equals  half  the  value  of  the  vessel  (ante,  705), 
Robinson  v.  The  Commonwealth  Ins.  Co.,  3  Sumner,  220  ;  Coolidge  v. 
The  Gloucester  Ins.  Co.,  15  Mass.  341;  McGaw  v.  The  Ocean  Ins.  Co., 
23  Pick.  405,  410.  For  as  the  ship  owner  is  legally  entitled  to  aban- 
don under  these  circumstances,  as  between  himself  and  the  insurers  of 
the  vessel,  he  is  not  bound  to  prosecute  the  voyage  for  the  benefit  of 
the  insurers  of  the  freight  or  cargo.  See  Thiuing  v.  The  Washington 
Ins.  Co.,  10  Gray,  443,  455.  So  the  question  whether  the  cargo  of  a 
disabled  vessel  may  be  sold  at  the  port  of  necessity,  and  a  recovery 
had  for  a  total  loss,  will  be  answered  affirmatively,  if  the  cost  of  re- 
covering and  forwarding  the  goods,  would,  after  deducting  the  amount 
that  would  have  been  due  nnder  the  original  contract  of  affreightment, 
be  more  than  they  are  worth.  Rosseto  v.  Gur-ney,  11  C.  B.  177; 
Faryisworth  v.  Hyde,  11  C.  B.,  N.  S.  835;  2  C.  P.  L.  R;  Reimer  v. 
Reingrose,  6  Exchequer,  263.  "  The  question  for  the  jury,"  said  Jervis, 
C.  J.,  in  Rosetto  v.  Gurney,  "will  be,  was  it  practicable  to  send  the 
whole  or  any  part  of  the  cargo  to  its  place  of  destination,  Liverpool, 
in  a  marketable  state?  To  determine  this  question,  the  jury  must 
ascertain  the  cost  of  unshipping  the  cargo,  the  cost  of  drj'ing  and 
warehousing  it,  the  cost  of  transhipping  it  into  a  new  bottom,  and  the 
cost  of  the  diiference  of  transit,  if  it  can  only  be  effected  at  a  higher 
than  the  original  rate  of  freight.  Add  to  these  items,  the  salvage 
allowed,  in  proportion  to  the  value  of  the  cargo  saved — and  the  loss 
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will  be  total,  if  the  aggregate  exceed  the  value  of  the  cargo  when  de- 
livered at  Liverpool,  the  port  of  discharge.  But,  if  the  aggregate 
do  not  so  exceed  the  value  of  the  cargo,  or  of  that  part  of  it  saved,  the 
loss  will  be  partial  only."  The  same  rule  was  applied  in  Farnsworth 
V.  Hyde. 

An  abandonment  made  on  such  grounds  will  not  be  defeated  by  the 
act  of  the  insurers,  in  saving  part  of  the  cargo  and  forwarding  it  in 
another  vessel,  because  the  right  to  abandon  depends  on  the  state  of 
the  facts  at  the  time  and  not  on  what  occurs  subsequently,  (ante,  683) ; 
see  Ellicott  v.  The  Alliance  Ins.  Co.,  14  Gray,  318;  and  a  loss  is  not 
less  total,  because  it  may  be  averted  by  expending  more  than  the 
property  at  risk  is  worth,  (ante,  103).  Perry  v.  Ihe  Ohio  Ins.  Co.,  5 
Ohio,  365  ;  Bridges  v.  Niagara  las.  Go.,  1  Hill,  428  ;  Hill  v.  The  Rising 
Sun  Ins.  Co.,  Disney,  308.  In  Wallerstein  v.  2716  Columbian  Ins.  Co., 
3  Robertson,  528  ;  the  point  was,  however,  decided  the  other  way, 
and  the  arrival  of  any  portion  of  the  goods  said  to  be  an  answer  to  a 
claim  for  a  total  loss  under  the  memorandum,  which  could  not  be  over- 
come by  showing  that  the  cost  of  transportation  exceeded  their  value 
when  there,  and  that  they  were  forwarded  by  the  insurers  for  the 
express  purpose  of  defeating  the  abandonment  \yhich  had  been  made 
by  the  insured. 

It  is  equally  well  settled  in  the  United  States,  that  when  the  com- 
pletion of  the  voyage  is  prevented  by  a  cause  for  which  the  insurers 
are  responsible,  the  insurers  will  be  answerable,  notwithstanding  the 
memorandum.  Ilugg  v.  The  Augusta  Ins.  Co.,  Y  Howard,  595;  The 
Delaware  Ins  Co.  v.  Trustee,  2  Wright,  116 ;  Tud.or  v.  The  Neiv  Eng- 
land Ins.  Co.,  12  Gushing,  554;  Poole  v.  The  Protection  Ins.  Co.,  14 
Conn.  41;  Robinson  v.  The  Commonwealth  Ins.  Co.,  3  Sumner,  220; 
Treadwell  v.  The  Union  Ins.  Co.,  Y  Gowen,  220;  Bepeyster  v.  The  Sun 
M.  Ins.  Co.,  19  New  York,  2Y2.  A  different  view  seems  to  have  been 
taken  in  Dexjeyster  v.  The  Ins.  Co.,  11  Barb.  306;  but  the  case  is  a 
questionable  one,  and  when  the  point  was  brought  before  the  Court  of 
Errors,  it  was  decided  in  conformity  with  the  English  doctrine.  In 
Poole  V.  The  Protection  Ins.  Co.,  where  hides  insured  free  from  average, 
which  had  been  saved  from  the  wreck  of  the  vessel,  were  brought  to  one 
of  the  Bahama  Islands  in  a  state  of  incipient  jjutrefaction,  and  sold  for 
the  benefit  of  all  concerned,  it  was  held  to  be  a  total  loss,  because  the 
hides  could  not  be  forwarded,  and  the  only  alternative  was  a  sale.  This 
case  nearly  resembles  Roux  v.  Salvador,  and  was  decided  upon  the 
same  principle.  In  like  manner,  where  a  ship  laden  with  ice,  was  dis- 
abled during  a  gale,  and  compelled  to  await  repairs  at  an  intermediate 
pioint  in  the  East  Indies,  it  was  held  that  the  cargo  might  be  sold  and 
a  recovery  had  for  a  total  loss,  because  the  ice  was  melting  rapidly, 
and  an  attempt  to  keep  and  forward  it  would  be  disastrous  to  all  the 
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parties  interested.     Tudor  v.  The  New  England  Jns.  Co.,  12  Cashing, 
504. 

The  principle  of  these  decisions  is  a  wise  and  beneficial  one,  When 
the  voyage  is  interrupted  by  a  marine  disaster,  it  may  be  necessary  to 
choose  between  selling  perishable  commodities,  and  keeping  them  until 
the  ship  can  be  repaired,  with  a  certainty  that  they  will  decay.  If  the 
former  alternative  could  not  be  adopted  without  losing  the  right  to  an 
indemnity,  the  insured  would  naturally  adopt  the  latter,  and  an  injury 
would  ensue,  for  which  there  would  be  no  equivalent.  It  is  therefore 
for  the  interest  of  all  concerned  that  he  should  be  authorized  to  dispose 
of  the  goods  at  once,  and  recover  for  the  total  loss  which  the  sale  has 
averted. 

The  rule  and  the  reason  of  it  were  stated  with  great  clearness  by  the 
Supreme  Court  of  Massachusetts,  in  delivering  judgment  in  the  case  of 
Tudor  v.  The  New  England  Ins.  Go. 

"  The  contract  with  the  underwriters  on  a  cargo  for  a  voyage  is,  that 
the  goods  shall  arrive  at  the  port  of  destination  uninjured  by  the  perils 
of  the  sea,  and  in  the  case  of  memorandum  articles  that  they  shall  then 
exist  in  specie  though  partially  injured  or  destroyed.  If,  therefore,  by 
reason  of  the  perils  insured  against,  it  is  rendered  certain  in  the  course 
of  the  voyage,  that  the  article  insured  will  inevitably  perish  or  waste 
awa}',  or  that  on  arrival  it  will  cease  to  exist,  it  is  a  total  loss  under  the 
memorandum  clause  ;  and  a  sale  of  the  article,  at  an  intermediate  port 
in  which  the  vessel  is,  by  reason  of  distress,  will  be  justified,  and  the 
proceeds  will  become  a  salvage  for  the  benefit  of  the  party  who  is  to 
bear  the  loss.  In  such  case  it  is  clear  that  the  loss  is  total,  because  if 
the  voyage  had  been  pursued  and  completed,  the  articles  insured  would 
have  ceased  to  exist,  and  thus  been  totally  lost  within  the  meaning  of 
the  policy  at  the  port  of  destination.  The  sale,  therefore,  at  the  inter- 
.  mediate  port,  does  not  at  all  change  the  rights  of  the  parties  under  the 
policy,  but  saves  something  for  the  benefit  of  the  insurers,  which  would 
otherwise  be  wholly  lost.  Parry  v.  Aberdeen,  9  B.  &  C.  411  ;  Poole  v. 
Protection  Ins.  Go.,  14  Conn.  47  ;  Robinson  v.  Gommonweallh  Ins.  Go., 
3  Sumner,  221 ;   Williams  v.  Gole,  4  Shepl.  20T. 

"The  evidence  in  the  present  case  leaves  no  room  for  doubt  that  the 
ice  being  necessaril}'  removed  from  the  hold  in  which  it  was  carefully 
packed  in  non-conducting  substances  and  landed  at  Bahia,  in  a  tropical 
climate,  within  a  short  distance  of  the  equator,  could  not  have  been  re- 
shipped.  It  must  inevitably  have  perished  there.  The  loss  was  there- 
fore total,  and  the  sale  being  fully  justified  by  the  circumstances,  con- 
stitutes no  bar  to  the  plaintiff's  claim.  The  proceeds  are  to  be  treated 
as  salvage  for  the  benefit  of  those  upon  whom  the  loss  must  ultimately 
fall." 

For  a  like  reason,  when  memorandum  articles  are  reduced  to  such  a 
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condition  by  sea  damage  that  they  cannot  be  carried  forward  to  their  des- 
tination without  breeding  an  infection  on  board  the  vessel,  they  may  be 
sold  at  an  intermediate  port,  and  the  insurers  held  answerable  for  a  total 
loss.  liugg  v.  The  Augusta  Ins.  Go.  ;  Poole  v.  The  Protection  hw.  Go.  ; 
Boux  V.  Salvador.  Under  these  circumstances,  the  goods  cannot  be 
kept  or  forwarded  with  safety  to  life  and  liealth,  and  may  be  thrown 
overboard,  or  sold  to  the  highest  bidder.  Depeyster  v.  The  Sun  M. 
Ins.  Go.,  19  New  York,  272. 

A  similar  rule  prevails  where  freight  is  insured  free  from  average, 
and  renders  the  loss  total  when  the  vessel  is  irreparably  injured,  and 
the  expense  of  forwarding  the  goods  in  another  vessel  would  equal  the 
freight  due  under  the  original  agreement.  Willard  v.  Miller's  Ins. 
Co.,  30  Mo.  35  ;  Eugg  v.  Augusta  Ins.  Go.,  "7  How.  595.  But  it  would  seem 
to  be  well  settled  in  the  United  States  that  a  loss  of  the  ship  will  not 
be  a  total  loss  of  the  freight  within  the  memorandum,  or  under  the 
polic}^  at  large,  if  another  vessel  can  be  jirocured,  and  the  cargo  for- 
warded to  its  destination  for  less  than  the  freight  due  for  the  whole 
voj'age.  Kinsman  v.  The  New  York:  Ins.  Go.,  5  Bosworth,  460.  If 
the  means  of  transportation  appear  to  have  been  at  hand,  it  is  for  the 
insured  to  show  why  they  were  not  employed,  but  he  is  not  bound  to 
bring  a  ship  from  a  distant  port  unless  there  is  suf&cient  ground  for 
believing  that  she  will  arrive  in  time.  Treadwell  v.  The  Union  Ins. 
Go.,  1  Covven,  2*70.  A  different  view  is  taken  in  England,  under  wliich 
the  loss  of  freight  will  be  total  if  the  goods  are  not  transhipped,  and 
the  expense  of  the  transhipment  may  be  recovered  as  salvage  if  they 
are.     B.uhton  v.  The  Empire  M.  Ins.  Go.,  2  C.  P.  L.  R.  35Y. 

All  the  authorities  agree  that  the  retardation  of  the  voj'age  or  dete- 
rioration of  the  cargo  through  the  perils  of  the  sea,  will  not  be  a  loss 
of  goods  or  freiglit  insured  free  from  average,  if  the  goods  can  he  sent 
forward  in  specie  without  an  additional  expense  equaling  their  value. 
Navonne  v.  Iladdon,  9  C.  B.  30  ;  Hugg  v.  The  Augusta  Ins.  Go.,  1  How. 
595.  It  will  make  no  difference  in  the  application  of  tliis  principle  that 
the  goods  are  so  much  injured  as  not  to  be  worth  the  freight  agreed  on, 
because  this  neither  exonerates  the  ship-owner  from  the  obligation  to 
carry  the  cargo,  nor  the  shipper  from  the  obligation  to  pay  the  freight. 
McGaw  V.  The  Ocean  Ins.  Go.,  23  Pick.  405  ;  Lord  v.  The  Neptune 
Ins.  Go.,  10  Gray,  109,  114.  It  was  said  by  Shaw,  C.  J.,  in  the  case 
last  cited,  that  "  the  rule  as  between  sliipper  and  ship-owner  is  that  if 
the  goods  arrive  at  the  port  of  destination,  in  specie,  capable  of  being 
delivered,  the  owner  has  carried  and  is  entitled  to  receive  his  freiglit, 
although  they  are  so  deteriorated  by  sea  damage  or  otherwise  that 
they  are  of  no  value.  If  the  goods  are  carried  and  ready  for  delivery, 
the  underwriter  on  freight  has  made  good  his  guaranty.  If  tlie  goods 
have  sustained  damage  bj'  perils  of  the  sea  the  owner  of  them  must 
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look  to  bis  underwriter  on  goods,  unless  he  stands  his  own  insurer  ; 
the  carrier  cannot  look  to  the  insurer  on  freight.  The  question,  there- 
fore, is  not  whether  the  flour,  grain  and  other  articles  would  have  been 
of  a,ny  or  what  value,  or  of  sufficient  value  to  pay  the  freight,  but 
whether  on  such  reshipment  and  arrival  they  would  have  remained  in 
specie  as  flour,  wheat,  bacon,  palm  leaf,  &c.  If  so,  then  it  is  clear  that 
they  were  not  so  totally  lost  that  the  plaintiffs  were  prevented  by  the 
perils  insured  against  from  carrying  them  and  earning  the  freight  on 
them." 

It  is  well  settled  in  general  that  the  insured  cannot  recover  for  a  total 
loss  of  property  which  still  exists,  without  giving  notice  of  abandon- 
ment in  due  season  to  enable  the  insurers  to  take  measures  for  their 
own  protection  and  the  recoveiy  of  the  goods  or  vessel  (ante,  688). 
Anderson  v.  The  Boyal  Exchange  Ins.  Co.,  1  East,  38;  Knight  v. 
Faith,  16  Q  B.  649;  Pearce  v.  27)6  Ocean  Ins.  Co.,  IB  Pick.  83; 
Thomas  v.  The  Rockland  Ins.  Co.,  45  Maine,  116. 

This  rule  was  elaborately  vindicated  by  Lord  Campbell,  in  Knight  v. 
Faith,  and  said  to  apply  even  when  the  vessel  cannot  be  repaired  where 
she  lies  for  want  of  the  necessary  means,  nor  carried  elsewhere  for 
repairs  with  safety. 

The  doctrine  operates  with  peculiar  stringency  where  average  losses 
are  excepted  from  the  contract,  by  compelling  the  insured  to  give  a 
timely  notice  of  abandonment,  or  forfeit  all  right  to  indemnity.  An- 
derson V.  The  Boyal  Exchange.  Ins.  Co.,  5  M.  &  S.  ill ;  Cologan  v. 
The  London  Assurance  Co.,  lb.  449  ;  The  American  Ins.  Co.  v.  Fran- 
cia,  9  Barr,  390  ;  Roux  v.  Salvador,  1  Bing.  N.  C.  526  ;  3  Id.  226. 

A  recovery  was  accordingly  denied  on  this  ground  by  the  court  be- 
low, in  Roux  V.  Salvador,  but  the  judgment  was  subsequently  reversed 
in  the  Exchequer  Chamber,  because  the  hides,  which  formed  the  sub- 
ject of  the  policy,  had  been  sold  bj''  the  master,  under  an  authority 
dictated  by  necessity.  Such  a  sale  was  said  to  be  an  actual  total  loss, 
divesting  the  title  of  the  insured  and  leaving  him  nothing  to  abandon. 
This  argument  might  be  stronger  in  the  case  of  a  hostile  capture  than 
in  that  of  a  sale  because  the  insurers  are  entitled  to  the  price  and  may 
lose  the  opportunity  of  collecting  it  by  delay.  The  doctrine  of  the 
Exchequer  Chamber  seems  not  to  have  been  shaken  in  England  by  the 
observations  of  Lord  Campbell,  in  Knight  v.  Faith;  see  Farnsworth  v. 
Hyde,  18  C.  B.,  N.  S.  835,  857  ;  and  it  has  been  recognized  or  followed  on 
several  occasions  in  the  United  States  as  applicable  both  to  the  goods 
and  the  vessel.  Poole  v.  The  Protection  Ins.  Co.,  14  Conn.  47  ;  Lord  v. 
The  Neptune  Ins.  Co.,  10  Gray,  109,  115;  The  Maryland  Ins.  Co.  v. 
Cohen,  3  Gill,  459;  Fuller  v.  The  Kenneheck  Ins.  Co.,  31  Maine,  325  ; 
The  Patapsco  Ins.  Co.  v.  Southgate,  5  Peters.  In  other  instances,  how- 
ever, the  courts  have  held  in  accordance  with  the  opinion  of  Chief 
VOL.  II. — 18 
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Justice  Tindal,  that  an  abandonment  is  a  condition  precedent,  without 
wliich  a  recovery  cannot  be  had  for  a  constructive  total  loss  of  a  ship 
or  cargo  which  is  not  actua!!}'  destroj-ed.  The  American  Ins.  Co.  v. 
Francia,  9  Barr,  390;  The  Ihn.  i;).s.  Co.,  1  Metcalf,  44.S  ;  Heebner  v. 
The  Eagle  Ins.  Co.,  10  Gray,  109,  135.  It  seems  to  be  generally  con- 
ceded, that  unless  the  title  to  the  goods  is  divested  in  consequence  of 
the  peril  on  the  one  hand,  or  they  are  destroyed  by  it  on  the  other, 
there  can  be  no  recovery  under  the  memorundum  without  an  abandon- 
ment. Knight  \.  Faith,  15  Q.  B.  C49,  6G2 ;  Rovx  v.  SaIra,Ior ;  The 
American  /n.s.  Co.  v.  Francia.  Paitial  losses  are  excepted  I13'  the 
terms  of  the  proviso,  and  the  plaintiff  cannot  declare  on  the  loss  as 
constructive!}-  total.  The  hardship  of  making  the  right  to  indemnity 
depend  on  what  is  not  unfrequenth'  a  mere  form;  see  Graves  v.  'Tlie 
Wrifhington  Ins.  Co.,  12  Allen,  391,  was  shown  by  Lord  Abinger,  in 
I^cnx  V.  Salvador  (ante),  and  in  Lord  v.  The  Neytune  Ins.  Co.,  10 
Gray,  109,  115,  it  was  said  bj'  Sliaw,  C.  .J.,  that  when  the  cargo  could 
not  be  carried  to  its  destination,  in  conse(iuence  of  damage  occasioned 
liy  a  peril  of  the  sea,  the  loss  was  actually  not  constructively-  total,  and 
the  insurers  wei-e  answerable  without  an  abandonment.  Under  such 
circumstances,  the  goods  were  as  effectuallj'  and  completely  destroyed 
for  all  the  purposes  of  the  contract  as  if  they  had  been  struck  with  light- 
ning and  consumed.  The  decision  in  I/uua-  v.  Salvador  was  on  this 
ground,  and  not  because  the  title  of  the  insured  had  been  divested  liy 
the  sale.  This  dictum  maj'  be  in  accordance  with  the  object  of  the 
memorandum,  which  was  introduced  from  the  difficulty  of  distinguish- 
ing between  damage  occasioned  I13-  the  perils  of  the  sea,  and  that  aris- 
ing from  the  natural  tendency'  of  perishable  goods  to  deterioration. 
l!ut  it  hardly  meets  the  case  of  a  constructive  total  loss  of  the  cargo, 
arising  from  an  irreparable  injury  to  the  vessel,  or  when  tlie  cost  of 
forwarding  the  goods  would  exceed  their  value. 

The  effect  of  not  abandoning  is  in  general  to  limit  the  right  of  com- 
pensation to  the  actual  injury,  and  the  question  whether  a  particular 
loss  is  within  a  clause  excepting  average  losses,  should  depend  on  the 
nature  of  the  loss,  and  not  on  the  steps  taken  to  obtain  a  remedy.  If 
the  loss  is  partial  it  cannot  be  taken  out  of  the  memorandum  bj'  aban- 
doning. If  it  is  in  any  just  sense  total,  it  should  not  be  brought  within 
the  memorandum  by  the  failure  of  the  insured  to  give  notice  of  aban- 
donment in  due  season. 

The  line  of  demarcation  between  total  and  partial  loss  is  clearly 
drawn  in  France.  The  causes  for  which  the  insured  may  abandon, 
w-ere  enumerated  and  defined  by  the  ordinance  of  Louis  XIV.,  and 
again  in  the  present  commercial  code  ;  ^'aliu,  liv.  3,  tit.  6,  art.  46  ;  Code 
de  Com.,  liv.  2,  tit.  10,  art.  36;  and  are  treated  as  essentially  distinct 
from  merely  average  losses.     It  is,  however,  left  to  the  insured  to  de- 
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termine,  whether  he  will  abandon  and  recover  for  a  total  loss,  or  pro- 
ceed for  a  partial  loss,  without  abandoning.  And  such  an  election  may- 
be made,  e^en  when  average  losses  are  excepted  from  the  insurance,  on 
the  ground,  that  when  the  nature  of  the  injury  is  within  the  terms  of 
the  policy,  it  is  not  taken  out  of  them,  113'  limiting  the  demand  to  an 
indemnity  for  the  actual  amount  of  the  loss.  The  French  tribunals 
gave  this  construction  to  the  ordinance  of  the  marine,  and  the  principle 
was  retained  in  preparing  the^present  code.  Emerigon,  ch.  12,  sect.  46  ; 
ch.  17,  sect.  2,  §  3  ;  Pardessus,  Cours  de  Droit  Commercial,  Tome  3,  No. 
858  ;  Code  de  Commerce,  liv.  2,  tit.  11,  art.  409.  This  rule  may  justly 
be  preferred  to  that  prevailing  in  England  and  the  United  States.  The 
original  meaning  of  the  word  avarie,  or  average,  which  it  still  retains 
in  the  policy  of  insurance,  was  that  of  injury  or  damage,  as  distinguished 
from  entire  destruction  or  total  loss.  The  clause  free  from  average, 
consequently,  exempts  the  insurers  from  liabilitj'  for  injuries  which  are 
neither  actually  nor  constructively  total.  Whether  a  casualty  is  within 
the  terms  of  this  exception,  should  therefore  depend  upon  its  nature, 
and  not  on  the  name  given  to  it  by  the  insured.  The  object  of  the 
memorandum  is  to  afford  protection  against  a  deterioration  arising  from 
natural  causes,  and  not  to  exclude  injuries  that  are  manifestly  inflicted 
by  the  perils  of  the  sea.  And  there  is  nothing  in  the  language  of  the 
clause  indicating  an  intention  to  compel  the  insured  to  choose  between 
proceeding  for  a  total  loss,  and  a  forfeiture  of  the  right  to  be  indemnified 
for  the  actual  damage.  Such  a  rule  can  serve  no  good  purj)Ose,  as  it 
regards  either  party  to  the  contract  of  insurance. 
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WARRANTY    OF    SEAWORTHINESS.    . 

PEEt<COTT  AGAINST  THE  UNIOX  IXSURAXCE  COMrAXY- 

IN    ERROR.    • 

In  the  Supreme  Court  of  Pennsylvania. 

MARCH  TERM,  1836. 

[reported,    1    WHARTON,   309-408.] 

The  leant  of  seaworthiness  in  a  vessel^  at  the  commencement  of  the 
voyage,  irill  he  a  svfficievt  defence  to  the  i?isurers  on  the  vessel, 
edthovgh  she  arriveel  in  safety  at  her  jyort  of  destination. 

^\here  the  question  teas  eis  to  the  seaworthiness  of  a  v-ssel,  in  an 
eiction  hy  the  insured  agennst  the  insurer,  and  there  Ijcing  no  contret- 
elictory  testimony  as  to  the  facts,  the  j^idgc  eiiargecl  the  jury,  that 
"  if  the  facts  are  stated  in  the  protest,  that  the  vessel  began  to  leak  as 
soon  as  she  began  to  sail,  or  soon,  efter,  and  continued  to  leak  up  to 
the  time  of  the  storm,  or  einy  fortuitous  accident,  and  xcould,  in  con- 
sequence thereof  have  required  repairs,  although  there  had  been  no 
storm,  then  the  law  says  she  was  unseaworthy,''  it  ivccs  held  that  the 
law  was  correctly  laid  down  to  the  jury,  and  that  the  court  was 
right  in  not  leaving  it  to  the  jury  to  presume  unseaworthiness  or 
otherwise. 

This  was  a  writ  of  error  in  the  District  Court  for  the  city  aud 
county  of  Philadelphia,  to  remove  the  record  of  an  action  of  cove- 
nant brought  in  that  court  by  David  W.  Prescott  against  the 
Union  Insurance  Company  of  Philadelphia. 

The  action  was  upon  a  policy  of  insurance  for  $1,500,  dated  the 
30th  of  June,  lb 30,  executed  by  the  defendants  upon  the  schooner 
James  Munroe,  at  and  from  Philadelphia,  to  the  Island  of  St. 
Thomas,  and  back  to  a  port  of  the  United  States,  with  liberty  of 
St.  Jago  or  Porto  Rico.  The  claim  was  for  a  partial  loss,  incur- 
red, as  the  plaintiff  alleged,  in  consequence  of  a  gale  of  wind  ; 
and  the  on\y  question  was  the  seaworthiness  of  the  vessel. 

The  evidence  produced  on  the  trial  by  the  plaintiff,  consisted  of 
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the  deposition  of  the  captain  and  mate,  the  protest  made  by  them, 
the  report  of  the  surveyors,  and  the  testimony  of  two  other  nau- 
tical persons.  The  captain  testified  that  the  vessel  sailed  from 
Philadelphia  on  the  Ist  of  July,  1830  ;  that  she  was  then  sound 
and  seaworthy.  From  the  4th  to  the  9th  of  July,  she  leaked,  so 
as  to  require  occasional  pumping.  On  the  9th,  a  gale  of  wind 
came  on,  with  a  heavy  sea,  by  which  the  leak  increased  consid- 
erably, making  300  strokes  per  hour,  carried  away  the  main- 
boom  and  topping  lift,  the  vessel  straining  much,  and  the  pumps 
constantly  going.  The  worst  of  the  gale  continued  about  thirty- 
six  hours.  On  his  cross-examination,  he  said,  that  the  leak  was 
rather  increasing  previously  to  the  gale,  but  never  so  as  to  cause 
alarm.  If  a  vessel  leaked  on  an  average  200  strokes  per  hour,  it 
would  be  a  great  state  of  leakiness  ;  if  250  strokes  per  hour,  it 
would  have  required  something  to  be  done  before  it  would  be  safe 
to  go  to  sea  again.  If  there  had  been  no  gale,  and  she  had  con- 
tinued to  leak  during  the  passage,  as  she  did  on  the  day  before  the 
gale,  then,  at  a  place  like  St.  Thomas,  he  would  have  considered  it 
best  and  necessary  to  have  her  looked  at  before  going  to  sea  again. 
With  a  cargo  such  as  fustic,  whichi  would  not  be  injured  by  wet, 
he  would  not  have  been  afraid  to  risk  himself  on  a  voyage  home 
in  her  again,  without  having  anything  done  to  her;  but  he 
would  not  have  taken  a  cargo  of  ordinary  merchandise.  She  did 
not  leak  much  on  her  homeward  voyage.  She  had  been  caulked 
on  deck,  and  under  deck,  at  St.  Thomas.  The  protest,  which  was 
sworn  to  at  St.  Thomas,  on  the  20th  of  August,  1830,  set  forth 
the  copy  of  the  log-book,  from  which  it  appeared  that  the  vessel 
left  the  capes  of  the  Delaware  on  the  4th  of  July,  on  which  day 
they  had  pumped  the  ship  every  half-hour.  On  the  5th  the  same 
entry  appeared,  "  she  making  at  her  pumps  200  strokes  per  hour 
on  the  average."  On  the  8th,  it  is  said,  "  we  find  our  leak 
increasing,  it  having  required  250  strokes  at  the  pump  every  half- 
hour;  therefore  we  pump  ship  every  fifteen  minutes."  On  the 
9th  the  gale  commenced,  during  which  the  pump  made  300 
strokes  per  half-hour,  and  on  the  next  day  the  ship  was  pumped 
every  five  minutes.  On  the  12th  of  August  she  arrived  at  St. 
Thomas,  where  a  sui'vey  was  held  upon  her.  The  surveyors 
reported  that  they  "  found  her  very  open  outside  and  in,  above 
water;  found  the  partners  of  her  mast  much  strained,  and  the 
break  of  her  quarter-deck  open ;"  and  they  recommended  "  her 
being  caulked  and  paid  inside  and  out,  the  stern  sheathed,  her 
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chain  bolts  backed  out  and  made  larger,  her  sails  repaired,  and 
two  coils  of  rigging  furnished  for  her  halyards  and  lanyards." 
She  was  accordingly  repaired  at  an  expense  of  $187.68.  A  cap- 
tain of  a  vessel,  called  on  the  part  of  the  plaintiff,  said  that  he 
did  not  know  that  he  should  consider  200  strokes  per  hour  as 
anything  more  than  common  leaking.  He  had  been  in  vessels 
that  required  that  quantity  of  pumping,  and  would  not  consider 
them  unseaworthy  ;  and  he  had  been  in  a  vessel  that  leaked  at 
the  rate  of  260  strokes  in  an  hour,  without  being  afraid  to  go  in 
her.  Another  nautical  witness  testified  to  instances  of  vessels 
leaking  250  to  300  strokes  per  hour,  that  were  otherwise  sound. 
On  the  part  of  the  defendant,  a  witness  was  called,  who  said  he 
had  been  a  dispacheur  for  seventeen  years,  and  upon  the  facts 
stated  in  the  protest,  would  consider  the  vessel  unseaworthy. 

The  evidence  having  been  closed,  the  judge  charged  the  jury, 
as  follows : 

This  is  a  mere  question  of  property,  to  be  decided  without 
excitement,  and  according  to  law  and  evidence.  But  for  what 
has  fallen  from  counsel,  I  would  not  caution  the  jury  on  this 
head.  The  counsel,  it  is  true,  disclaim  all  intention  to  prejudice 
the  jury,  or  to  allege  that  a  different  view  is  to  be  taken  of  the 
rights  of  an  individual,  from  that  which  would  be  taken  of  the 
rights  of  an  incorpoi^ated  company ;  but  yet,  the  remarks  of 
counsel  have  had  such  a  tendency,  that  I  feel  it  my  duty  to  make 
these  observations,  however  I  may  regret  the  necessity  of  doing 

so. 

Insurance  is  a  contract,  whereby,  for  a  stipulated  consideration, 
called  a  premium,  one  party,  called  the  insurer,  undertakes  to 
indemnify  the  other,  called  the  insured,  against  certain  risks. 

The  subject  in  the  present  case  was  the  shij),  being  a  schooner, 
called  the  James  jNIunroe ;  the  risk  insured  against,  and  now  in 
question,  the  perils  of  the  sea. 

The  voyage  was  a  voyage  from  Philadelphia  to  St.  Thomas. 

The  claim  is  for  a  partial  loss,  alleged  to  have  been  occasioned 
by  the  perils  of  the  sea. 

Good  faith  is  the  basis  of  this  contract ;  and  the  mere  act  of 
effecting  insurance,  is  a  pledge  on  the  part  of  the  assured,  that 
certain  facts  are  true ;  thus,  where  the  parties  have  omitted  to 
say  anything  about  seaworthiness,  the  mere  effecting  the  policy, 
carries  with  it  an  implied  warranty  on  the  part  of  the  insured, 
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that  the  vessel  is  seaworthy.  If  it  turns  out  that  the  ship  was 
not  seaworthy  at  the  commencement  of  the  risk,  the  condition  on 
which  the  liability  of  the  underwriter  depends,  is  forfeited  ;  and 
it  is,  so  far  as  the  responsibility  of  the  insurer  goes,  as  if  no  con- 
tract had  been  made  ;  and  this  is  true,  whether  the  unseaworthi- 
ness were  known  to  the  insured  or  not.  It  is  not  necessary  to 
impute  a  fraud  to  him.  The  rule  is  the  same,  even  though  the 
unseaworthiness  arises  from  some  latent  defect  which  the  assured 
had  no  knowledge  of,  and  could  not  have  discovered  or  pre- 
vented. 

These  principles  are  well  settled  ;  they  are  founded  in  good 
reason,  having  in  view  the  protection  of  life  and  property. 

The  idea  of  seaworthiness  is  not  limited  to  the  sufficiency  of 
the  vessel  merely  to  save  the  lives  of  the  persons  who  may  be  on 
board,  but  extends,  also,  to  her  sufficiency  for  the  safety  of  the 
property  on  board  of  her.  The  vessel  must  be  sufficiently  stanch 
and  sound  for  the  employment  and  situation  intended  by  the 
insurance.  She  must  be  in  a  suitable  and  fit  condition  to  carry 
the  cargo  put  on  board,  or  intended  so  to  be. 

It  is  not  disputed,  that  on  the  arrival  of  the  schooner  at  St. 
Thomas,  certain  necessary  repairs  were  made,  and  that  they,  with 
incidental  expenses,  amounted  to  $204.68  ;  the  sum  which,  with 
interest,  is  claimed  by  the  plaintiff  in  this  suit. 

The  defence  here,  is,  that  the  vessel  was  imseaworthy  at  the 
commencement  of  the  voyage ;  and  the  defendant's  counsel  con- 
tend that  the  testimony  in  the  case  fully  proves  this.  It  is  clear 
that  the  underwriters  are  not  liable  for  the  wear  and  tear  of  the 
voyage ;  the  mere  ordinary  working  and  straining  of  the  vessel, 
any  more  than  for  an  insufficiency  or  inherent  defect  in  her.  A 
portion  of  the  repairs,  as  appears  by  one  of  the  vouchers  pro- 
duced by  the  plaintiff,  was  in  consequence  of  leaking  or  spring- 
ing a  leak  ;  and  in  such  a  case,  the  law  lays  down  certain  rules, 
which  are  obligatory  upon  the  parties,  and  which  are  to  be 
enforced  by  courts  and  juries. 

Though  the  general  presumption  of  the  law  is,  that  the  vessel 
is  seaworthy,  and  the  party  alleging  unseaworthiness,  must,  in 
most  cases,  show  it ;  yet,  where  springing  a  leak  has  given  occa- 
sion for  the  repairs,  the  burthen  of  proof  is  thrown  upon  the 
insured  ;  as  repairs,  from  such  a  cause,  are  not  usually  considered 
as  covered  by  the  liability  of  the  underwriters.  The  assured 
must  in  such  a  case,  show  that  the  damage,  for  which  he  has  a 
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claim,  is  the  direct  effect  of  a  fortuitous  accident.  In  tlie 
absence  of  such  proof,  the  springing  of  a  leak  is  to  be  attributed, 
either  to  the  working  and  straining  of  the  vessel,  which  is  the 
wear  and  tear  of  the  voyage,  or  to  some  insufficiency  or  inherent 
defects ;  for  neither  of  which  are  the  underwriters  liable ;  and  if 
the  vessel  spring  a  leak  soon  after  the  risk  commences,  witliout 
any  apparent  cause  from  the  perils  insui'ed  against,  especially 
when  it  satisfactorily  appears  that  no  accident  happened  to  occa- 
sion the  damage  or  defect,  the  marine  law  infers,  that  she  was 
defective  at  the  beginning  of  tlie  risk,  and  not  seaworthy.  The 
rule  must  be  at  least  as  strong  where  the  leak  commenced  with, 
and  continued  through  the  voyage.  If  the  vessel  was  nnseawor- 
th}'  at  the  commencement  of  the  risk,  it  is  immaterial  whether 
or  not  the  subsequent  injury  was  in  any  degree  occasioned  by  the 
storms  or  gales  mentioned  in  the  protest.  If  the  case  of  1  Johns. 
241,  is  opposed  to  these  principles,  it  is  not  law  with  us.  It  could 
be  distinguished,  however,  from  a  case  like  the  present ;  but  it  is 
unnecessary  to  point  out  the  differences. 

Then  what  are  the  facts  here  ? 

The  protest  is  by  our  law  evidence :  but  it  is  liable  to  explana- 
tion ;  and  the  formal  printed  part  of  it  is  not  to  be  allowed  weio-ht 
against  the  substantial  and  written  part  of  it,  and  the  testimony 
of  the  persons  who  signed  it,  when  taken  according  to  law,  sub- 
ject to  cross-examination. 

The  power  of  the  jury  relates  to  the  facts.  The  extent  to  Avhich 
it  may,  with  propriety,  be  exercised,  can  hardly,  I  presume,  form 
the  subject  of  controversy.  If  the  facts  are  clear  and  undisputed 
and  the  law  has  laid  down  rules  for  the  government  of  us  all,  in 
regard  to  such  state  of  facts,  all  appeals  to  the  jury  to  disi-egard 
the  law,  as  explained  by  the  court,  are  to  be  avoided  ;  inasmuch 
as  they  impute  to  a  jury  a  disposition  to  set  up  a  standard  for 
themselves,  different  from  that  by  which  all  classes  of  men  are 
protected  in  a  civilized  and  enlightened  community,  and  are  posi- 
tively mischievons,  if  responded  to  in  the  spirit  in  which  they  are 
made ;  because  the  law  will  not  lend  itself  to  sustain  such  an 
answer ;  and  the  parties  are  necessarily  put  to  the  trouble  and 
expense  of  another  investigation,  where  the  law  most  assuredly 
will  control  every  branch  of  the  tribunal,  which  it  has  created  to 
carry  out  its  own  purposes. 

If  the  facts  are  as  stated  in  the  written  protest — that  the  vessel 
began  to  leak  as  soon  as  she  began  to  sail,  or  soon  after,  and  con- 
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tinued  to  leak  up  to  the  time  of  the  storm,  or  any  fortuitous  acci- 
dent (and  would,  in  consequence  thereof,  have  required  repairs, 
although  there  had  been  no  stoi-m),  then  the  law  says,  she  was 
unseaworthy,  aud  the  defendants  are  not  liable  in  this  suit.  If 
there  were  any  other  facts  contradicting  these,  they  might  cer- 
tainly weigh  them,  and  find  accordingly,  aud  if  they  satisfied  you 
that  the  vessel  was  seawoi'thy  at  the  commencement  of  the  voyage, 
a  different  result  would  be  required.  In  the  absence  of  such  other 
facts,  the  rule  of  law  must  prevail. 

The  jury,  after  being  out  some  time,  returned,  and  inquired  of 
the  court : 

"  Whether  the  law  pronounces  the  fact  of  the  vessel  leaking  at 
the  time  of,  or  soon  after  her  leaving  port,  decisive  of  the  question 
of  her  seaworthiness ;  or  whether  this  question  is  left  open  for  the 
jury  to  decide,  from  their  judgment,  on  all  the  circumstances?" 

The  court  answered  as  follows : — "  If  the  facts  are,  as  stated  in 
the  written  protest,  and  she  began  to  leak  as  soon  as  she  began  to 
sail,  or  soon  after,  and  continued  to  leak  up  to  the  time  of  the 
storm,  or  any  fortuitous  accident  (and  would,  in  consequence 
thereof,  have  required  repairs,  although  there  had  been  no  storm), 
then  the  law  says,  she  was  unseaworthy." 

The  jury  found  thereupon  for  the  defendants,  and  the  plaintiff 
took  a  writ  of  error,  and  having  removed  the  record  to  this  court, 
assigned  the  following  errors : 

The  court  below  erred  in  their  charge  to  the  jury,  in  the  follow- 
ing points : 

First.  That  when  springing  a  leak  has  given  occasion  to  repairs, 
the  burthen  of  proof  of  seaworthiness  is  on  the  insured,  as  such 
repairs  are  not  usually  considered  as  covered  by  the  policy ;  the 
insured  must  show  that  the  damage  is  the  direct  effect  of  accident. 

Second.  That  if  a  vessel  spring  a  leak  soon  after  the  risk  com- 
mences, without  any  apparent  cause,  the  law  infers  unseaworthi- 
ness at  the  beginning  of  the  risk,  and  the  subsequent  injuries  by 
storm,  are  immaterial. 

Third.  That  the  printed  formal  part  of  the  protest  is  to  have  no 
weight  against  the  substantial  and  wi-itten  part,  and  the  testimony 
of  those  who  signed  it. 

Fourth,  That  if  the  facts  are,  as  stated  in  the  written  protest, 
that  the  vessel  began  to  leak  as  soon  as  she  began  to  sail,  or  soon 
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after,  and  continued  to"  leak  up  to  the  time  of  the  storm,  and 
would,  in  consequence  thereof,  have  required  repairing,  although 
there  had  been  no  storm,  then,  the  law  says,  she  was  unseaworthy. 
Fifth.  The  court  erred  in  taking  from  the  jury,  indirectly,  the 
decision  of  the  facts : 

1st.  By  censuring  the  plaintiff's  counsel  for  addressing  the 

jury  as  the  judges  of  the  fact  of  seaworthiness. 
2d.  By  the  whole  tenor  and  drift  of  the  charge,  assuming  to 
the  court  the  decision  of  that  question  upon  their  view 
of  the  facts,  as  one  of  mere  law. 
3d.  By  restricting  the  jury  to  the  facts  stated  in  the  written 

part  of  the  protest. 
4th.  Hy  p>utting  those  facts  to  the  jury  as  clear  and  uncon- 
tradicted, and  as  establishing  unseaworthiness. 
5th.  By  intimating  to  the  jury,  that  a  verdict  against  the 
court's  opinion  on  the  question  of  seaworthiness,  would 
be  nugatory. 
Sixth.  The  answer  of  the  judge  to  the  question  of  the  jury,  was 
evasive.     The  question  was  direct :  "  Whether  the  law  pronounces 
the  fact  of  the  vessel  leaking  at  the  time  of,  or  soon  after  her 
leaving  port,  decisive  of  the  question  of  seaworthiness?"     This 
should  have  been  answered  "  j/es"  or  "no."     But  the  judge  com- 
plicates his  answer  with  the  circumstance  of  her  requiring  repairs, 
and  leaves  the  actual  question  unanswered,  except  by  implication. 
Seventh.  The  judge  erred  in  stating  in  his  charge,  as  applicable 
to  this  subject:  "  that  the  idea  of  seaworthiness  is  not  limited  to 
the  sufiicienc}^  of  the  vessel  merely  to  save  the  lives  of  the  persons 
Avho  may  be  on  board,  but  extends  also  to  her  sufficiency  for  the 
safety  of  the  property  on  board  of  her." 

IMr.  F.  W.  Huhhell  and  Mr.  Haly,  for  the  plaintiff  in  error. 

The  question  is,  whether  the  circumstance  of  a  vessel  being 
leaky,  is  sufficient  to  deprive  the  insured  of  compensation  for  in- 
jury suffered  by  reason  of  a  storm.  The  judge  ought  to  have  left 
the  question  of  seaworthiness  to  the  jury  as  one  of  fact,  instead  of 
deciding  it  as  a  matter  of  pure  law.  Even  as  a  question  of  mere 
law,  there  is  error  in  the  charge.  Had  this  been  an  insurance  on 
the  cargo,  it  would  have  been  right ;  but  the  insurer  on  the  ship 
had  nothing  to  do  with  her  capability  to  transport  a  cargo  of  flour 
without  damage.     The  true  proposition  is,  was  the  vessel  sufficient 
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for  her  own  preservation.  There  is  error  in  the  answer  to  the 
appHcation  of  the  jury.  They  ought  to  have  heen  told,  that  if 
the  vessel  was  leaky  to  such  an  extent  as  to  reqv.ire  repairs,  she 
should  he  considered  unseaworthy.  There  is  no  authority  to  sup- 
port the  position,  that  a  leak  makes  a  vessel  unseaworthy.  The 
experience  of  the  nautical  witnesses  proves  that  this  cannot  be 
the  case.  It  will  be  found,  that  in  all  these  cases,  "  seaworthi 
ness"  and  "navigability"  are  convertible  terms.  Bel]  v.  Reed,  4 
Binn.  130  ;  Cormack  v.  Gladstone,  11  East,  846 ;  1  Condy's  Mar- 
shall, 154,  476 ;  Park  on  Ins.  220,  221,  n ;  Patrick  v.  lially,  1 
Johns.  Rep.  244 ;  11  Picker,  Rep.  56 ;  Taylor  v.  Lowell,  3  JNIass. 
Rep.  914 ;  Barnwell  v.  Church,  1  Gaines's  Rep.  246 ;  1  Strange, 
127 ;  Talcott  v.  Ins.  Co.,  2  Johns.  Rep.  75. 

Mr.  Cadwalader,  and  Mr.  J.  C.  Biddle,  contra. 

This  case  was  decided  mainly  upon  the  plaintiff's  own  evidence. 
The  effort  was  to  make  the  question  of  seaworthiness,  which  is  a 
mixed  one  of  law  and  fact,  altogether  a  matter  for  the  jury ;  which 
the  judge  resisted ;  and  his  course,  in  this  respect,  is  sanctioned 
by  the  authorities.  Bushel's  Case,  Vaughan's  Rep.  144 ;  Oneby's 
Case,  2  Ld.  Raym.  1484 ;  Pfoutz  v.  Steel,  2  Watts,  413,  14 ;  Crist 
V.  Brindle,  2  Penn.  Rep.  262  ;  Pranciscus  v.  Reigart,  MS. ;  Stewart 
V.  Stocker,  1  Watts,  141,  2 ;  Malson  v.  Fry,  1  Watts,  433 ;  Riddle 
v.  Murphy,  7  Serg.  &  R.  237,  8 ;  9  Peters's  Rep.  567,  8  ;  Baker  v. 
Lewis,  4  Rawle,  357 ;  Kingston  v.  Leslie,  10  Serg.  &  R.  389,  90  ; 
Johnson  v.  Gray,  16  lb.  366  ;  Somerville  v.  HoUiday,  1  Watts, 
516,  17 ;  Starr  v.  Bradford,  2  Penn.  Rep.  398  ;  Commonwealth  v. 
Henderson,  1  Penn.  Rep.  401 ;  9  Cowen,  225  ;  Fox  v.  Clifton,  9 
Blng.  115.  Then  upon  the  law  of  this  case,  the  charge  was  in 
conformity  with  the  opinions  of  the  best  text-writers  and  the  de- 
cisions of  the  court.  When  the  vessel  is  shown  to  be  defective, 
the  burden  of  proof  that  she  was  seaworthy,  rests  upon  the  in- 
sured ;  1  Marshall,  156 ;  Parke,  221,  n ;  Stephens,  152 ;  Benecke, 
455  ;  1  Phillips  on  Ins.  116,  117  ;  Holt  on  Shipping,  303  ;  1  Low's 
Rep.  342,  344;  Talcott  v.  Com.  Ins.  Co.,  2  Johns.  128, 130;  Annen 
v.  Woodman,  3  Taunt.  299 ;  Bell  v.  Reed,  cited  on  the  other  side, 
was  a  question  of  bailment  disconnected  with  the  doctrine  of  in- 
surance ;  and  in  the  recent  case  of  Hart  v.  Allen,  2  Watts,  119, 
the  present  chief  justice  has  shown,  that  the  nisi  prius  opinion  of 
Judge   Breckenridge  was  not   sustained  by  the  court  in  banc. 
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There  is  no  such  distinction  as  that  contended  for  on  the  other 
side,  between  the  sufficiency  of  a  vessel  for  self-preservation  and 
for  the  preservation  of  the  cargo.  Abbott  v.  Brown,  1  Gaines's 
Rep.  292 ;  1  Phillips  on  Ins.  110  ;  Hughes  on  Ins.  205. 

The  opinion  of  the  court  was  delivered  by 

SERaEANT,  J.     The  legal  principles  in  relation  to  seaworthiness 
of  vessels  insured,  are  clearly  and  succinctly  stated  in  the  opinion 
of  the  (now)  president  of  the  District  Court,  brought  up  with  this 
record.     The  plaintiif  insists,  that  the  doctrine  on  the  subject  is 
not  applicable  to  the  present  case.     He  admits  the  law  to  be  as 
laid  down  in  the  authorities,  that  if  a  vessel  sail  on  her  voyage, 
and  in  a  day  or  two  becomes  leaky,  and  founders,  or  is  obliged  to 
return  to  port,  without  any  storm,  or  visible  or  adequate  cause  to 
produce  such  an  effect,  the  presumption  is,  that  she  was  not  sea- 
worthy when  she  sailed.     Munro  v.  Yanduin,  Park's  Ins.  224  ; 
Talcott  V.  Marine  Ins.  Co.,  2  Johns.  Rep.  124.     But  he  contends, 
that  if  she  jjerform  the  voyage,  and  ari'ive  at  her  port  of  destina- 
tion, she  is  to  be  deemed  seaworthy,  as  between  the  insurer  and 
the  insured  on  the  vessel,  whether  such  leakiness  has  occurred  or 
not.     This  would  subvert  the  rule  as  to  seaworthiness  altogether, 
and  make  it  depend,  not  on  the  state  and  condition  of  the  vessel 
at  the  time  she  sails,  but  ou  the  event.     It  would  substitute  an 
unfair  and  dangerous  test,  in  lieu  of  the  wise  and  salutary  requi- 
sitions imposed  by  the  law ;  for  the  best-provided  vessel  may  meet 
with  misfortune,  and  founder  at  sea,  or  be  compelled  to  return  to 
port.     On  the  other  hand,  a  weak  and  insufficient  ship  may  at- 
tempt the  voyage,  to  the  imminent  danger  of  the  lives  and  prop- 
erty on  board,  and' yet  escape  destruction  almost  by  a  miracle.   It 
is  not  by  events  that  human  affairs  are  to  be  judged.     Experience 
teaches  us,  that  in  a  vast  majority  of  these  cases,  unless  due  pre- 
cautions are  taken,  disaster  will  ensue  ;  and  therefore  the  law  re- 
quires it  of  the  insured,  as  a  condition  precedent  to  the  attachment 
of  the  contract  of  insurance,  that  the  vessel  at  her  departure  from 
port  be  tight,  stanch,  and  strong,  well  fitted,  manned,  and  pro- 
vided with  all  necessary  requisites  to  meet  the  perils  of  the  ocean, 
which  she  is  to  encounter  in  her  voyage.     And  the  inquiry  is  not, 
after  the  voyage  is  ended,  has  she  escaped,  notwithstanding  the 
gross  neglect  of  all  that  prudence  dictated  for  her  preservation  ? 
but  was  she  equipped  and  fitted  out  as  she  ought  to  have  been  ? 
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If  she  was  not,  she  was  not  seaworthy- — not  worthy  or  fit  to  go  to 
sea :  not  in  a  condition  to  meet  and  resist  its  perils.     A  contrary 
doctrine  would  tend  to  throw  on  the  insurer  the  expense  of  repairs, 
which  the  insured  himself  ought  to  have  disbursed  before  the  ves- 
sel sailed.      Besides,  a  vessel  tight,  stanch  and  strong,  and  in 
good  sailing  condition,  will  pass,  without  harm,  through  assavilts 
which  would  materially  damage  a  leaky  and  infirm  ship.     The 
latter  is  not  only  less  able  to  resist  the  shocks  of  the  winds  and 
waves,  but  the  crew  are  exhausted  by  the  necessity  of  pumping, 
and,  therefore,  incapable  of  performing  their  duty,  when  great 
exertions  become  necessary.     She  is  not,  therefore,  so  well  manned 
as  she  otherwise  would  be.     Isor  is  it  wise  or  safe  to  tempt  owners 
and  shippers  to  run  into  danger,  when  unprovided  to  meet  it. 
The  disasters  of  mariners- — not  unfrequently  of  the  most  dreadful 
and  appalling  character— ought  not  to  be  multiplied,  by  stimu- 
lating them  into  unnecessary  experiments,  how  far  they  dare  ven- 
ture in  a  leaky  vessel.     The  law  casts  her  mantle  of  protection 
over  them,  as  well  as  the  intei-ests  of  the  shipper,  by  declaring 
that  no  insurance  on  the  vessel  is  valid,  if  she  is  put  to  sea  in  an 
unseaworthy  state ;  and  it  is  of  importance  to  the  great  interests 
embarked  in  commerce,  as  well  as  to  the  preservation  of  life,  that 
the  requisitions  of  the  law  in  this  respect  should  not  be  relaxed. 
The  owner  should  be  obliged  to  perform  his  duty,  and  be  induced 
to  attend  to  that,  which  he  alone  can  attend  to,  the  state  and  con- 
dition of  his  vessel,  and  to  place  her,  tinder  the  guaranty  of  the 
policy,  in  a  condition  fitted  to  meet  those  perils  of  the  sea,  which 
the  insurer  takes  uf  on  himself.     If  he  does  not,  he  throws  on  the 
insurer  other  perils  not  within  the  contract :  perils  which  do  not 
the  less  exist,  because,  by  good  fortune,  they  may  happen  not  to 
prove  fatal :  and  which  may,  of  themselves,  produce  an  average 
loss,  without  foundering  the  ship  or  defeating  the  voyage.     If  the 
owner  does  not  choose  to  do  this,  or  even  if  it  occur  without  his 
knowledge  or  default  (and  the  same  rule  applies  to  policies  on 
goods),  there  is  no  contract :  the  consideration  fails,  and  the  risk 
remains  with  the  party  himself.     "We  are,  therefore,  of  opinion, 
that  the  doctrine  is  applicable,  notwithstanding  the  vessel  reaches 
her  port  of  destination  ;  if  it  sufficiently  appear,  by  the  evidence, 
that  the  vessel  sailed  in  a  leaky  state,  and  in  want  of  repairs.   And 
this  is  the  point  of  view  in  which  the  court  below  put  the  case 
to  the  jury. 

2.  Nor  is  there  any  foundation  for  the  complaint,  that  the  court 
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took  the  facts  from  the  jury,  or  assumed  more  than  thej"  ought 
legally  to  have  done  in  charging  them.  The  court  applied  the 
rule  of  law  to  the  facts  as  the}^  appeared,  at  the  same  time  in- 
structing the  jury,  that  if  there  were  contradictory  facts,  they 
might  consider  them,  and  the  result  would  he  different.  There 
were,  however,  no  contradictory  facts  shown,  and  the  court  would 
have  erred  to  leave  it  to  the  jury  to  presume  facts,  without  any 
evidence,  from  which  such  presumption  could  legally  he  drawn. 
"  To  submit  a  fact  destitute  of  evidence,"  says  C.  J.  Gibson,  in 
Stouffer  V.  Latshaw,  2  Watts,  167,  "  as  one  that  may  nevertheless 
be  found,  is  an  encouragement  to  err,  which  cannot  be  too  closely 
observed,  or  unsparingly  corrected."  To  the  same  effect,  is  the 
opinion  of  the  court  delivered  by  JNIr.  Justice  Rogers,  in  Star  v. 
Bradford,  2  Penn.  Rep.  398.  Here  the  evidence  was  clear,  that 
from  her  departure,  this  vessel,  with  constant  light  breezes,  leaked ; 
that  the  leak  continued  increasing  for  nine  days,  so  that  the  hands 
were  obliged  to  pump,  at  first,  every  hour,  and  then  every  half 
hour,  and  then  every  fifteen  minutes :  afterwards  a  storm  com- 
menced, and  the  vessel  labored  much,  and  shipped  great  Cjuanti- 
ties  of  water,  till  they  had  to  pump  every  five  minutes,  and  she 
continued  very  leaky,  damaging  the  cargo,  until  her  arrival.  Xo 
evidence  was  given  by  the  insurer  to  account  for  this  state  of  the 
ship :  there  A^-as  no  violence  of  wind  or  wave  till  the  ninth  day ; 
there  was  not  time  for  the  ordinary  working  and  straining  of  the 
timbers  to  produce  a  leak:  and  the  inevitable  jDresuinption  is,  that 
she  had  an  inherent  defect  at  the  time  of  saihng.  This  is  the 
legal  presumption,  and  so  stated  in  the  authorities,  and  elementary 
writers ;  and  the  court,  in  laying  down  the  law  to  the  jury,  could 
not  do  otherwise  than  state  that  legal  presumption  on  the  facts 
existing.  Upon  the  whole,  the  charge  of  the  court  is,  in  the  opinion 
of  this  court,  correct,  and  the  judgment  must  be  afiirmed. 

Judgment  afiirmed. 


The  liability  imposed  by  the  contract  of  insurance,  is  limited  to  the 
perils  enumerated  in  the  policjr,  and  does  not  extend  to  losses  occa- 
sioned by  the  inherent  weakness  or  imperfection  of  the  thing  insured. 
Nor,  where  a  marine  insurance  is  in  question,  will  the  policy  of  the 
law  permit  the  owner  of  the  vessel  to  stipulate  against  the  consequences 
of  liis  own  wrong  or  negligence,  in  sending  her  to  sea  in  a  state  unfit 
fur   service,  or   wliich   necessarily  endangers  the  safety  of  those  on 
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boaixl.  Wilkie  v.  Geddes,  3  Dow.  60  (ante,  165).  Accordingly,  the 
courts  of  England  and  of  this  country,  concur  in  holding  t!ie  sea- 
worthiness of  the  vessel  a  condition  precedent  without  which  a  marine 
insurance  will  be  void,  whether  the  defect  arises  from  the  default  of 
the  owners  of  the  property  insured,  or  from  circumstances  wholly 
bej-ond  their  control.  Drapery.  The  Commercial  Ins.  Co.,  21  New  York, 
378;  Rosenheimer  v.  The  America  Ins.  Co.,  33  Missouri,  230,  236; 
Thompson  v.  Happier,  6  Ellis  &  Bl.  Ill,  188.  It  follows,  and  the 
decision  in  the  principal  case  shows,  that  when  unseaworthiness  is 
established  by  sufficient  evidence,  further  inquiry  becomes  superfluous, 
and  the  insurers  will  be  discharged,  although  the  loss  ma}'  have  been 
occasioned  by  causes  independent  of  the  unfitness  of  the  vessel  for  the 
voyage.  The  same  result  will  follow  where  the  insurance  is  upon  the 
cargo,  because  the  point  is  one  of  such  vital  importance,-  that  the  law 
has  deemed  it  expedient  to  lay  down  an  inflexible  rule,  rendering  it  the 
interest  of  all  concerned,  to  see  that  all  the  usual  and  proper  precau- 
tions are  taken  to  secure  the  safety  and  success  of  the  voyage. 
Warren  v.  The  United  Ins.  Co.,  2  Johnson's  Cases,  231  ;  Watson  v. 
Clark,  1  Dow.  336  ;  Taylor  v.  Lowell,  3  Mass.  331  ;  Paddock  v.  The 
Franklin  Ins.  Co.,  U  Pick.  227  ;  Howard  v.  The  Orient  M.  Ins.  Co., 
2  Robertson,  339. 

The  principle  extends  to  everything  which  forms  an  essential  part 
of  the  equipment  of  the  vessel,  or  which  is  necessary  to  render  her 
adequate  to  meet  the  perils  to  which  she  will  unavoidably  be  exposed. 
Hence,  the  hull  must  not  only  be  reasonably  tight  and  sound  (Paddock 
V.  .The  Franklin  Ins.  Co.,  11  Pick.  227;  Watt  v.  Morris.  1  Dow,  32; 
Dovglas  v.  Scougal,  4  Id.  269)  but  the  rigging  and  sails  in  good  order  ; 
Weddenham  v.  Bell,  1  Campbell,  1  ;  and  the  vessel  sufficiently  supplied 
with  cables  and  anchors,  to  resist  the  stress  of  the  winds  and  waves 
under  ordinary  circumstances.  Wilkie  v.  Geddes,  3  Dow.  57.  And  for 
the  same  reason,  a  boat  which  depends  for  its  motive  power  on  steam, 
Vi^ill  not  be  seaworthy,  unless  the  boilers  and  furnaces  are  in  a  con- 
dition to  perform  the  functions  for  which  they  are  designed,  and  the 
machinery  in  general  reasonably  sufficient  for  the  propulsion  of  the 
vessel.   Myers  v.  The  Girard  Ins.  Co.,  2  Casey,  192. 

Kor  will  a  vessel  be  seaworthy,  unless  she  is  supplied  at  the  outset 
of  the  voj'age  with  a  sufficient  quantity  of  water,  provision,  fuel  and 
other  necessaries,  to  last,  under  ordinary  circumstances,  from  the  time 
of  her  departure  until  she  reaches  the  port  of  destination  ;  Howard  v. 
The  Ocean  Ins.  Co.,  2  Robertson,  539  ;  and  in  Fontaine  v.  The 
Phcenix  Ins.  Co.,  10  Johnson,  48;  the  insurers  were  held  to  be  ex- 
onerated on  the  ground  that  the  ship  had  put  to  sea  with  an  inad- 
equate   supply  of  oil   and  candles,  which  was  exhausted   during  the 
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voyage,  and  was  consequently  compelled  to  lie-to  at  night,  from  the 
impossibility  of  consulting  the  compass,  as  a  guide  to  her  course. 

The  crew  must  also  be  sufficient  in  numbers  and  the  officers  possessed 
of  the  requisite  nautical  skill.  Draper  v.  Commercial  Ins.  Co.,  21  JST. 
Y.  378  ;  Keeler  v.  The  Firemen's  Ins.  Co.,  3  Hill,  255  ;  Copelandv.  The 
New  England  Mut.  Ins.  Co.,  2  Metcalf,  432.  If  however  the  person 
who  actually  navigates  the  vessel,  is  competent  to  the  task,  it  is  not 
indispensably  necessary  that  he  should  be  named  in  the  registry  as 
master.  Draper  v.  The  Commercial  Ins.  Co.,  21  New  York,  3T8.  But 
Comstock,  Ch.  J.,  dissented  from  this  conclusion,  on  the  ground  that  a 
vessel  could  not  justly  be  termed  seaworthy,  when  the  person  who  was 
really  in  command  had  no  legal  authority,  and  the  person  legally  au- 
thorized wanted  the  requisite  knowledge. 

It  seems  to  have  been  thought  in  Weir  v.  Aberdeen,  2  B.  &  Aid.  320, 
that  the  unseaworthiness  of  the  vessel  at  the  outset  of  the  voyage,  will 
not  avoid  the  polic}^,  if  the  deflciencj'  is  discovered  and  remedied  soon 
afterwards,  and  before  it  results  in  actual  injurj'.  But  the  point 
actuallj'  decided  was,  that  the  departure  of  the  vessel  in  an  unsea- 
worthy  condition,  ma}'  be  excused  bj'  her  return  to  port,  and  the 
subsequent  consent  of  the  insurers,  that  the  policy  should  attach  after 
the  removal  of  the  defect,  as  if  it  had  never  existed  ;  and  the  better 
opinion  would  seem  to  be,  that  when  no  waiver  is  proved,  the  breach 
occasioned  by  unseaworthiness  at  the  outset  of  the  voj^age,  cannot  be 
cured,  by  removing  the  defect  before  it  has  resulted  in  actual  injury. 
1  Arnould  ou  Insurance,  652. 

Seaworthiness,  however,  is  essentially  a  relative  and  technical  term, 
which  simply  expresses  the  fitness  or  sufficiency  of  the  vessel  for  the 
position  in  which  she  is  placed,  or  the  duty  which  she  is  actually  called 
upon  to  perform,  and  has  no  necessary  connection  with  her  readiness  to 
go  to  sea,  or  ability  to  encounter  the  perils  of  the  ocean.  Burgess  v. 
Wickham,  3  Best  &  Smith,  669  ;  Enill  v.  Hooper,  2  H.  &  X.  211.  All 
that  it  means,  and  all  that  can  reasonably  be  required,  is,  that  the  ship 
should  be  fit  for  the  purpose  for  which  she  is  employed,  at  the  time 
when  the  question  arises  ;  and  if  this  requisition  is  satisfied  on  the 
part  of  the  insured,  the  insurers  cannot  complain  of  her  inadequacy  to 
meet  dangers  of  another  kind.  A  vessel  may  be  seaworthy  for  a  voy- 
age to  Kio  Janeiro,  but  not  to  Nova  Zembla  or  Baffin's  bay;  or  for  a 
short  passage,  and  not  for  a  long  and  difficult  navigation ;  to  descend  a 
river  or  follow  a  line  of  coast,  but  not  to  cross  the  ocean.  Knell  v. 
Hooper,  2  H.  &  N.  217,  282.  It  has  been  said  that  seaworthiness  is 
that  state  in  which  a  prudent  owner,  uninsured,  would  put  the  ship 
relativelj'  to  the  end  in  view,  and  if  so  it  must  necessarily  Ya,ry  in  each 
instance,  with  the  service  for  which  the  ship  is  intended,  and  the  perils 
to  which  she  may  be  exposed.     Burgess  v.  Wickham,  3  Best  &  Smith, 
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6G9,  692.  Gibson  v.  Small,  i  H.  L.  455,  484.  In  determining  whether 
a  vessel  is  seawortlij',  all  the  circumstances  of  the  case  must  conse- 
quently be  taken  into  view,  and  the  question  will  not  be  so  much 
whether  she  was  able  to  make  the  voyage,  as  to  whether  all  was  done 
that  prudence  dictated,  and  the  nature  of  the  case  would  allow  to 
render  her  fit  to  encounter  the  perils  that  might  arise  in  the  course  of 
the  navigation.  If  she  is  a  steamer  the  condition  of  her  boilers  may 
be  more  important  than  that  of  her  masts  and  rigging ;  if  her  course 
will  lie  among  the  ice,  more  than  ordinary  strength  should  be  given  to 
the  hull ;  if  she  is  to  navigate  a  river,  it  may  be  necessary  to  inquire 
whether  the  pilot  or  master  is  acquainted  with  the  shoals  or  rocks  that 
impede  the  channel;  and  it  has  been  intimated,  and  apparently  with 
truth,  that  the  standard  of  seaworthiness  may  vary,  not  only  with  the 
nature  of  the  vessel  and  the  character  of  the  voyage,  but  with  the  ad- 
vance of  science  and  the  mechanic  arts,  and  that  when  new  and  improved 
methods  of  construction  have  been  brought  into  use,  it  will  not  be  safe 
or  prudent  for  the  ship  owner  to  pass  them  by,  in  view  either  of  his 
obligation  to  the  shipper  or  the  enforcement  of  his  remedy  against  the 
insurer.  See  Tidmarsh  v.  The  Washington  F.  &  M.  Ins.  Co.,  4  ilason, 
439  ;  Burgess  v.  WicUiam,  ,3  Best  &  Smith,  693. 

"  If,"  said  Parke,  Baron,  in  Dixon  v.  Sadler,  5  M.  &  W.  405,  "  the 
insurance  attaches  before  the  voyage  commences,  it  is  enough  that  the 
ship  be  commensurate  to  the  then  risk,  and  if  the  voyage  be  such  as  to 
require  a  different  complement  of  men  or  state  of  equipment,  in  differ- 
ent parts  of  it,  as  if  it  were  a  voyage  down  a  canal  or  river,  and  thence 
across  the  open  sea,  it  would  be  enough  if  the  vessel  were,  at  the  com- 
mencement of  each  stage  of  the  navigation,  properly  manned  and 
equipped  for  it."  Thus,  a  vessel  may  be  sufficiently  manned  and 
equipped,  and  in  all  other  respects  adequate  to  a  passage  across  a  lake, 
or  down  a  tranquil  river;  Cobb  v.  The  New  England  Ins.  Co.,  6  Gray, 
192  ;  Thompson  v.  Hopjxr,  6  Ellis  &  Bl.  112,  181 ;  Walsh  v.  The  Wash- 
ington Ins.  Co.,  3  Eobertson,  202;  Bell  v.  Seed,  4  Binney,  127,  139; 
and  3'et,  entirely  unfit  to  encounter  the  perils  incident  to  a  more  ex- 
posed and  boisterous  navigation  ;  while  the  actual  prosecution  of  a 
voyage,  obviously  requires  a  different  state  of  preparation,  from  that 
which  is  requisite  for  l3ang  at  a  dock,  or  in  a  well  sheltered  harbor. 
Thompson  v.  Hopper,  6  Ellis  &  Bl.  ITl,  181.  Indeed,  the  exigency  of 
the  case  may  demand,  and  the  contract  of  insurance  consequently  per- 
mits, that  the  repairs  necessary  to  fit  a  vessel  for  sea,  should  continue 
down  to  the  last  moment  of  her  stay  in  port ;  and  it  would  be  absurd  to 
require,  that  the  sails  and  rigging  should  be  in  readiness,  or  the  crew 
on  board,  at  a  time  when  she  does  not  need  the  services  of  the  one,  and 
cannot  make  any  use  of  the  others.  Cobb  v.  The  New  England  Ins. 
Co.  Hence,  an  insurance  at  and  from  a  port,  will  nqt  be  vitiated  By 
VOL  II. — 49 
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proof  tbat  the  vessel  was  not  fully  manned  and  equipped  Tvbile  in 
harbor,  or  that  she  underwent  repairs  or  alterations  after  the  risk  com- 
menced, and  before  going  to  sea;  nor  will  it  be  an  answer  to  an  action 
on  a  policy  on  one  voyage  or  risk,  to  show  that  something  was  want- 
ing which  would  have  been  necessarj'  in  another.  Treadioell  v.  The 
Union  Ins.  Co.,  6  Cowen,  270.  The  law  was  so  held,  at  a  compara- 
tively early  period,  by  Lord  Kenj-on,  in  Forbes  v.  Wilson,  Park  on  In- 
surance, 299  ;  and  again,  in  Smith  v.  Surridge,  4  Espinasse,  25  ;  and 
the  rule  is  established  on  this  basis  in  England  and  the  United  States. 
In  Thompson  v.  Hopixr,  6  Ellis  &  Bl.  172,  181,  Erie,  J.,  said,  that 
in  a  whaling  voyage  to  the  North  the  warrantj;^  had  four  gradations,  fit 
for  dock  in  London,  fit  for  river  to  Gravesend,  fit  for  sea  to  Shetland, 
then  fit  for  whaling.  And  when  a  ship  was  insured  at  and  from  a  port 
on  a  river,  with  liberty  to  stop  at  another  port  lower  down  the  stream, 
the  plaintiflFs  were  allowed  to  recover  for  a  loss  occurring  subsequently 
at  sea,  although  it  appeared  that  she  was  unflnished  when  towed  from 
the  first  port  where  she  had  been  built,  and  not  rigged  or  equipped 
until  she  reached  the  second.  Gohh  v.  The  New  England  Ins.  Co.,  6 
Graj',  192.  The  question  arose  in  McLanahan  v.  The  Universal  Ins. 
Co.,  1  Peters,  170,  183,  where  one  of  the  defences  set  up  b}'  the  insurers 
was,  that  the  vessel  left  the  dock  and  got  under  weigh  while  the 
master  and  part  of  the  crew  were  still  on  shore,  and  had  consequently 
been  compelled  to  stand  off  and  on  until  thej^  came  on  board,  which 
was  said  to  constitute  a  plain  case  of  unseaworthiness  delaying  and 
varying  the  voyage,  and  exposing  the  property  to  dangers  that  might 
otherwise  have  been  avoided.  But  the  court  were  clearly  of  opinion, 
that  if  the  ship  had  a  sufficient  number  of  men  on  board  to  take  charge 
of  her,  under  the  circumstances,  and  the  course  adopted  was  in  other 
respects  safe  and  proper,  no  weight  was  due  to  the  absence  of  the  rest 
of  the  crew,  or  the  want  of  a  sufficient  number  of  hands  to  prosecute 
the  entire  voj'age  with  safety.  "The  defence,"  said  Storj',  J.,  "is 
founded  on  the  assumption,  that  the  ship  ought  not  to  have  got  under 
weigh  or  proceeded  into  the  offing,  until  the  master  and  all  the  crew 
necessary,  not  for  that  act,  but  for  the  entire  voj'age,  were  on  board. 
If  the  law  were  so,  we  have  no  means  of  ascertaining  what  part  of  the 
crew  was  actually  on  board  at  the  time,  nor  whether  the  voyage  was 
absolutely  intended  to  be  commenced  on  that  daj',  nor  whether  the  de- 
parture was  merely  contingent  and  dependent  upon  the  master's  pro- 
curing the  proper  ship's  papers,  and  the  breaking  ground,  and  the 
standing  off' and  on,  in  the  oflTing,  were  preparatory  steps  for  this  pur- 
pose, nor  whether,  for  such  purposes,  the  pilot  and  crew  on  board  were 
not  amply  sufficient.  But  we  are  far  from  being  satisfied,  that  the  law 
has  interposed  any  such  rule  as  the  argument  supposes.  Seaworthiness 
in  port  or  for  temporary  purposes,  such  as  mere  change  of  position  in 
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harbor,  or  proceeding  out  of  port,  or  lying  in  the  ofHng,  may  be  one 
thing,  and  seaworthiness  for  a  whole  voyage,  quite  another.  A  policy 
on  a  ship  at  and  from  a  port,  will  attach,  although  the  ship  be  at  the 
time  undergoing  extensive  repairs  in  port,  so  as  in  a  general  sense,  for 
the  pui'poses  of  the  whole  voyage,  to  be  utterly  unseaworthy." 

The  meaning  and  import  of  the  word  "  seaworthy,"  and  of  the  implied 
warranty  of  seaworthiness,  were  discussed  in  Small  v.  Gibson,  16 
Q.  B.  128,  152,  4  H.  L.  353 ;  where  a  plea  that  the  vessel  was  not  sea- 
worthy, was  alleged  to  be  insufficient  as  simply  negativing  her  fitness 
to  go  to  sea,  without  averring  her  unfitness,  or  want  of  adequate  prepa- 
ration for  tlie  situation  in  which  she  was  placed,  or  the  navigation  in 
which  she  was  engaged  at  the  period  of  time  to  which  the  plea  had 
reference.  But  the  court  held,  that  the  term  "seaworthy,"  has  no 
necessary  reference,  in  its  legal  or  technical  sense,  to  the  navigation  of 
the  ocean,  and  simply  means,  that  the  vessel  was  reasonably  adequate 
to  the  risks  or  perils  incident  to  the  position  in  which  she  was  placed 
at  the  time  when  the  policy  attached,  or  the  question  arose.  "  If,"  said 
Parke,  in  delivering  the  judgment  of  the  Exchequer  Chamber,  "the 
word  'seaworthy'  means  in  a  state  completely  fit  for  sea  navigation  at 
the  time,  the  plea  is  certainly  bad,  for  it  is  enough  to  satisfy  the  terms 
of  the  assumed  implied  condition,  that  the  vessel  is  fit  for  navigation  if 
at  sea  or  on  a  river,  or  on  the  point  of  setting  sail  on  either,  or  that 
she  is  in  such  a  state  of  physical  safety  in  a  port,  preparing  for  a  voj'- 
age,  as  to  enable  her  to  be  in  reasonable  security  till  she  should  be 
perfectly  repaired  and  equipped  for  it ;  and  in  order  to  constitute  a 
breach  of  the  condition,  both  these  alternatives  must  be  negatived. 
But,  if  the  word  '  seaworthy'  is  not  to  be  construed  according  to  its 
strict  or  primary  signification  only,  but  in  a  more  extended  sense,  as 
including  in  it  a  fitness  for  present  navigation,  and  that  either  on  a  sea 
or  river,  if  about  to  sail  or  sailing  on  either,  and  a  condition  of  repair 
and  equipment  fit  for  such  a  port,  if  siie  was  then  in  port,  then  the  plea 
is  good  ;  for  it  negatives  everj''  part  of  the  assumed  implied  condition, 
by  denying  that  the  vessel  was  seaworthy.  We  think  that  such  is  now 
become,  in  common  parlance,  as  applicable  to  this  subject,  the  meaning 
of  the  term  '  seaworthy,'  there  being  a  seaworthiness  for  the  voyage, 
and  seaworthiness  for  river  navigation,  or  for  a  port."  And  when  the 
case  subsequently  came  before  the  House  of  Lords,  seaworthiness  was 
said  to  be  that  condition  in  which  the  ship  would  be  put  by  a  prudent 
owner,  due  regard  being  had  to  her  nature,  and  that  of  the  service  in 
which  she  was  to  be  employed.  Surges  v.  Wickham,  3  Best  &  Smith, 
669,  695. 

This  view  of  the  law  is  sustained  by  the  cases  of  Taylor  v.  Loivell,  3 
Mass.  331,  and  The  Merchants'  Ins.  Co.  v.  Clapp,  11  Pick.  56,  which 
decide,  that  when  a  vessel  is  reasonably  fit  for  the  situation  in  which 
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she  is  placed,  or  the  purpose  for  which  she  is  used  at  the  inceptiou  of 
the  risk,  the  contract  will  become  mutuallj^  binding,  and  entitle  the 
insurers  to  the  whole  premium,  notwithstanding  the  existence  of  defects 
in  her  equipment,  which  continue  down  to  the  time  of  sailing  and  de- 
prive the  insured  of  the  protection  of  the  policy  during  the  voyage. 
Thus,  in  Taylor  v.  Lowell,  proof  that  the  hull  of  the  vessel  was  unsound 
and  leaky  at  the  time  when  the  cargo  was  put  on  board,  and  that  she 
sailed  subsequently  in  that  condition,  and  was  forced,  in  consequence, 
to  return  for  repairs,  was  held  not  to  be  a  suflicient  answer  to  an  action 
brought  by  the  insurers  for  the  premium,  because  she  was  insured  at 
and  from  the  port  of  departure,  and  the  unseaworthiness  was  not  such 
as  to  prevent  her  from  l^'ing  safely  in  the  harbor,  or  deprive  the  de- 
fendants of  the  right  to  an  indemnity,  for  any  loss  which  might  have 
happened  while  there.  It  was  said  in  like  manner  in  The  Merchants^ 
Ins.  Go.  V.  Clapp,  that  there  was  no  implied  warranty  that  the  ship 
should  be  fit  to  go  to  sea  at  the  time  of  receiving  her  cargo,  and 
that  it  was  enough,  if  her  condition  was  such  as  to  render  her  reason- 
ably safe,  where  she  lay.  The  law  had  been  held  the  same  way  in 
Annen  v.  Woodman,  3  Taunton,  299,  where  the  court  said,  that,  as  the 
vessel  was  at  the  risk  of  the  insurers  while  lying  in  port,  and  they 
would  have  had  to  pa}^  for  her,  if  burnt  or  sunk  while  there,  they  were 
necessarily  entitled  to  the  whole  premium,  although  she  sailed  after 
wards  without  being  fit  to  go  to  sea,  and  forfeited  the  protection  of 
the  policy  during  the  residue  of  the  period  covered  by  the  insurance. 
These  cases  show  that  the  insured  will  not  lose  the  right  to  an 
indemnitjr,  for  a  loss  which  occurs  during  one  stage  of  the  risk  or 
voyage,  in  consequence  of  the  unfitness  of  the  vessel  to  encounter  the 
perils  incident  to  another,  which  has  not  yet  arrived  ;  Thompson  v. 
Hopper,  6  Ellis  &  Bl.  1*72,  181 ;  and  that  a  subsequent  breach  of  the 
warranty  of  seaworthiness,  will  not  divest  rights  which  have  accrued 
to  either  of  the  parties  before  it  happened.  The  rule,  however,  has  its 
limits,  and  the  policy  will  be  void  from  the  outset,  even  when  the 
insurance  is  "  at  and  from,"  if  the  vessel  is  a  mere  wreck,  or  so  entirely 
rotten  or  unsound,  as  to  be  incapable  of  lying  safely  at  the  port  or 
harbor  where  the  risk  commences.  Paddock  v.  The  Franklin  Ins.  Co., 
11  Pick.  22Y,  232. 

But  while  the  insured  is  entitled  to  postpone  the  outfit  of  the  vessel, 
until  she  is  about  to  sail,  and  will  not  lose  the  benefit  of  a  policy  which 
attaches  to  the  ship  while  in  harbor,  by  dismantling  her  there,  in 
order  to  prepare  her  for  sea,  it  is  still  imperatively  necessary  that  she 
should  be  seaworthj^,  or  in  other  words  fit  to  encounter  the  ordinary 
perils  of  the  navigation  for  which  she  is  destined,  at  the  moment  when 
she  sails  or  enters  upon  the  actual  prosecution  of  the  voj^age,  and  if 
she  be  not,  the  insurance  will   be  vitiated,  and    any  subsequent  loss 
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must  be  borne  by  the  insured.  1  Avnould,  672;  Watson  v.  Clark,  1 
Dow,  336.  Thus,  when  a  ship,  insured  at  and  from  Cuba  to  London, 
sailed  from  Cuba  with  a  sufficient  number  of  hands  to  carry  her  to 
Jamaica,  but  stopped  at  Jamaica,  in  order  to  land  part  of  her  crew 
there,  and  obtain  others  for  the  voyage  to  London,  the  insurers  were 
held  free  from  liability,  on  the  ground,  that  if  the  vessel  could  have  com- 
pleted the  voyage  without  stopping  for  more  men,  the  deviation  was 
unjustifiable,  and  if  she  could  not,  she  was  obviously  unseaworthy  at 
the  time  of  sailinf^.  Forshaiv  v.  Ghabert,  3  Brod.  &  B.  3.5S  ;  Silva  v. 
Low,  1  Johnsons'  Cases,  198.  The  same  point  arose  in  Cruder  v.  The 
Philadelphia  Ins.  Co.,  2  W.  C.  C.  R.  262,  339,  where  Washington,  J., 
was  clearly  of  opinion  that,  although  the  master  may  seek  a  harbor,  or 
otherwise  vary  the  direct  course  of  the  voyage,  for  the  purpose  of 
making  necessary  repairs,  without  incurring  the  penalty  attached  to  a 
deviation  ;  yet,  that  this  is  onlj^  true,  when  the  necessitj'  arises  from 
causes  subsequent  to  the  inception  of  the  risk,  and  will  not  authorize  a 
change  of  course  for  the  purpose  of  supplying  a  deflciency  which  ex- 
isted at  the  time  when  the  policy  first  attached  to  the  vessel. 

Another  limitation  was  set  to  the  doctrine  of  seaworthiness,  in  Bur- 
gess V.  Wickham,  3  Best  &  Smith,  669,  where  the  court  held  that,  the 
implied  warranty  will  be  fulfilled,  if  the  vessel  is  as  fit  for  the  risk  for 
which  she  is  insured,  as  she  is  from  her  own  nature  capable  of  being 
made,  although  she  may  not  have  all  the  requisites  usual  and  proper 
in  a  vessel  of  a  different  class.  A  policy  on  a  river  steamer,  at  and  from 
any  port  in  the  river  Clyde  in  Scotland,  to  Calcutta,  was  accordingly 
held  valid,  although  she  was  unfit  to  cross  the  ocean,  and  foundered  pre- 
sumably from  that  cause  at  sea,  it  appearing  that  every  practicable  means 
had  been  used  to  strengthen  her  before  sailing,  and  that  the  peculiarity 
of  her  build  was,  together  with  all  other  particulars,  communicated  to 
the  insurers.  Cockburn,  Ch.  J.,  said,  that,  if  the  insurer  agreed  with  full 
knowledge  of  all  the  facts  to  insure  a  vessel  which  was  incapable,  from 
her  size  and  construction,  of  being  brought  up  to  the  standard  of  sea- 
worthiness, the  implied  warranty  must  be  taken  to  be  limited  by  the 
nature  of  the  thing  to  which  it  related,  and  would  be  satisfied  if  the  vessel 
was  as  seawortliy  as  she  was  capable  of  being  made.  And  Blackburn,  J., 
added,  that  extrinsic  evidence  might  always  be  given  to  aid  the  inter- 
pretation of  a  contract,  by  showing  the  nature  of  the  subject  matter. 
1  Smith's  Lea.  Ca.  464,  6  Am.  ed.  Such  evidence,  is  more  than  ordi- 
narily appropriate  where  a  warranty  or  condition  is  deduced  by  im- 
plication ;  but  we  may  doubt  the  wisdom  of  any  doctrine  sanctioning 
the  insurance  of  a  vessel  which  is  essentially  unfit  to  go  to  sea.  As 
between  the  shipper  and  the  ship  owner,  knowledge  may  properly  be 
received  to  exclude  a  warranty  of  seaworthiness,  but  it  does  not  follow 
that  either  of  them  should  be  allowed  to  enforce  a  guaranty  against 
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the  consequences  of  his  own  folly.  In  Kuill  v.  Hooper,  2  Hiirlstone  & 
Xorman,  278,  the  policy  was  held  invalid  through  the  unseaworthiness  of 
the  vessel,  although  the  risk  was  described  as  being  on  "  salvage,"  the 
ship  being  abandoned  by  her  crew  and  taken  into  Terceira  by  the 
salvors,  in  whose  behalf  the  insurance  was  effected  ;  Pollock,  C.  B., 
saying  that  less  might  be  required  under  such  a  polic.y,  but  the  ship 
must  at  least  be  in  a  condition  to  traverse  the  ocean  in  safety. 

If  the  warranty  of  seaworthiness  is  relative  in  some  respects,  it  is 
absolute  in  others  )  and  a  failure  to  comply  with  its  requisitions  cannot 
be  excused  on  the  ground  that  the  defect  was  not  discovered  until  after 
the  commencement  of  the  voj'age  and  could  not  have  been  ascertained 
previously  by  the  most  exact  diligence.  It  is  not  a  justification  for  the 
breach  of  a  condition  precedent  that  the  party  did  what  he  could  to  com- 
ply with  the  agreement,  and  was  prevented  by  an  insuperable  obstacle. 
Unless  the  vessel  is  seaworthy  at  the  inception  of  the  risk,  the  policy  will 
not  attach,  and  there  can  be  no  recovery  for  a  subsequent  loss.  See 
Abbott  on  Shipping,  218,  5  ;  Redhead  v.  The  Midland  R.  R.  Co.,  412, 
434. 

So  far  the  authorities  agree  ;  but  there  is  much  difference  of  opinion  as 
to  the  effect  of  unseaworthiness  occurring  subsequently  to  the  inception 
of  the  voj'age.  It  is  universally  conceded  that  a  ship  which  is  prop- 
erly manned  and  equipped,  and  in  all  respects  stanch  and  seaworthy 
at  the  time  of  leaving  port,  is  thenceforth  at  the  risk  of  the  under- 
writers, who  cannot  rely  on  defects  occasioned  by  subsequent  causes,  and 
which  could  not  have  been  obviated  by  due  care  on  the  part  of  the  insured. 
No  argument  is  necessary  to  show — and  the  language  of  the  policy  itself 
implies — that  a  variety  of  dangers  may  be  encountered  during  the  voy- 
age, against  which  no  preparation  can  be  a  sufHuient  guard,  and  which 
may,  at  any  moment,  destroy  the  efficiency  of  the  vessel,  and  leave  her 
a  mere  wreck,  at  the  mercy  of  the  winds  and  waves.  The  object  of 
the  contract  as  one  of  indemnity,  would  fail  if  the  insurers  could  make 
the  injury  inflicted  by  one  peril  a  reason  for  refusing  compensation  for 
the  consequences  of  another.  A  defence,  on  the  ground  of  subsequent 
unseaworthiness,  therefore,  necessarily  involves  an  inquiry  into  the 
conduct  of  those  in  charge  of  the  vessel,  and  cannot  be  sustained  with- 
out proof  that  they  were  guilty  of  a  want  of  care,  in  the  first  instance, 
or  failed  to  make  proper  exertions,  subsequentlj'. 

Hence,  the  departure  of  a  ship  in  an  unseaworthj'  condition,  from  a 
port  which  she  has  entered  in  the  course  of  the  voyage,  will  not  vitiate 
the  policy,  or  discharge  the  insurers,  unless  the  defect  might  have  been 
discovered  and  remedied  by  proper  effort  on  the  part  of  the  agents  of 
the  insured  ;  Peters  v.  The  Phoenix  Ins.  Co..  3  S.  &  R.  25  ;  Gapen  v. 
The  Washington  Ins.  Co.,  12  Cusliing,  511 ;  Paddock  v.  The  New  Eng- 
land Ins.  Co.,  11  Pick.,  227,  236  ;   nor  will  the  insurance  be  defeated 
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by  unseaworthiness  due  to  the  gnawing  of  rats,  or  the  operation  of 
other  hidden  causes  after  the  policj'  has  attached,  unless  the  master  of 
the  vessel  is  guilty  of  negligence,  in  not  ascertaining  tlie  source  of 
the  evil,  and  arresting  its  progress  before  it  goes  too  far  ;  Garrigues  v. 
Coa-e,  1  Binney,  592.  The  ship  owner  is,  however,  liable  under  these 
circumstances  to  the  shipper,  and,  if  so,  subrogation  may  be  claimed  by 
the  insurers.    Ray  v.  Wheeler,  2  Law  Reports,  C.  P.  302  (post). 

Thepolicy  will  not,  therefore,  be  vacated  by  a  failui'e  to  remedy  a 
hidden  defect  occurring  after  the  risk  has  commenced,  and  not  discover- 
able with  ordinary  care.  The  question  is  one  of  negligence  depending 
on  the  means  at  the  disposal  of  the  master,  and  whether  there  was 
enough  to  put  him  on  his  guard  ;  and  in  Starbuck  v.  The  New  England 
Ins.  Co.,  19  Pick.  198,  the  insurers  were  held  answerable  for  the  loss 
of  a  whale-ship,  which  sprung  a  leak  and  foundered  while  at  sea,  al- 
though the  master  knew  that  she  had  met  with  a  violent  shoek  about  a 
year  previously,  caused,  as  was  supposed,  by  a  blow  from  a  whale,  and 
bad  sailed  from  port  afterwards  without  heaving  her  down,  or  ex- 
amining her  bottom. 

It  is  equally  well  settled  that  unseaworthiness  arising  subsequently 
to  the  commencement  of  the  voyage  is  not  a  defence,  unless  it  con- 
tributes directly  to  the  loss  ;  Walsh  v.  Washington  Ins.  Co.,  3  Robert- 
son, 202  ;  and  that  it  will  always  be  a  sufficient  answer  to  show  that  the 
defect  was  made  good  before  the  injury  for  which  the  plaintifi' seeks  to 
recover.  Paddock  v.  The  New  England  Ins.  Co.,  11  Pick.  221,  234  ; 
Capen  v.  The  Washington  Ins.  Co.  Hence,  an  omission  to  replace  an 
anchor  or  cable,  which  has  been  carried  away  while  at  sea,  by  procuring 
another  at  an  intermediate  port,  will  not  exonerate  the  insurers  from 
liability  for  the  subsequent  loss  of  the  vessel  in  the  open  ocean  where 
an  anchor  would  have  been  useless,  and  the  want  of  it,  can  have  had  no 
influence  on  the  result.  The  America7i  Ins.  Co.  v.  Ogden,  15  Wend. 
532  ;  20  Id.  281.  For  the  same  reason,  the  failure  to  take  a  pilot,  on. 
entering  or  leaving  port,  in  the  course  of  the  voyage,  will  have  no  effect 
on  the  right  to  indemnity  for  a  subsequent  loss,  which  it  has  had  no 
share  in  producing  ;  Keller  v.  The  Firemen^s  Ins.  Co.,  3  Hill,  250  ; 
McMillan  v.  The  Union  Ins.  Co.,  1  Rice,  248  ;  while  it  has  been  re- 
peatedly held,  that  a  defence  founded  on  an  allegation,  that  the  vessel 
was  rendered  crank  and  unseaworthy,  by  discharging  the  cargo  without 
replacing  it  by  ballast,  may  be  owerthrown,  by  proof  that  her  trim  was 
restored  before  the  loss,  notwithstanding  the  argument  that  the  delay, 
which  took  place  while  the  progress  of  the  vessel  was  retarded  by  her 
inability  to  carry  sail,  may  have  brought  her  within  the  reach  of  the 
peril,  by  which  she  was  Anally  destroyed.  Chase  v.  The  Eagle  Ins.  Co.,  5 
Pick.  50;  DeBlois  v.  The  Ocean  Ins.  Co.,  16  Id.  304.  And  in  Hoi- 
lingsworth  v.  Broderick,  T  A.  &  E.  40,  a  plea  that  the  ship  became 
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unseaworthy  during  the  continuance  of  the  risk,  and  might  have  been 
repaired  at  a  small  expense,  but  was  not,  Avas  held  not  to  be  a  good 
defence  to  an  action  against  the  insurers  ;  one  reason  being,  that  the 
unseaworthiness  was  not  averred  to  have  led  to,  or  brought  about  the 
loss. 

But  the  language  held  hj  the  court,  on  this  occasion,  went  beyond 
what  was  strictly  necessary  for  the  determination  of  the  question  raised 
hy  the  pleadings,  and  disclosed  the  existence  of  a  difference  between 
the  English  courts  and  those  of  this  country,  which  subsequent  decisions 
have  rendered  still  more  apparent.  The  implied  warrant}-  of  seaworthi- 
ness was  said  to  be  satisfied,  if  the  vessel  was  seaworthy  at  the 
commencement  of  the  risk,  and  much  doubt  was  expressed,  whether 
the  insured  should  be  held  answerable  for  the  unsoundness  of  her  con- 
dition at  a  subsequent  period  of  the  voyage,  which  was  treated  as  a 
new,  and, 'perhaps,  dangerous  doctrine,  that  had  not  j-et  received  the 
sanction  of  anj'  authoritative  decision,  and  formed  no  part  of  the  re- 
cognized or  established  law  of  insurance.  The  point  arose  not  long 
afterwards  in  Dixon  v.  Sadler,  5  M.  &  W.  405,  under  a  plea,  that  the 
loss  in  the  declaration  mentioned,  was  occasioned  bj'  the  negligence  of 
the  master  and  mariners,  in  throwing  so  much  ballast  overboard,  as  to 
render  the  vessel  crank  and  unfit  to  carry  sail.  The  counsel  who  argued 
the  case  for  the  insurers,  w'ere  unable  to  produce  a  single  authority,  or 
anything  more  than  some  very  general  dicta,  in  support  of  the  plea, 
which  was  held  to  be  bad  by  the  coui-t,  on  the  ground,  that  there  is  no 
express  or  implied  warranty  that  the  vessel  shall  continue  to  be  sea- 
worthj',  or  that  the  officers  and  crew  shall  make  proper  exertions  to 
preserve  that  state  of  efficiency  throughout  the  voyage,  which  is 
admitted  to  be  indispensably  necessary  at  its  commencement.  This 
decision  was  affirmed  by  the  Exchequer  Chamber  (Sadler  v.  Dixon,  8 
M.  &  W.  894),  and  is  fully  sustained  by  Redman  v.  WiJ!<on,  14  Id.  476, 
where  the  insurers  were  held  answerable,  although  the  loss  of  the 
vessel  was  due  to  injuries  inflicted  on  her  hull,  by  the  negligence  of  the 
persons  who  were  engaged  in  putting  the  cargo  on  board,  which  ren- 
dered her  too  leaky  to  be  kept  afloat,  and  finally  made  it  necessary 
to  run  her  on  shore.  The  court  were  of  opinion  that  the  case  fell 
within  the  well  established  rule,  that  the  underwriters  cannot  escape 
from  liabilitj''  for  losses  occasioned  by  the  perils  against  which  they 
have  insured,  by  tracing  them  back  to  the  misconduct  or  laches  of  the 
master  or  mariners,  and  that  this  is  true,  even  where  the  vessel  is 
disabled  by  the  neglect.  So  in  Thompson  v.  Hopper,  6  Ellis  &  Bl. 
172,  Lord  Campbell  said  that  "by  the  English  law  the  insurers  were 
not  bound  to  keep  the  ship  seaworthy  throughout  the  voyage  or  during 
the  continuance  of  the  risk.     Their  responsibility  was,  consequently, 
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the  same  when  she  was  lost,  through  unseaworthiness,  arising  from  the 
negligence  of  the  captain,  as  if  she  had  burned  from  his  negligence." 

The  authorities  in  this  country  are,  however,  express,  that  the  re- 
sponsibility of  the  insured  for  the  seaworthiness  of  the  vessel,  continues 
while  the  risk  endures,  and  precludes  them  from  charging  the  insurers 
with  any  loss  or  injury,  which  is  due  to  a  want  of  care  and  diligence  in 
keeping  the  vessel  in  a  proper  state  for  service.  Howard  v.  The  Orient 
Ins.  Co.,  2  Robertson,  239.  The  point  arose  in  Paddock  v.  The  Franklin 
Ins.  Go.  1 1  Pick.  221,  where  the  court  were  clearly  of  opinion,  that  the  in- 
surers could  not  be  made  answerable  for  the  loss  of  a  vessel  while  at  sea, 
by  a  leak  occasioned  by  a  defect  in  her  hull,  which  might  have  been  dis- 
covered and  remedied  by  due  effort  while  in  port.  The  policy  was  on 
time,  and  the  vessel  admitted  to  have  been  seaworthy  at  the  commence- 
ment of  the  voyage,  so  that  the  case  is  directly  in  conflict  with  that  of 
Sadler  V.  Dixon,  and  illustrates  the  different  aspect  in  which  the  ques- 
tion is  viewed  in  this  country  and  in  England.  The  same  rule  ^^•as 
applied  in  Stewart  v.  The  M.  and  F.  Ins.  Co.,  1  Humphreys,  242,  to  the 
insurance  of  a  tow-boat,  engaged  in  the  navigation  of  the  Mississippi ; 
while  in  Hazard  v.  The  New  England  M.  Fire  Ins.  Co.,  1  Sumner,  218, 
tlie  insurance  was  held  to  be  vitiated  by  the  failure  of  the  master  to 
replace  the  false  keel,  which  had  been  detached  by  striking  on  a  rock. 
The  question  was  examined  soon  afterwards  in  Copeland  v.  The  New 
England  Ins.  Co.,  2  Metcalf,  432,  where  the  prior  cases  in  Massachu- 
setts were  affirmed,  and  the  decision  of  the  Exchequer  in  Sadler  v.  Dixon, 
said  to  be  in  conflict  with  some  of  the  best  established  principles  of  the 
law  of  insurance.  And  in  The  MerchanVs  Ins.  Co.  v.  Sweet,  6  Wis- 
consin, fJIO,  the  court  held  that  the  plaintiff' was  not  onlj^  bound  to  have 
the  vessel  seaworthy  in  the  first  instance,  but  to  keep  her  in  a  navi- 
gable condition  throughout  the  voyage,  and  could  not  recover  for  a 
loss  arising  from  the  neglect  of  the  master  in  not  ballasting  the  vessel 
before  she  sailed,  at  an  intermediate  port  where  she  had  discharged 
her  cargo.  Some  doubt  was,  however,  expressed  in  Gudivorth  v.  Tlie 
South  Carolina  Ins.  Co.,  4  Richardson,  416,  as  to  the  true  principle, 
and  the  case  was  finally  decided  on  the  ground,  that  the  owner  acted 
as  master,  and  therefore  could  not  charge  the  insurers  with  a  loss  oc- 
casioned by  a  neglect  for  which  he  was  personally  responsible.  And 
in  The  Marine  Ins.  Co.  v.  Butler,  20  Md.  41,  the  court  held  in  accord- 
ance with  the  English  authorities,  that  subsequent  unseaworthiness 
resulting  from  the  acts  or  defaults  of  the  master  would  not  exonerate 
the  insurers. 

It  would  seem  to  be  generally  conceded  that  the  insured  is  not  en- 
titled to  compensation  for  an  injury  resulting  from  his  own  wrong; 
and  a  plea  that  the  owner  occasioned  the  loss  by  knowingly  and  wilfully 
sending  the  vessel  to  sea  in  an  unseaworthy  condition,  will  consequently 
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be  a  good  defence;  Thompson  v.  Hooper,  6  Ellis  &  Bl.  HS,  931, 
1  Ellis  Bl.  &  Ellis,  1038  ;  even  when  the  policy  is  on  time,  and  there 
is  no  implied  warranty  of  seaworthiness. 

It  is,  however,  generally  conceded  that  neglect  not  resulting  in  un- 
seaworthiness, and  consisting  merely  in  a  want  of  due  care  in  the 
management  of  the  vessel,  is  not  a  defence  even  when  it  conduces 
directlj'  to  the  loss.  The  maxim  causa  proxima  non  remota  speclatur, 
applies  invariably  as  against  the  insurers,  although  it  does  not  alwa3's 
hold  good  in  their  favor.  A  man  who  stipulates  that  an  event  siiall  not 
occur  is  answerable  for  every  consequence  which  flows  from  it  in  the 
natural  course  of  things,  and  it  is  not  necessarily  a  sufficient  answer  to 
an  action  for  the  breach  that  the  event  itself  was  due  to  a  cause  not 
enumerated  in  the  covenant.  Thompson  v.  Hooper,  6  Ellis  &  Bl. 
93T,  941,  Water  is  not  within  the  terms  of  a  policy  against  fire,  but 
the  insurers  are  confessedly  responsible  for  the  damage  occasioned  to 
tlie  house  or  merchandise  by  the  water  used  to  extinguish  the  flames. 
So  a  recovery  may  be  had  for  a  loss  by  theft  during  the  removal  of  the 
goods  from  a  building  which  is  on  fire.  In  like  manner  when  it  be- 
comes necessary  to  sell  the  cargo  in  consequence  of  the  delay  arising 
from  an  iujurj'  to  the  vessel,  the  law  will  look  behind  the  perishable 
condition  of  the  goods,  to  the  storm  or  other  peril  bj^  which  the  vessel 
was  incapacitated  from  continuing  the  voyage.  Roux  v.  Salvador,  3 
Bing.  K  C.  266  ;   Ilontoya  v.  The  London  Ass.  Co.,  6  Exchequer,  451. 

On  the  other  hand  it  is  equally  well  settled,  that  when  the  loss  is  due 
to  a  cause  for  which  the  insurers  are  responsible,  the}'  cannot  escape 
from  liabilit}'  on  the  ground  that  the  danger  arose  from  negligence, 
and  might  have  lieen  avoided  with  proper  care.  Thompson  v.  Hopper, 
1  Ellis,  Bl.  &  Ellis,  1038.  The  advance  of  the  courts  to  this  point,  has 
been  gradual,  and  the  question  remained  open  until  a  recent  period. 
The  law  of  France,  as  embodied  in  the  Ordinance  of  Louis  XIV.,  and 
the  present  commercial  code  of  that  country,  exonerates  the  insurers 
from  losses  arising  from  the  negligence  or  default  of  those  who  are 
intrusted  with  the  care  of  the  vessel ;  Yalin,  liv.  3,  tit.  6,  art.  27,  28  ; 
Emerigon,  Traite  des  Assurances,  chap.  12,  sects.  2,  3  ;  Pothier,  Con- 
trats  de  Louage  Maritime,  sect.  2,  213;  Pardessus,  Cours  de  Droit 
Commercial,  tome  3,  No.  ttl  ;  unless  the  policy  contains  a  stipulation 
against  barratry,  which,  as  there  construed,  comprehends  neglect  and 
oversight,  as  well  as  acts  of  misfeasance  or  fraud  ;  Yalin,  liv.  3,  tit.  6, 
art.  26  ;  Emcrigon,  chap.  12,  sect.  3  ;  Pardessus,  tome  3,  Nos.  172,  713. 
Indeed,  Emerigon  was  of  opinion,  that  the  insured  could  not  divest 
himself  of  responsibility  for  the  acts  or  defaults  of  his  agents,  or  throw 
any  portion  of  it  on  the  insurers,  and  that  the  right  to  compensation, 
for  injuries  occasioned  by  negligence  or  misfeasance,  was  confined  to 
shippers,  and  did  not  extend  to  the  ship  owner,  who  was  responsible  for. 
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the  selection  or  appointment  of  the  officers  and  crew.  Emerigon,  ch. 
12,  sect.  3.  In  England  and  tbis  country,  barratry  is  limited  to  jjosi- 
tive  and  wilful  wrong,  as  distinguished  from  mere  carelesfness  or  non- 
feasance ;  and  the  opinion  of  the  courts  consequently  seems  at  one 
time  to  have  been,  that  negligence  was  a  casus  omissus,  noteuumeratt-d 
or  comprised  in  the  policy,  and  which  consequently  must  be  borne  by 
the  insured,  and  not  by  the  insurers.  Thus  in  Law  v.  HolUngsworth,  Y 
Term,  160,  the  neglect  of  the  pilot,  in  leaving  the  ship  while  ascending 
the  river  Thames,  and  of  the  captain,  in  suffering  him  to  depart,  was 
held  a  sufficient  answer  to  an  action  on  the  policy;  while  in  Grim  v. 
The  Phcenix  Ins.  Co.,  13  Johnson,  45*1,  the  insurers  were  held  free 
from  liability,  for  a  loss  occasioned  bj'  the  negligence  of  one  of  the 
crew,  who  placed  a  candle  so  near  the  binnacle,  as  to  set  fire  to  the 
vessel ;  and  Thompson,  C.  J.,  who  delivered  the  opinion  of  the  court, 
said,  that  the  insurers  were  not  liable  for  losses  within  the  policy,  when 
produced  by  means  not  comprehended  in  its  terms,  and  foreign  to  tlie 
true  meaning  of  its  provisions.  The  same  view  was  taken  in  Cleve- 
land V.  The  Union  Insurance  Company,  8  Massachusetts,  308,  where 
the  court  cited,  and  relied  on  the  language  held  in  Grim  v.  The  Phoe- 
nix Insurance  Company,  as  decisive  against  the  right  to  hold  the 
insurers  for  a  loss  resulting  from  the  negligence  of  the  agents  of  the 
insured  ;  and  is  also  sustained  by  the  cases  of  Lodowic.Jc  v.  The  Ohio 
Insurance  Company,  5  Ohio,  433,  and  Fulton  v.  The  Lancaster  Insu- 
rance Co.,  7  Id.  406.  But  it  is  now  well  settled,  both  in  England  and 
this  country,  that  a  loss,  occasioned  by  a  peril  within  the  policy,  cannot 
be  taken  out  of  it,  by  proof  that  the  jDeril  itself  arose,  or  had  its  origin 
in  the  neglect  of  the  master  or  mariners,  and  might  have  been  sur- 
mounted by  proper  effort  on  their  part.  Thus,  in  Smith  v.  Scott,  4  ' 
Taunton,  126,  the  insurers  were  held  answerable  for  a  collision,  occa- 
sioned by  gross  carelessness  and  inattention  ;  Mansfield,  0.  J.,  remark- 
ing, that  the  Joss  was  not  the  less  due  to  the  force  of  the  winds  and 
waves,  because  the  danger  might  have  been  avoided,  by  care  in  man- 
aging the  vessel.  The  law  was  held  in  the  same  way,  in  Busk  v.  The 
Boyal  Exchange  Assurance  Company,  2  B.  &  Aid.  73,  with  reference 
to  a  fire  caused  by  negligence  ;  while  in  Walker  v.  Maitland,  5  Id.  171, 
the  insured  were  allowed  to  recover  for  a  loss  occasioned  by  the  gross 
negligence  of  the  master  and  crew,  who  went  to  sleep  while  the  vessel 
was  under  sail,  and  suffered  her  to  drift  on  the  rocks,  without  the  con- 
trol of  the  helm.  And  when  the  question  arose  in  Redman  v.  Wilson, 
14  M.  &  W.  476,  judgment  was  given  against  the  insurers,  although  the 
vessel  was  run  on  shore  in  consequence  of  a  leak  occasioned  by  the 
careless  manner  in  which  her  cargo  had  been  thrown  into  the  hold. 

It  was  held  in  like  manner  by  the  Supreme  Court  of  the  United 
States,  in  Tlie  Patapsco  Ins.  Co.  v.  Coulter,  3  Peters,  222,  and  Waters 
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V.  The  Louisville  F.  Ins.  Co.,  11  Id.  213,  that  the  loss  should  be  refer- 
red, ill  every  instance,  to  its  proximate  cause,  without  considering 
what  lay  behind,  or  whether  the  vessel  had  been  brouglit  within  the 
reach  of  the  peril  by  a  want  of  due  care  and  sliill.  These  cases 
were  followed  in  The  American  Insurance  Company  v.  Insleij,  1  Barr, 
223;  The  St.  Louis  Ins.  Co.  v.  Glasgow,  8  Missouri,  113  ;  Hale  v.  The 
Washinglon  Ins.  Co.,  2  Storjr,  176  ;  while  in  Matthews  v.  The  Ins.  Co.,  1 
Kernan,  9,  the  New  York  Court  of  Appeals  abandoned  the  ground  taken 
in  Grim  v.  The  Phcenix  Ins.  Co.,  as  untenable,  and  concurred  with  the 
decision  in  Waters  v.  The  Louisville  Ins.  Co.  A  recoverj^  was  in  like 
manner  had  in  Perrin's  Administrators  v.  The  Frincetown  Ins.  Co.,  11 
Ohio,  147,  for  the  loss  occasioned  by  the  explosion  of  the  boilers  of  a 
steamboat,  while  running  under  high  pressure,  and  at  au  undue  rate 
of  speed  ;  while  the  courts  of  ^Massachusetts  are  now  disposed  to  carry 
the  liability  of  the  insurers  for  losses  resulting  from  negligence  further 
than  the  Supreme  Court  of  the  United  States.  Copeland  v.  Tlie  New 
England  Ins.  Co.,  3  Metcalf,  432  ;  Nehon  v.  The  Suffolk  Ins.  Co.,  8 
Gushing,  477.  And  as  the  nature  of  the  risk  does  not  vary  the  princi- 
ple, the  negligence  of  the  insured  will  not  exonerate  the  insurers  from 
responsibility  from  a  loss  by  fire,  unless  it  is  of  that  gross  character, 
which  is  equivalent  in  effect,  if  not  in  design,  to  fraud.  St.  John  v. 
The  American  Ins.  Co.,  1  Duer,  371  ;  Hi/nds  v.  The  Schenectady  Ins. 
Co.,  16  Barbour,  119;  Gates  v.  The  Madison  County  Ins.  Co.,  1  Sel- 
den,  47S  ;  Euckins  v.  The  People's  M.  F.  Ins.  Co.,  11  Foster,  238; 
Chandler  v.  The  Worcester  M.  F.  Ins.  (Jo.,  3  Cushing  238  ;  Johnson  v. 
The  Berkshire  Ins.  Co.,  4  Allen  388;  The  Citizens'  Ins.  Co.  v.  Marsh, 
5  Wright,  386. 

But  while  the  insurers  cannot  escape  from  liability  under  this  course 
of  decision,  for  an  injury  which  falls  within  the  terms  and  meaning  of 
the  contract,  by  showing  that  it  had  its  origin  in  the  negligence  of 
those  who  were  intrusted  with  the  care  of  the  vessel,  it  goes  no  part 
of  the  way  towards  freeing  the  insured  from  a  compliance  with  the 
warranties  or  conditions  of  the  policy,  or  from  any  obligation  which 
he  has  expressly  or  implied]}-  agreed  to  fulfil.  These  still  remain  on 
their  original  footing,  and  their  non-performance  will  avoid  the  insur- 
ance, even  when  it  is  due  to  the  laches  of  the  master  or  mariners,  and 
could  not  have  been  prevented  by  the  utmost  diligence  on  the  part  of 
the  owner  of  the  vessel.  The  Merchants'  Ins.  Co.  v.  Sweet,  6  Wiscon- 
sin, 696.  Thus,  in  Wilcox  v.  The  Union  Ins.  Co.,  2  Binney,  574,  Tilgh- 
man,  C.  J.,  was  clearly  of  opinion,  that  a  warranty  of  neutrality  would 
be  broken,  and  the  insurers  discharged,  by  the  loss  of  the  neutral  char- 
acter of  the  vessel  during  the  voyage,  through  a  rescue,  or  other  bellig- 
erent act  on  the  part  of  the  crew,  unless  their  misconduct  was  so  gross 
or  wilful,  as  to  fall  within  the   clause  by  which  the  defendants  had 
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made  themselves  answerable  for  barratry.  "  The  insured,"  said  he, 
"  has  warranted  that  the  property  is  neutral,  and  bj'  construction  of 
law,  that  it  shall  be  so  conducted  as  to  remain  neutral  during  the 
voyage."  It  is  well  established,  in  accordance  with  this  decision,  that 
the  warranty  of  neutrality  extends  bej'ond  the  commencement  of  the 
voyage,  and  renders  the  insured  answerable  for  the  loss  of  the  neutral 
character  for  which  he  has  stipulated,  by  the  negligence  or  miscon- 
duct of  the  officers  and  crew  at  any  period  during  the  continu- 
ance of  the  risk.  1  Arnould  on  Insurance,  611  ;  1  Phillips,  368.  In 
like  manner,  a  deviation  from  the  proper  course  of  the  voyage  will  be 
equally  effectual  in  discharging  the  insurers,  whether  it  results  from 
negligence  and  want  of  skill,  or  from  design.  The  Augusta  Ins.  Co.  v. 
Abbott,  12  Md.  348,  343  ;  Gattell  v.  Wiggin,  13  Mass.  168.  It  is,  there- 
fore, obvious,  that  if  the  warranty  of  seaworthiness  is  a  continuing 
one,  it  must,  like  other  conditions,  be  fulfilled  at  the  peril  of  the  cove- 
nantor, and  that  he  cannot  excuse  a  breach  by  showing  that  it  arose 
from  negligence,  or  other  controllable  cause. 

It  is  sometimes  not  a  little  diflScult  to  know  whether  the  negli- 
gence of  the  master  or  crew  is  a  breach  of  the  implied  warrant 
of  seavi'orthiness,  or  a  mere  personal  default,  which  does  not  vary 
the  condition  of  the  vessel,  or  operate  to  discharge  the  insurers. 
The  question  arose  in  Copeland  v.  The  New  England  Insurance 
Gompajiy,  2  Metcalf,  432,  where  the  failure  of  the  subordinate 
officers  to  remove  the  master — who  had  become  insane  during 
the  course  of  the  voyage — from  the  command  of  the  vessel,  was 
relied  on  by  the  insurers  as  a  reason  for  refusing  to  make  compen- 
sation for  her  loss,  which  happened  in  consequence  of  his  inca- 
pacity to  give  proper  orders.  This  view  of  the  case  was  adopted  by 
Wilde,  J.,  who  seems  to  have  thought  that,  as  the  competency  of  the 
master  is  as  essential  to  seaworthiness  as  the  soundness  of  the  hull,  or 
of  the  masts  and  rigging,  no  valid  distinction  could  be  drawn  between 
the  failure  to  remove  him  from  a  post  which  he  was  no  longer  compe- 
tent to  fill,  and  an  omission  to  replace  a  yard  or  mast  which  had  been 
broken  or  sprung,  by  a  sound  one.  But  the  majoritjr  of  the  court  dis- 
sented from  this  conclusion,  on  the  ground  that  the  insanity,  illness, 
or  death  of  the  officers,  or  crew  of  a  vessel,  after  her  departure  from 
port  is  one  of  those  risks  which  must  be  borne  by  the  insurers  ;  and 
that  even  if  the  subordinate  officers  had  shown  a  want  of  proper 
decision  and  promptitude,  in  not  taking  the  command  into  their  own 
hands  as  soon  as  the  necessity  for  their  doing  so  was  apparent,  the  case 
was  still  one  of  mere  negligence  in  the  management  of  the  vessel, 
which  had  no  effect  in  vitiating  the  insurance  or  discharging  the 
insurers. 

We  have  seen  that  losses,  occasioned  by  a  peril  within  the  policy, 
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cannot  be  taken  out  of  it,  by  tracing  them  bacli  to  the  negligence  of 
the  agents  of  the  insured,  but  it  is  not  the  less  true,  that  negligence  is 
not  one  of  the  risks  assumed  by  the  insurers,  and  that  they  are  not 
responsible  for  injuries  caused  directly  by  laches  or  misconduct,  unless 
the  misfeasance  is  so  gross  or  wilful,  as  to  be  actually  barratrous. 
Hazard  v.  The  New  England  Marine  Ins.  Go.,  1  Summer,  218;  Tlie 
General  Marine  Ins.  Go.  v.  Sherwood,  14  Howard,  351.  Thus,  in 
The  General  Marine  Ins.  Go.  v.  Sherwood,  a  decree  founded  on  the 
negligence  of  the  master  and  mariners,  and  charging  the  ship  with  the 
injurjf  inflicted  on  another  vessel  by  a  collision  at  sea,  was  held  to  be 
due  to  a  cause  for  which  the  insurers  were  not  responsible,  and  which 
consequently  remained  at  the  risk  of  the  insured.  It  was  conceded  that 
a  decree  apportioning  the  injury  between  both  vessels,  might  be  evi- 
dence of  the  damage,  as  judicially  ascertained  ;  Peters  v.  The  Warren 
Ins.  Go.,  3  Sumner,  389;  14  Peters,  99;  Haley.  The  Washington  Ins. 
Go.,  2  Story,  1T6  ;  but  it  was  contended  that  a  sentence  throwing  the 
whole  loss  on  one  showed  conclusively  that  the  collision  was  due  to 
negligence,  and  therefore  not  within  the  terms  of  the  policy.  This 
decision,  is  opposed  on  the  one  hand,  by  the  case  of  Nelson  v.  The 
Suffolk  Ins.  Go.,  8  Gushing,  4f  T,  where  the  insurers  were  held  to  be 
equally  liable,  whether  the  collision  was,  or  was  not,  due  to  negligence, 
and  sustained,  on  the  other,  by  Matthews  v.  The  Howard  Ins.  Go.,  13 
Barbour,  234  ;  1  Kernan,  9  ;  where  the  arguments  on  both  sides  were 
passed  in  review,  and  the  preference  given  to  the  decision  of  the 
Supreme  Court  of  the  United  States,  as  better  founded  in  reason,  and 
more  consonant  with  the  true  interpretation  of  the  contract  of  in- 
surance. This  conflict  of  authority  may  induce  a  doubt,  whether  the 
English  cases,  which  limit  the  liability  of  the  insurers  for  the  results  of 
a  collision,  to  the  loss  actually  sustained  by  the  ship  insured,  and 
refuse  to  permit  it  to  be  carried  further  bj^  a  subsequent  judgment  or 
decree,  awarding  compensation  for  the  injuries  inflicted  on  the  ship 
with  which  she  comes  in  contact,  are  not  better  founded  on  principle, 
than  the  more  artiflcial  rule  which  prevails  in  the  United  States.  De 
Vaux  v.  Salvador,  4  A.  &  E.  420. 

The  maxim  causa  proxima  non  remota,  meets  with  an  exception  when 
the  vessel  is  intentionally  brought  within  the  reach  of  the  peril,  by  the 
wilful  act  of  the  master,  and  the  insurers  will  not  be  answerable 
although  the  disaster  is  immediately  caused  by  the  winds  and  waves, 
unless  barratry  is  enumerated  in  the  policy.  Phillips  v.  Nairne,  i  C. 
B.  343.  A  recovery  could  not  therefore  as  it  seems  be  had,  under  a 
declaration  alleging  a  loss  bj'  the  perils  of  the  sea,  if  it  appeared  from 
the  evidence  given  at  the  trial,  that  the  vessel  went  down  in  conse- 
quence of  a  leak,  occasioned  b}'  boring  a  hole  through  her  bottom  with 
an  auger,  or  knocking  a  plank  out  with  an  axe.     When,  however,  the 
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cargo  was  thrown  into  the  hold  with  so  much  violence  as  to  start  the 
planlts,  and  it  became  necessarj'  in  order  to  prevent  her  from  founder- 
ing where  she  lay,  to  run  the  vessel  on  shore,  the  court  held  tliat  the 
loss  was  properly  described,  as  one  of  the  perils  of  the  sea.  Redman 
V.  Wihon,  14  M.  &  W.  476. 

The  question,  when  unseaworthiness  is  subsequent  in  its  nature,  and 
when  it  should  be  referred  to  the  comnaencement  of  the  risk,  is  obviously 
one  of  no  small  importance  (ante,  7Y4),  and  would  seem  to  depend,  not 
so  much  on  when  the  vessel  becomes  unseaworthj',  as  on,  whether  the 
deficiency  in  her  condition  or  equipment,  is  due  to  an  original  want  of 
strength  or  preparation,  Or  to  events  occurring  after  the  risk  began, 
and  which  would  have  produced  the  same  result  had  she  been  in  all 
respects  sound,  and  able  to  encounter  the  perils  to  which  she  was 
exposed.  Thus,  although  a  steamer  insured  at  and  from  New  York  to 
Halifax,  and  thence  to  her  destination  in  England,  would  not  be  guilty 
of  a  breach  of  the  warranty  of  seaworthiness,  by  leaving  New  York 
without  a  suflScient  quantity  of  coal  for  the  whole  voyage,  unless  she 
failed  to  supplj'  the  deficiency  at  Halifax ;  yet,  her  subsequent  depar- 
ture from  Halifax  would  no  doubt,  invalidate  the  policy,  by  violating 
a  condition  which  remains  unfulfilled  until  everything  has  been  fur- 
nished which  is  essentially  necessary  to  the  safety  of  the  vessel.  In 
like  manner,  a  canal-boat  insured  along  the  line  of  a  canal,  and  tiience 
down  a  wide  or  rapid  river,  or  across  an  arm  of  the  sea,  might  be 
covered  by  the  policy  while  traversing  the  canal,  and  j^et  forfeit  its 
protection,  by  entering  upon  the  rest  of  the  passage  with  inadequate 
means,  although  the  crew  did  all  in  their  power  to  supply  the  deficiency 
and  were  in  no  sense  responsible  for  the  ill  success  of  their  efforts. 
The  warranty  is  not  that  the  vessel  shall  be  fit  for  all  the  successive 
stages  of  the  voyage  when  the  ri.«k  begins,  but  that  she  shall  be  prepared 
for  each  of  them,  when  the  occasion  comes.  Eoiut  v.  The  Neiv  England 
Ins.  Co.,  6  Gray,  192;  Thompson  v.  Hopper,  6  Ellis,  &  BL,  161,  182. 
On  the  other  hand,  it  has  been  held,  that,  where  there  is  no 
deficiency  in  point  of  construction  or  equipment,  the  insured  will  not 
be  answerable  for  the  intervention  or  operation  of  subsequent  causes, 
unless  thej'  are  guilty  of  some  omission  or  default  either  personally  or 
through  their  agents.  Thus,  in  Garrigues  v.  Coxe,  1  Binnoy,  592,  the 
departure  of  the  vessel  in  an  unseaworthy  condition,  from  Cape  St. 
Francois,  was  held  not  to  free  the  insurers  from  liabilitj'  under  a  policy 
at  and  from  that  place  to  Philadelphia,  because  the  unseaworthiness 
was  due  to  events  which  occurred  while  she  was  lying  in  harbor,  and 
were  consequentl}'  posterior  to  the  commencement  of  the  risk. 

It  seems  to  have  been  taken  for  granted  until  recently  both  in  the 
United  States  and  England,  that  the  warranty  of  seaworthiness  applies 
to  time  policies  in  a  modified  form,  and  as  far  as  the  peculiar  nature  of 
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the  contract  will  allow.  The  American  Ins.  Co.  v.  Ogden,  15  Wencl.  532  ; 
20  Id.  2h7  ;  Eollingsworth  v.  Broderick,  *?  A.  &  E.  40,  Dixon  v.  Sadler, 
5  M.  &  W.  404.  In  TJiompson  v.  Hopper,  6  Ellis,  &  Bl.  171,  179,  Erie, 
J.,  observed  that  it  did  not  appear  that  this  had  been  doubted  b}'  any- 
one prior  to  the  decision  of  the  Lords  in  Small  v.  Gibson,  16  Q.  B.  12S, 
141 ;  4  House  of  Lord's  Cases,  353.  In  tliat  case  the  judgment  of  the 
Queen's  Bench,  which  had  been  unqnalifledly  in  favor  of  the  warranty, 
was  i-eversed  by  the  Exchequer  Chamber.  In  delivering  the  opinion  of 
the  latter  court,  Parke,  Baron,  said,  that  tlie  effect  of  the  rule  con- 
tended for  bj-  the  insurers,  would  be  to  make  the  owners  answerable 
for  the  condition  of  a  vessel  which  might  be  at  sea  when  the  risk  com- 
menced, and  forfeit  the  policy  if  she  was  defective  in  any  particular, 
althongh  from  canses  operating  after  she  set  sail  and  under  circum- 
stances rendering  it  impracticable  to  make  repairs.  But  he  was  at  the 
same  time  inclined  to  think,  that  the  owners  should  be  held  to  the 
same  responsibility  for  the  seaworthiness  of  the  vessel  at  the  time  of 
leaving  port,  as  if  the  insurance  was  for  a  specific  vo3'age.  When 
however  the  case  was  brought  on  error  before  the  House  of  Lords,  a 
majority  of  the  judges  were  of  opinion  that  although  it  is  reasonable  to 
require,  that  a  vessel  which  is  insured  at  and  from  a  port  shall  be 
stanch,  tight  and  well  equipped  when  the  risk  begins,  such  an  obli- 
gation cannot  justly  be  implied  in  the  case  of  a  time  policy,  which  may 
be  effected  while  the  ship  is  at  sea,  or  so  situated  in  other  respects  that 
she  cannot  be  repaired.  The  argument  was  enforced  by  asking 
whether  the  insurance  should  be  held  invalid,  if  the  ship  was  dismasted 
and  drifting  before  a  storm  when  the  policy  attached,  contrarj'  to  the 
manifest  design  of  the  parties  which  is  to  atford  an  indemnity  against 
all  injuries  occasioned  by  the  perils  of  the  sea.  If  seaworthiness  was  a 
condition  precedent  under  these  circumstances,  the  insurance  would 
fail,  and  leave  the  insured  without  indemnity  for  a  loss  occurring  with- 
out his  fault,  and  directlj^  within  the  legitimate  scope  of  the  contract. 
Two  of  the  judges  however  dissented  from  this  conclusion  ;  and  there 
were  others  who  while  concurring  in  the  result,  based  their  judgment 
on  the  narrower  ground  that  for  all  that  appeared  on  the  record,  the 
vessel  might  have  been  at  sea  when  the  risk  commenced  and  disabled 
by  antecedent  injuries,  which  it  was  impossible  either  to  prevent  or 
remedj".  Lord  St.  Leonard  said,  that  when  a  time  policy  is  effected  on 
a  ship  in  port,  there  is  as  much  reason  whj^  she  should  be  made  sea- 
worthy before  setting  sail,  as  if  the  insurance  was  for  a  specific  voyage. 
A    similar  view  was  taken  by  Baron  Piatt. 

The  point  actually  determined  in  Small  v.  Gibson,  is  that  unsea- 
worthiness, at  the  commencement  of  the  risk,  is  not  necessarily  a  de- 
fence when  the  policy  is  on  time.  Jones  v.  The  Insurance  Co.,  2 
Wallace,  Jr.,  278.     Such  an  allegation  obviously  does  not  exclude  the 
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inference  that  the  ship  was  sound  and  well  equipped  when  she  sailed, 
and  became  nnseaworthy  subsequently,  through  the  perils  of  the  navi- 
gation. But  the  dicta  of  the  judges  went,  as  we  have  seen,  much 
further,  and  to  the  extent  of  exonerating  the  insured  from  all  respon- 
sil  ility  for  the  condition  of  the  vessel.  And  when  the  question  arose 
not  long  after  in  Thompson  v.  Hopper,  6  Ellis  &  Bl.  lYl,  946 ;  Ellis, 
Bl.  &  Ellis,  1038  ;  a  majority  of  the  court  were  of  opinion  that  the 
policy  must  receive  the  same  interpretation  whether  the  ship  is  at  sea 
when  the  risk  begins,  or  in  a  port  where  she  might  be  repaired.  If, 
said  Lord  Campbell,  "time-policies  do  not  in  this  respect  come  in 
the  same  category  as  voyage  policies,  I  must  respectfully  doubt  the 
power  of  courts  of  justice,  to  add  by  implication,  a  new  condition  to 
the  contract,  occasionally  and  according  to  circumstances,"  It  was  ac- 
cordingly held  that  there  is  no  implied  warranty  of  seaworthiness  in  a 
time-policy,  even  when  the  ship  is  lying  in  a  home  port  at  the  inception 
of  the  risk,  and  about  to  sail  on  a  foreign  voyage.  But  it  was  at  the 
same  time  said  to  be  an  implied  obligation,  incident  to  every  voj-age, 
that  the  vessel  shall,  so  far  as  the  knowledge  of  the  owner  extends,  be 
fit  for  service  at  the  time  of  departure,  and  that  no  recovery  can  be 
had  for  a  loss  occasioned  by  a  wilful  disregard  or  violation  of  this  duty. 
A  plea  that  the  plaintiff  wilfully,  knowingly  and  wrongfully  sent  the 
ship  to  sea  at  a  time  when  it  was  dangerous  to  go  to  sea  in  the  state 
in  which  she  then  was,  and  knowingly  and  wrongfully  permitted  her  to 
remain  at  sea  for  a  length  of  time,  during  which  time  she  was  wrecked 
by  reason  of  the  premises,  was  accordingly  held  good  as  showing  that 
the  injury  was  due  to  the  personal  misconduct  of  the  insured,  although 
it  would  not  have  been  sufficient  to  aver  that  the  vessel  sailed  in  an 
unseaworthy  condition,  without  alleging  the  knowledge  or  participa- 
tion of  the  owner. 

The  case  having  been  put  at  issue,  and  tried  subsequently  before 
Bramwell,  B.,  who  instructed  the  jury  that  the  plaintiffs  were  entitled 
to  a  verdict,  unless  the  unseaworthiness  was  the  proximate  cause  of  the 
loss,  a  new  trial  was  granted  bj'  the  Queen's  Bench  for  misdii-ection, 
but  their  decision  was  reversed  bj'  the  Exchequer  Chamber.  Ellis,  Bl. 
&  Ellis,  lO.ST.  A  majority  of  the  judges  of  that  court  agreed  with 
Bramwell,  that,  as  the  vessel  went  ashore  during  a  gale,  through  the 
breaking  of  the  cable,  it  was  immaterial  that  she  had  been  detained  in 
a  dangerous  position  in  consequence  of  the  defective  condition  of  her 
sails  and  rigging,  which  rendei-ed  her  unfit  to  go  to  sea. 

Crompton,  J.,  dissented  from  the  judgment;  and  Cochran,  C.  J., 
and  Martin,  B.,  only  concurred  in  it,  because  the  plea  alleged  the  loss 
to  have  been  produced  by  the  unseaworthiness,  as  the  direct  and  moving 
cause.  The  question  whether  the  wrongful  acts  of  the  plaintiffs  in 
sending  tlie  ship  to  sea,  occasioned  the  state  of  things  out  of  which  the 
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loss  arose,  was  consequently  in  their  opinion  not  at  issue,  and  could 
not  properly  be  left,  to  the  jur3r. 

The  doctrine  of  Sviall  v.  Gibson,  was  applied  in  Ilichaelv.  Tredwin, 
17,  C.  B.  551,  to  a  policj'  in  a  peculiar  form,  "  at  and  from  the  meridian 
of  the  day  of  sailing  from  Suez,  to  the  meridan  of  the  20th  of  March  ;" 
while  in  Jenkins  \.  Haycock,  8  Moore,  P.  C.  351,  the  judicial  committee 
of  the  Privy  Council,  held,  that  an  insurance  on  time  does  not  imply 
a  warranty  that  a  vessel  shall  be  sound  and  seawrothy,  either  at  the 
commencement  of  the  risk,  or  when  leaving  an  intermediate  port. 

But  while  such  is  the  course  of  decision  in  England,  the  result  in 
this  country  has  been  in  some  respects  different,  and  although  there  is 
no  absolute  or  unqualified  warranty  of  seaworthiness  in  a  time-policy  ; 
Hathaway  v.  The  Sun.  M.  Ins.  Co.,  8  Bosworth,  33  ;  the-insured  cannot 
recover  if  the  vessel  is  at  the  commencement  of  the  risk  in  a  port 
where  she  might  be  rendered  fit  for  sea,  and  sails  subsequentlj'  in  an 
nnseawortby  condition,  nor  if,  as  it  would  seem,  if  she  becomes  unsea- 
worthy  during  the  course  of  the  vo3'age  from  a  cause  that  might  have 
been  prevented,  and  is  lost  in  consequence  of  the  defect.  American 
Jns.  Co.  v.  Ogden  ;  Rouse  v.  The  Insurance  Co.,  25  Law  Rep.  523;  Hoxie 
V.  Pacific  Ins.  Co.,  7  Allen,  211 ;  Hathaway  v.  The  Sun  M.  Ins.  Go.  In 
Paddock  v.  The  Insurance  Go.,  11  Pick.  227,  the  policy  was  on  cargo 
on  board  the  ship  Tarquin,  now  on  a  whaling  voyage  on  the  Pacific 
Ocean,  during  her  stay  and  until  her  return  to  Nantucket. 

If  this  had  been  all,  the  insurance  would  have  been  of  an  intermedi- 
ate nature  between  a  time-policy  and  a  policy  for  a  specific  voj^age  ; 
one  of  the  termini  being  the  day  on  which  the  risk  commenced,  the 
other  the  arrival  of  the  vessel.  B|it  inasmuch  as  the  policy  was  ex- 
pressed to  be  lost  or  not  lost,  and  indicated  an  intention  to  assume  a 
retrospective  as  well  as  a  prospective  risk,  the  insurance  was  held  to 
cover  the  whole  voyage.  Shaw,  Ch.  J.,  in  delivering  the  opinion  of  the 
court,  remarked  that  it  might  be  questionable,  wliether  the  warrant}'  of 
seaworthiness  should  be  held  to  result  by  legal  implication,  from  a 
policy  intended  to  attach  on  a  particular  day  during  the  course  of  a 
voyage  when  both  parties  must  be  aware  that  the  ship  may  have 
been  injured  or  her  efficiency  impaired,  by  the  force  of  the  elements, 
or  the  deterioration  incident  to  long  and  protracted  service.  But 
while  this  was  said,  and  a  dictum  cited  of  Lord  Mansfield,  in  March  v. 
Pigot,  5  Burrow,  2804,  that  the  insured  ought  to  know  the  condition 
of  the  vessel  when  she  leaves  port,  but  has  no  means  of  knowing 
what  it  is  after  she  has  been  out  a  twelvemonth  ;  the  whole  was  wound 
up,  b}'  a  declaration  that  the  seaworthiness  of  the  vessel  at  the  com- 
mencement of  the  risk  should  probabl}'  be  deemed  a  necessary  incident 
to  the  contract  in  this  as  in  all  other  cases.  This  case  was  anterior  to 
Gibson  v.  Small;  and  in  Jones  v.  Ins.  Go.,  2  Wallace,  Jr.,  278,  the  de- 
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cision  of  the  House  of  Lords  was  said  to  establish  that  time-policies 
are  not  subject  to  an  implied  condition  that  the  vessel  shall  be  sea- 
worthy at  the  commencement  of  the  risk  irrespective  of  circumstances, 
or  the  perils  to  which  she  may  have  been  exposed.  But  Grier,  J.  in- 
timated in  delivering  judgment  that  no  recover}'  could  be  had  if  the 
ship  was  unseaworthy  at  the  time  of  leaving  home,  or  became  so  subse- 
quentlj'  through  the  default  of  the  insured  or  his  duly  authorized 
agents. 

This  view  is  obviously  preferable  to  the  position  taken  by  the  English 
courts,  that  the  insured  may  stipulate  for  an  indemnity  against  the  con- 
sequences of  his  own  negligence  in  exposing  property  acd,  what  is  more 
to  be  considered,  life,  to  the  perils  of  the  sea,  without  making  the 
preparation  which  humanity  and  prudence  alike  require.  It  is  hardly 
a  sufficient  answer  that  the  insurers  may  exact  an  express  warranty  of 
seaworthiness,  because  the  subject  is  one  which  concerns  the  community 
at  large,  who  may  reasonably  ask  that  the  policy  shall  not  receive  an 
interpretation  calculated  to  augment  the  dangers  incident  to  the  trans- 
portation of  merchandise  and  passengers.  If,  as  Baron  Parke  ob- 
served in  Small  v.  Oibson,  the  doctrine  of  seaworthiness  is  designed 
to  correct  -the  tendency  of  the  contract  of  insurance  to  render  men 
careless  of  averting  dangers  hy  which  they  will  not  lose,  the  check  is 
equally  needed  whether  the  risk  is  for  a  given  time  or  from  port  to 
port.     Bouse  v.  The  Ins.  Co.,  25  Law  Reporter,  523. 

Every  rule  is,  however,  subject  to  qualifica'tion,  and  this  should  not 
be  carried  to  an  extent  that  would  deprive  the  insured  of  indemnity 
where  it  is  justly  due.  Whether  a  warranty  of  seaworthiness  should 
be  deduced  by  implication  depends  primarily  on  the  intention  of  the 
parties  as  gathered  from  all  the  circumstances.  If  their  meaning  can 
be  ascertained  it  should  govern,  if  not  forbidden  hj  sound  policj-. 
When  the  insurance  is  by  the  terms  of  the  contract  to  attach  to  a 
vessel  which  may,  so  far  as  the  knowledge  of  the  parties  goes,  be  at 
sea,  or  in  a  situation  not  admitting  of  repairs,  it  is  fair  to  presume  that 
the  insurers  are  to  take  the  risk  of  all  defects  that  have  arisen  from 
external  causes  without  neglect  on  the  part  of  the  insured.  Jones  v. 
The  Ins.  Go.,  2  Wallace,  Jr.,  280,  281.  Whether  the  policy  is  on  time, 
or  for  the  voyage,  seems  to  be  material  only  as  bearing  on  this  cardinal 
point.  If,  for  instance,  a  vessel  which  had  left  New  York  for  China 
were  to  be  insured  subsequently'  to  her  departure  from  wherever  she 
might  then  be  until  she  reached  her  destination,  it  would  scarcelj'  be 
contended  that  the  contract  should  fail  because  her  masts  had  been 
carried  away  on  the  previous  day  during  a  gale.  Such  a  case  would  be 
open  to  all  the  arguments  against  the  warranty  of  seaworthiness  which 
apply  when  the  risk  is  to  endure  for  a  given  time.  Macey  v.  The  Mutual 
Ins.  Co.,  12  Gray,  497.    "  In  a  policy  on  a  voyage,"  said  Bigelow,  C.  J., 
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in  Hoxie  v.  The  Washington  Ins.  Co.,  t  Allen,  211,  222,  "effected  after 
a  ship  has  sailed,  and  to  commence  on  a  designated  day  subsequent  to 
her  departure,  the  warranter  of  seaworthiness  is  satisfied  if  she  was  sea- 
worthy when  she  departed  from  port  to  enter  upon  the  voj'age."  On 
the  other  hand,  it  has  been  held,  and  would  seem  to  he  plain  on  prin- 
ciple, that  there  is  as  much  reason  for  implying  a  warranty  of  sea- 
worthiness in  a  time-policy  on  a  vessel  described  as  then  Ij'ing  in  port, 
as  if  she  were  insured  for  a  specific  voyage.  Rouse  v.  Ins  Co.,  25  Law 
Reporter,  523. 

All  that  can  reasonably  be  asked  either  on  a  time  or  voj'age  policy  is 
that  the  ship  should  be  reasonablj'  lit  for  sea  when  she  sails,  and  that  due 
care  should  be  taken  to  maintain  her  in  that  condition  throughout  the 
continuance  of  the  risk.  The  Amer.  Ins.  Co.  v.  Ogden,  15  Wend.  532  ; 
20  Id.  28'7 ;  Capen  v.  The  Ins.  Co.,  12  Gushing,  51.  The  former  condition 
is  absolute,  and  vitiates  the  policy  if  not  fulfilled,  although  from  causes 
beyond  the  control  of  the  insured,  the  latter  is  relative  and  will  not 
operate  as  a  defence,  unless  the  breach  occurs  through  negligence  and 
contributes  to  the  loss.  Accordingl}',  when  the  question  arose  in  Jones  v. 
The  Ins.  Co.,  2  Wallace,  .Jr.,  2T8,  it  was  held  in  conformity  with  the  judg- 
ment of  the  Exchequer  Chamber  in  Small  v.  Gibson,  that  time-policies 
are  not  subject  to  an  implied  condition  that  the  vessel  shall  be  seaworthy 
at  the  commencement  of  the  risk,  irrespective  of  circumstances  or  the 
perils  to  which  she  may  have  been  exposed.  It  is  true,  said  Grier,  J.,  that 
Small  V.  Oihson  does  not  decide  that  there  is  no  warranty  of  seaworthi- 
ness in  a  time-policy,  or  that  there  is  not  a  warranty  that  the  ship  is  or 
shall  be  seaworthy  for  that  T03'age,  if  the  ship  be  then  about  to  sail  on 
a  voyage  ;  or  if  she  be  at  sea,  that  she  was  not  seaworthy  when  the  voy- 
age commenced.  It  may  be,  also,  that  there  is  in  a  time-policy  a  war- 
ranty of  seaworthiness  at  the  commencement  of  the  risk,  so  far  as  lay 
in  the  power  of  the  assured  to  effect  it,  so  that  if  the  ship  had  met  with 
damage  before,  and  could  have  been  repaired  bj''  the  exercise  of  reason- 
able care  and  pains,  and  was  not,  the  policy  would  not  attach.  But  in 
all  such  cases  the  plea  must  state  such  facts  and  circumstances  as  shall 
show  either  that  at  the  time  the  insurance  commenced,  the  ship  was  in 
her  original  port  of  departure,  and  commenced  her  voyage  in  an  unsea- 
worthy  condition,  and  so  continued  till  the  time  of  her  loss,  or  that 
having  come  into  a  distant  port  in  a  damaged  condition  before  or  after 
the  commencement  of  the  risk,  where  she  might  and  ought  to  have 
been  repaired,  the  owner  or  his  agents  neglected  to  make  such  re- 
pairs, and  the  vessel  was  lost  by  a  cause,  which  may  be  attributed  to 
the  insufficiency  of  the  ship. 

It  was  held  in  like  manner,  in  Capen  v.  The  Washington  Ins.  Co., 
12  Gushing,  51,  that  there  is  no  implied  warranty  or  condition  in  such  an 
insurance  that  the  vessel  shall  be  seaworthy  when  the  risk  begins,  because 
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the  effect  would  be  to  avoid  the  policy  even  when  the  deficiency  arose 
from  causes  beyond  the  control  of  the  insured  and  had  no  share  in  pro- 
ducing the  loss.  It  was  said  that  when  the  vessel  is  insured  during  the 
course  of  a  distant  voyage,  and  may,  consequently,  be  at  sea  or  in  a 
harbor  where  she  cannot  be  repaired,  the  insured  cannot  be  supposed 
to  warrant  her  condition  or  intend  that  the  insurance  shall  fail,  if  she 
has  been  rendered  unserviceable  by  causes  which  no  diligence  could 
avoid.  But  the  court  were  also  of  opinion  that  every  ship  should,  for 
obvious  reasons,  not  only  be  seaworthj-  when  she  sails,  but  kept,  as  far 
as  circumstances  will  permit,  tight,  stanch,  and  well  equipped  through- 
out the  voyage  ;  although  it  seems  to  hare  been  thought  that  a  breach 
of  this  obligation  would  not  invalidate  the  contract,  unless  it  conduced 
to  the  loss. 

If  the  ship  is  at  sea  when  the  risk  begins,  or  in  a  distant  port  where 
there  are  no  means  of  making  the  requisite  repairs,  it  can  obviously 
make  no  difference  whether  the  limits  of  the  risk  are  defined  in  space  or 
time.  Hoxie  v.  The  Pacific  Ins.  Co.,  1  Allen,  211,  222.  In  Macy  v.  The 
Marine  Ins.  Co.,  12  Gray,  49Y,  the  insurance  was  to  take  effect  on  the 
1st  day  of  December,  1855,  at  noon,  and  to  continue  wherever  the 
vessel  might  go  on  a  whaling  voyage  until  the  said  vessel  should  return 
and  anchor  in  the  port  of  departure,  if  she  should  so  return  before 
July  13th,  1856.  It  appeared  in  evidence  that  the  ship  had  been  sea- 
worthy at  the  time  of  leaving  port,  but  was  at  sea  at  the  commence- 
ment of  the  risk  in  a  disabled  condition  occasioned  by  the  perils  of  the 
navio-ation,  and  the  insurers  were  held  answerable  under  the  rule  laid 
down  in  Capen  v.  The  Washington  Ins.  Co. 

These  cases  obviously  are  not  in  point  where  the  ship  is  so  situated 
at  the  commencement  of  the  risk  that  full  repairs  might  be  made,  and 
slie  subsequently  sails  in  an  unseaworthy  condition.  In  Hoxie  v.  The 
Pacific  Ins.  Co.,  7  Allen,  211,  the  vessel  sailed  originally  from  the 
United  States ;  but  was  subsequently  damaged  by  stress  of  weather 
and  compelled  to  put  into  the  Bermudas  to  refit.  It  appeared,  from 
the  evidence  given  at  the  trial,  that  the  port  where  she  took  refuge 
contained  all  the  means  and  appliances  requisite  for  repairing  vessels 
and  fitting  them  in  all  respects  for  sea.  While  the  ship  was  in  port 
and  undergoing  repairs,  she  was  insured  by  a  time-policj',  the  risk  to 
commence  on  the  12th  of  September  and  endure  for  a  j-ear.  She  sub- 
sequently sailed  in  the  prosecution  of  the  voyage,  and  was  lost  in 
consequence  of  a  leak  which  escaped  observation  until  it  was  too  late. 
Metcalf,  J.,  before  whom  the  cause  was  tried,  told  the  jury  that  as  the 
ship  was  seaworthy  when  she  left  the  United  States,  the  right  of  the 
insured  to  a  verdict  depended  on  whether  the  leak  could  have  been 
discovered  and  stopped  by  due  care  on  the  part  of  the  master.  But  a 
new  trial  was  ordered  by  the  court  in  banc,  on  the  ground  that,  as  the 
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vessel  was  at  the  time  of  effecting  the  insurance  in  a  port  where  full 
repairs  might  have  been  made,  the  implied  warranty  was  as  absolute  in 
all  respects  as  if  the  insurance  had  been  for  a  voyage.  And  in  Hoxie 
V.  Tlie  Home  Ins.  Co.,  32  Conn.  21,  the  court  held,  on  the  authorit}'  of 
this  case,  that  when  the  vessel  is  at  the  inception  of  the  risk  in  a  place 
where  full  repairs  might  be  made,  seaworthiness  is  a  condition  prece- 
dent, without  -which  no  recovery  can  be  had  against  the  insurers.  The 
question  whether  unseaworthiness  occurring  after  the  commencement 
of  the  voyage,  but  before  the  insurance  is  effected  will  avoid  a  time- 
policy,  did  not  arise  in  this  instance,  because  the  vessel  was  in  a 
home  port  when  the  risk  commenced,  bnt  the  opinion  of  the  court 
seems  to  have  coincided  on  this  point  with  that  expressed  in  Hoxie  v. 
The  Pacific  Ins.  Co.  A  similar  decision  was  pronounced  b}'  the  Circuit 
Court  of  the  United  States,  in  Rouse  v.  The  Ins.  Co.,  25  L.  R.  52.3, 
Grier,  J.,  saying  that  when  the  risk  begins  to  run  on  a  given  day 
wherever  the  ship  may  be,  her  unseaworthiness  is  clearly  one  of  the 
risks  assumed  by  the  insurers,  but  that  a  different  rule  prevails  when 
the  ship  is  in  port,  when  the  policj^  attaches,  and  may,  if  she  has  no 
inherent  defect,  be  rendered  fit  for  sea. 

In  this  instance  the  vessel  was  described  in  the  policy  as  then  lying 
in  the  port  of  Baltimore,  which  repelled  the  presumption  that  the 
insurance  was  effected  without  regard  to  place  or  the  possibility  of 
repairing  antecedent  injuries.  And  as  the  objection  of  Lord  Campbell 
to  varying  a  written  contract  by  extrinsic  evidence  was  obviated  by 
the  terms  of  the  contract  itself,  the  case  can  hardly  be  said  to  conflict 
with  Gibson  v.  Small,  and  would  probably  have  been  decided  in  the 
same  manner  in  England.  And  in  Hathaway  v.  The  Sun  31.  Lis.  Co. 
the  court  held  that  if  the  ship  is  fit  for  service  at  the  outset  of  the 
voyage,  her  departure  from  an  intermediate  port,  where  she  might  have 
been  repaired,  will  not  vitiate  an  insurance  effected  subsequently  for  a 
oiven  time  while  she  is  at  sea,  unless  the  defect  is  due  to  the  negligence 
of  the  master,  and  contributes  to  the  loss. 

The  result  of  the  decisions  in  the  United  States  would  seem  to  be 
that  when  the  contract  is  for  a  given  time  and  without  reference  to  the 
situation  of  the  vessel,  the  insurer  takes  the  risk  of  past  events  in  the 
same  manner,  though  not  to  the  same  extent  as  if  the  insurance  was 
expressed  "  lost  "  or  "  not  lost  "  (post).  In  either  case,  unseaworthiness 
at  the  commencement  of  the  risk  is  not  necessarily  nor  even  prima  facie 
a  defence,  because  it  will,  in  the  absence  of  proof,  be  ascribed  to  causes 
for  which  the  insurer  is  liable,  and  that  could  not  be  controlled  by  the 
insured.  Gapen  v.  The  Washington  Ins.  Co.  Or,  to  state  the  argu- 
ment somewhat  differently,  as  the  unseaworthy  condition  of  the  vessel 
may  have  been  caused  hy  a  peril  of  the  sea,  the  burden  is  on  the 
insurer  to  show  that  it  was  not,  or  that  it  might  have  been  remedied 
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by  the  insured.  When,  however,  it  is  made  to  appear  that  the  unsea- 
worthiness is  due  to  an  original  and  inherent  defect,  the  insurance  will 
fail,  whether  the  policy  is  on  time,  or  from  place  to  place.  And  the  result 
will  be  the  same  when  the  loss  is  occasioned  by  a  defect  arising  after 
the  inception  of  the  voyage,  but  which  might  have  been  repaired  before 
the  policy  attached.  Jffo.xie  v.  The  Pacific  Ins.  Go.  Under  these  circum- 
stances the  evidence,  does  not,  as  Lord  Campbell  seems  to  have  supposed, 
alter  the  terms  of  the  policy,  and  merely  shows  that  the  condition 
which  the  law  implies  has  not  been  falfilled.  The  warranty  grows  out 
of  the  nature  of  the  contract,  but  the  obligation  which  it  imposes 
varies  with  circumstances  and  the  situation  of  the  vessel. 

In  Hoxie  v.  The  Pacific  Ins.  Go.  (ante),  the  unseaworthiness  was 
prior  to  the  inception  of  the  risk,  although  subsequent  to  the  com- 
mencement of  the  voyage.  It  is  not,  therefore,  in  point  when  the 
vessel  is  stanch,  tight,  and  properly  rigged  and  manned  when  the 
policy  attaches,  and  becomes  unseaworthy  afterwards  through  the  opera- 
tion of  causes  which  could  not  be  obviated  by  due  diligence  on  the 
part  of  those  on  board.  Such  a  case  should  seemingly  be  governed 
by  the  rule  which  prevails  in  voj-age  policies,  that  subsequent 
unseaworthiness  is  not  a  defence  unless  the  master  is  guilty  of 
negligence  in  not  repairing  the  defect,  and  it  contributes  to  the 
loss.  The  opposite  view  is  open  to  the  objection  of  holding  the 
insured  to  a  more  rigid  accountabilitj'  when  the  insurance  is  for  a 
given  time,  than  when  it  is  from  place  to  place.  All  that  the  insured  can 
reasonably  be  supposed  to  warrant  in  effecting  a  time-polic}',  is  that  tlie 
ship  was  seawortliy  when  she  sailed  from  home  ;  that  subsequent  inju- 
ries have  been  repaired  as  thoroughly  as  circumstances  and  opportunity 
would  allow  ;  and  that  due  care  shall  be  taken  to  keep  her  fit  for  sea 
while  the  risk  endures.  The  law  was  so  held  in  Hathaway  v.  The  Sun 
M.  Ins.  Co.,  8  Bosworth,  33 ;  and  a  similar  view  was  taken  in  Gapen  v. 
The  Washington  Ins.  Co..  although  the  question  was  not  directly  before 
the  court. 

Agreeably  to  the  English  authorities,  the  warrantj^  of  seawortliiness 
derives  its  force  from  the  implied  agreement  of  the  parties,  as  dis- 
tinguished from  the  rules  or  policy  of  the  law,  and  may,  therefore, 
like  other  conditions  of  the  same  nature,  be  waived  by  tliose  in  whose 
favor  it  is  introduced.  The  question  arose  in  Parfitt  v.  Thompson,  13 
M.  &  W.  392,  where  a  stipulation  in  the  policy,  that  the  ship  should 
"  be  deemed,  and  that  she  was  thereby  allowed  to  be  seaworthy  in  her 
hull,  tackle,  and  outfit,"  was  held  to  preclude  the  insurers  from  contra- 
dicting it  subsequently,  or  relying  on  the  unsoundness  of  the  vessel  as'a 
defence.  The  same  point  was  decided  in  Phillips  v.  Nairne,  4  C.  B. 
343,  where  the  court  said  that  Parfitt  v.  Thompson  was  conclusive, 
that  if  a  man  chose  to  dispense  with  the  warranty  of  seaworthiness, 
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and  take  the  risk  of  insuring  an  unsound  vessel,  he  must  take  the  con- 
sequences. 

It  has  yet  to  lie  seen  whether  the  courts  of  this  countrj-  will  assent 
to  this  innovation  on  a  doctrine  which  maj^  be  thought  essential  to 
correct  the  tendencj'  of  the  contract  of  insurance  to  make  men  care- 
less of  their  own  property,  and  the  lives  and  goods  of  others.  The 
power  to  cover  a  worn  out  or  rotten  vessel  with  a  policy,  and  then 
send  her  to  sea,  is  a  dangerous  one,  which  should  be  withheld  in  view 
of  the  consequences  that  may  flow  from  its  abuse,  and  the  increase 
which  is  said  to  have  occurred  in  the  number  of  shipwrecks  on  the 
English  coast  may  to  some  extent  be  due  to  the  relaxation  of  the 
salutary  restraint  of  the  earlier  commercial  law. 

The  seaworthiness  of  the  vessel  at  the  inception  of  the  risk,  or  at 
any  other  period,  is  a  question  of  fact  for  the  jury,  on  which  their 
decision  will  be  final,  unless  contrary  to  the  weight  of  the  evidence,  or 
in  contravention  of  some  legal  rule  or  principle  ;  Field  v.  The  Insurance 
Company  of  North  America,  3  Maryland,  244  ;  although  when  the 
facts  are  ascertained,  it  may  be  the  dut}'  of  the  court  to  decide  the 
point  as  one  of  law.  Welch  v.  The  Washington  Ins.  Co.,. 32  New  York, 
427  ;  Sherwood  v.  Buggies,  2  Sandford,  55  ;  Wright  v.  The  Orient 
Mut.  Ins.  Co.,  6  Bosvvorth,  269,  277  ;  Rosenheim  v.  The  Am.  Ins.  Co.,  3 
Missouri,  237.  Whether  the  aid  of  a  pilot  was  necessary  to  take  the 
ship  in  or  out  of  port,  is,  for  instance,  when  not  regulated  by  statute,  a 
question  of  fact  belonging  to  the  appropriate  tribunal  for  the  deter- 
miuation  of  the  weight  and  credibility  of  evidence  ;  and  the  rule  is  the 
same  when  the  insufficiency  of  the  hull  or  rigging  is  alleged  as  a  rea- 
son why  the  contract  should  be  void.  In  the  absence  of  proof  as  to 
the  actual  condition  of  the  vessel,  the  jury  may,  and  should  presume 
her  seaworthy,  for  the  law  inclines  in  this,  as  in  many  other  instances, 
to  the  belief  that  evei-ything  has  been  done  which  duty  requires  ;  Wil- 
liams V.  The  East  India  Co.,  3  East,  192  ;  Brass  v.  Maitland,  6  Ellis 
&  Bl.  470,  484  ;  and  will  refuse  to  believe  that  a  ship  was  sent  to  sea  in 
a  state  to  endanger  the  lives  of  those  on  board,  unless  there  is  some- 
thing to  turn  the  scales  and  induce  an  opposite  conclusion.  Field  v. 
The  Insurance  Company  of  North  America,  1  Arnould,  652  ;  Parker 
V.  Potts,  3  Dow,  23  (ante,  514).  And  this  would  seem  to  be  the  better 
view  of  the  law,  although  a  different  view  was  taken  in  Tidmarsh  v. 
The  Washington  Ins.  Co.,  4  Mason,  439,  446,  and  Moses  v.  The  Sun 
M.  F.  Ins.  Co.,  1  Duer,  151,  and  the  burden  of  proof  said  to  be  on  the 
plaintiff,  as  in  other  cases,  where  compliance  with  a  condition  prece- 
dent is  essentially  requisite.  When,  however,  a  vessel  is  shown  to 
have  been  unsound  or  leaky,  or  to  have  wanted  any  indispensable 
requisite  for  the  voyage  immediately  after  sailing,  the  presumption  is 
strong,  if  not  irresistible,  that  the  deficiency  existed  at  the  time  of 
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leaving  port ;  Parker  v.  Potts,  3  Dow,  323  ;  Paddock  v.  The  Ins.  Co., 
11  Pick.  227  ;  Welch  v.  The  Washington  M.  Ins.  Co.,  32  New  York, 
42*7;  3  Robertson,  202  ;  and  the  better  opinion  would  seem  to  be,  that 
the  inference  thus  drawn  is  one  of  law  (ante,  T66) ;  Watson  v.  Clark, 
1  Dow,  336  ;  and  cannot  be  rebutted  or  overthrown  b3r  proof  that  she 
was  in  all  respects  sound  before  setting  sail.  Thus,  the  principal  case 
decides,  that  when  a  vessel  proves  so  leaky,  immediately  on  leaving 
port,  or  soon  after  putting  to  sea,  as  to  show  that  she  is  unsound  or 
unfit  to  encounter  the  perils  of  the  voyage,  without  having  encoun- 
tered a  heavy  storm  or  any  other  peril  of  a  like  nature,  the  law  will 
deem  her  unseaworthy  and  deny  all  compensation  to  the  insured. 
This  decision  is  sustained  by  the  language  held  in  Fleming  v.  The 
Marine  Ins.  Co.,  3  W.  &  S.,  144,  153  ;  and  also  by  the  recent  case  of 
Myers  v.  The  Oirard  Ins.  Co.,  2  Casey,  192,  where  the  unseawortliiness 
consisted  in  the  inadequacy  of  the  furnaces  and  boilers  of  a  steamboat, 
to  produce  sufficient  steam  for  the  propulsion  of  the  vessel,  which 
became  apparent  shortly  after  leaving  the  wharf,  and  compelled  an 
immediate  return  to  port.  The  presumption  is  the  same  when  a  vessel 
insured  at  and  from  a  port,  springs  a  leak  and  goes  down  while  lying 
at  anchor,  without  any  assignable  cause.  Parker  v.  The  Union  Ins. 
Co.,  15  Louisiana,  Ann.  688. 

It  is,  however,  plain  that  no  inference  against  the  fitness  of  a  ship  to 
go  to  sea  can  be  drawn  from  her  unseaworthiness  during  the  vo3'age, 
unless  the  nature  of  the  defect,  or  the  circumstances  under  which  it 
occurs,  negative  or  exclude  the  idea  that  it  was  due  to  one  of  the  many 
perils  to  which  a  vessel  may  be  exposed  while  traversing  the  ocean,  or 
even  during  the  course  of  a  sheltered  inland  navigation  ;  WalshY.  The 
Marine  Ins.  Co.,  32,  New  York,  427  ;  and  it  has  been  held  in  some  in- 
stances that  the  piesumption  arising  from  the  occurrence  of  a  leak 
immediately  after  leaving  port  may  be  repelled  by  calling  competent 
witnesses  to  prove  that  the  vessel  was  tight  and  stanch  when  she  sailed. 
3Jarcy  v.  The  Sun  Ins.  Co.,  11  Louisiana,  Ann.  749;  14  Id.  264; 
Parker  v.  The  Union  Ins.  Go.  The  question  arose,  and  was  elabor- 
ately examined  in  Patrick  v.  Hallett,  3  Johnson's  Cases,  76  ;  1  Johns. 
241;  where  the  court  set  aside  a  verdict  against  the  insurers,  on  the 
ground  that  a  ship  which  springs  a  leak  and  founders  at  sea,  without 
meeting  with  heavy  weather  or  any  other  peril  must  be  presumed  to 
have  been  unseaworthy  at  the  commencement  of  the  voyage.  At  a 
subsequent  trial  witnesses  were  called  to  show  that  the  vessel  was  new, 
and  built  in  the  most  substantial  manner  ;  that  she  had  been  overhauled 
and  repaired  while  in  port,  and  that  she  was,  so  far  as  the  closest  ex- 
amination could  discern,  thoroughly  sound  and  seaworthy  when  the 
disaster  occurred. 

A  demurrer  having  been  taken  to  the  evidence,  it  was  contended  for 
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the  defence  that  the  presumption  that  things  remain  the  same  when 
there  is  no  adequate  cause  of  change,  could  not  be  overcome  by  evidence 
that  their  condition  was  not  what  the  event  disclosed.    If  the  vessel  was 
unsound  when  she  sunk,  and  there  was  no  other  waj^  of  accounting  for 
the  leak,  she  must  have  been  unsound  at  the  time"  of  sailing.     The  pre- 
sumption was  one  of  law,  as  well  as  fact,  and  bound  the  court  as  it 
should  have  bound  the  jurj^.    This  argument  failed  to  convince  the  ma- 
jority of  the  judges  who  held  that  the  case  depended  on  presumptions, 
not  of  law,  but  of  fact  arising  from  conflicting  statements,  and  must, 
therefore,  agreeably  to  the  well  established  rule,  be  decided  adversely 
to  the  party  who  had  demurred.      The  weight  of  the  decision  was, 
however,  somevphat  lessened,  by  the  dissent  of  Chief  Justice  Kent, 
who  was  clearlj'  of  opinion  that  when  the  circumstances  under  which  a 
leak  occurs  are  such  that  it  cannot  be  due  to  any  other  cause  than  the 
unsoundness  of  the  vessel  at  the  time  of  leaving  port,  the  inference  of 
unseaworthiness  is  drawn  by  the  law  and  equally  binding  on  the  court 
and  jur}'.     In  the  subsequent  case  of  Ta.lcot  v.  The  Commercial  Ins. 
Co.,  2  Johnson,  124,  4G1,  a  vessel,  which  sprung  a  leak  immediately 
after  going  to  sea,  in  fair  weather,  and  with  but  little  sea,  was  proved, 
at  the  trial,  to  have  been  examined  and  repaired  shortly  before  sailing, 
and  to  have  been  in  every  respect  stanch,  sound,  and  seaworthy,  at 
the  time  of  leaving  the  harbor,  thus  giving  rise  to  the  same  conflict 
between  the  legal  inference  and  the  testimony  of  the  witnesses,  which 
occurred  in  Patrick  v.  Hallett.     The  question  having'been  submitted 
to  the  jury,  and  decided  by  them  against  the  insurers,  a  new  trial  was 
ordered,  on  the  ground  that  the  testimony  brought  to  establish  the 
soundness  of  the  vessel  was  outweighed  by  the  presumption  arising 
from  the  circumstance  of  the  loss.     When,  however,  the  case  was  again 
heard,  on  a  motion  to  set  aside  a  second  verdict  on  evidence,  which  was 
substantiallj'  the  same  as  that  given   at  the  former  trial,  the  court 
refused  to  interfere  ;  thus  clearly  indicating  that  they  viewed  the  ques- 
tion  as  one  belonging  to  the  jury,   and   which   must   ultimatelj'  be 
governed  by  their  decision.     It  has  been  held  in  like  manner  in  South 
Carolina,  that,  while  a  new  trial  should  be  granted  where  the  jurj'  dis- 
regard the  presumption   which  arises  when   a  vessel  founders  shortly 
after  leaving  port,  without  any  other  assignable  cause  than  her  unfit- 
ness for  the  voyage;  Hudson  v,  WiUiamson,  1  Constitutional  Court  R. 
860;  they  are  still  the  proper  persons  to  determine  whether  she  was 
seaworthy  at  the  time  of  sailing,  subject  to  the  power  of  the  court  to 
set  aside  the  verdict  when  plainly  contrary  to  the  weight  of  evidence. 
]\ItiUin  V.  The  South   Carolina  Ins.  Co.,  2  iMcCord,  334 ;    The   Union 
Ins.  Co.  V,  Caldwell,  1  Dudley,  263.     See  Marcy  v.  The  Sun  Ins.  Co., 
11  Louisiana,  Ann.  149;  14  Id.  264;  Parker  v.  The  Union  Ins.  Co.,  15 
Id.  688. 
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The  better  opinion  would,  notwithstanding,  seem  to  be  as.  Lord  Eldon 
held  in  Watson  v.  Clark,  I  Dow,  336,  that  when  the  inability  of  the 
ship  to  perform  the  voyage  becomes  evident  soon  after  leaving  port,  the 
presumption  is  that  she  was  unseaworthy  when  the  voj'age  began,  and 
the  onns  prohandi  wfll  be  on  the  insured  to  show  that  the  inability  arose 
from  a  cause  subsequent  to  the  commencement  of  the  risk.  TFaixonv. 
Clark,  1  Dow,  336.  And  this  cause  must,  as  it  would  seem,  consist  in 
a  gale  of  wind,  a  heavy  sea,  or  some  peril  of  a  like  nature,  transcending 
the  risks  to  which  every  vessel  is  necessarily  subject  as  soon  as  she 
leaves  harbor  and  encounters  the  swell  of  the  open  sea.  Myers  v.  The 
Girard  Ins.  Co.,  2  Casey,  192;  Wright  v.  The  Orient  M.  Ins.  Co.,  6 
Bosworth,  269.     See  Stephenson  v.  The  Ins.  Co.,  54  Maine,  55. 

A  ship  which,  from  an  inherent  defect  or  weakness,  cannot  traverse 
the  ocean  with  safety  in  calm  weather  and  when  no  extraordinary  cause 
supervenes,  is  obviously  not  fit  for  sea,  and  cannot  properly  be  made 
the  subject  of  the  contract  of  insurance.  And  as  such  a  state  of  things 
is  not  so  much  evidence  of  unseaworthiness  as  unseaworthiness  itself, 
a  nonsuit  may  be  entered  when  it  sufficiently  appears  from  the  plain- 
tiff's case;  Myers  v.  T%e  Girard  Ins,  Co.  ;  or  the  jury  told  to  find  a 
verdict  for  the  defendants.  And  experience  shows  that  it  is  better  to 
adopt  this  method  than  trust  the  cause  to'the  erring  sympathy  of  the 
jurors,  who  are  apt  to  lose  sight  of  general  principles  in  the  desire  to 
give  the  losing  party  the  benefit  of  the  indemnity  for  which  he  has 
stipulated.  Accordingly,  the  jury  were  instructed  in  the  principal  case, 
that  if  the  ship  began  to  leak  as  soon  as  she  began  to  sail,  or  soon  after, 
and  continued  to  leak  up  to  the  occurrence  of  the  storm  in  which  she 
perished,  the  law  deemed  her  unseaworthy,  and  the  defendants  were 
entitled  to  a  verdict.  This  course  is,  as  the  cases  cited  above  from 
Johnson's  Reports  indicate,  the  only  one  that  can  prevent  an  un- 
seemly conflict  between  the  court  and  jury,  in  which  the  former  may 
be  worsted  by  successive  verdicts  rendered  contrary  to  the  right 
reason  which  is  the  life  of  the  law. 

The  result  of  the  cases  as  a  whole,  accordingly,  seems  to  be  that 
when  a  vessel  founders  without  any  adequate  cause  soon  after  leaving 
port,  the  presumption  is  that  she  was  unseaworthy  when  she  sailed, 
and  it  will  be  for  the  court  to  say  whether  there  is  any  sufficient  evi- 
dence to  rebut  this  presumption,  or  show  that  the  loss  was  occasioned 
by  the  perils  of  the  sea  as  distinguished  from  the  inherent  weakness  and 
insufficiency  of  the  thing  insured.  Wright  v.  The  Orient  Ins.  Co.,  6 
Bosworth,  269  ;  Hathaway  v.  The  Sun  31.  F.  Ins.  Co.,  8  Id.  33,  54.  It 
has  been  repeatedly  held,  and  is  well  settled,  that  if  the  masts  and  spars 
of  the  ship  are  damaged,  or  her  sails  torn  or  carried  away,  or  even  if 
she  springs  a  leak  while  at  sea,  unless  the  loss  can  be  traced  to  the  im- 
mediate and  efficient  operation  of  a  peril  of  the  sea,  it  will  be  cousid- 
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ered  as  resulting  from  the  ordinary  wear  and  tear  of  the  voyage,  and 
tlie  expense  of  repairing  it  will  not  devolve  upon  the  underwriters. 
(Emerigon,  390;  Pothier,  n.  66;  3  Kent's  Coram.  300;  1  Phillips,  625-6; 
2  Arnould,  746-1;  Benecke  on  Indemnity  (Eng.  ed.),  454,  5,  6.)  And 
the  rule  should  obviously  be  the  same  when  the  Vessel  is  wholly  lost, 
as  when  the  injury  is  merely  partial.  When,  however,  any  sufficient 
evidence  is  adduced  that  the  vessel  was  subjected  after  the  commence- 
ment of  the  voyage  to  the  operation  of  a  cause  within  the  policy  and 
adequate  to  account  for  the  loss,  the  question  should  be  submitted  as 
one  of  fact  to  the  jury,  and  their  decision  regarded  as  final,  unless 
clearly  against  the  weight  of  evidence,  or  for  some  other  reason  proper 
to  be  set  aside.     Stephenson  v.  The  Ins.  Co.,  54  Maine,  55. 

The  right  to  require  that  the  ship  shall  be  reasonably  fit  for  the  ser- 
vice in  which  she  is  engaged,  is  not  confined  to  the  insurers,  but  belongs 
also  to  the  shipper,  and  hence  the  ship  owner  will  be  responsible  for  any 
loss  that  the  cargo  may  sustain  in  consequence  of  the  unseaworthiness 
of  the  vessel,  even  when  the  proximate  cause  of  the  injury  is  a  peril  of 
the  sea,  and  within  the  exception  in  the  bill  of  lading.  Lyons  v.  Hills, 
5  East,  428,  437  ;  Bedhead  v.  The  Midland  Railroad  Co.,  2  L.  R.  Q. 
B.  412;  see  1  Smith's  Lead'g  Cases,  329,  6  Am.  ed.  And  in  Redhead 
V.  The  Midland  R.  R.  Co.,  Blackburn,  J.,  said  that  although  the  point 
had  not  apparently  been  decided,  there  was  every  reason  why  a  similar 
warranty  should  exist  in  favor  of  a  passenger  in  a  railway  car  or  stage 
coach.  Whether  railway  companies  and  other  carriers  of  passengers 
by  land  warrant  the  fitness  of  their  carriages,  or  are  only  responsible  for 
defects  that  might  have  been  guarded  against  by  due  care,  is,  however, 
a  disputed  question,  which  was  decided  in  favor  of  the  defendants  in 
Ingalls  v.  Bills,  9  Metcalf,  1  ;  Meier  v.  The  Penna.  Railroad  Co.,  14 
P.  F.  Smith,  225  ;  and  Redhead  v.  The  Midland  Railway  Go. ;  and 
against  them  in  Alden  v.  The  N.  Y.  Central  R.  R.  Co.,  26  New  York, 
102  ;  although  it  seems  to  be  conceded  in  England  that  the  carrier  will 
be  responsible  if  the  defect  could  have  been  obviated  during  the  manu- 
facture or  construction  of  the  carriage,  or  discovered  and  remedied 
afterwards  by  the  exercise  of  due  care.     Sharp  v.  Gray,  9  Bing.  457. 

In  Eegeman  v.  The  Western  R.  R  Co.,  3  Kernan,  9,  the  court  held 
that  to  exonerate  the  defendants,  it  must  not  only  appear  that  the  flaw 
which  caused  the  accident  could  not  have  been  discovered  by  an  attentive 
examination,  or  the  use  of  any  known  method  ;  but  that  they  bought 
the  axle  from  a  person  possessing  the  requisite  skill,  and  who  had  ex- 
ercised it  during  the  process  of  manufacture  ;  while  in  Allen  v.  The  N.  Y. 
Central  these  limits  were  transcended,  and  a  common  carrier  said  to  be 
absolutely  bound  to  furnish  a  roadworthy  vehicle  and  responsible  if 
he  did  not,  even  when  the  defect  could  not  have  been  ascertained  or 
remedied  by  the  utmost  care  on  his  part,  or  that  of  the  manufacturer 
from  whom  he  bought. 
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Any  interest  in  the  plaintiff  which  is  affected  by  the  loss,  is  sufficient 
to  sustain  a  recovery  on  a  policy  of  insurance,  although  differing  in 
its  nature  from  that  which  existed  at  the  time  when  the  policy  was 
executed.  The  assured  may  therefore  recover,  notwithstanding  an 
assignment  of  the  property  covered  by  the  insurance,  in  trust  for  the 
payment  of  debts.  Hut  to  sustain  such  a  recovery  it  must  appear, 
that  the  insured  has  an  interest  either  in  the  application  of  the  prop- 
erty to  the  payment  of  his  debts,  or  in  a  surplus  resulting  after  the 
debts  are  paid.  Hence,  an  assignment  fn  trust  for  releasing  credit- 
ors who  actually  release,  will  defeat  the  right  of  action  on  a  prior 
insurance  of  the  property  assigned,  unless  it  be  shown  aflrmatively, 
that  a  surplus  will  remain  after  the  debts  are  -paid. 

A  policy  conditioned  to  be  void  if  assigned  without  the  consent  of  the 
insurers,  will  not  be  avoided  by  an  assignment  of  all  the  property  and 
effects  of  the  insured,  in  trust  for  creditors,  although  expressly  in- 
cluding all  policies  of  insurance,  lohere  the  policy  in  question  was  in 
the  hands  and  subject  to  the  lien  of  an  agent,  and  was  not  delivered 
to  the  assignee. 

[*This  was  au  action  on  a  policy  of  insurance  on  a  steamboat 
belonging  to  the  plaintiff,  effected  on  his  behalf  by  Smith  & 
Stewardson,  as  his  agents ;  and  made  payable  to  them  in  case 
of  loss.  The  policy  contained  a  proviso,  that  it  should  be  void 
if  assigned,  transferred,  or  pledged  without  the  consent  in 
writing  of  the  insurers.  It  appeared  from  the  evidence,  that 
subsequently  to  the  period  at  which  the  insurance  was  effected, 
and  before  the  loss,  on  account  of  which  suit  was  brought,  the 
plaintiff  had  assigned  the  steamboat  thus  insured,  together  with 

*  The  syllabus  and  statement  of  the  reporter  are  omitted. 
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several  other  vessels,  and  his  chattels  and  eftects  generally,  to  one 
Street,  in  trust,  to  pay  his  creditors  according  to  a  certain  order 
of  priority,  on  condition  of  an  absolute  release  by  them  within 
a  specified  time ;  the  surplus,  if  any,  after  the  fulfilment  of  the 
trust,  to  be  paid  over  to  the  assignor.  Among  the  items  specified 
in  the  assignment,  were  "  all  policies  of  insurance  ;"  but  it  was 
proved  by  the  assignee  that  none  were  delivered  to  him  at  the 
period  when  it  was  executed,  although  at  a  subsequent  period 
he  had  received  the  sum  of  $11,000,  insured  on  the  same  steam- 
boat in  another  policy,  and  had  appropriated  it  in  pursuance  of 
the  objects  of  the  trust.  It  also  appeared,  that  the  policy  on 
which  suit  was  brought,  was  in  the  hands  of  Smith  &  Stew- 
ardson  at  the  time  of  the  assignment,  and  that  they  were  then 
creditors  of  the  plaintiff  to  a  large  amount,  which  had  subse- 
quently been  paid. 

Shortly  after  the  assignment,  releases  were  executed  by  the 
greater  part  of  the  creditors,  who  thus  acquired  an  indefeasible 
interest  under  the  trust.  On  this  state  of  facts,  it  was  con- 
tended by  the  defendants,  that  as  the  debts  which  the  trust  was 
intended  to  cover,  had  been  absolutely  released,  the  plaintiff 
retained  no  insurable  interest  in  the  property  assigned ;  and 
also  that  the  general  words,  assigning  all  policies  of  insurance, 
necessarily  applied  to  that  put  in  suit,  and  brought  it  within  the 
operation  of  the  proviso,  rendering  it  void  if  transferred  or 
assigned.  A  verdict  was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  these  questions,  which,  after  argument, 
was  delivered  by] — 

Parker,  C.  J.  The  first  question  made  in  this  case  is,  whether 
the  policy  is  not  void,  according  to  the  terms  of  the  contract,  on 
account  of  an  assignment  of  it  by  the  insured.  The  words  of  the 
policy  relied  upon  by  the  defendants  are,  "  It  is  also  agreed  that 
this  policy  shall  be  void,  in  case  of  its  being  assigned,  transferred, 
or  pledged,  without  the  previous  consent  in  writing  of  the  assur- 
ers." It  is  contended  by  the  plaintiff  that  this  agreement  itself  is 
void,  because  it  is  an  unlawful  restriction  upon  the  right  of  dis- 
posing of  property ;  but  we  do  not  think  the  objection  need  be 
carried  so  far  as  this.  Certainly  such  an  agreement  should  be 
construed  strictly,  and  nothing  but  an  effectual  assignment,  trans- 
fer, or  pledge,  will  come  within  the  terms  of  it.  l^ow  in  this 
sense,  this  policy  has  not  been  assigned,  transferred,  or  pledged. 
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It  lias  no  writing  upon  it  signifying  any  manner  of  conveyance, 
nor  any  instrument  attached  to  it,  nor  has  it  been  delivered  over 
to  any  person,  but  remains  in  the  hands  of  the  agents  who  pro- 
cured it  for  the  plaintiff,  and  has  never  been  out  of  their  pos- 
session. The  general  words  contained  in  the  instrument  of  assign- 
ment of  all  the  plaintiff's  effects,  viz.,  "and  all  policies  of  insur- 
ance," we  do  not  think  import  an  assignment  of  this  particular 
policy,  for  at  that  time  it  was  in  the  hands  of  Smith  &  Steward- 
son,  who  had  a  lien  upon  it  to  secure  a  debt  to  them,  and  it  may 
be  considered  as  pledged  to  them  with  the  consent  of  the  insurers, 
for  they  stipulate,  in  case  of  loss,  to  pay  the  proceeds  to  Smith  & 
Stewardson ;  and  that  obligation  still  remains  in  force,  if  Smith  & 
Stewardson  should  claim  to  have  it  executed,  unless  the  plaintiff 
should  make  it  appear  that  their  lien  was  removed.  The  general 
words  in  the  assignment  must  be  held  to  affect  all  such  policies  as 
the  plaintiff  had  a  legal  control  over,  and  cannot  be  construed  to 
extend  to  one  which  at  the  time  was  by  agreement  in  the  pos- 
session and  under  the  control  of  other  persons. 

But  it  is  a  point  of  more  importance,  that  the  vessel,  the  subject 
matter  of  the  insurance,  was  sold  and  transferred  before  the  loss 
happened.  JSTow  if  this  were  an  absolute  transfer,  so  that  no 
property  or  interest  remained  in  the  plaintiff  at  the  time  of  the 
loss,  then,  according  to  decided  cases,  the  contract  is  avoided. 
The  plaintiff  could  not  recover,  because  he  had  suffered  no  loss, 
and  the  assignee  could  not  recover,  because  he  was  no  party  to 
the  contract ;  for  which  see  Carroll  v.  Boston  Mar.  Ins.  Co.,  8 
Mass.  R.  515  ;  Locke  v.  North  Amer.  Ins.  Co.,  13  Alass.  E.  61 ; 
Gordon  v.  Mass.  F.  &  M.  Ins.  Co.,  2  Pick.  249.  But  in  these  cases 
it  is  decided,  that  notwithstanding  a  conveyance,  if  it  be  in  the 
nature  of  a  mortage,  or  in  trust,  with  a  resulting  trust  to  the  in- 
sured, so  that  he  has  in  truth  an  insurable  interest  in  the  property, 
he  may  nevertheless  recover  to  the  extent  of  his  actual  loss.  JSTow 
the  transfer  of  this  vessel,  with  other  property,  was  in  trust  to  pay 
over  the  proceeds  to  certain  creditors  of  the  plaintiff.  Had  he  re- 
mained indebted  after  the  making  of  this  assignment,  and  person- 
ally liable  in  case  the  property  so  transferred  should  be  destroyed 
or  lost,  then  the  case  would  be  like  that  of  Goi'don  v.  Mass.  F.  &  M. 
Ins.  Co.,  for  he  would  be  interested  in  the, same  degree  as  before 
the  assignment.  But  the  assignment  was  upon  the  condition,  that 
the  creditors,  for  whose  use  it  should  be  made,  should  release  and 
discharge  the  debts,  and  they  were  so  released  and  discharged. 
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This  changes  the  nature  of  the  transaction,  and  takes  away  from 
the  plaintiff  all  interest  in  the  property ;  for  whether  the  vessel 
insured  were  lost  or  not,  he  was  equally  discharged,  and  therefore 
could  not  be  said  to  suffer  by  the  loss  of  the  vessel ;  on  the  con- 
trary, the  whole  loss  would  be  to  the  creditors.  But  still  there 
was  a  possibility  of  interest  remaining  in  the  plaintiff,  because  by 
the  assignment,  the  surplus,  if  any  should  remain  after  paying 
the  debts,  is  to  be  paid  to  the  plaintiff,  and  it  is  contended  that 
this  possibility  is  an  insurable  interest,  and  so  saves  the  present 
action.  But  we  do  not  think  such  a  bare  contingency  is  an  in- 
surable interest,  nor  indeed  can  it  appear  that  there  is  even  a  possi- 
bility, unless  it  be  shown  that  the  property  conveyed  is  of  greater 
value  than  the  debts,  and  that  a  discreet  appropriation  of  it  will 
leave  a  surplus.  It  may  be  likened  to  an  insurance  on  profits,  in 
which,  to  entitle  the  insured  to  recover,  he  must,  according  to  the 
English  doctrine,  show,  that  had  the  goods  arrived  safe,  profits 
would  have  accrued.  Hodgson  v.  G-lover,  6  East,  316 ;  Eyre  v. 
Glover,  16  East,  218.  Certain]}^  nothing  can  be  clearer,  than  that 
the  insured  on  this  policy  had  no  interest  in  the  vessel  insured, 
after  his  assignment  of  her,  unless  there  was  property  enough 
assigned  to  pay  the  debts  and  leave  a  surplus.  Now  this  does  not 
appear  in  the  present  case,  and  therefore,  according  to  legal  reason- 
ing, there  was  no  insurable  interest.  In  short,  it  does  not  appear 
from  the  evidence  reported,  that  there  was  even  an  expectation 
of  any  residuum  after  paying  the  debts.  The  case  cited  from  5 
Bos.  &  Pul.  269  (Lucena  v.  Crawford  &  al.),  proceeds  upon  the 
principle,  that  an  interest  in  the  insured  at  the  time  of  the  loss  is 
essential  to  the  plaintift"s  case,  and  the  question  was  only  whether 
the  facts  there  shown  proved  such  an  interest. 

The  verdict  having  been  returned  for  the  plaintiff",  without  evi- 
dence, of  a  probable  surplus  after  paying  the  debts  for  which  the 
property  was  assigned,  must  be  set  aside,  and  a  new  trial  granted. 
There  being  an  absolute  transfer  of  the  pi'operty  assured  in  actual 
payment  of  debts,  and  not  a  mere  mortgage  or  pledge,  which 
would  stand  upon  a  different  footing,  the  plaintiff',  to  recover, 
must  give  prima  facie  evidence  of  an  amount  of  property  con- 
veyed sufficient  to  raise  a  reasonable  presumption,  that  but  for 
the  loss  of  the  vessel  there  would  be  a  surplus;  otherwise  he  fails 
to  show  any  interest  in  the  property. 
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An  assignment  of  all  the  assignor's  property  in  trust  for  releasing 
creditors^  who  actually  release,  will  not  defeat  the  right  of  recovery 
on  a  prior  insurance  of  part  of  the  property  assigned,  where  it 
ap-pears  that  there  is  a  surplus  remaining  in  favor  of  the  assignor, 
after  the  po.yment  of  the  creditors. 

Nor  will  a  policy  conditioned  to  be  void  if  assigned,  fall  within  the 
meaning  of  words  assigning  all  policies,  when  it  is  held  by  an 
agent  under  a  lien  for  a  balance  of  accounts,  at  the  time  lohen  the 
assignment  is  executed,  and  is  not  delivered  to  the  assignee. 

General  words  of  release  or  assignment  will  he  construed  in  accord- 
ance with  the  intention  of  the  parties. 

[This  case  was  again  tried,  in  pursuance  of  the  decision  of  the 
court  as  reported  5  Pick.  76.  In  addition  to  the  evidence  given 
on  the  former  occasion,  it  was  shown  by  the  plaintiff,  that  all 
the  debts  covered  by  the  assignment  had  been  paid  in  full,  and 
that  he  was  entitled  to  a  surplus  which  remained  in  the 
hands  of  the  assignee.  The  question,  Avhether  this  evidence 
was  sufficient  to  sustain  a  verdict  for  the  whole  amount  insured, 
having  been  presented  among  others  for  the  decision  of  the 
court  in  banc,  the  following  opinion  was  delivered  by] 

Putnam,  J.  *  This  action  was  tried  many  years  ago,  and  the 
verdict  for  the  plaintiff  was  set  aside,  and  a  new  trial  granted  at 
March  term,  1827,  as  the  report  in  5  Pick.  76,  states,  because  the 
verdict  was  given  "  without  evidence  of  a  probable  surplus,  after 
paying  the  debts  for  which  the  property  was  assigned."  The 
cause  was  tried  a  second  time  at  the  last  November  term,  when 

*  The  syllabus  and  statement  of  the  reporter  are  omitted,  and  so  much  only  of  the 
opinion  is  given,  as  relates  to  the  question  of  insurable  interest. 
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a  verdict  was  again  returned  for  the  plaintiff,  for  the  whole 
amount  of  the  loss  claimed  by  the  plaintiif,  deducting  the  salv- 
age which  he  had  received. 

The  cause  has  now  been  very  ably  argued  by  the  counsel  on 
both  sides,  on  the  motion  for  a  new  trial  in-behalf  of  the  defend- 
ants, on  various  grounds,  which  will  now  be  considered. 

1.  They  contend  that  the  plaintiff  had,  by  his  assignment  to 
Street,  made  the  policy  void. 

Such  a  result  could  not  have  been  intended  ;  for  the  effects  and 
choses  in  action  were  assigned  upon  the  express  trust  to  be  ajipro- 
priated  to  the  payment  of  the  debts  of  the  assignor,  the  surplus, 
if  any,  to  be  paid  to  himself.  It  would  be  absurd  for  a  man  to 
tear  off  the  seal  or  cancel  the  bond  or  policy,  at  the  same  time  that 
he  assigned  the  instrument  with  the  intent  of  having  the  money 
due  upon  it  collected  for  his  own  benefit.  All  deeds  and  other 
instruments  and  agreements  are  to  be  construed  according  to  the 
legal  intent  of  the  parties  ;  and  a  construction  which  necessarily 
involves  great  folly  and  absurdity,  will  not  be  favored. 

"We  propose  to  consider  this  point,  upon  the  ground  on  which 
the  defendants  place  it,  viz.,  that  if  the  plaintiff  assigned  the 
policy  without  the  written  consent  of  the  assurers,  it  would  make 
the  policy  void.  Be  it  so,  for  the  jDurpose  of  this  agreement. 
An  assignment  of  it  would  be  as  destructive  to  the  policy  as  the 
burning  of  it  up  would  be.  Then  it  would  seem  to  follow,  that 
the  policj''  never  had  any  effectual  assignable  quality.  We  say 
effectual,  because,  although  the  form  of  words  which  constitutes 
a  valid  assignment  should  be  written  upon  the  policy,  no  benefit 
would  arise  to  the  assignee,  upon  the  ground  taken  by  the  defend- 


ants.  The  act  of  sealing  the  assignment  would  be  considered  as 
an  act  of  cancelling  the  polic}^  So  it  was  in  truth  a  policy 
which  was  not  assignable. 

But  the  plaintiff  cannot  be  supposed  to  have  intended  to 
destroy  the  policy.  He  could  have  no  motive  to  do  so,  and  he  had 
every  motive  of  interest  to  preserve  it.  If  it  was  included  in 
the  description  of  "  all  policies,"  it  was  with  the  express  intent 
that  the  money  which  should  become  due  upon  it,  should  be  col- 
lected and  paid,  or  appropriated  for  his  benefit.  But  as  upon  the 
defendants'  hypothesis  that  effect  cannot  take  place,  then  it  fol- 
lows, that  if  it  is  to  be  considered  as  being  contained  in  the  assign- 
ment, the  policy  thereby  became  utterly  void,  and  the  plaintiff 
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cannot  recover.     On  the  other  hand,  if  it  is  not  contained  in  the 
assignment,  then  this  objection  is  invalid. 

It  is  a  familiar  rule,  that  the  generality  of  the  words  employed 
in  agreements  should  he  restrained,  if  that  should  become  neces- 
sary to  ascertain  and  carry  into  effect  the  legal  intent  of  the  par- 
ties. ISTow  there  are  other  reasons  than  those  vs^hich  are  before 
suggested,  tending  to  satisfy  us  that  this  policy  was  not  included 
in  the  assignment.  At  the  time  when  it  was  made,  the  policy 
was  in  the  hands  of  Smith  &  Steward  son,  who  were  then  in 
advance  to  the  plaintiff.  They  procured  it  to  be  made,  and  the 
defendants  agreed  to  pay  the  money  to  them  in  case  of  loss. 
They  might  have  maintained  an  action  upon  this  policy  in  their 
own  names  against  the  defendants.  'Now  it  would  seem  that  the 
plaintiff  could  not  have  deprived  them  of  the  benefits  secured  to 
them  by  this  contract,  without  their  consent.  It  is  true  that  the 
plaintiff  afterwards  paid  his  debt  to  them  ;  but  that  circumstance 
does  not  show  that  the  defendants  might  not  have  been  liable  to 
them  for  any  loss  upon  this  policy  which  might  have  happened 
after  the  assignment  and  before  they  received  their  payment  from 
the  plaintiff.  If  the  policy  was  made  void,  it  was  avoided  by  the 
act  of  assignment ;  and  if  it  were  so  avoided,  it  would  follow 
that  Smith  &  Stewardson's  rights,  which  were  secured  by  the 
policy,  would  have  been  destroyed,  without  their  consent. 

It  was  held  in  the  time  of  Edward  III.,  that  a  grant  by  one  of 
omnia  bona  sua,  should  pass  not  only  goods  which  he  had  in  his 
own  right,  but  those  which  he  had  as  executor  or  administrator, 
because  in  some  sense  those  were  his  goods.  But  the  law  is  held 
otherwise  now,  unless  the  party  granting  had  no  goods  but  as 
executor  or  administrator,  and  if  that  were  the  case,  then  ut  res 
magis  valeat,  &c.,  the  goods  which  he  had  as  executor  or  adminis- 
trator would  pass.     Hutchinson  v.  Savage,  "2  Ld.  Raym.  1307. 

A  release  of  all  errors,  actions,  suits,  and  writs  of  error  what- 
soever, will  not  discharge  an  action  of  debt  upon  a  bond,  and  yet 
the  release  is,  among  other  things,  of  all  actions.  So  in  a  wi'it  of 
annuity,  it  was  pleaded,  that  the  plaintiff  released  the  defendant 
from  payment  for  half  a  year,  and  released  to  him  all  actions, 
suits,  and  demands.  And  it  was  held,  that  the  release  did  not  bar 
the  plaintiff'  but  of  the  arrearages  of  a  year.  Abree's  Case, 
Hetley,  15.  In  the  above  cases  the  generality  of  the  words  was 
restrained  by  the  obvious  intent.  It  would  be  easy  to  give 
a  page  of  citations  which  sustain  this  general  position.      "We 
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will  cite  only  one  more.  An  obligor  by  bond  agreed,  when  and 
so  soon  as  he  should  become  possessed  of,  or  entitled  to,  any 
commission',  post,  place,  salaiy,  pension,  or  pay  whatsoever,  that 
then  he  would  immediately  execute  a  proper  assignment  thereof 
to  the  plaintiff.  It  was  argued  for  the  obligor,  that  the  condition 
was  void,  inasmuch  as  it  extended  to  all  offices ;  and  that  some 
offices  were  not  by  law  assignable.  But  it  was  held  by  Lord 
Mansfield,  that  the  bond  was  good  as  to  all  of&ces  which  were 
assignable,  but  void  as  to  those  which  were  not. 

So  here,  the  plaintiff  had  a  policy  which  was  not  assignable, 
and  he  had  one  or  more  policies  which  were  assignable,  and  he 
assigns  all  his  policies.  It  seems  to  us,  that  such  policies  only  as 
the  plaintifl"  could  legally  and  effectually  assign,  were  intended 
to  be  included  in  the  conveyance. 

We  are  of  opinion  that  this  objection  cannot  prevail. 

The  loss  of  a  steamboat  by  a  peril  insured  against,  happened 
on  the  22d  of  April,  1825,  within  the  time  covered  by  the  policy 
The  transfer  of  the  boat  by  the  plaintiflf  to  Timothy  Street,  on 
the  23d  of"  December  preceding,  and  the  assignment  of  the  plain- 
tiff's property,  including  the  boat,  to  Street,  which  was  on  the 
same  day,  were  admitted.  And  the  defendants  contend,  2dly, 
that  the  assignment  of  the  vessel  before  the  loss  left  no  insurable 
interest  in  the  plaintiff  at  the  time  when  the  loss  happened. 

This  steamboat,  and  all  the  other  property  of  the  plaintiff,  were 
assigned  to  Street  in  trust  to  pay  the  expenses  of  the  administra- 
tion of  the  fund,  and  then  to  pay  the  plaintiff's  creditors  as  set 
forth  in  the  assignment,  and  in  the  last  place,  to  pay  the  balance 
then  remaining  in  the  hands  of  Street,  the  trustee,  for  the  sole  use 
and  benefit  of  the  plaintiff,  his  executors,  administrators  or  assigns 
forever,  freed  and  discharged  from  all  further  and  other  tru  sts 
Wow  the  jury  have  found  that  thei-e  was  a  surplus  of  property 
after  paying  the  creditors  who  had  released  the  plaintiff,  without 
resorting  to  any  amount  due  upon  this  policy. 

The  evidence  upon  which  the  verdict  was  found,  will  be  a  sub. 
ject  hereafter  to  be  considered.  But  assuming  it  to  be  correct, 
we  proceed  to  consider  the  objection  of  the  defendants  on  the 
ground  of  a  want  of  insurable  interest. 

And  it  seems  to  us  to  be  perfectly  clear,  that  the  transaction 
amounts  to  a  pleading  or  mortgaging  to  the  plaintiff's  property 
giving  the  pledgee  or  mortgagee  a  power  to  sell  and  dispose  of  the 
same,  he  being  to  account  for  the  proceeds  to  the  pledgor  or  mort 
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gagor.  N'ow  the  plaintiff  had  certainly  a  contingent  interest  in 
this  vessel.  If  the  trustee  should  be  able,  from  the  trust  fund,  to 
pay  all  the  claims  under  the  assignment,  and  so  should  have 
relieved  this  vessel,  if  she  had  not  been  lost,  from  the  pledge  or 
mortgage,  then  it  would  seem  to  be  very  clear,  that  the  plaintiff 
would  have  been  entitled  to  have  the  vessel  returned,  or  the  pro. 
ceeds  of  it  paid  to  him  if  it  had  been  sold  by  the  trustee.  And 
the  same  reasoning  applies  to  the  plaintiff's  claim  against  the 
defendants  for  the  loss  under  the  policy.  To  whom  does  it  belong  ? 
Not  to  the  creditors,  for  they  have  been  paid  without  any  recourse 
to  this  property ;  and  besides,  it  was  not  assigned  to  them  or  to 
Mr.  Street  for  their  use.  It  seems  to  us,  that  it  belongs  to  the 
plaintiff.  If  he  should  recover,  he  will  have  the  money  for  his 
own  use ;  if  not,  he  must  alone  sustain  the  loss. 

Now  it  is  perfectly  clear  to  us,  that  the  plaintiff  had  an  interest 
to  the  extent  of  the  whole  amount  insured.  He  wanted  to 
make  a  provision  for  the  payment  of  his  debts.  His  property 
consisted  in  a  great  measure,  of  ships  and  merchantlise,  exposed 
to  marine  perils.  If  they  arrived  in  safety,  they  would  be  appro- 
priated for  the  general  object ;  -if  they  should  be  lost,  the  loss 
would  fall  upon  the  plaintiff,  unless  he  secured  himself  by  get- 
ting insurance  against  the  perils  to  which  they  were  exposed. 

The  cases  cited  by  the  plaintiff  are  conclusive  to  show  that  the 
moi'tgagor  has  an  insurable  interest.  "We  refer  especially  to 
Smith  V.  Lascelles,  2  T.  R.  188 ;  Locke  v^  'N.  American  Ins.  Co., 
13  Mass.  R.  61 ;  Qordon  v.  Mass.  F.  &  M.  Ins.  Co.,  2  Pick.  258. 

The  plaintiff's  title  to  the  steamboat  was  good  against  all  the 
world  excepting  the  assignee.  It  was  transferred  to  him  upon  a 
condition,  which  has  been  performed,  so  that  the  title  of  the 
assignee  has  been  divested.  Now  it  is  perfectly  clear  that  a  cestui 
que  trust  has  an  insurable  interest,  as  well  as  the  trustee.  It  is  not 
contended  but  that  the  plaintiff  had  an  insui^able  interest  at  the 
time  when  th§  policy  was  effected.  It  is  certain  that  he  has  not 
divested  himself  of  his  interest  absolutely,  but  only  conditionally ; 
and  that  this  property  has  been  relieved  from  the  assignment  by 
the  performance  of  the  condition.  If  the  steamboat  had  not 
been  lost,  but  should  now  arrive  in  safety,  the  law  would  give 
the  plaintiff  ample  means  to  obtain  and  hold  the  vessel.  The 
defendants  would  keep  the  premium,  and  nobody  could  main- 
tain that  the  plaintiff  should  not  have  his  boat.  So  if  she  had 
not  been  lost,  but  had  gone  into  the  hands  of  the  assignee  and 
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been  sold,  and  the  proceeds  distributed  according  to  the  assign- 
ment, the  defendants  would  have  held  their  premium,  and  the 
plaintiff  would  have  had  the  benefit  of  the  vessel,  in  the  increased 
amount  of  the  surplus  remaining,  after  the  payment  of  the  debts. 
But  the  policy  now  represents  the  vessel.  The  defendants  are 
just  as  liable  to  pay  the  money  for  the  loss,  as  Street,  the  trustee, 
would  be  to  account  to  the  plaintiff  for  the  vessel  if  she  had 
arrived  and  had  remained  specifically  after  the  creditors  were 
paid. 

But  it  has  been  further  contended,  3dly,  for  the  defendants,  that 
if  the  plaintiff  had  any  insurable  interest  in  the  vessel,  it  was 
only  such  a  proportion  of  her  agreed  value  as  the  surplus,  if  any, 
of  the  assigned  effects,  remaining  after  paying  the  debts  of  the 
released  creditors,  bore  to  the  whole  value  of  the  assigned  prop- 
erty. For  example,  suppose  the  whole  assets  to  amount  to  $115,000, 
the  insurance  to  be  for  $10,000,  the  debts  to  amount  to  $100,000. 
The  plaintiff's  claim  would  be  cut  down  to  about  $1,800.  It 
should  be  remembered,  that  none  of  the  transactions  under  the 
assignment  have  the  slightest  bearing  upon  the  risks  which  the 
defendants  have  assumed  by  their  policy.  "VVe  know  of  no  rule 
of  law  which  calls  for  the  establishment  of  such  an  apportion- 
ment of  the  plaintiff's  interest,  and  it  seems  to  us  that  such  a 
rule  would  be  as  inequitable  as  it  would  be  novel. 

We  have  now  examined  and  considered  all  the  objections  which 
have  been  argued  for  the  defendants,  and  are  all  very  clearly  of 
opinion,  that  the  plaintiff  is  entitled  to  judgment,  according  to 
the  verdict. 


A  policy  of  insurance  is  a  contract  of  indemnity  under  wliicb  a  recovery 
cannot  be  had  without  showing  that  the  plaintiff  was  or  might  have  been 
prejudiced  by  the  event  against  which  the  insurers  stipulated.  The  party 
causes  himself  to  be  insured,  in  other  words  indemnified,  against  in- 
jury from  the  perils  enumerated  in  the  policy.  Damage  to  the  thing 
covered  by  the  insurance,  will  not  therefore  be  a  cause  of  action  unless 
it  results  in  loss  to  the  person  in  whose  behalf  the  insurance  was 
effected.  The  Sadler^s  Go.  v.  Badcock,  2  Atkyns,  554.  This  is  com- 
monly expressed  by  saying  that  the  insured  must  be  interested  at  the 
time  of  the  insurance  and  at  the  time  of  the  loss — -at  the  time  of  the 
loss,  for  otherwise  he  will  receive  no  damage  from  the  breach ;  at  the 
time  of  the  insurance,  in  order  to  avoid  the  objection  that  the  con- 
tract was  a  wager  in  its  inception.      The  Sadler's  Co.  v.  Badcock ; 
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King  y.    The  State  Mutual  Ins.   Co.,  7  Gushing,  1,15;    Carpenter  v. 
The  Washington  Ins.  Co.,  16  Peters,  495,  (post.) 

The  question  is,  however,  one  of  damages  rather  than  title  or  posses- 
sion, and.  it  will  be  enough  in  general  to  show  such  a  relation 
between  the  person  fgr  whose  benefit  the  policy  was  executed,  and 
the  property  at  risk,  that  injury  to  it,  will  in  the  natural  course  of 
things  be  followed  by  a  loss  to  him.  If  this  can  be  established,  with 
the  certainty  required  by  the  rules  of  evidence,  the  plaintiff  will  be 
entitled  to  recover,  although  the  damages  are  indirect  or  consequential. 
Lucena  v.  Crawford,  2  B.  &  P.  New  R.  301  ;  Wilson  v.  Jones,  1  Law  R. 
Exch.  193;  2  Id.  139.  "  He,"said  Bramwell,  B.,  mWilson  Y.Jones,  "has 
an  insurable  interest  in  an  event,  who  will  be  benefited  if  it  happens  and 
prejudiced  if  it  does  not."  It  is  not  necessary,  therefore,  to  show  that 
the  insured  is  the  legal  or  equitable  owner  of  the  property  at  risk  ; 
Buck  Y.  The  Chesapeake  Ins.  Co.,  1  Peters,  163;  but  merely  that  he 
was  so  situated  hy  reason  of  some  grant,  contract,  liability  or  duty, 
that  he  might  reasonably  expect  to  be  a  loser  if  the  property  was 
destroyed.  Lucena  v.  Crawford;  Carter  v.  The  Humboldt  Ins.  Co., 
12  Iowa,,  287  ;  Herkimer  v.  Bice,  27  New  York,  253  ;  Colhurn  v.  Lan- 
sing, 46  Barb.  37.  In  other  words,  an  insurance  may  be  effected  when- 
ever there  is  a  reasonable  ground  for  apprehension  that  an  injury  will 
be  sustained  on  the  one  hand,  or  a  benefit  frustrated  on  the  other, 
through  the  operation  of  the  peril  against  which  the  insurance  is  in- 
tended to  provide.  Wilson  v.  Jones,  2  Law  Rep.  Ex.  1 39,  151.  This  crite- 
rion is  sufficiently  accurate  for  ordinary  purposes,  but  the  circumstances 
which  may  constitute  an  insurable  interest  are  so  various  that  they 
cannot  easily  be  defined,  or  brought  within  the  compass  of  an};-  single 
proposition.  "  One  of  the  difficulties  of  the  argument,"  said  Story,  J., 
in  the  case  of  Hancox  v.  The  Fishing  Insurance  Company,  3  Sumner, 
132,  (and  the  same  remark  will  hold  good  in  every  similar  instance), 
"is  in  likening  an  insurable  interest  to  any  other  interest  in  propert3^ 
The  truth  is,  that  an  insurable  interest  is  sui  generis,  and  peculiar  in  its 
texture  and  operation.  It  sometimes  exists  where  there  is  not  any  pres- 
sent  property,  or  jus  in  re,  or  jus  ad  rem.  Inchoate  rights  founded  on 
subsisting  titles,  unless  prohibited  by  the  policy  of  the  law,  are  insu- 
rable ;  as,  for  example,  freight,  respondentia  and  bottomry.  So  it  was 
held  by  a  majority  of  the  judges  in  Lucena  v.  Crawford,  5  Bos.  & 
Pul.  R.  294,  295.  They  also  held  that,  where  there  is  an  expectancy, 
coupled  with  a  present  existing  title,  there  is  an  insurable  interest ; 
words  which  approach  very  near  to  a  description  of  the  present  case. 
After  referring  to  the  definitions  by  foreign  jurists,  of  the  contract  of 
insurance,  they  added  :  '  These  definitions  clearly  embrace  a  contingent 
interest,  which  is  subject  to  the  perils  of  the  seas,  and  for  the  loss  of 
which  a  compensation  can  be  made.'     Lord  Eldon,  although  he  dif- 
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fered  from  some  of  the  Tiews  of  the  majority  of  the  judges  in  that 
case,  said :  '  I  have  in  vain  endeavored,  however,  to  find  a  fit  definition 
of  that  which  is  between  certainty  and  expectation,  nor  am  I  able  to 
point  out  what  is  an  insurable  interest,  unless  it  be  a  right  in  the  prop- 
erty, or  right  derivable  out  of  some  contraat  about  the  property, 
which,  in  either  case,  may  be  lost  upon  some  contingency  affecting  the 
possession  or  enjo3ment  of  the  property.'" 

It  is  well  settled,  in  accordance  with  this  vieWr  that  a  contract  for 
the  purchase  of  real  or  personal  property,  confers  an  interest  which 
may  be  covered  by  a  policy  of  insurance.  Aijres  v.  The  Hartford  Ins. 
Co.,  17  Iowa,  176,  196;  21  Id.  193;  A(/res  v.  The  Home  Ins.  Go.,  21 
Iowa,  185  ;  Hough  v.  The  City  Fire  Ins.  Co.,  a9  Conn.  10  ;  The  Co- 
lumbian Ins.  Go.  V.  Lawrence,  2  Peters,  151;  10  Id.  507-  In  Hie 
Columbian  Ins.  Go.  v.  Lawrence,  the  plaintiff,  who  had  gone  into  pos- 
session of  a  mill  under  an  executory  agreement,  was  held  entitled  to 
recover,  notwithstanding  a  default  which  rendered  the  contract  voidable, 
because  it  might  still  be  ratified  and  enforced  by  the  vendor.  In  de- 
livering judgment,  Marshall,  Ch.  J.,  said:  "It  is  admitted  that  an 
equitable  interest  may  be  insured.  We  can  perceive  no  reason  which 
excludes  an  interest  held  under  an  executory  contract.  While  the 
contract  subsists,  the  person  claiming  under  it,  has  undoubtedly  a  sub- 
stantial interest  in  the  property.  If  it  be  destroyed,  the  loss,  in  con- 
templation of  law,  is  his.  If  he  has  paid  the  purchase  money,  it  is  his 
in  fact.  If  he  owes  the  purchase  money,  the  property  is  its  equivalent, 
and  is  still  valuable  to  hira.  The  embarrassment  of  his  affairs  may  be 
such  that  his  debt  may  absorb  all  his  propert3r,  but  this  circumstance 
has  never  been  considered  as  proving  a  want  of  interest  in  it.  The 
destruction  of  the  property  is  a  real  loss  to  the  person  in  possession, 
who  claims  title  under  an  executor}'  contract,  and  the  contingency  that 
bis  title  maybe  defeated  by  subsequent^  events,  does  not  prevent  his 
loss.  We  perceive  no  reason  why  he  should  not  be  permitted  to  in- 
sure against  it." 

The  same  principle  was  applied  in  McOivney  v.  Tlie  Phcenix  Ins.  Co., 
1  Wend.  85.  At  the  time  of  effecting  the  insurance  the  plaintiff  was 
in  possession  of  the,  premises  under  a  written  contract,  and  had  made 
extensive  repairs  and  paid  one  year's  interest,  but  no  paj'ment  had 
been  made  on  account  of  the  principal,  and  the  property  was  sur- 
rendered to  the  vendor  immediately  after  the  fire.  The  court  held,  that 
the  evidence  disclosed  an  insurable  interest  entitling  the  insured  to 
judgment.  This  decision  was  followed  in  The  Etna  Ins.  Co.  v.  Tyler,  12 
Wend.  507 ;  16  Id.  385.  Nelson,  J.,  said,  that  the  insured  had  paid  some 
$800,  and  was  bound  to  pay  some  $500  or  $600  more.  His  interest  was, 
therefore,  nearly  if  not  quite  the  same  as  if  he  had  obtained  a  deed. 
It  made  no  difference  that  the  vendor  had  effected  an  insurance  in  The 
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Merchants''  Ins.  Co.  He  could  only  recover  for  the  unpaid  balance  of 
the  purchase  money,  and  the  insurers  would  be  subrogated  in  equitj-  to 
bis  remedy  on  the  contract.  The  two  policies  were  distinct  and 
covered  different  interests.  This  view  was  sustained  by  the  Court 
of  Errors,  where  Chancellor  Walworth  observed,  that  the  plaintiff  had 
an  insurable  interest  to  the  full  value  of  the  dwelling  house  described 
ill  the  policy.  He  had  paid  part  of  the  purchase  money,  and  the  de- 
struction of  the  premises  did  not  exonerate  him  from  liability  for  the 
residue.  The  liability  of  the  underwriters  was  not  less,  because  the 
vendor  had  obtained  a  policy  from  another  compan3''.  His  interest 
was  distinct  from  that  of  the  purchaser,  the  one  having  an  equitable  title 
to  the  land,  the  other  a  lien  for  the  price.  Payment  of  the  loss  to  the 
vendor  would  not  preclude  him  from  recovering  the  balance  due  by  the 
purchaser,  although  the  judgment  would  enure  to  the  benefit  of  the 
insurers,  who  would  succeed  in  equity  to  the  rights  and  remedies  of 
the  vendor. 

It  results  from  these  decisions  that  a  purchaser  may  insure  on  two 
distinct  grounds — first,  that  he  has  an  equitable  estate  or  interest  in 
the  thing  sold  ;  and  secondly,  because  he  is  liable  for  the  price.  Shotwell 
V.  Jefferson  Ins.  Co.,  4  Bosworth,  1 ;  Williams  v.  The  Insurance  Co.,  1 
Hilton,  345  ;  Bi.xley  v.  The  Franklin  Insurance  Co.,  8  Pick.  86  ;  Strong 
V.  The  Manufacturing  Insurance  Co.,  10  Id.  40  ;  Curry  v.  Tlie  Com. 
Insurance  Co.,  lb.  535  ;  Fletcher  v.  The  Com.  Insurance  Co.,  18  Id. 
411  ;  Swift  V.  TheVermont  M.  F.  Insurance  Co.,  18  Yermont,  305; 
The  Franklin  Insurance  Co.  v.  Brake,  2  B.  Monroe,  4*7]  ;  Brough  v. 
Eiggins,  2  Grattan,  408  ;  Motley  v.  The  Manufacturers^  Insurance  Co., 
29  Maine,  336  ;  Angell  on  Fire  and  Life  Insurance,  99 ;  Flanders  on 
Fire  Insurance,  383. 

To  bring  the  case  within  the  operation  of  this  principle,  the  thing 
sold  must,  however,  be  so  far  designated  or  specified  as  to  give  a 
right  of  property,  and  the  contract  binding  in  all  other  essential  par- 
ticulars. Warder  v.  Morton,  4  Binney,  529  ;  Camden  v.  Anderson,  5 
Term,  709 ;  Stockdale  v.  Bunlap,  5  M.  &  W.  224.  It  is  well  settled 
in  accordance  with  these  decisions  that  a  mere  disposing  purpose  will 
not  confer  an  insurable  interest,  unless  it  is  clothed  with  the  force  of 
an  agreement,  or  carried  into  effect  by  some  act  operating  as  a  legal  or 
equitable  appropriation. 

A  sale  of  chattels  is  valid  as  between  the  parties  without 
deliver}' ;  and  although  delivery  is  essential  to  the  validity  of  a 
pledge,  Stainbank  V.  Fenning,  11  C.  B.  51,  12,  it  may  take  place 
symbolically  when  the  circumstances  do  not  admit  of  an  actual 
transfer.  An  endorsement  of  the  bill  of  lading  to  an  agent  or 
factor  who  is  in  advance,  or  the  shipment  of  goods  on  board  a  vessel 
sent  by  him,  will  consequently  confer  an  interest  which  may  be  made 
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the  subject  of  an  insurance;  Oodin  v.  The  London  Ansuranoe  Co.,  1 
Burrow,  498  ;  and  the  same  result  will  follow  from  any  act  or  declara- 
tions that  would  be  upheld  as  an  assignment  in  equity.  Mill  v.  Seoretan, 
1  B.  &  P.  315.  In  Hill  v.  Secretan,  the  consignment  of  goods  by  A. 
to  B.,  with  instructions  to  hold  them  for  C,  to  whom  he  was  indebted, 
was  accordingly  held  to  vest  an  insurable  interest  in  C.  A  parol  agree- 
ment for  a  lien  may  be  as  effectual  when  chattels  are  in  question  as  a 
formal  mortgage.  Aldrich  v.  The  Equitable  Ins.  Go. ,  1  AVoodburjr  & 
Minot,  2*12.  And  one  of  two  joint  purchasers  of  a  ship  may  recover 
the  whole  value  of  the  vessel  from  the  insurers,  on  proof  that  he  en- 
dorsed the  notes  given  by  the  other  for  his  share,  with  an  agreement 
that  he  should  have  a  lien  on  it  as  security.  Martin  v.  The  Fishing 
Ins.  C'o.,20Pick.  389,  397. 

In  general,  a  mere  possibility  or  expectancy  cannot  be  made 
the  subject  of  an  insurance.  A  man  cannot  for  instance  insure 
the  profits  on  goods  which  he  does  not  own,  and  has  not  agreed  to 
buy ;  nor  can  he  insure  freight  when  no  cargo  has  been  contracted 
for  or  is  put  on  board  (post,  815).  Stockdale  v.  Dunlap,  6  M.  &  W. 
224;  Routh  v.  Thompson,  11  East,  428.  Where,  however,  an  act  is 
done,  which  though  revocable,  will,  if  not  recalled,  result  in  conferring 
an  interest,  there  is  seeminglj^  no  reason  why  the  anticipated  benefit 
should  not  be  protected  by  an  appropriate  insurance.  In  Putnam 
V.  The  Mercantile  Ins.  Co.,  5  Metcalf,  386,  the  plaintiff  was  accord- 
ingly held  entitled  to  insure  the  commissions  which  he  expected 
to  derive  from  the  sale  of  a  cargo  which  had  been  consigned  to 
him  for  that  purpose,  although  he  had  not  made  advances  or  accepted 
bills  on  the  faith  of  the  consignment,  which  might  consequently  be  re- 
voked at  pleasure  by  the  consignor. 

A  lease  is  a  contract  for  the  occupancy  of  land  during  a  term  certain 
under  which  the  lessee  clearly  has  an  insurable  interest.  Niblo  v.  The 
North  American  Fire  Ins.  Co.,  1  Sandford,  552  ;  Wright  v.  Pole,  1  A.  & 
E.,  621  ;  Lo,urent  v.  Chatham  Fire  Ins.  Co.,  1  Hall,  41  ;  The  Hope 
Mut.  Ins.  Co.  V.  Brolasky,  11  Casey,  282.  The  difficulty  is  as  to  the 
measure  of  the  damages,  which  should  ordinarily  be  limited  to  the 
market  value  of  the  lease,  good  will  and  fixtures.  Niblo  v.  The  North 
American  Ins.  Co.  In  Wright  v.  Pole,  the  court  of  King's  Bench  set 
aside  an  award  of  arbitrators  allowing  £450,  under  such  an  insurance, 
for  the  injury  occasioned  to  the  plaintiff  as  an  innkeeper,  by  reason 
of  his  inability  to  occupy  the  premises  while  they  were  being  rebuilt 
after  the  fire.  Lord  Denman  said  that  the  claim  set  up  was  for  profits 
which  might  have  been  insured  as  such,  but  could  not  be  recovered 
under  a  policy  on  the  house. 

A  house  or  building  which  may  be  removed  at  pleasure,  hy  the  ten- 
ant or  other  lawful  occupant  of  land,  is  personal  property,  or,  more 
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properly  speaking,  a  fixture  ;  2  Smith's  Ldg.  Cases,  278,  288,  6  Am. 
ed. ;  Hope  Mutual  Ins.  Go.  v.  Brolaskey,  11  Casey,  282  ;  and  a  tenant 
who  occupies  such  a  structure,  with  a  right  to  take  it  away  at  the  end 
of  the  term,  may  consequently  recover  the  whole  value  of  the  building 
under  a  policy  of  insurance  in  the  ordinary  form,  Laurent  v.  The 
Chatham  Fire  Ins.  Co.,  without  making  any  deduction  for  the  cost  of 
removal  or  the  deterioration  which  would  probably  result  from  the 
process.  Laurent  v.  The  Chatham  Fire  Ins.  Go. ;  The  Hope  Mutual 
Ins.  Go.  V.  Brolaskey;  Flanders  on  Fire  Ins.  380.  The  principle 
is  the  same  when  a  house  is  erected  on  the  land  of  another  under  an 
authority  from  him,  and  subject  to  an  agreement  that  it  shall  be 
removed  at  six  months' notice.  Fletcher  v.  The  Fire  Ins.  Co.,  18,  Pick. 
419.  If  a  fixture  ordinarily  loses  by  being  detached,  it  may  still  be 
sold  to  the  lessor  or  an  incoming  tenant  for  its  full  value,  and  this 
contingency  may  properly  be  taken  into  view  in  assessing  the  damages. 
Laurent  v.  The  Chatham  Fire  Ins.  Go. 

Whether  a  disseisor  or  intruder  who  erects  a  building  on  the  land  of 
another  has  an  insurable  interest  is  a  question  about  which  there  has 
been  some  difference  of  opinion.  The  language  held  in  Gurry  v.  The 
Commonwealth  Ins.  Co.,  10  Pick.  541,  tends  to  support  the  right,  which 
was  also  recognized  in  Miltenberger  y.  Beavom,  9  Barr,  198.  When, 
however,  the  question  arose,  in  Sweeney  v.  The  Franklin  Fire  Ins. 
Co.,  8  Harris,  331,  the  court  held  that  the  plaintiff,  who  had  taken 
possession  of  waste  land,  on  the  sea  shore  of  New  Jersej',  without  a 
grant  or  license  from  the  State,  and  erected  a  hotel,  had  no  interest 
which  could  be  protected  by  an  insurance.  This  decision  is  not  in 
point  where  the  building  is  erected  under  a  license  from  the  owner  of 
the  fee,  with  the  privilege  of  removal.  Fletcher  v.  The  Com.  Ins.  Co., 
18  Pick,  419. 

It  follows  conversely  that  a  building  erected  on  land,  without  the 
consent  of  the  owner,  or  under  circumstances  which  render  it  a  gift  in 
law  to  him,  may  be  covered  by  a  policy  taken  out  in  his  name,  or  for 
his  use  and  benefit ;  and  the  principle  has  been  repeatedly  applied  to 
an  insurance  by  a  lessor  of  structures  put  up  by  the  tenant,  and  which 
the  latter  had  no  legal  right  to  remove.  Mayor  of  New  York  v.  The 
Brooklyn  Fire  Ins.  Co.,  41  Barb.  231  ;  The  Same  v.  The  Exchange 
Fire  Ins.  Co.,  9  Bosworth,  424 ;  40  New  York,  436  ;  Oakman  v.  The 
Dorchester  Mutual  Fire  Ins.  Co.,  98  Mass.  R.  5T. 

The  mere  circumstance  that  the  title  to  the  land  is  doubtful,  or  con- 
tino-ent,  or  is  merely  for  life,  or  per  auter  vie,  will  not  affect  the  validity 
of  the  insurance,  or  preclude  a  recovery  to  the  full  extent  of  the  injury 
inflicted  by  the  fire.  Miltenberger  v.  Beacom,  9  Barr,  198.  A  husband 
consequently,  may  have  an  insurable  interest  in  buildings  on  land 
belonging  to  his  wife,  by  virtue  of  his  marital  right,  or  as  a  tenant  for 
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the  curtesy.  The  Mutual  Ins.  Co.  v.  Diehl,  18  Md.  86  ;  Harris  v.  The 
Yorl-  Ins.  Co.,  14  Wright,  341  ;  Murry  v.  The  CommonweaUh  Ins.  Co., 
10  Pick.  535;  Abbott  v.  The  Hampden  Ins.  Co.,  30  Maine,  414;  The 
Franklin  Fire  Ins.  Go.  v.  Drake,  2  B.  Monroe,  47.  In  Harris  v.  The 
York  Mutual  Ins.  Co.,  Woodward,  C.  J.,  said  that  aside  from  the 
interest  which  the  husband  clearly  had  in  the  preservation  of  the 
property,  he  was  an  agent  in  possession,  who  might  insure  in  his  own 
name,  for  the  benefit  of  the  owner.  An  insurance  by  a  husband  of 
goods  which  have  been  settled  on  the  wife,  to  her  separate  use,  is 
■within  the  same  principle.  Goulstone  v.  The  Royal  Ins.  Co.,  1  Foster  & 
Finlasou,  216. 

The  interest  arising  from  a  contract  for  the  purchase  of  chattels  may 
in  lilve  manner  be  made  the  subject  of  a  policy,  and  here,  as  in  the  case 
of  land,  it  is  immaterial  that  no  part  of  the  purchase  money  has  been 
paid,  or  that  the  legal  title  remains  in  the  vendor ;  EyderY.  The  Ocean 
Ins.  Co.,  20  Pick.  259;  Kenney  \.  Clarkson,  1  Johnson,  385;  if  there 
be  an  appropriation,  vesting  a  legal  or  equitable  right  in  the  purchaser, 
although  the  goods  are  withheld  by  the  vendor  or  diverted  to  another 
purpose.  Sparks  v.  Marshall,  2  Bing.  N.  C.  761.  Accordingly,  where  a 
debtor  shipped  goods  to  his  agent,  with  instructions  to  deliver  them  to 
the  creditor,  the  latter  was  held  to  have  an  insurable  interest.  Hill  v. 
Secretan,  1  Bos.  &  Pul.  318.  Under  these  circumstances,  the  debtor 
is  interested  in  the  preservation  of  the  goods  as  a  means  of  pa3'ment, 
the  creditor,  in  order  that  he  may  be  paid,  and  each  may  insure,  with- 
out prejudice  to  a  policy  taken  out  by  the  other.  Godinv.  The  London 
Ass.  Co.,  I  Burrow,  498. 

In  Godin  v.  The  London  Ass.  Co.,  Meyboehm,  a  merchant,  residing 
in  St.  Petersburgh,  shipped  goods  to  Aymand  &  Co.,  in  England. 
They  were  his  factors  and  he  was  indebted  to  them  on  a  balance  of 
accounts.  The  goods  were  laden  on  board  a  vessel  which  had  been 
sent  by  Aymand  &  Co.  for  the  purpose,  and  Mayboehm  wrote  advising 
them  of  the  shipment,  and  promising  to  forward  the  bill  of  ladino-, 
which  was,  however,  soon  after  endorsed  to  the  plaintiff  for  a  valuable 
consideration  ;  and  as  it  would  seem,  without  notice  of  the  prior  lien  of 
Aj'mand  &  Co.,  Lord  Mansfield  said  there  were  two  distinct  interests, 
one  in  the  factors  under  the  lien  for  the  unpaid  balance  on  the  goods  as 
delivered  on  board  their  vessel,  the  other  in  the  plaintiff  as  the  endorsee 
of  the  bill  of  lading.  Both  might  be  insured,  and  a  recovery  on  the  policy 
■which  had  been  taken  out  to  protect  the  former,  would  not  in  any  wise 
prejudice  or  impair  an  insurance  effected  on  the  latter.  It  was  not  a 
case  of  double  insurance,  and  the  defendants  were  liable  to  the  full  ex- 
tent of  the  policy. 

In  Warder  v.  Horton,  4  Binney,  529,  a  merchant  in  Liverpool  con- 
signed goods  to  bis  agent  in  Philadelphia,  in  the  plaintiffs'  vessel,  with 
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instructions  to  deliver  them  to  the  plaintiff  on  the  paj'ment  of  £445, 
10s.,  which  had  been  expended  in  the  purchase  of  the  cargo  and  for 
the  repairs  and  charges  of  the  vessel  while  in  port.  If  the  plaintiffs 
refused  to  accept  the  cargo  on  these  terms  it  was  to  be  sold,  and  the 
proceeds  remitted  to  the  consignor.  The  ship  and  cargo  were  lost 
during  the  voyage  from  Liverpool.  The  court  were  of  opinion  that 
what  the  evidence  disclosed  was  a  mere  offer,  which  unaccepted,  con- 
ferred no  right  or  title  that  could  be  made  the  subject  of  an  insurance. 
The  principle  is  indisputable,  but  it  was  not  perhaps  sufficiently  con- 
sidered that  the  consignor  was  acting  as  the  plaintiffs'  agent,  and 
bought  the  goods  on  their  behalf.  If  in  so  doing,  he  exceeded  his 
authority,  the  act  might  be  ratified  or  disaffirmed  by  them,  but  it  does 
not  follow  that  they  were  bound  to  elect  before  effecting  the  insu- 
rance. Nor  was  the  right  to  insure  necessarily  precluded  by  the  course 
of  the  consignors,  in  retaining  the  control  of  the  cargo  as  security 
for  the  advances  made  in  Liverpool.  The  lien  of  a  factor  or  agent  is 
entirely  consistent  with  a  concurrent  right  of  property  in  the  principal, 
and  each  may  insure  pro  interesse  sua. 

When,  however,  the  contract  fails  in  consequence  of  not  having  been 
reduced  to  writing  or  is  invalid  from  any  other  cause,  Ohl  v.  The  Eagle 
Ins.  Co.,  4  Mason,  1'72;  Seamans  v.  Loring,  1  Id.  127;  Slainbank  v. 
Penning,  11  C.  B.  51  it  will  not  confer  an  insurable  interest ;  and  the 
purchaser  cannot  rely  upon  his  belief  or  expectation  that  the  vendor 
will  consider  himself  bound  in  honor  to  deliver  the  goods,  as  a  reason 
why  he  should  be  permitted  to  enforce  the  policy.  Stockdale  v.  Dunlap, 
6  M.  &  W.  222.  The  law  was  so  held  in  Stockdale  v.  Dunlap,  although 
the  goods  had  been  shipped  by  the  vendor,  and  were  lost  at  sea  while 
on  their  way  to  the  purchaser.  In  like  manner  an  hypothecation  of 
the  vessel  by  the  master  for  advances  made  at  a  foreign  port,  which 
fails  from  a  want  or  excess  of  power,  or  as  assuming  to  bind  the 
owner  personally  will  not  confer  an  insurable  interest.  Stainbank 
Y.  Fenning,  11  C.  B.  51.  In  Stainbank  v.  Penning,  Jarvis,  0.  J., 
said,  that  such  a  pledge  conferred  no  right  at  common  law,  and  was  not 
within  the  jurisdiction  of  the  Court  of  Admiraltj'.  The  lender  was 
consequently  a  creditor  at  large,  and  could  not  insure  the  vessel. 

The  mere  circumstance  that  the  safe  arrival  of  the  ship  or  cargo 
will  put  the  debtor  in  funds,  and  that  if  they  do  not  arrive  he  will  be 
insolvent  and  unable  to  pay  the  creditor,  is  not  an  interest  which  can 
be  made  the  subject  of  an  insurance  by  the  latter.  See  Ilansfield  v. 
Maitland,  4  B.  Aid.  582  ;  Palmer  v.  Fratt,  2  Bing.  185  ;  Murray  y.  The 
Columbia  Ins.  Co.,  11  Johnson  382.  And  the  law  was  so  held  in  Murray 
V.  The  Columbia  Ins.  Co.,  although  the  consignor  had  directed  his  cor- 
respondent to  place  the  proceeds  of  the  cargo  to  the  credit  of  the  plain- 
tiff to  whom  he  was  indebted  for  money  lent. 
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The  contract  of  sale  is  not  tbe  only  one  that  will  give  birth  to  an 
insurable  interest ;  it  may  arise  from  work  done  and  services  performed 
in  keeping,  manufacturing,  or  carrying  a  chattel  for  a  stipulated  compen- 
sation. Under  these  circumstances  the  contracting  party  may  insure 
against  anj--  event  that  will,  by  preventing  the  completion  of  the 
service,  deprive  him  of  the  promised  reward.  The  Franklin  Ins. 
Co.  v.  Coates,  14  Maryland,  285.  He  may  have  no  interest  in 
the  property  at  risk,  but  he  has  an  interest  that  the  destruction 
of  the  property  should  not  deprive  him  of  the  right  to  com- 
pensation under  the  contract,  and  a  mechanic,  who  is  by  the 
terms  of  the  contract  to  be  paid  on  the  completion  of  the  house 
or  vessel  which  he  has  engaged  to  build,  may  insure  within  this 
principle.  The  Franklin  Fire  Ins.  Go.  v.  Coates.  In  like  manner,  an 
agent  or  supercargo  who  is  by  the  terms  of  the  agreement  to  be 
paid  out  of  the  proceeds  of  the  goods  entrusted  to  his  care,  has  an 
interest  in  their  preservation,  which  may  be  covered  by  an  appropriate 
insurance.  RoMnson  v.  Neiu  York  Ins.  Co.,  2  Caines,  351  ;  The  New 
York  Ins.  Co.  v.  Rohinson,  1  Johnson,  616;  Wells  v.  The  Phila.  Ins. 
Co.,  9  S.  &  R.,  103.  In  delivering  judgment  in  the  Court  of  Errors, 
Senator  Clinton  said  that,  if  the  adventure  terminated  successfully, 
the  plaintiff  was  to  receive  an  extraordinary  compensation ;  if  it 
failed,  he  was  to  receive  nothing.  He  might,  therefore,  secure  the 
benefit  of  the  contract  by  insuring  the  sum  agreed  to  be  paid  as  a 
reward  for  his  services.  A  similar  decision  was  made  in  Wells  v.  The 
Phila.  Ins.  Co.  In  both  these  instances,  however,  the  insurance  was 
specifically  on  commissions. 

In  like  manner,  the  shipment  of  goods  confers  an  inchoate  right  to 
freight  on  the  owner  of  the  vessel,  which  may  be  covered  by  a  policy ; 
and  so  does  a  contract  to  supply  the  whole  or  a  part  of  the  lading  for 
a  specific  voyage,  although  the  goods  are  not  actually  put  on  board,  in 
consequence  of  the  loss  of  the  vessel.  In  the  latter  case,  the  agree- 
ment is  express;  in  the  former,  implied,  from  the  act  of  the  shipper  in 
sending  the  goods  and  that  of  ship-owner  in  receiving  them  for 
carriage  ;  but  a  contract  in  some  form  is  essential  to  the  existence  of 
an  insurable  interest  in  freight,  in  the  strict  sense  of  the  term.  Flint 
V.  Fleming,  1  B.  &  Ad.  45  ;  Adams  v.  Tlie  Penn.  Ins.  Co.,  1  Rawle,  99. 
In  other  words,  it  must  appear  that  there  was  an  inchoate  right 
which  would  have  been  perfected  by  the  completion  of  the  voyage. 
In  the  absence  of  such  evidence,  it  will  not  be  enough  that  the  plain- 
tiff had  a  well  founded  hope  or  expectation  of  obtaining  a  cargo,  which 
was  frustrated  by  the  loss  of  the  vessel.  If  such  a  possibility  affords 
ground  for  insurance,  it  should  be  described  as  profits,  and  cannot  be 
covered  by  an  insurance  on  freight.  Flint  v.  Fleming  ;  Knox  v.  Wood, 
1  Campbell,  532;   Tonge  v.   Watt,  2  Strange,  1251;  Livingston  v.  The 
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Columbia  Ins.  Go.,  3  Johnson,  49 ;  Reilly  v.  The  Hartford  Ins.  Co.,  2 
Conn.  368.  It  is,  therefore,  a  prima  facie  answer  to  a  policy  on 
freight,  that  the  goods  were  not  on  board  ;  Tonge  v.  Watts  ;  Hart  v. 
The  Delaware  Ins.  Co.,  2  Washington  C.  C.  R.  346,  350  ;  but  the 
insured  may  still  recover,  by  proving  a  contract  for  the  shipment  of 
goods,  or  that  the  ship  had  been  chartered  for  the  whole  voyage,  and 
was  lost  on  the  way  to  an  intermediate  port,  where  she  was  to  take  up 
her  cargo.  Barber  v.  Fle^ning,  5  Law  Rep.,  Q.  B.  59 ;  Flint  v. 
Fleming ;  Harty.  The  Delaware  Ins.  Co.;  Foley  v.  The  United  F.  &  M. 
Ins.  Co.,  5  Law  Rep.,  C.  P.  155;  Thompsons.  Taylor,  6  Term,  418- 
In  Thompson  v.  Taylor,  Lord  Kenyon  said  the  contract  was  entire, 
and  the  court  could  not  divide  it ;  the  ship  was  to  sail  from  London  to 
Teneriffe,  where,  she  was  to  take  wine  on  board  and  carry  it  to  the 
"West  Indies.  The  plaintiff  was  to  receive  freight  for  the  whole  voyage, 
and  had  performed  part  of  the  contract ;  he  was,  consequently,  entitled 
to  compensation  for  the  event  by  which  he  had  been  prevented  from 
completing  it.  In  like  manner,  where  a  ship  which  had  been  chartered  for 
a  voyage  from  London  to  Dominica,  and  back  to  London,  was  lost  at 
Dominica,  before  any  part  of  her  homeward  cargo  was  on  board, 
the  owners  were  held  entitled  to  recover  under  a  policy  on  freight,  at 
and  from  Dominica  to  London.  Horncastle  v.  Stewart,  7  East,  400.  In 
these  instances,  the  contract  was  entire  for  a  specific  voyage,  but  a 
recovery  may  equally  be  had  where  an  agreement  for  the  shipment  of 
goods  is  defeated  by  a  peril  for  which  the  insurers  are  answerable. 

In  Flint  v.  Fleming,  a  contract  by  a  commercial  house  in  India,  to 
ship  122  tons  of  saltpetre  by  a  vessel  belonging  to  the  plaintiff,  and 
then  lying  in  the  roads  at  Madras,  was  held  to  confer  an  interest  which 
might  be  insured  as  freight,  although  the  ship  was  destroyed  by  a  vio- 
lent storm  before  any  portion  of  the  goods  was  put  on  board,  and  a 
reference  was  ordered,  for  the  purpose  of  ascertaining  whether  a  propo- 
sition, by  the  same  house,  to  ship  90  tons  of  light  goods,  had  been  so 
far  accepted  by  the  master  as  to  be  a  contract  within  this  principle. 

The  owner  of  a  ship  may  obviously  derive  as  much  or  more  benefit 
from  employing  her  to  carry  his  own  goods  to  a  better  market,  as 
he  would  from  the  compensation  paid  for  the  transportation  of  the 
property  of  other  people  ;  and  it  has  be§n  held  that  the  interest  arising 
under  these  circumstances  is  not  only  insurable,  but  may  be  designated 
in  the  policy  as  freight.  "If,"  said  Lord  Tenderden,  in  Fliiit  v.  Flemyng, 
"  it  be  a  necessary  ingredient  in  the  composition  of  freight,  that  there 
should  be  a  money  compensation  paid  by  one  person  to  another,  the 
benefit  accruing  to  a  ship  owner  from  using  his  own  ship  to  carry  his 
own  goods  is  not  freight.  But  if  the  term  freight,  as  used  in  the  policy 
of  insurance,  import  the  benefit  derived  from  the  employment  of  the 
ship,  then  there  has, been  a  loss  of  freight.     It  is  the  same  thing  to  the 


816  INSURABLE  INTEREST. 

ship-owner,  whether  he  receives  that  benefit  for  the  use  of  his  ship  by 
a  money  payment  from  one  person  who  charters  the  whole  ship,  or 
from  various  persons  who  put  specific  quantities  of  goods  on  board,  or 
from  persons  who  pay  him  the  value  of  his  own  goods  at  the  port  of 
delivery  increased  by  their  carriage  in  his  own  ship.  The  assured  may 
fairly  consider  that  additional  value  as  freight,  and  so  term  it  in  the 
policy.  Before  the  statute  of  the  19  G.  2,  c.  3Y,  it  was  not  necessary 
to  prove  any  interest  in  the  subject  matter  of  insurance.  Since  that 
statute  it  would  be  as  good  a  proof  of  interest  in  freight  to  show  that 
the  owner  of  a  ship  was  conveying  his  own  goods  in  his  own  ship,  as 
that  he  was  conveying  the  goods  of  others."  And  it  was  consequently 
decided,  that  the  underwriters  were  liable  for  the  freight  of  twentj'-five 
tons  of  red-wood,  which  had  been  purchased  for  the  owners  of  the 
vessel,  and  was  ready  to  be  shipped  at  the  time  when  she  was  destroyed. 

The  doctrine  is  an  established  one,  and  has  been  applied  in  several 
instances  in  England  and  the  United  States.  Huth  v.  The  New  York 
Ins.  Co.,  8  Bosworth,  538;  DeYaax  v.  J^  Anson,  Y  Scott,  50T;  Adams  v. 
The  Fennsylvatiia  Insu7-ance  Co.,  1  Rawle,  97;  Clark  v.  The  Ocean 
Insurance  Co.,  16  Pick,  289  ;  Wolcolt  v.  The  Eagle  Insurance  Co.,  4 
Id.  429 ;  Robinson  v.  The  Ifaniifacturers'  Insurance  Co.,  1  Metcalf, 
143.  "  The  owners  of  a  vessel,"  said  Putnam,  J.,  in  Walcott  v.  The 
Eagle  Insurance  Co.,  "  may  insure  the  safe  transportation  of  their 
own  goods,  under  the  name  of  freight,  just  as  well  as  if  the  ship  were 
employed  by  them  to  carry  the  goods  or  property  of  others.  In  the 
latter  case,  they  are  to  receive  a  reward  for  the  transportation  ;  in  the 
former,  their  compensation  arises  from  the  increased  value  of  the 
propertj'  at  the  port  of  discharge.''  A  similar  view  was  taken  in 
Clark  V.  The  Ocean  Ins.  Co.,  where  it  was  said  that  whether  the  profit 
of  the  owner  was  derived  from  carrjing  his  own  goods,  or  the  goods  of 
others,  it  was  equally  freight  within  the  meaning  of  the  policy  and 
might  be  so  insured. 

If  the  plaintiflf  owns  the  goods,  and  has  them  in  readiness  for  ship- 
ment, they  need  not  actually  be  on  board,  but  it  will  not  be  enough 
that  he  intends  to  purchase  or  procure  a  cargo,  and  has  remitted  goods 
or  money  for  that  purpose.  Forbes  v.  Aspinwall,  13  East,  323.  In  Forbes 
v.  Aspinwall,  the  insurance  was  on  freight,  valued  at  £6,000,  at  and  from 
any  port  in  Hayti  to  Liverpool.  The  vessel  sailed  from  England  with 
merchandise,  which  was  to  be  exchanged  for  a  homeward  cargo.  Part 
of  the  goods  were  accordingly  bartered  after  her  arrival  at  Hayti  for 
fifty-five  bales  of  cotton,  and  she  was  then  lost  with  the  residue  of  the 
outward  cargo  on  board.  The  court  held  that  the  valuation  did  not 
apply,  and  the  recovery  must  be  limited  to  the  freight  of  the  cotton 
which  had  been  shipped  before  the  loss  occurred. 

The  same  principle  was  applied  in  Adams  v.  The  Penna.  Ins.  Co.,  1 
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Eawle,  91.  The  policy  was  on  freight  valued  at  $4,000,  on  a  voyage  at 
and  from  Gibraltar  to  Bordeaux,  and  thence  back  to  Philadelphia. 
The  vessel  sailed  from  Gibraltar  without  a  cargo,  but  having  on  board 
$20,000  in  specie,  which  were,  agreeably  to  the  instructions  of  the 
owners,  to  be  used  in  purchasing  brandy,  if  it  could  be  had  at  240 
francs  per  pipe  ;  if  not,  the  master  was  to  proceed  to  St.  Petersburg 
and  procure  a  cargo  of  iron.  The  vessel  was  lost  at  sea  on  her  passage 
to  Bordeaux.  Huston,  J.,  said  that  there  was  no  cargo  belonging  to 
the  owner  and  ready  to  be  shipped,  nor  any  contract  to  provide  a 
cargo.  There  was  at  most  a  reasonable  hope  of  obtaining  a  cargo, 
which  did  not  constitute  a  sufficient  ground  for  insurance.  The  general 
principle  is  clear,  but  the  court  omitted  to  consider  the  question 
whether  the  specie  on  board  was  not  a  "  good,"  entitling  the  plaintiff 
to  recover,' under  the  rule  laid  down  in  Flint  v.  Fleming.  Freight  may 
be  earned  by  the  carriage  of  money  as  well  as  of  any  other  commodity. 
See  Woolcot  v.  The  Eagle  Ins.  Co.,  4  Pick.  429.  And  if  so,  the  trans- 
portation of  the  dollars  was  freight  within  this  principle. 

Whatever  doubt  may  exist  on  this  point,  there  is  none  that  an  owner 
is  entitled  to  insure  the  profit  which  he  may  reasonably  expect  to  derive 
from  the  use  of  his  land  or  goods.  This  is  as  true  of  a  vessel  as  it  is 
of  property  of  any  other  kind,  and  if  such  an  insurance  be  effected  by 
a  time-policy,  or  for  a  specific  voyage,  there  is  seemingly  no  reason 
why  it  should  not  be  enforced.  In  Hart  v.  The  Delaware  Ins  Co.,  2 
Washington  C.  C.  Rep.  346,  a  policy  was  obtained  on  freight  for  a 
voyage  from  Philadelphia  to  Wilmington,  N.  C,  and  thence  to  Barba- 
does  and  back  to  Philadelphia.  The  vessel  sailed  in  ballast  and  was 
lost  by  the  way.  A  cargo  was  said  to  be  awaiting  her  at  Wilmington, 
but  there  was  no  proof  of  any  contract.  Washington,  J.,  said  that, 
although  the  plaintiffs  had  no  interest  in  freight^  they  might  still  insure 
the  profit  which  would  probably  have  accrued  if  the  vessel  had  reached 
Wilmington  and  taken  the  goods  on  board. 

Considering  all  the  circumstances,  that  the  defendants  knew  that  the 
cargo  was  to  be  shipped  at  Wilmington,  that  the  ship  and  freight  were 
insured  at  the  same  premium,  and  that,  by  the  terms  of  the  memoran- 
dum to  the  policy,  the  vessel  was  insured  in  and  out  of  port  during  the 
whole  voyage,  the  court  were  of  opinion  that  the  risk  in  respect  to 
freight  was  understood  to  commence  as  soon  as  the  voyage  commenced — 
that  is,  that  the  profit  expected  to  be  made  by  the  freight  of  the  vessel 
should  not  be  prevented  by  any  of  the  perils  insured  against. 

The  difficulty  of  proving  interest  where  freight  is  concerned,  some- 
times leads  to  the  insertion  of  a  clause  that  the  insurers  shall  be 
answerable,  whether  the  goods  are  or  are  not  carried,  which  will  dis- 
pense with  the  necessity  for  evidence  that  a  cargo  was  on  board  or  had 
been  contracted  for.  De  Longuemere  v.  The  Phoenix  Ins.  Co.,  10  John- 
VOL.  II. — 52 
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son,  127.  Such  a  stipulation  is  not  necessarily  a  wager,  because  a 
ship  owner  who  sends  his  vessel  out  to  look  for  a  cargo  has  an  interest 
ib  her  safe  arrival  at  a  port  where  one  will  probably  be  found,  and  may 
justly  ask  for  indemnitj'  against  a  peril  by  which  his  anticipations  are 
defeated,  although  he  cannot  prove  the  loss  with  the  certainty  of  legal 
evidence. 

There  are  some  other  prospective  and  contingent  interests,  which 
may  properly  be  made  the  subject  of  insurance.  Thus  the  anticipated 
profits  of  goods  that  have  not  yet  arrived,  and  even  commissions  on 
the  sale  of  goods  which  have  been  consigned,  may  be  specifically  insured, 
although  the  interest  may  be  defeated  in  the  one  case  by  a  revocation 
of  the  authority,  and,  in  the  other,  by  a  fall  of  the  market.  Grant  v. 
Parkinson,  S 'Douglas,  16;  Barclay  v.  Cousins,  2 -East,  544;  Frinck 
v.  The  Hope  Ins.  Co.,  16  Pick.  ,S9;  Putnam  v.  TJie  Itercantile  Ins.  Co., 
5  Metcalf,  386.  The  English  courts  require  some  evidence  that  a  profit 
would  have  been  made  if  the  goods  had  arrived  in  safety.  Hodgson  v. 
Glover,  6  East,  .316  ;  Eijre  v.  Glover,  16  Id.  218.  But  a  different  rule 
prevails  in  this  country,  under  which  a  recovery  may  be  had  on  proof 
of  an  interest  in  the  goods  themselves,  without  showing  that  they  could 
have  been  sold  to  advantage.  The  Patai^sco  Ins.  Go.  v.  Coulter,  .3 
Peters,  262. 

It  is  not  essential  to  a  recovery,  under  an  insurance  on  profits,  that  the 
goods  should  have  been  shipped  ;  but  when  the  terms  of  the  insurance 
were  at  and  from  Madras  to  London  "  on  profit  on  rice  laden  or  to  be 
laden,  beginning  the  adventure  upon  the  goods  immediately  after  the 
loading  thereof,"  the  Excheq.  Chamber  held,  overruling  the  judgment  of 
the  court  below,  that  the  risk  did  not,  by  the  express  terms  of  the 
policy,  commence  until  the  rice  was  put  on  board  the  vessel.  McSwiney 
Y.  The  Royal  Ex.  Ass.  Co.,  14  Q.  B.  634,  646. 

The  position  of  a  charterer  who  receives  the  goods  of  a  third  person 
for  transportation,  is  so  far  peculiar  that  his  liability  to  the  owner  of 
the  vessel,  and  that  of  the  shipper  of  the  goods  to  him,  depend  on  the 
completion  of  the  voyage.  It  has,  nccordingl}-,  been  said  that  if  a 
charterer  has  an  insurable  interest  it  cannot  be  insured  as  freight,  and 
must  be  specifically  set  forth  or  described  in  the  policy.  Cheriot  v. 
Barker,  2  Johnson,  346  ;  Riley  v.  Delafield,  T  Id.  522  ;  Robins  v.  The 
New  York  Ins.  Co.,  1  Hall,  325  ;  Mellen  v.  The  National  Ins.  Co.,  Ib. 
452.  The  better  opinion  would,  however,  seem  to  be  that  a  charterer  who 
underlets  the  vessel  or  employs  her  generally  in  carrying  the  goods  of 
third  persons,  acquires  an  interest  which  may  be  covered  by  an  insurance 
on  freight;  1  Arnould  on  Ins.  259;  Clark  v.  The  Ocean  Ins.  Co.,  16 
Pick.  289;  and  such  is  confessedly  the  rule  when  the  charterer  pays 
absolutely  in  advance  ;  Lee  v.  Barreda,  16  Maryland,  196,  or  the  freight 
payable  by  the  shippers  to  him  by  virtue  of  his  qualified  ownership, 
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exceeds  the  amount  due  by  him  to  the  owner,  for  the  use  of  the  ship 
for  the  voyage.  Clark  v.  The  Ocean  Ins.  Go.  See  Mellen  v.  The  Nat. 
Ins.  Co.,  1  Hill,  467  ;  Lee  v.  Barreda,  16  Maryland,  196.  Huthv.  The 
New  York  M.  Ins.  Co.,  8  Bosworth,  538. 

An  absolute  sale  necessarily  puts  an  end  to  the  insurable  interest  of 
the  vendor,  and  will  preclude  a  recovery  on  the  policy  unless  it  is  ex- 
pressly or  impliedly  assigned  for  the  benefit  of  the  purchaser.  The 
assignee  is  a  stranger  to  the  contract,  and  the  vendor  cannot  recover  for 
a  loss  where  he  is  not  injured.  Carpenter  v.  The  Washington  Ins.  Co., 
16  Peters,  495  (post).  When,  however,  the  conveyance  is  a  security  or 
mortgage,  the  grantor  is,  in  contemplation  of  equity,  as  much  the  owner 
as  he  was  before.  If  the  property  is  applied  to  the  payment  of  the  debt, 
his  obligation  is  to  that  extent  discharged.  If  the  debt  is  paid  from 
other  sources  the  property  will  belong  absolutely  to  him.  In  either 
aspect  he  has  an  interest  in  the  preservation  of  the  property  which 
may  be  covered  by  an  insurance  (ante). 

It  is  accordingly  well  settled  that,  while  the  equity  of  redemption 
still  exists,  and  may  be  asserted  by  the  mortgagor,  he  has  an  insurable 
interest  to  the  full  value  of  the  property,  without  regard  to  the  liens  by 
which  it  is  encumbered,  and  although  they  would  exceed  the  amount 
that  it  would  bring  if  sold  under  the  most  favorable  circumstances- 
Strong  v.  The  Manf.  Ins.  Co.  10  Pick.  40  ;  Jackson  v.  Mass.  F.  I.  Co., 
23  Id.  413  ;  Fulton  v.  Brooks,  4  Gushing,  203  ;  Conover  v.  The  Marine 
Ins.  Co.,  1  Comstock,  290  ;  Stephens  v.  The  Illinois  M.  F.  Ins.  Co.,  43 
111.  327  ;  Gushing  v.  Thompson,  24  Maine,  496  ;  Pollard  v.  The  Somer- 
set F.  Ins.  Co.,  42  Id.  221.  It  will  make  no  difference  in  the  applica- 
tion of  this  principle,  that  the  mortgagee  has  entered  by  virtue  of  the 
legal  title,  if  the  right  of  redemption  is  not  cut  off  by  the  foreclosure 
of  the  mortgage.  The  Ins.  Go.  v.  Lawrence,  2  Peters,  25.  And  this 
holds  good  even  when  the  conveyance  is  absolute  in  terms,  if  it  is  made 
in  consideration  of  a  pre-existing  or  cotemporaneous  debt  which  is  not 
satisfied,  because  chancery  looks  to  the  substance  of  the  transaction 
and  disregards  the  form  (ante).  Holbrook  v.  The  American  Ins.  Co., 
1  Curtis  193;  Taintor  v.  Keys,  43  Illinois,  332;  Swift  v.  Vermont 
M.  F.  Ins.  Co.,  20  Vermont,  546  ;  Gordon  v.  The  F.  &  M.  Ins.  Co.,  2 
Pick.  249  ;  Gilbert  v.  The  North  American  Ins.  Co.,  23  Wend.  43  ; 
Flanders  on  Fire  Insurance,  358  ;  3  Leading  Cases  in  Equity,  608, 
3  Am.  ed.  A  parol  memorandum  may  accordinglj'  control  an  ab- 
solute deed,  and  show  that  it  did  not  divest  the  insurable  inter- 
est of  the  grantor.  Gordon  v.  The  Fire  &  Marine  Ins.  Co.,  2  Pick. 
240.  "The  effect  of  the  transaction,"  said  Parker,  C.  J.,  "amounts 
to  nothing  more  than  a  pledge  or  mortgage  of  the  vessel,  to  secure  a 
debt,  or  as  an  indemnity.  Admitting  that  the  memorandum  not  under 
seal,  could  not,  for  that  reason,  amount  in  law  to  a  defeasance  of  the 
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deed  of  sale,  yet  If  it  was  so  intended  between  the  parties,  the  covenant 
which  was  afterwards  substituted,  would  in  equity  have  that  effect,  so 
there  can  be  no  doubt  that  a  court  of  equity  would  compel  a  re-convey- 
ance of  the  vessel  if  the  Hooles  should  have  been  indemnified  without  a 
sale  of  her,  and  if  sold  they  would  be  compelled  upon  their  covenant  to 
discharge  so  nluch  of  the  debts  of  the  plaintiffs,  as  the  proceeds  would 
amount  to,  or  answer  for  damages  at  law  upon  their  covenant.  Cer- 
tainlj',  then,  the  plaintiff  was  interested  in  the  vessel  at  the  time  of  the 
loss,  for  he  is  thereby  left  indebted  to  an  amount  equal  to  her  value, 
which  but  for  the  loss,  would  have  been  discharged." 

The  principle  is  the  same  whether  real  or  personal  property  is  in 
question  ;  Rice  v.  Tower,  1  Gray,  46  ;  and  has  been  enforced  under  a 
great  variety  of  circumstances.  Iii  Locke  v.  The  North  America  Ins. 
Co.,  13  Mass.  61,  the  plaintiff  was  held  to  have  an  insurable  interest  in 
a  cargo  which  bad  been  purchased  by  a  third  person,  who  took  the 
legal  title  in  his  own  name,  because  it  appeared  from  the  declarations 
of  the  latter,  as  proved  by  the  witnesses,  that  the  money  was  in  fact 
advanced  for  the  benefit  of  the  plaintiff,  and  that  the  risk  of  the  adven- 
ture was  to  be  his. 

A  levy  by  the  sheriff  does  not  affect  the  insurable  interest  of  the  de- 
fendant in  the  execution,  because  the  property  will  either  go  to  satisfy 
the  obligation  or  revert  tahim  if  the  execution  is  withdrawn  ;  Franklin 
Fire  Ins.  Go.  v.  Findlay ;  6  Wharton,  48-3,  and  this  is  equally  true  of 
an  assignment  for  the  benefit  of  creditors,  if  they  do  not  release,  or 
there  is  a  resulting  trust  in  favor  of  the  assignor.  Gordon  v.  The  F.  & 
M.  Ins.  Co.  ;  Lazarus  v.  The  F.  &  M.  Ins.  Co.  (ante). 

The  rule  applies  whether  the  mortgage  or  defeasible  deed  is  subse- 
quent or  prior  to  the  insurance,  and  even  when  the  policy  is  conditioned 
to  be  void  if  the  premises  are  sold  or  aliened  without  the  consent  of  the 
insurers.  Eigginson  v.  Dall,  13  Mass.  96  ;  Rollins  v.  The  Conn.  F. 
Ins.  Co.,  5  Foster,  200  ;  Pollard  v.  The  Sun  M.  F.  Ins.  Co.,  42  Maine, 
221.  When,  however,  the  policy  is  conditioned  broadly  against  alien- 
ation, or  provides  that  the  insurance  shall  be  void  if  any  change  is  made 
in  the  ownership  or  title  by  an  assignment  in  insolvency  or  for  the 
benefit  of  creditors,  it  will  not  be  an  answer  to  a  forfeiture  incurred  by 
such  a,  sale  or  transfer,  that  the  grantor  retains  an  insurable  interest 
and  would  have  been  entitled  but  for  the  express  words  of  the  contract. 
Young  V.  The  Eagle  Ins.  Co.,  14  Gray,  150  ;  Edmunds  y.  The  M.  Safety 
Ins.  Co.,  1  Allen,  311;  Hazard  v.  The  Franklin  Ins.  Co.,  1  Rhode 
Island,  429  ;  Abbott  v.  The  Hampden  M.  Ins.  Co.,  30  Maine,  414  ;  Tom- 
linson  v.  The  Monmouth  Ins.  Co.,  4T  Id.  232  ;  The  Western  Ins.  Co.  v. 
Biker,  10  Mich.  2^9.  And  while  a  mortgage  will  not  be  a  breach  of 
condition  not  to  sell,  alienate,  or  assign  ;  Bice  v.  Tower,  1  Gray,  426  ; 
Gonover  v.  31.  F.  Ins.  Co.,  3  Denio,  254 ;  Shepherd  v.  The  Union  Ins. 
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Co.,  38  New  Harap. ;  Smith  v.  Monmouth  Ins.  Co.,  30  Maine,  50,  96 ;  it 
may  invalidate  a  policy  so  worded  as  to  leave  no  doubt  of  the  intention 
to  prohibit  the  incumbrance  of  the  property  without  the  consent  of  the 
insurers. 

In  like  manner  an  unpaid  vendor  who  retains  a  lien  for  the  price, 
may  enforce  an  existing  policy  or  effect  a  new  insurance;  Norcross  v. 
The  Ins.  Co.,  5  Harris,  429;  Ayers  v.  Th.e  Hartford  Ins.  Co.,  17  Iowa, 
116;  Hitchcock  v.  The  Northwest  Ins.  Co.,  26  New  York,  681;  The 
fas.  Co.  V.  Vpdegraff,  9  Harris,  513  ;  and  there  is  no  substantial  differ- 
ence when  the  property  is  delivered  or  conveyed,  and  a  purchase  money 
pledge  or  mortgage  taken  by  the  vendor.  Morrison  v.  The  Tenn.  M. 
F.  Ins.  Co.,  18  Mo.  262 ;  Phillips  v.  Gebhard  F.  Ins.  Co.,  9  Bosworth, 
404;  Stetson  v.  The  Mass.  M.  F.  Ins.  Co.,  4  Mass.  330;  Hitchcock  v. 
The  Northwest  Ins.  Go. 

The  sale  of  an  equity  of  redemption  subject  to  the  mortgage  does  not 
divest  the  insurable  interest  of  the  mortgagor.  Under  these  circum- 
stances the  mortgaged  premises  are  a  fund  for  the  payment  of  the 
debt,  and  the  vendor  may  have  recourse  to  them  for  indemnity.  He 
will  consequently  be  a  loser  if  they  are  destroyed,  and  may  protect  his 
interest  by  an  insurance.  Strong  v.  The  Marine  Ins.  Co.,  10  Pick.  43  ; 
The  Buffalo  Steam  Engine  Works  v.  The  Sun  M.  &  F.  Ins.  Co.,  It 
New  York,  401,  404;  Wilkes  v.  The  Peoples  Ins.  Co.,  19  Id.  184.  In 
like  manner  the  assignment  of  a  mortgage  will  not  defeat  the  insurable 
interest  of  the  mortgagor,  if  he  guarantees  the  bond  or  the  solvency  of 
the  obligor;  The  New  England  Ins.  Go.  v.  Wetmore,  32  Illinois,  221. 
"  In  ease,"  said  Pratt,  J.,  in  The  Buffalo  Steam  Engine  Works  v.  The 
Sun  M.  Inn.  Co.,  "of  a  debtor  assigning  property  to  be  disposed  of, 
and  the  proceeds  applied  to  the  payment  of  his  debts,  he  still  has  an 
insurable  interest  in  the  property  to  its  full  value,  so  long  as  the  debts, 
to  discharge  which  the  property  is  assigned,  remain  in  force  against 
bim  and  are  unsatisfied  and  unreleased."  (Phill.  on  Insurance,  §  28Y  ; 
Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  249).  Upon  the 
same  principle,  the  mortgagor  retains  an  insurable  interest  in  the 
mortgaged  property,  although  he  dispose  of  the  equity  of  redemption 
absolutely,  so  long  as  he  is  personally  liable  for  the  payment  of  the 
mortgage  debt.  By  disposing  of  the  property  subject  to  the  mort- 
gage it  becomes  the  primary  fund  for  the  payment  of  the  mortgaged 
debt.  The  loss  of  the  property,  therefore,  would  be  a  direct  loss  to  the 
mortgagor  who  is  personally  responsible  for  the  payment  of  the  debt. 
There  was  in  this  case,  therefore,  no  want  of  interest  in  the  mortgagor, 
if  any  interest  in  him  was  required  after  the  assignment  of  the  policy  to 
continue  the  validity  of  it.  It  is  not  claimed  but  that  the  mortgagee 
bad  an  insurable  interest,  so  that  if  by  the  assignment  the  entire  inter- 
est in  the  policy  passed  to  him  it  would  be  a  valid  policy  in  his  hands. 
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A  loan  on  bottomry  or  respondentia  differs  from  an  ordinary  hypo- 
thecation, because  the  obligation  of  the  debt  will  be  discharged  if  the 
voyage  is  frustrated  by  the  loss  of  the  vessel.  The  injury  arising  from 
such  a  disaster  will  consequently  be  balanced  as  it  regards  the  bor- 
rower, by  a  corresponding  gain,  and  it  has  been  held  to  follow  that  he 
has  no  insurable  interest  unless  the  value  of  the  ship  exceeds  the 
amount  advanced.  Aruould  on  Insurance,  244  ;  1  Phillips  on  Insur- 
ance, 113;  Williams  v.  Smith,  2  Caimes,  1.32;  2  Caime's  Cases,  110. 
For  as  the  adventure  is,  under  these  circumstances,  virtually  at  the 
risk  of  the  mortgagee,  the  mortgagor  does  not  stand  in  need  of  an  in- 
surance. This  argument,  however,  only  applies  where  the  loss  is  total, 
because  a  partial  loss  will  not  satisfy  the  bond  or  discharge  the  lien 
on  the  vessel.  Emerigon  Traite  des  Contrats,  chap.  1,  §  4  ;  Thompson 
V.  The  Boyal  Exchange  Ins.  Co.,  1  Maule  &  Selwynn,  30 ;  Pope  v. 
Niclcerson,  3  Story,  465. 

In  Williams  v.  Smith,  the  purchase  of  a  vessel  subject  to  a  bottomry 
bond,  was  said  not  to  confer  an  insurable  interest,  because  the  property 
was  hypothecated  for  more  than  it  was  worth.  In  general,  however, 
tbe  possession  of  personal  property  coupled  with  an  accountability  for 
it  to  another,  is  sufficient  ground  for  an  insurance.  Marks  v.  Hamilton, 
7  Excheq.  .32,5.  A  bankrupt  or  insolvent  who  remains  in  possession 
may  insure  under  this  principle,  although  the  title  is  in  the  assignee  ; 
Marks  y.  Hamilton;  Ooulstone  v.  The  Royal  Assurance  Co.,  1  Foster 
&  Finlason,  216;  see  Wehh  v.  Fox,  1  Term,  391  ;  and  so  may  the  finder 
of  a  chattel,  and  generally  any  bailee  who  is  responsible  to  the 
owner,  Steele  \.  The  Franklin  Ins.  Co.,  5  Harris,  290;  The  Railroad 
V.  Glen,  1  Ellis  &  Ellis,  651;  The  Columbia  Ins.  Co.  v.  Cooper,  14 
Wright,  331.  Such  a  qualified  property  will  support  trover  or  replevin, 
and  should  therefore  be  a  sufficient  ground  for  an  insurance.  Webb  v. 
Fox;  Armory  w  Delamire,  1  Strange,  594;  1  Smith's  Leading  Cases, 
592,  6  Am.  ed. 

It  is  also  held,  in  general,  that  a  charge  or  incumbrance  on  the  title 
of  a  purchaser,  will  not  preclude  him  from  insuring,  or  prevent  a  recov- 
ery for  the  full  value  of  the  propertj'  at  risk  without  regard  to  the  lien. 
Under  these  circumstances  the  buyer  may  not  be  personally  liable  for 
the  debt,  but  he  is  the  owner  of  the  thing,  and  the  existence  of  the  in- 
cumbrance will  not  be  a  defence  unless  there  is  a  provision  to  that 
effect  in  the  contract  of  insurance.  Borden  v.  The  Hingham  M.  &  F, 
Ins.  Co.,  18  Pick.  523.  In  Borden  v.  The  Hingham  Ins.  Co.,  the  plain- 
tiff insured  the  equity  of  redemption  in  a  house  and  lot  subject  to  a 
mortgage,  for  $1,600.  He  subsequently  insured  the  house  for  $1,500. 
The  value  of  the  premises  was,  agreeably  to  the  highest  estimate,  less 
than  $2,600.    It  was,  notwithstanding,  held  that  as  there  was  no  fraud. 
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and  the  defendants  had  insured  with  a  knowledge  of  the  facts,  judg- 
ment should  be  entered  for  the  full  amount  of  the  insurance. 

It  may  be  observed  that  when  the  same  thing  is  claimed  by  two  dif- 
ferent persons,  each  has  an  interest  that  may  be  made  the  subject  of 
insurance,  and  the  court  will  not,  as  it  would  seem,  inquire  which  has 
the  true  or  better  title.  If  this  has  not  been  expressly  decided  it  is  a 
logical  inference  from  established  principles.  Godin  v.  The  London 
Assurance  Co.;  Wells  v.  The  Philadelphia  Ins.  Co.,  9  S.  &  E.  103  ; 
Fletcher  v.  The  Commonweallh  Ins.  Co.,  18  Pick.  419;  Fox  v.  The 
Phcenix  Ins.  Co.,  52  Maine,  333.  If,  for  instance,  the  plaintiff  or  de- 
fendant in  an  ejectment  were  each  to  insure  in  good  faith  and  without 
undue  concealment,  payment  of  the  loss  to  one  would  not  be  a  defence 
to  the  policy  effected  by  the  other,  nor  could  the  insurers  rely  on  the 
result  of  the  ejectment,  as  precluding  the  unsuccessful  party. 

A  pledge  or  hypothecation  by  a  debtor  confers  an  interest  on  the 
creditor  which  he  may  protect  by  a  policy  of  insurance.  Under  these 
circumstances,  injury  to  the  jjroperty  at  risk  must  necessarily  diminish 
the  value  of  it  as  a  security,  and  may  result  in  the  loss  of  the  debt.  The 
right  of  a  mortgagee  to  insure  is  accordingly  one  of  the  best  settled 
heads  in  this  branch  of  the  law;  Ayres  v.  The  Hartford  Ins.  Co.,  T7 
Iowa,  116  ;  21  Id.  193  ;  Ayres  v.  The  Home  Ins.  Co.,  21  Iowa,  185  ; 
Woodruff  V.  The  Insurance  Co.,  2  Dutcher,  64  ;  Jackson  v.  The  Mas- 
sachusetts Fire  Ins.  Co.,  23  Pick.  413  ;  Connover  v.  The  Marine  Ins. 
Co.,  1  Comstock,  290 ;  Fulton  v.  Brooks,  4  Gushing,  203 ;  French  v. 
Eogers,  16  New  Hamp.  \11 ;  and  a  similar  right  will  exist  wherever  a 
course  of  dealing  or  agreement  results  in  a  lien,  although  arising  inci- 
dentally and  not  from  a  formal  convej'ance.  Wilson  v.  Marten,  11 
Exchequer,  684;  Lee  v.  Barreda,  16  Maryland,  198.  A  mechanic  or 
material  man  who  has  filed  a  claim  may  insure  within  this  principle ; 
Longhurst  v.  The  Star  Ins^  Co.,  19  Iowa,  304  ;  The  Franklin  Ins.  Go. 
V.  Coates,  14  Maryland,  285  ;  Stout  v.  The  City  Ins.  Co.,  12  Iowa,  3U  ; 
and  so  may  a  consignee  who  has  a  lien  for  advances  ;  Godin  v.  The 
London  Ins.  Go  ,  1  Burrow,  489  ;  or  a  lender  who  gives  credit  on  the 
faith  of  an  assignment  of  a  qualified  or  special  right  of  property  in  the 
nature  of  a  lien  on  the  proceeds  of  a  cargo.  Wells  v.  The  Ins.  Co.,  9 
S.  &  R.  103.  In  like  manner  an  insurance  by  a  partner  in  general 
terms,  will  extend  beyond  his  title,  as  a  joint  owner,  to  his  lien  on  the 
property  of  the  firm  for  a  specific  advance,  or  general  balance  of  ac- 
counts;  Caruthers  v.  Sheddon,  6  Taunton,  14;  and  where  the  owners 
of  a  fishing  vessel  had  a  lien  on  the  shares  of  the  crew  in  the  catch  of 
fish  for  advances  made  to  them  individually  at  the  commencement  of 
the  voyage,  it  was  held  to  be  an  insurable  interest,  which  might  be 
covered  by  a  policy  in  the  ordinary  form.  Hancox  v.  The  Fishing  Ins. 
Co.,  3  Sumner,  132. 
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It  results  from  the  same  principle,  that  the  sale  of  the  property  at  risk 
•will  not  invalidate  the  insurance  -where  the  vendor  retains  the  legal  title 
as  a  security  or  takes  a  purchase  money  mortgage.      Stetson  v.    The 
Mass.  M.  F.  Ins.  Co.,  i  Mass.  330;    Varin  v.  Tlie   Canal  Ins.  Co.,  10 
Ohio,  323  ;   Trumbull  v.  The  Portage  M.  F.  Ins.  Co.,  12  Id.  305  ;    The 
Ins.  Co.  V.  Updegraff,  9  Harris,  513  ;   Williams  v.  The  Ins.  Co.,  1  Hil- 
ton, 345.     And  these  cases  establish  -what  is  too  well  settled  to  be  ques- 
tioned, that  a  lien  or  security  is  not  only  an  insurable  interest,  but  one 
■which  may  be  covered  by  a  policy  in  the  ordinary  form,  without  speci- 
fying the  special  and  limited  nature  of  the  right  insured.     Garuthers  v. 
Shedden,  6  Taunton,  14;  Lee  v.  Barreda,  16  Maryland,  199  ;   The  Ins. 
Co.  v.  Woodruff,  2  Dutcher,  541,  552.    It  is  not  an  answer  to  an  action 
on  such  a  policy,  that  the  creditor  has  other  security,  or  that  the  debtor 
is  solvent  and  will  pay  the  money  if  recourse  is  had  to  him.    The  insur- 
ance is  not  of  the  debt  but  on  the  goods  or  building,  and  the  debt  is 
only  material  as  a  connecting  link  in  the  evidence  through  which  the 
title  of  the  plaintiff  is  deduced.     Kernochan  v.  The  New  York  B.  Ins. 
Co.,  5  Duer,  1 ;  17  New  York,  428;  The  Ins.  Co.  v.  Updegraff,  9  Harris, 
5^3.     Nor  will  it  be  a  defence  to  show  that  the  lot  is  an  ample  security 
for  the  debt  notwithstanding  the  destruction  of  the  building.     The  Ins. 
Co.  V.  Updegraff.     In  Hancox  v.  The  Ins.  Co.,  judgment  was  accord- 
ingly' given  against  the  insurers,  notwithstanding  the  argument  that  the 
plaintiff  was  a  creditor  and  not  an  owner,  and  would  not  be  prejudiced 
by  the  loss  of  the  cargo  unless  the  mariners  were  insolvent  and  unable 
to  pay  the  debt  which  they  had  incurred.     "  It  has  been  suggested," 
said  Story,  J.,  "  that  the  plaintiff  has  in  fact  sustained  no  loss,  because, 
for  anj'thing  that  appears,  he  may  still  recover  the  debts  due  to  him 
from  the  seamen,  and  if  so,  he  has  sustained  no  loss.     The  objection 
has  alread3''  been  in  effect  answered.     The  question  is  not  in  cases  of 
this  sort,  whether  the  party  has  actually  lost  his  debt,  which,  if  caused 
hj  insolvency  or  death  of  the  debtor,  would  not  be  by  a  peril  within  the 
policy,  but  the  question  is,  whether  he  has  lost  the  security  for  the 
debt  by  the  perils  insured  against,  which  the  underwriters  agreed  to 
assume  ui^on  themselves.     A  mortgagee  or  consignee  of  property,  may 
recover  his  insurance  if  the  property  mortgaged  or  consigned,  is  lost  in 
the  voyage,  although  the  mortgagor  or  consignor  still  remain  his  debtor, 
and  is  solvent." 

The  mode  in  which  the  hypothecation  is  effected  will  be  immaterial 
if  it  operates  in  law  or  equity  as  an  appropriation  of  the  property  at 
risk ;  and  an  order  or  bill  of  exchange,  drawn  against  or  payable  out  of 
a  particular  fund,  may  be  as  effectual  as  the  most  formal  deed.  Wilson 
V.  llartin,  11  Excheq.  684;  Wells  v.  The  Fhilada.  Ins.  Co.,  9  S.  &  R. 
103  ;  3  Leading  Cases  in  Equity,  358,  3  Am.  ed. 

It  seems  to  have  been  thought  in  Grevemeyer  v.  The  Southern  M.  F. 
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7ns.  Co.,  12  p.  r.  Smith,  340,  that  a  general  lien  covering  all  the  prop- 
erty of  the  debtor  does  not  confer  an  insurable  interest,  but  the  point 
actuallj'  decided  by  the  court  was,  that  a  vendor  who  conveys  the  legal 
titfe  and  takes  a  judgment  as  security  for  the  purchase  money,  cannot 
recover  under  a  prior  policy  of  insurance. 

The  extent  and  nature  of  the  insurable  interest  of  a  mortgagee  is  a 
question  of  considerable  difSeulty,  owing  to  the  ambiguous  nature  of 
his  estate  which  extends  at  law  to  the  whole  title  of  the  property,  while 
it  is  limited  in  equity  to  a  lien  or  security.  The  Concord  Ins.  Co.  v. 
Woodward,  45  Maine,  457. 

The  subject  admits  of  two  different  views  which  are  not  reconcilable. 
Agreeably  to  one  a  mortgagee  is  simply  a  creditor  having  a  specific  lien 
for  the  debt.  His  insurable  interest  is  derived  from  this  source,  and  has 
no  other  foundation.  It  is  said  to  follow  that  an  insurance  in  his  name  is 
but  an  insurance  of  the  debt,  and  will  fail  if  the  debt  is  paid  or  extin- 
guished, although  subsequent  to  the  happening  of  the  loss.  Carpenter 
V.  The  Washn.  Ins.  Co.,  16  Peters,  495  ;  The  Ins.  Co.  v.  Woodruff,  2 
Dutcher,  541 ;  Smith  v.  The  Columbia  Ins.  Co.,  5  Harris,  253.  "  Not- 
withstanding the  form  of  the  contract,"  said  Gibson,  C.  J.,  in  Smith  jr. 
The  Ins.  Co.,  "a  mortgagee  insures  whether  generally  or  specially,  not 
the  ultimate  safety  of  the  whole  of  the  property,  but  only  so  much  of  it 
as  will  be  enough  to  satisfy  his  mortgage.  It  is  not  the  specific  property 
that  is  insured,  but  its  capacity  to  pay  the  mortgaged  debt,  in  effect  the 
security  is  insured."  By  a  necessary  inference  from  these  premises,  the 
underwriters  are  entitled  on  paying  the  loss,  to  an  assignment  of  the 
mortgage,  and  as  it  would  seem  of  the  right  to  proceed  personally  for 
the  debt  against  the  mortgagor.  Such  a  payment  is  as  much  a  pur- 
chase, as  if  it  were  made  by  a  surety  or  guarantor.  The  debt  remains 
in  full  force  and  virtue,  and  the  only  change  is  in  the  hand  entitled 
to  receive  it.  This  results  from  the  general  principle,  that  the  insurers 
stand  in  the  place  of  the  assured  as  it  regards  all  the  rights  and 
remedies  through  which  an  indemnity  could  have  been  obtained  for  the 
loss,  which  they  are  required  to  make  good.  The  Etna  Ins.  Co.  v. 
Tyler,  16  Wend.  385,  397;  2  Ldg.  Cases  ^n  Equity,  232,  3  Am.  ed., 
Smith  V.  The  Columbia  Ins.  Co.,  5  Harris,  253,  260. 

The  law  was  so  held  in  Tyler  v.  The  Etna  Ins.  Co.,  12  Wend.  50T  ; 
16  Id.  385  ;  Carpenter  v.  The  Washn.  Ins.  Co.,  16  Peters,  495.  And 
when  the  question  arose  in  The  Ins.  Co.  v.  Woodruff,  2  Dutcher,  541, 
the  court  said  that  an  insurance  by  a  mortgagee  was  necessarily  an. 
insurance  of  the  debt  because  he  had  no  other  interest,  and  that  the 
insurers  were  entitled  to  be  subrogated  not  only  to  the  mortgage  but 
to  every  other  collateral  by  which  the  debt  was  secured. 

On  the  other  hand  it  has  been  contended  with  equal  if  not  greater 
reason,  that  a  mortgage  is  a  conditional  conveyance,  vesting  the  legal 
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title  in  the  mortgagee  subject  to  the  equity  of  redemption.  He  is 
therefore  legally  and  for  some  purposes  equitably  an  owner,  and  as  such 
entitled  to  effect  an  insurance.  And  if  he  exercises  this  right  by 
apt  words  indicating  an  intention  to  insure  the  building,  the  contract 
will  not  be  interpreted  by  a  forced  construction  as  an  insurance  of  the 
debt.  King  v.  The  Mut.  Fire  Ins.  Co.,  1  Gushing,  1.  Such  a  policy  is 
in  eifect  a  guarantee  that  the  property  shall  not  be  rendered  less  avail- 
able as  a  security,  through  the  operation  of  the  perils  enumerated  in 
the  policy.  Payment  of  the  loss  consequently  will  not  operate  to  dis- 
charge the  debt  on  the  one  hand,  nor  will  it  entitle  the  insurers  to 
subrogation  on  the  other.     King  v.  The  Mutual  F.  Ins.  Co. 

There  is  still  another  view,  intermediate  between  these  extremes. 
The  mortgagee  is  an  owner,  but  an  owner  whose  title  can  only  be  used 
as  a  security.  The  property  is  a  fund  for  the  payment  of  the  debt  and 
cannot  be  diverted  to  any  other  object.  If  he  opens  a  quarry,  fells 
timber,  or  derives  a  profit  of  anj'  kind  from  the  premises,  the  mort- 
gagor will  be  entitled  to  a  credit.  And  so  if  the  buildings  on  the 
premises  are  taken  away  and  sold  as  such,  or  for  the  materials.  And 
when  the  premises  are  converted  into  money,  through  the  operation  of 
a  policy  of  insurance,  the  money  should  be  appropriated  as  the  property 
would  have  been  if  it  had  not  been  destroyed.  The  Insurance  Go.  v. 
Updegraff,  9  Harris,  513. 

The  question  has  been  considered  on  more  than  one  occasion  with- 
out arriving  at  a  satisfactory  conclusion.  In  Irving  v.  Richardson, 
2  B.  &  Ad.  193,  the  defendant  effected  a  policy  of  insurance  in  the 
Alliance  Marine  Ins.  Co.,  for  £2000,  on  a  ship  valued  at  £3000. 
He  had  previously  insured  the  vessel  at  the  same  valuation  with 
another  company  for  £1700.  The  ship  was  lost  and  he  received 
the  full  amount  insured  from  both  companies.  The  Alliance  Ins. 
Co.  were  ignorant  of  the  prior  insurance  when  they  made  the  payment, 
and  on  discovering  the  truth,  brought  an  action  in  the  name  of  the 
plaintiff  for  money  had  and  received,  to  recover  their  proportion  of 
£'100,  the  excess  of  the  sum  received  by  the  defendant  over  the  valua- 
tion. It  appeared  in  evidence  that  the  defendant  was  interested  in  the 
ship  as  a  mortgagee  for  £900  and  not  otherwise,  but  that  the  real 
value  exceeded  the  amount  received  by  him.  Lord  Tenterden,  C.  J., 
thought  that  the  defendant  was  precluded  bj^  the  valuation,  but  left  it 
to  the  jury  to  say  whether  the  insurance  was  intended  only  to  cover  the 
defendant's  own  interest  as  mortgagee,  or  that  of  the  mortgagor  also. 
In  the  latter  case  the  defendant  would  be  entitled  to  a  verdict,  as 
the  sum  received  by  him  would  not  exceed  the  actual  value  of  the  inter- 
est protected  by  the  two  policies.  The  jury  thought  (and  there  was  some 
evidence  to  warrant  the  conclusion)  that  the  defendant  only  meant  to 
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insure  his  own  interest  as  mortgagee,  and  on  that  ground  gave  a  verdict 
for  the  plaintiff  for  £286. 

In  refusing  a  new  trial  the  court  relied  on  the  6  Geo.  4,  c.  110,  sect. 
45,  which  declares  that  the  mortgagee  of  a  vessel  shall  not  be  deemed  the 
owner,  except  in  so  far  as  may  be  requisite  to  secure  the  debt.  "Be- 
fore the  late  registry  act,"  said  Littledale,  J.,  "  the  mortgagee  of  a  ship 
was  in  point  of  law  the  owner,  and  might  insure  to  the  full  extent  of 
the  ship's  value,  to  the  mortgagor,  as  well  as  to  himself  But,  by  the 
statute,  the  interest  of  mortgagor  and  mortgagee,  are  more  directly 
severed,  than  they  formerly  were.  The  mortgagor  now  does  not  cease 
to  be  an  owner.  In  order  therefore  that  the  defendant  in  this  case  might 
not  keep  possession  of  a  sum,  exceeding  not  only  the  value  stated  in 
the  policies,  but  also  the  amount  of  his  interest,  it  became  necessary  to 
ascertain  what  it  was  he  had  in  reality  insured ;  and  with  this  view  it 
was  rightly  put  to  the  jury,  whether,  in  effecting  the  policies,  he  intended 
to  insure  the  whole  interest  in  the  vessel,  or  merely  the  amount  of  his 
own  interest  as  mortgagee." 

It  is  obvious  that  in  this  instance  the  policy  was  not  interpreted  as 
an  insurance  of  the  debt.  A  pecuniary  demand  for  £900  could  not  be 
valued  at  £3000  by  any  process  of  calculation.  But  for  the  statute,  the 
defendant  would  seemingly  have  been  allowed  to  retain  the  full  amount 
of  both  insurances.  As  it  was  he  received  and  kept  without  objection, 
more  than  three  times  the  sum  he  would  have  lost  if  the  destruction  of 
the  ship  had  been  followed  by  the  insolvency  of  the  mortgagor.  The 
question  whether  he  intended  to  cover  the  interest  of  the  mortgagor  as 
well  as  his  own  was  left  to  the  jury,  and  if  it  had  been  answered  affirm- 
atively judgment  would  apparentl3'  have  been  entered  for  the  defendant. 

In  The  Ins.  Co.  v.  Updegraff,  9  Harris,  513,  the  question  whether 
the  property  is  insured  or  the  debt,  was  in  like  manner  said  to  be  one 
-  of  intention,  although  where  the  form  of  the  policy  shows  it  to  be  upon 
the  bouse,  the  burden  of  proof  is  on  the  insurers  to  establish  that  it  was 
designed  to  be  a  mere  security  for  the  payment  of  the  debt ;  and  the 
case  of  Smith  v.  The  Columbia  Ins.  Co.,  5  Harris  853,  was  distinguished 
on  the  ground,  that  the  policy  was  in  terms  to  secure  "a  mortgage  held 
on  the  above  property  by  the  assured." 

A  similar  view  was  taken  in  King  v.  The  State  M.  F.  Ins.  Co.,  T  Gush- 
ing, 11.  "On  principle  and  authority,"  said  Shaw,  C.  J.,  "we  are  in- 
clined to  the  opinion  that  when  a  mortgagee  causes  an  insurance  to  be 
made  for  his  own  benefit,  paying  the  premium  from  his  own  funds,  in 
case  a  loss  occurs  before  the  debt  is  paid,  he  has  a  right  to  receive 
the  total  loss  for  his  own  benefit,  and  is  not  bound  to  account  to  the 
mortgagor  for  any  part  of  the  money  so  recovered  as  a  part  of  the 
mortgage  debt.  It  is  not  a  payment  in  whole  or  in  part,  but  he  has  still 
a  right  to  recover  his  whole  debt  of  the  mortgagor.     And  so  on  the 
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Other  hand,  when  the  debt  is  paid  by  the  debtor,  the  money  is  not 
in  law  or  equity  the  money  of  the  insurer  who  has  thus  paid  the  loss,  or 
money  paid  for  his  use.  The  contract  of  insurance  with  the  mortgagee 
is  not  an  insurance  of  tlie  debt  or  of  the  payment  of  the  debt,  that  would 
be  an  insurance  of  the  solvency  of  the  debtor  ;  it  is  not  broken  by  the 
non-payment  of  the  debt  nor  saved  by  its  payment." 

It  results  from  what  is  here  said,  that  the  insurance  of  a 
house  by  a  mortgagee  is  as  absolutely  for  his  benefit  as  if  he 
were  the  owner,  and  payment  of  the  loss  will  neither  entitle  the 
mortgagor  to  a  credit  on  the  one  hand,  nor  the  insurers  to  sub- 
rogation on  the  other.  While  v.  Broivii,  2  Gushing,  412.  On  the 
former  point  the  decision  may  be  sound,  but  the  latter  is  open  to  the 
objection  of  enabling  the  mortgagee  to  convert  a  contract  of  indemnity 
into  a  means  of  gain.  Kernochan  v.  The  New  York  Im.  Co.,  IT  N".  Y. 
421,  442.  If  the  reasoning  of  the  chief  justice  is  correct,  a  recovery 
may  be  had  on  such  a  policy  for  the  full  value  of  the  premises,  without 
regard  to  the  amount  of  the  mortgage  debt,  and  although  it  has  been 
paid  since  the  loss  by  the  mortgagor  ;  or  execution  may  conversely  go 
against  the  mortgagor,  although  payment  has  already  been  made  in  full 
by  the  insurers. 

Between  these  conflicting  views  it  is  not  easy  to  arrive  at  a  correct 
result.     Obviously  a  policy  on  a  house,  is  not,  agreeably  to  the  common 
use  of  language,  an  insurance  of  the  debt  which  the  premises  have 
been  mortgaged  to  secure.     Kernochan  v.  The  Neio    York  Ins.  Co.,  It 
N.  Y.  428,  435.     The  only  question  therefore  is  whether  evidence  that 
the  insured  is  a  mortgagee  or  lien  creditor,  and  not  the  owner,  is  suffi- 
cient to  control  the  natural  import  of  the  contract.     On  this  point  the 
authorities,  as  we  have  seen,  are  diametrically  at  variance,  but  the  bet- 
ter opinion  would  seem  to  be  in  accordance   with    Updegraff  v.    The 
Ins.  Co.,  that   an  insurance   by  a  mortgagee   in   the    ordinary  form, 
should   receive   an   interpretation    in   accordance    with    his    position 
as  a  holder  of  the  legal  title,  first  to  secure  the  debt,  and  next  to  recon- 
vey  when  that  is  satisfied.     Following  this  analogy,  the  fund  arising 
from  the  payment  of  the  loss  would  go  in  the  first  instance  to  satisfy 
the  mortgage,  and  then  if  there  was  a  surplus  to  the  use  of  the  mort- 
gagor.    In  this   way  both   difficulties  would  be   obviated,   that   of  a 
strained  construction  of  the  contract  contrary  to  the  object  which  the 
parties  have  in  view,  and  that  of  holding  the  mortgagor  answerable  for 
a  debt  which  has  virtually  been  paid  by  the  insurers.     It  may  be  that 
the  mortgagor  is  not  chargeable  with  the  premiums  paid  for  an  insur- 
ance effected  by  the  mortgagee  ;  Dohson  v.  Land,  8  Hare.  216  ;    White 
V.  Brown,  2  Gushing,  412;  but  the  argument  is  not  conclusive,  because 
an  act  which  is  not  binding  in  the  first  instance,  may  become  valid 
on  ratification,  (ante,  195). 
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The  mere  circumstance  that  the  plaintiff  is  designated  or  Insured  as 
a  mortgagee,  is  not  enough  to  convert  a  policy  on  a  house  into  an  in- 
surance of  the  mortgage  debt,  because  such  an  insurance  is  entirely  con- 
sistent with  a  design  to  protect  the  interest  of  the  mortgagor  as  well 
as  his  own.     Kernochan  v.  The  New  York   Bowery  Ins.   Co.,  It  New 
York,  428.    "The  contract,"  said  Strong,  J.,  "  in  terms  expresses  that 
the  defendants  insure  the  plaintiff  '  as  mortgagee  against  loss  or  dam- 
age by  fire '  to  the  amount  and  on  the  buildings  specified  ;  and  agree 
to  make  good  to  the  plaintiff  "  all  such  loss  or  damage,  not  exceeding 
in  amount  the  sum  insured,  as  shall  happen  by  fire  to  the  property  as 
above  specified  '  during  one  year,  '  the  loss  to  be  estimated  according 
to  the  true  and  actual  value  of  the  property.' "    The  loss  against  which 
the  plaintiff  is  insured  is  by  the  very  language  of  the  contract  "  to  the 
property  insured  ;  "  the  destruction  in  whole  or  in  part  of  the  value  of 
the  property  by  the  total  or  partial  burning  of  the  property.     In  case 
of  such  loss  it  is  stated  that  it  is  "  to  be  paid  within  sixty  days  after 
due  notice  and  proof  thereof  by  the  insured,"  in  conformity  to  the  pol- 
icy.    Whether  the  loss,  by  diminishing  the  mortgage  security,  endan- 
gers the  collection  of  the  debt,  or  the  security  remains  ample,  is  not  by 
the  contract   made  of  any   importance  ;  in  either  case  it  is  insured 
against  and  the  amount  to  be  paid.     Nothing  is  said  in  the  pol- 
icy in  regard  to  the  mortgage   debt,  nor  is  any  allusion  made  to  it 
further  than  by  the  statement  that  the  plaintiff  is  insured  as  mortgagee. 
I  think  it  apparent  therefore,  on  the  face  of  the  policy,  that  the  con- 
tract is  in  its  nature  an  insurance  of  the  property  mortgaged,  and  not 
of  the  debt  of  the  plaintiff.     The  debt  is  important  as  the  source  of  the 
plaintiffs  interest  in  the  property  ;  without  an  interest  in  the  property 
the  policy  would  be  invalid,  and  the  insurance  is  limited  to  that  inter- 
est.    The  insurance  thus  has  respect  to  the  debt;  the  mortgage  lien  is 
the  basis  and  extent  of  the  right  of  the  plaintiff  to  insure ;  but  the  in- 
surance is  upon  the  property,  the  subject  of  the  lien. 

When,  however,  the  policy  is  in  terms  on  the  interest  of  the  insured 
as  mortgagee,  or  contains  a  recital  that  it  is  intended  to  secure  a  mort- 
gao-e  held  by  him,  there  can  be  no  doubt  that  the  contract  relates  to 
the  debt  and  not  to  the  building,  and  the  insurers  will  be  entitled  to  subro- 
gation on  payment.     Smith  v.  The  Columbia  Ins.  Co.,  5  Harris,  253. 

It  seems  to  be  generally  conceded  that  the  mortgagee  may,  when 
such  is  his  intention,  protect  the  interest  of  the  mortgagor  as  well  as 
his  own.  This  is  implied  by  the  language  of  Story  iu  the  case  of  Car- 
penter V.  The  Ins.  Co.  (post);  and  was  expressly  declared  in  The  Ins. 
Co.  V.  Updergraff.  The  difficulty  is  to  know  what  inference  should  be 
drawn  from  a  policy  in  the  ordinary  form,  where  there  is  no  extrinsic 
evidence.  On  this  head  the  courts  of  Massachusetts  agree  with  Car- 
penter V.  The  Wash.  Ins.  Co.,  that  such  an  insurance  is  exclusively  on 


830  INSURABLE    INTEREST. 

the  interest  and  for  the  use  of  the  mortgagee,  and  that  no  benefit  can 
arise  out  of  it  to  the  mortgagor.  King  v.  The  State  M.  F.  Ins.  Co.,  7 
Gush.  ],  8  (ante,  827).  In  King  v.  The  Ins.  Co.,  Shaw,  C.  J.,  said  that 
there  was  no  rule  of  law  or  morals  which  precluded  the  mortgagee 
from  recovering  and  holding  both  sums;  that  due  bj'  the  mortgagor  for 
the  debt,  and  that  arising  under  the  policy  from  the  loss.  It  was  not 
a  case  of  a  double  satisfaction.  The  demands  were  distinct  and  arose 
on  different  contracts.  Nor  was  the  policy  as  thus  construed  objectiona- 
ble as  a  wager,  because  such  was  not  the  design,  and  if  the  effect  was  to 
enable  the  insured  to  recover  a  compensation  where  there  was  no  loss, 
this  was  a  fortuitous  result  not  contemplated  by  the  parties.  The 
same  rule  prevails  in  Maine.  The  Concord  M.  F.  Ins.  Co.  v.  Wood- 
bury, 45  Maine,  447  ;  Fox  v.  The  Phcenix  Ins.  Co.,  52  Id.  333. 

As  the  insurable  interest  of  the  mortgagee  is  derived  from  the  debt, 
it  will  cease  on  payment  and  he  cannot  recover  for  a  subsequent  loss ; 
King  v.  TJie  Slate  Fire  Ins.  Co.,  7  Gushing  1,  5  ;  Carpenter  v.  The 
Wash.  Ins.  Co.,  16  Peters,  495  ;  unless  the  insurance  is  for  the  benefit  of 
the  mortgagor  as  well  as  his  own.  The  same  result  will  follow  prima 
facie  from  an  assignment  of  the  mortgage,  or  of  the  debt  which  it  was 
given  to  secure.  See  The  New  England  Ins.  Co.  v.  Wetmore,  32 
111.  221. 

The  position  of  an  unpaid  vendor  is  analogous  to  that  of  a  mortgagee. 
Whether  he  retains  the  legal  title,  or  conveys  it  and  takes  a  purchase 
monej'  mortgage,  he  is  equally  a  creditor  with  a  right  of  recourse  to 
the  land.  But  while  this  is  his  relation  to  the  purchaser,  he  has 
relatively  to  third  persons  many  of  the  rights  and  remedies  of  an 
owner.  A  policy  in  his  name  may  therefore  be  regarded  either  as  an 
insurance  of  the  premises  or  of  the  amount  due  by  the  vendee.  The 
latter  view  was  taken  in  The  JUtna  Ins.  Co.  v.  Tyler,  12  Wend.  507; 
16  Id.  385 ;  although  the  point  was  not  directly  before  the  court. 
When,  however,  the  question  arose  in  Updergraff  v.  The  Ins.  Co.,  9 
Harris,  513,  a  critical  examination  of  the  subject  led  to  the  opposite 
inference,  that  a  vendor  who  has  not  conveyed,  may,  by  virtue  of  the 
legal  title  and  his  former  ownership  insure  the  building,  and  that  if  be 
does,  the  policy  will  not  be  interpreted  as  an  insurance  of  the  debt 
contrar}'  to  the  natural,  import  of  the  language.  Beed  v.  Lukens,  8 
Wright,  200;  The  Wheeling  F.  &  M.  Ins.  Co.  v.  Morrison,  11  Leigh, 
354.  The  question  is  one  of  fact  rather  than  law,  depending  on  the 
intention  of  the  parties  as  disclosed  by  the  policy  when  read  in  the 
light  of  the  extrinsic  evidence  ;  and  if  that  was  to  insure  the  building, 
there  is  no  reason  why  it  should  not  take  effect.  "  Although,"  said 
Lewis,  C.  J.,  in  The  Ins.  Go.  v.  TJpdegraff,  "the  vendor  is  not  bound 
to  insure,  or  even  to  continue  an  insurance  already  made,  he  may,  like 
any  other  trustee  having  the  legal  title,  insure  if  he  thinks  proper,  to 
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the  full  value  of  the  property.  1  Arnoiild,  259  ;  2  B.  &,  P.  N.  R.  324. 
It  is  true,  that  in  the  case  of  a  mortgagee  of  a  ship,  he  can  only  recover 
to  the  extent  of  his  mortgage  debt,  unless  it  appears  that  in  effecting 
the  insurance  he  intended  to  cover,  not  his  own  interest  onlj',  but  that 
of  the  mortgagor  also.  2  B.  &  Ad.  193  ;  1  Moody  &  Rob.  153.  If  he 
intended  to  covet  the  whole  interest,  both  legal  and  equitable,  he  may 
recover  the  whole  amount  of  the  insurance,  under  a  trust,  as  to  the  sur- 
plus, to  hold  it  for  the  mortgagor.  Garothers  v.  Shedden,  6  Taunt.  17  ; 
1  Arnould,  252.  The  same  rule  applies  to  the  case  of  an  insurance  by 
a  vendor.  There  is  this  difference,  however,  that  as  the  whole  estate 
is  at  law  in  the  vendor,  and  the  vendee  has  only  a  title  to  go  into 
equity,  the  insurance  company  cannot  assert  the  rights  of  the  latter, 
or  go  into  equity  in  respect  to  them,  except  upon  principles  of  equity 
and  good  conscience.  An  insurance  upon  a  house,  effected  by  the 
vendor,  is  prima  facie  an  insurance  upon  the  whole  legal  and  equitable 
estate,  and  not  upon  the  balance  of  the  purchase  money.  Where  the 
form  of  the  policy  shows  it  to  be  upon  the  house,  and  not  upon  the 
debt  secured  by  it,  the  burthen  of  showing  that  the  insurance  was  upon 
the  latter  and  not  upon  the  former,  rests  upon  the  underwriters.  There 
is  no  hardship  in  this.  The  premium  paid,  as  compared  with  that 
usuallj'  charged  where  the  insurance  is  upon  houses,  and  not  upon 
debts  secured  'by  them,  is  generally  decisive  of  the  question,  and  the 
rates  of  insurance  are  peculiarly  within  the  knowledge  of  the  insurance 
company.  If  the  insurance  was  upon  the  whole  estate,  the  premium 
would  be  according  to  the  usual  rates  for  houses  of  that  description 
and  location  ;  if  it  was  only  upon  the  debt  due  to  the  vendor,  there 
would  be  a  large  reduction,  on  account  of  the  responsibility  of  the  ven- 
dee and  the  value  of  the  lot  of  ground  included  in  the  sale,  because 
both  of  these  would,  in  that  case,  stand  as  indemnities  to  the  under- 
writers. They  would  be  entitled  to  a  cession  of  the  vendor's  claims, 
from  which  an  ample  indemnity  might  be  recovered.  If  the  lot  was 
worth  the  balance  of  the  purchase  money,  there  would  be  no  risk  what- 
ever, and  the  premium  would  be  quite  insignificant.  If  the  intention 
was  to  insure  only  the  debt  due  to  the  vendor,  and  a  full  premium  was 
charged,  without  deduction  for  the  securities  which  the  underwriters 
knew  he  held,  a  portion  of  the  jDremium  should  have  been  returned, 
upon  the  principles  which  require  a  return  of  premium  for  short  inter- 
est, for  over  insurance,  and  for  double  insurance.  11  Pick.  85  ;  1  Met. 
16  ;  2  Arn.  1226. 

"  But  there  was  no  evidence  tending  to  prove  that  the  premium  was  less 
than  the  usual  rates  for  houses  of  the  description  set  forth  in  the  policy, 
where  the  whole  estate  is  insured.  Nor  was  there  any  offer  to  return 
any  portion  of  the  premium.  On  the  contrary,  all  the  evidence  tended 
to  show  that  the  insurance  company  was  fairly  informed  of  all  the  ma- 
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terial  facts — that  its  agent  advised  tlie  insurance  to  be  taken  in  the 
name  of  the  vendor,  because  the  latter  were  '  the  legal  owners,'  and 
that  the  vendor  replied  that  he  had  no  '  objection  to  sign  the  premium 
note.'  Unless  the  intention  was  to  cover  both  interests,  there  was  no 
ground  for  question,  or  for  taking  or  giving  advice  in  regard  to  which 
name  should  be  used,  or  for  the  vendor's  consideration  whether  he  had 
or  had  not  any  objection  to  signing  the  premium  note. 

"  The  instrument  before  us  is  an  open  policy  of  limited  extent.  The 
underwriters  agree  to  make  good  to  the  insured,  not  all  his  loss,  but 
all  such  loss  or  damage,  not  exceeding  the  sum  stated,  as  shall  happen 
by  Are  to  the  property' — the  loss  or  damage  to  be  estimated,  not  ac- 
cording to  the  balance  of  the  puchase  money  which  may  remain  unpaid 
at  the  time  of  damage,  nor  according  to  the  probabilities  of  recovering 
such  balance  from  the  vendee,  or  from  the  lot,  but  '  according  to  the 
true  and  actual  value  of  the  said  property.'  The  policy  is  in  form  an 
insurance  upon  the  house,  and  not  upon  the  debt ;  and  no  evidence 
whatever  was  given  to  change  its  character,  or  to  show  that  anything 
more  or  less  was  intended  by  the  parties.  It  follows  that  the  plaintiff 
below  was  entitled  to  recover,  under  a  trust,  as  to  the  surplus,  for  the 
benefit  of  the  vendee.  The  underwriters  have  shown  no  equitable 
right  to  intermeddle  between  the  vendor  and  the  vendee.  Under  such 
circumstances  they  must  b.e  content  to  respond  to  the  party  with 
whom  they  made  the  contract  of  insurance." 

This  decision  was  cited  and  followed  in  Beed  v.  Lulcens,  and  a  pur- 
chaser under  an  executory  contract  of  sale,  said  to  be  entitled  to  the 
full  amount  of  an  insurance  effected  by  the  vendor. 

It  seems  to  be  generally  conceeded,  that  an  insurance  by  a  mortgagor 
or  vendee  is  prima  facie  limited  to  his  own  interest,  and  will  not  confer 
a  distinct  or  indepedent  right  on  the  mortgagee  or  vendor.  Carpenter 
V.  The  Washington  Ins.  Co.,  16  Peters,  495  (post);  Garter  v.  Rockett, 
8  Paige,  437.  This  is  true  even  when  the  loss  is  under  the  terms  of 
the  policy,  payable  to  the  mortagee,  which  operates  as  an  equitable 
appropriation  of  the  amount  which  will  become  due  in  the  event  of 
loss  to  the  mortgagor,  without  varying  the  operation  of  the  policy  or 
rendering  it  an  insurance  of  the  interest  of  the  mortgagee.  Orosvenor 
V.  The  Atlantic  Fire  Ins.  Co.,  il  New  York,  391 ;  Macomher\.  The  Cam- 
bridge M.  F.  Ins.  Co.,  8  Gushing,  133  ;  Foster  v.  The  Equitable  Fire 
Ins.  Co.,  2  Gray,  216  ;    Carpenter  v.  The  Washington  Ins.  Co. 

Whatever  the  rule  may  be  under  ordinary  circumstances,  it  is  clear 
that  if  the  mortgagee  or  vendor  agrees,  although  only  by  parol,  to 
keep  the  premises  insured  for  the  protection  of  the  mortgagor  or  vendee 
a  subsequent  insurance  will  be  presumed  to  have  been  effected  in  pur- 
suance of  this  obligation,  although  not  expressed  in  the  policy.  Ker- 
nochan  v.  The  New  York  Bowery  F.  Ins.  Co.,  11,  N.  Y.  428;  Benjamin 
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V.  The  Saratoga  M.  F.  Ins.  Co.,  lb.  415  ;  and  a  similar  inference  may- 
be drawn  from  proof,  that  the  mortgagor  paid  the  premium.  Milten- 
herger  v.  Beacon,  5  Barr,  198  ;  Kernochan  v.  The  Insurance  Go.  This 
does  not  conflict  with  the  rule  which  excludes  parol  evidence  where 
a  writing  is  in  question,  because  the  policy,  while  describing  the  prop- 
erty, is  silent  as  it  regards  tlie  nature  and  extent  of  the  interest ; 
Smith  Y.  The  Columbia  Ins.  Co.,  5  Harris,  253,  260;  and  the  question 
whetlier  the  building  is  insured  or  the  debt,  is  a  latent  ambiguity  which 
does  not  appear  on  the  face  of  the  instrument. 

The  principle  is  the  same  when  it  is  agreed  that  an  existing  policy 
shall  be  kept  open  for  the  benefit  of  the  purchaser,  and  assigned  to  him 
when  the  deed  is  executed.  The  F.  &  31.  Ins.  Co.  v.  Morrison,  11 
Leigh,  354  ;  Shotwell  v.  The  Jefferson  Ins.  Co.,  5  Bosworth,  247.  The 
consent  of  the  insurers  is,  however,  requisite  to  the  transfer  of  an 
insurance  against  fire,  and  when  it  is  not  given,  a  covenant  to  assign, 
will  be  as  inoperative  as  a  formal  transfer.  The  parties  to  the  sale 
cannot  by  any  agreement  between  themselves  evade  this  principle,  or 
render  a  policy  efl'ected  by  the  vendor  before  the  sale,  an  insurance  for 
the  purchaser.  Notwithstanding  any  such  stipulation  the  policy  will 
continue  to  be  what  it  was  originally,  an  insurance  of  the  vendor's 
interest ;  and  if  that  is  reduced  by  sale  to  the  unpaid  balance  of 
the  purchase  monej-,  the  vendee  will  not  be  entitled  to  any  other  or 
greater  sum.     Shotwell  v.  The  Jefferson  Ins.  Co.,  5  Bosworth,  247. 

In  Shotwell  v.  The  Jefferson  Ins.  Co.,  the  plaintiff  effected  an  insurance 
on  his  real  estate,  with  a  proviso  thai  the  premises  should  not  be 
alienated,  or  the  policy  assigned  without  the  consent  of  the  insurers. 
He  subsequently  sold  the  house  and  covenanted  to  keep  it  insured  for 
the  benefit  of  the  vendee.  The  latter  went  into  possession,  and  paid 
the  purchase  money  except  the  last  instalment  of  $1,500.  It  was  held 
under  these  circumstances  that  the  policy  was  not  avoided  by  the  sale. 
The  vendor  might  recover  to  the  extent  of  his  insurable  interest,  or  in 
other  words,  so  far  as  he  was  prejudiced  by  the  loss.  The  judgment 
must,  however,  be  limited  to  the  amount  due  under  the  contract  of  sale. 
There  could  be  no  recovery  under  the  policy  for  the  injury  sustained  by 
the  vendee.  In  this  regard  it  made  no  diflTerence  that  the  vendor  had 
covenanted  to  keep  the  premises  insured  for  the  benefit  of  the  pur- 
chaser. This  stipulation  operated  as  an  equitable  assignment  of  any 
demand  that  might  accrue  in  his  own  right ;  but  did  not  confer  an 
independent  right  on  the  covenantee.  The  consent  of  the  insurers  was 
-requisite,  to  the  transfer  of  the  policy  as  an  insurance,  it  was  not  re- 
quisite to  the  transfer  of  the  policy  as  a  demand.  It  followed  that  the 
insurers  were  not  entitled  to  subrogation  to  the  lien  for  the  unpaid  pur- 
chase money.  If  such  a  right  would  have  arisen  under  other  circum- 
stances, it  was  precluded  by  the  covenant,  which  operated  as  an  implied 
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a&signment   entitling   the  vendee  to   htive   the   fiincl  applied   to    the 
extinguishment  of  the  unpaid  balance  of  the  purchase  money. 

In  like  manner,  a  covenant  by  the  mortgagor  or  vendee  to  insure  for 
the  benefit  of  the  mortgagee  or  vendor,  will  operate  as  an  equitable 
assignment,  entitling  the  covenantee  to  have  the  fund  arising  from  the 
loss  appropriated  to  the  payment  of  the  purchase  money  in  the  one 
case,  and  the  mortgage  debt  in  the  other.  Gasivell  v.  The  Brooklyn 
F.  7//S-.  Oo.  39  Barb.  228  ;  Carter  v.  Eoclett,  8  Paige,  431  ;  Nichoh  v. 
Baxter,  5  Ehode  Island,  491  ;  Thomas''  Administrators  v.  Van  Eaf's 
Executors,  6  Gill  &  J.  3*73.  Such  a  covenant  operates  as  an  equitable 
lien  or  charge  upon  the  fund  which  may  be  enforced  in  equity  or  through 
an  action  for  money  had  and  received  ;  and  the  same  result  will  follow 
from  a  provision  in  the  policy  that  the  loss  shall  be  payable  to  the  mort- 
gagee. Carpenter  v.  The  Washington  Ins.  Co  ,  16  Peters,  495  (post)  ; 
Motley  V.  The  Manufacturers'  Ins.  Co.,  29  Maine,  337  ;  Tillou  v.  The 
Merchants'  M.  Ins.  Co.,  9  Barbour,  590. 

The  party  claiming  under  such  a  lieu  will,  however,  stand  in  the  shoes 
of  the  person  under  whose-  covenant  or  stipulation  it  originates,  and 
can  recover  nothing  that  would  not  have  been  due  to  him.  Carpenter 
V.  The  Washington  Ins.  Go. 

"  A  contract  of  insurance  against  fire,"  said  Chancellor  Walworth, 
in  Carter  v.  Rockett,  "as  a  general  rule,  is  a  mere  personal  contract 
between  the  assured  and  the  underwriters,  to  indemnify  the  former 
against  the  loss  he  may  sustain.  But  the  assured,  by  an  agreement  to 
insure  for  the  protection  and  indemnity  of  another  person,  having  an 
interest  in  the  subject  of  insurance,  may  unquestionably  give  such 
third  person  an  equitable  lien  upon  the  money  due  upon  the  policy,  to 
the  extent  of  such  interest.  Thus,  in  the  case  of  Thomas'  Ex'rs  v. 
Van  Ea.ff's  Ex'rs,  6  Gill  &  John.  Rep.  372,  where  the  mortgagor  cove- 
nanted with  the  mortgagee  that  he  would  keep  the  premises  insured 
during  the  continuance  of  the  lieu  of  the  mortgage,  and  in  case  of  loss, 
that  the  amount  received  upon  the  policy  should  be  applied  to  the 
rebuilding  of  the  property  insured,  the  Court  of  Chancery,  in  Maryland, 
decided,  that  the  mortgagee  had  an  equitable  lien  upon  the  fund  received 
hj  the  mortgagor  under  the  policy,  to  satisfy  the  balance  due  upon  the 
mortgage  which  could;  not  be  collected  upon  a  foreclosure  and  sale  of 
the  mortgaged  premises.  A  similar  decision  was  made  by  the  Court  of 
King's  Bench,  in  England,  in  the  case  of  Vernon  v.  Smith,  5  Barnwell 
&  Alderson,  Piep.  1,  where  the  lessee  of  premises,  to  which  the  83d 
section  of  the  building  act,  14  Geo.  III.,  chap.  78,  was  applicable,  cove- 
nanted with  the  lessor  to  keep  the  premises  insured.  But  a  mere  lien 
on  the  property  insured,  does  not  give  to  the  holder  of  that  lien  a  cor- 
responding claim  upon  the  policy  which  the  owner  of  the  goods  has 
obtained  for  the  protection  of  his  own  interest  therein ;  although  the 
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assured  is  personally  liable  to  pay  the  debt,  which  is  a  lien  upon  the 
property  insured.  Nealev.  Reid,'d  Dowling  &  Eyland,  158;  Beaumont 
on  Fire  and  Life  Insurance,  7 '7.  Here  the  defendant,  Rocbett,  is  per- 
sonally liable  for  the  payment  of  $5,000  on  one  of  the  mortgages  upon 
the  premises  ;  but  as  there  was  no  agreement,  either  express  or  implied, 
that  he  would  cause  the  premises  to  be  insured  for  the  protection  of 
the  rights  of  the  complainant,  or  of  his  assignee,  they  have  no  better 
claim  than  any  other  creditor  of  Rockett,  to  the  fund  which  is  due  to 
him  from  the  insurance  company." 

"When,  however,  the  insurers  agreed  to  renew  the  policy  in  answer 
to  a  letter  from  the  plaintiff,  informing  them  that  he  had  entered  into 
an  executory  contract  of  sale,  the  insurance  was  said  to  extend  to  the 
whole  value  of  the  property  without  regard  to  the  state  of  the  accounts 
between  the  vendor  and  the  vendee.  Benjamin  v.  The  Saratoga  Ins. 
Co.,  11  New  York,  414.  So  a  polic}'  effected  by  a  vendor  in  pursuance 
of  a  covenant  with  the  purchaser,  gives  rise  to  a  trust  in  favor  of  the 
latter  which  will  not  be  invalidated  by  the  failure  of  the  vendor's 
interest  through  the  payment  of  the  price.  And  the  language  held  in 
Reed  V.  Lukens,  8  Wright,  209,  and  The  Wheeling  Ins.  Go.  v.  Morri- 
son, 11  Leigh,  354,  would  seem  to  imply  that  the  effect  of  a  sale  in 
reducing  the  insurable  interest  of  the  vendor  under  a  prior  policy  to 
the  amount  due  and  unj)aid  by  the  vendee,  may  be  obviated  by  an 
agreement  to  keep  the  insurance  open  for  the  benefit  of  the  latter,  but 
the  point  was  not  actually  before  the  court  in  either  instance. 

The  payment  of  an  actual  or  constructive  total  loss,  operates  in  many 
respects  as  a  purchase,  entitling  the  insurers  to  an  assignment  of  all 
the  right,  title  and  interest  of  the  insured  in  and  to  the  property 
destroyed,  including  the  spes  recuperandi  from  any  other  source  ; 
together  with  the  remedies  and  collateral  securities  which  might  have 
been  directly  or  indirectly  enforced  as  a  means  of  indemnity,  if  satis- 
faction had  not  been  obtained  from  them.  Randall  v.  Cochran,  1  Vesey, 
98;  Cotnegysv.  Vasse,l  Peters,  193,  215;  Woodruff  y.  The  Ins.  Co., 
2  Dutcher,  14Y ;  2  Leading  Cases  in  Equity,  232,  3  Am.  ed. ;  The  Atlantic 
Ins.  Go.  V.  Storrow,  5  Paige,  285,  294. 

An  action  may  consequently  be  brought  in  the  name  of  the  owner 
for  the  use  of  the  insurers,  against  the  county  or  hundred  to  recover 
damages  for  an  injury  occasioned  by  incendiarism  or  the  violence  of  a 
mob  ;  Mason  v.  Sainshury,  3  Douglass,  61  ;  Clark  v.  Blythe,  2  B.  &  C. 
254  ;  and  for  the  same  reason  a  carrier  will  be  responsible  to  the 
insurer  for  the  loss  of  the  goods  entrusted  to  him  for  transportation, 
whenever  the  circumstances  are  such  that  he  could  have  been  held 
accountable  by  the  insured.  The  Atlantic  Insurance  Go.  v.  Storrow  ; 
Smith  V.  Scott,  4  Taunton,  126;  Steele  v.  The  Franklin  Ins.  Co.,  5 
Harris,  290 ;   The  Mercantile  M  Tns   Co.,  v.  Calebs,  20  New  York,  173. 
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Subrogation  will  in  like  manner  be  enforced  where  the  destruction  of 
the  property  at  risk  is  occasioned  bj'  sparks  from  the  flue  of  a  steamer 
or  locomotive.  Hart  v.  The  Western  It.  R.,  13  Metcalf,  105;  Trask  v. 
The  Hartford  &  Neiv  Haven  B.  R.,  2  Allen,  331  ;  The  Quebec  F. 
Ins.  Co.  V.  St.  Louis,  T  Moore,  P.  C.  C.  280.  And  if  the  remedy  of 
the  insurers  is  frustrated  in  any  such  case  by  the  act  of  the  insured  in 
compounding  with  or  discharging  the  persons  who  are  primarily  liable 
for  the  injury,  it  will  be  a  defence  wholly  or  2^>'o  tanto  to  an  action  on 
the  policy  of  insurance.     Atlantic  Ins.  Co.  v.  Storrow. 

The  insurers  are  equitable  assignees  for  value,  and  a  release  from  the 
owner  of  the  propertj^  at  risk  will  not  be  a  defence  to  a  suit  brought  in 
his  name  for  their  benefit.  Hart  v.  The  Western  R.  R.,  13  Metcalf,  105  ; 
2  Leading  Cases  in  Equity,  316,  3  Am.  ed. 

Whether  an  insurance  by  a  mortgagee  or  unpaid  vendor  falls  within 
this  doctrine,  is  a  question  which  does  not  admit  of  an  answer  applica- 
lile  to  every  case.  Kemochan  v.  The  Ins.  Co.,  IT  New  York,  428, 
441.  When  the  insurance  is  exclusively  for  the  benefit  of  the  vendor  as 
a  lien  creditor,  the  pa3nnent  of  the  loss  entitles  the  insurers  to  an  as- 
signment of  his  interest  including  the  mortgage  and  all  collaterals  by 
which  it  is  secured.  Smith  v.  The  Cvtumbia  Ins.  Co.,  5  Harris,  253. 
When,  however,  the  vendor  insures  for  the  benefit  of  those  claiming 
under  him  as  purchasers,  there  can  be  no  right  to  subrogation,  because 
it  would  defeat  the  object  for  which  the  policy  was  taken  out.  The  in- 
quiry depends  on  two  subordinate  questions  :  Is  a  policy  in  the  name 
of  a  vendor  prima  facie  an  insurance  of  the  debt  or  of  the  building? 
Will  a  policy  in  his  name  enure  for  the  benefit  of  a  vendee  who  is  not 
named  in  the  policy  ?  The  considerations  bearing  on  the  former  point 
have  been  already  stated,  (ante,  825)  ;  as  it  regards  the  latter  the  general 
rule  wonld  seem  to  be  that  a  policy  in  the  name  of  one  man  cannot 
take  effect  for  the  benefit  of  another,  unless  it  contains  the  words  "for 
whom  it  may  concern,"  or  some  other  equivalent  expression.  Barker 
V.  The  Marine  Ins.  Co.,  2  Mason,  369  ;  Graves  v.  The  Boston  M.  Ins.  Co., 
2  Cranch  419  ;  Saivyer  v.  Mayhew,  51  Maine,  398;  The  Jeferson  Ins. 
Co.  V.  Gotheal,  1  Wend.  '72.  A  trustee  or  other  holder  of  the  legal  title 
may,  however,  generally  insure  in  his  own  name  for  the  protection  of 
the  beneficial  interest.  Lucena  v.  Craivford,  3  Bos.  &  Pul.  75  ;  Buck 
V.  The  Chesapeake  Ins.  Co.,  1  Peters,  171  ;  The  Ins.  Co.  v.  Chase,  5 
Wallace,  509  ;  Be  Forrest  v.  The  Fulton  Ins.  Co.,  1  Hall,  84,  104,  115  ; 
and  a  vendor  is,  agreeably  to  the  decisions  in  Pennsylvania,  within  this 
principle.  Updegraff  y.  The  Ins.  Co.,  9  Harris,  513,  (ante,  830)  ;  Reed 
V.  Lukens,  8  Wright,  200.  And  as  the  position  of  a  mortgagee  is  closely 
analogous  to  that  of  a  vendor  who  retains  the  title  as  a  security  for  the 
price,  if  the  right  of  subrogation  is  denied  in  the  latter  case,  it  should 
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not  be  allowed  in  the  former.  Kernochan  v.  The  New  York  Bowery 
Ins.  Co.,  11  New  York,  428.' 

A  different  view  was,  however,  taken  in  Tyler  v.  The  JEtna  Ins.  Co., 
12  Wend.  512  ;  16  Id.  385  ;  under  which  paj^ment  of  the  loss  under  an 
insurance  by  a  vendor,  will  entitle  the  insurers  to  subrogation,  if  not 
necessarily,  at  least  irrima  facie,  and  unless  the  policy  is  shown  to  have 
been  effected  for  the  protection  of  the  vendee. 

The  following  language  was  held  on  this  point  by  Chancellor  Wal- 
worth, in  the  Court  of  Errors  :  "  If  the  assured  sells  the  property,  and 
parts  with  all  his  interest  thereiu%before  the  loss  happens,  thei'e  is  an 
end  of  the  policy,  unless  it  is  assigned  to  the  purchaser  with  the  assent 
of  the  company  ;  or,  if  he  retains  but  a  partial  interest  in  the  property', 
it  will  only  protect  such  insurable  interest  as  he  had  in  the  property  at 
the  time  of  the  loss.  In  the  present  case,  all  the  insurable  interest 
which  Shafer  had  in  the  property  after  his  sale  to  Tyler,  was  the  amount 
of  his  unpaid  purchase  monej',  so  far  as  the  land  upon  which  the  house 
stood  was  insufficient  to  protect  him  from  loss  ;  and  provided  that  the 
purchaser  was  unable  to  pay  the  same. 

"  Even  a  recovery  by  Shafer  from  the  other  company,  would  not  pro- 
tect Tyler  from  any  part  of  the  loss  sustained  b3'  the  destruction  of  the 
building,  as  he  would  still  be  liable  for  the  whole  amount  of  the  pur- 
chase money.  Shafer,  indeed,  could  not  recover  that  money  and  retain 
it  for  his  own  benefit,  after  he  had  been  paid  by  his  underwriters  ;  but 
it  could  be  collected  in  his  name,  for  the  benefit  of  such  underwriters, 
as  they  are  in  equity  entitled  to  all  his  rights  and  remedies,  if  they  pay 
the  amount  of  his  loss.  This  principle  of  equitable  subrogation,  or  sub- 
stitution of  the  underwriters  in  the  place  of  the  assured,  is  recognized 
by  every  writer  on  the  subject  of  insurance,  and  is  constantly  acted 
upon  in  courts  of  law,  as  well  as  in  equity  ;  so  that,  where  the  assured 
has  a  claim  to  indemnity  for  his  loss  against  a  third  person,  who  is 
primarily  liable  for  the  same,  if  the  assured  discharges  such  third  per- 
son from  his  liability  before  the  payment  of  the  loss  by  the  under- 
writers, he  discharges  his  claim  against  them  for  such  loss,  pro  tanto. 
Or,  if  he  obtains  payment  from  such  third  person  afterwards,  it  is  in  the 
nature  of  salvage,  which  he  holds  as  trustee  for  th6  underwriter,  who 
has  paid  his  loss.  Thus,  in  the  case  of  Garvie  v.  The  New  York  Ins. 
Co.,  8  Johns.  R.  246,  where  the  assured  recovered  to  the  full  amount 
of  the  policy,  upon  a  condemnation  of  the  vessel  and  cargo  under  the 
Berlin  and  Milan  decrees,  although  there  was  no  abandonment  of  the 
spes  recuperandi  against  the  French  government.  Chief  Justice  Kent 
says,  that  '  If  France  should  at  any  time  hereafter  make  compensation 
for  the  capture  and  condemnation,  the  United  States,  upon  the  receipt 
of  the  money,  would  hold  it  as  a  trustee  for  the  party  having  the  equit- 
ble  interest  therein  ;  and  that  would  clearly  be  the  underwriter.'     So. 
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in  the  case  of  OoodsaU  v.  Boldero,  9  East,  R.  12,  which  was  the  case  of 
an  insurance  by  a  creditor  upon  the  life  of  Mr.  Pitt,  the  British  minis- 
ter, ^vho  died  insolvent,  and  the  government  afterwards  granted  a  sum 
of  monejr  to  the  executors  to  paj^the  debts,  the  Court  of  King's  Bench 
held  that  the  underwriters  were  entitled  to  the  benefit  of  the  payment 
made  to  the  creditors  by  the  executors,  although  there  was  an  actual 
total  loss  before  the  grant  \iy  the  government  to  pay  the  late  premier's 
debts.  So,  in  the  case  of  Ifason  v.  Sainsbury,  3  Douglass,  61  ;  2  Condy's 
jMai'sh.  794  ;  and  which  is  recognized  as  good  law,  in  the  recent  case  of 
Clark  V.  The  Infiabitants  of  Bh/fJiin//,  in  the  Court  of  King's  Bench, 
where  the  assured,  who  had  received  his  whole  demand  from  the  under- 
writer for  the  loss  sustained  by  a  fire,  was  permitted  to  recover  the 
same  from  the  inhabitants  of  the  hundred,  who  were  also  liable  to  him 
upon  the  statute  :  or  rather,  the  underwriters  were  permitted  to  recover 
the  same  in  his  name,  the  suit  being  prosecuted  for  their  benefit.  The 
same  principle,  as  to  the  equitable  right  of  the  insurer  to  be  subrogated 
to  all  the  rights  and  remedies  of  the  assured  to  obtain  compensation 
for  his  loss  from  other  persons,  was  acted  upon  by  the  vice-chancellor 
of  the  first  circuit,  in  the  recent  case  of  The  Atlantic  Ins.  Co.  v.  Stoi^- 
row  and  others,  where  an  attempt  was  made  by  the  master  and  owners 
of  the  vessel,  who  were  primarily  liable  for  a  loss  of  goods  bj'  thieves, 
to  throw  the  loss  upon  the  underwriters,  and  to  deprive  them  of  their 
remedy  over  against  those  who  were  liable  to  the  assured  to  make  good 
his  loss  ;  and  the  decision  of  the  vice-chancellor  in  that  case  was 
afflrmed  upon  appeal ;  see  5  Paige's  R.  2S5.  The  rule  on  this  subject 
is  thus  correctly  laid  down  by  Phillips,  in  his  valuable  Treatise  on  the 
Law  of  Insurance,  which  has  become  a  text  book  in  the  American  courts  : 
'  Where  the  insurable  interest  consists  of  a  debt  due  to  the  assured,  as 
in  the  case  of  advance  by  consignee,  or  a  policy  on  the  life  of  the  debtor, 
the  assured  is  bound,  no  doubt,  to  assign  to  the  underwriter  his  debt, 
or  his  insurable  interest,  whatever  it  may  be,  in  case  of  his  being  paid  a 
total  loss."  2  Phillips  on  Insurance,  282.  It  is  evident,  therefore,  in 
the  case  under  consideration,  that  the  two  insurances  after  the  sale, 
and  when  the  last  insurance  was  made,  were  upon  two  distinct  and  sep- 
arate interests.  The  subject  matters  thereof  were  different ;  the  one 
being  upon  Tyler's  debt  to  Shafer,  which  might  be  lost  by  the  destruc- 
tion of  the  house,  if  the  vendee  was  unable  to  pay  ;  and  the  other  upon 
the  actual  loss  of  the  house.  The  loss  of  the  house  must  fall  upon  the 
holder  of  the  last  policy,  in  any  event,  as  the  underwriters  in  the  first 
policy  will  be  entitled  to  an  assignment  of  Tyler's  contract  to  pay  the 
purchase  money,  and  may  collect  the  full  amount  thereof  from  him,  if 
they  shall  pay  to  Shafer  the  full  amount  of  his  debt." 

The  case  of  The  Ins.  Co.  v.  Updegraf  is,  however,  sustained  by  the 
recent  decisions  in  New  York,  which  establish  that  a  vendor  or  mort- 
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gagee  ma3''by  virtue  of  his  po.sition  as  a  holder  of  the  legal  title,  insure 
in  his  own  name  for  the  protection  of  the  persons  who  are  beneficially 
interested  in  the  equity  of  redemption,  or  as  purchasers,  and  that 
under  these  circumstances  no  right  of  subrogation  will  accrue  to  the 
insurers.  Bevjamin  v.  The  Saraloga  M.  F.  Ins.  Co.,  17  New  York, 
414  ;  Kernochan  v.  The  New  York  Bowery  Ins.  Co.,  lb.  428. 

The  insurers  are  not  entitled  to  subrogation  under  the  authorities 
in  Massachusetts,  even  when  the  mortgagee  insures  exclusively  for 
his  own  benefit;  ^mgr  v.  State  Ins.  Co.,  T  Gushing  1;  Foster  v. 
The  Equitable  Ins.  Co.,  2  Gray,  216  ;  The  Suffolk  Fire  Ins.  Co.  v.  Boy- 
den,  9  Allen,  123  ;  and  the  decisions  in  Maine  are  to  the  same  effect. 
The  question  arose  in  The  Suffolk  Ins.  Co.  v.  Eoyden,  upon  a  bill 
filed  by  the  complainants  who  had  insured  the  respondent  specifically 
as  a  mortgagee,  offering  to  pay  the  amount  of  the  loss,  and  the  amount 
due  on  the  mortgage  in  excess  of  the  loss,  and  praying  to  have  the 
mortgage  assigned  to  them,  and  generally  for  subrogation  to  the  rights 
and  remedies  of  the  mortgagee.  Hoar,  J.,  said  that  the  only  distinction 
between  the  case  at  bar,  and  King  v.  The  State  Fire  Ins.  Co.,  was  that 
one  was  a  suit  in  equity,  and  the  other  at  law,  and  that  the  insurance 
in  the  case  before  the  court  was  made  expressly  on  the  interest  of  the 
assured  as  mortgagee,  instead  of  being  generally  on  the  building,  with- 
out disclosing  the  nature  of  his  interest.  The  court  were,  however, 
of  opinion  that  an  insurance  by  a  mortgagee  was  not  an  insurance  of 
the  debt,  although  the  amount  of  the  debt  was  the  measure  of  his 
insurable  interest  in  the  property.  The  mortgagor  could  derive  no 
benefit  from  the  insurance  in  case  of  loss,  and  the  argument  was  at 
least  as  strong  against  the  right  of  the  insurers  to  subrogation.  The 
bill  must  therefore  be  dismissed  with  costs. 

Subrogation  is  an  equity  depending  on  all  the  circumstances  of  the 
case,  and  the  party  claiming  it  cannot  go  beyond  the  right  of  the  creditor, 
whose  place  he  takes.  When,  therefore,  the  carrier  is  by  the  provis- 
ions of  the  bill  of  lading,  exempt  from  liability',  the  insurers  cannot 
proceed  for  an  injury  occurring  while  the  goods  were  in  his  possession, 
unless  it  originated  from  his  negligence,  and  the  same  result  will  follow 
where  it  is  agreed  that  he  is  to  have  the  benefit  of  any  insurance  that 
maj'  be  effected  by  the  owner  of  the  goods.  Mercantile  M.  Ins.  Co.  v. 
Calebs,  20  New  York,  173.  In  like  manner,  a  covenant  by  a  mortga- 
gee or  vendor,  to  keep  the  premises  insured  for  the  benefit  of  the  pur- 
chaser or  mortgagor,  operates  as  an  equitable  transfer  or  assignment  of 
the  fund  arising  from  the  loss,  and  will  be  a  sufficient  answer  to  a  claim 
for  subrogation  on  the  part  of  the  insurers  Carnochan  v.  The  New  York 
Bowery  F.  Ins.  Co.,  17  New  York,  428  ;  Benjamin  v.  The  Saratoga  21. 
F.  Ins.  Co.,  lb.  414  ;  Shotwell  v.  Jefferson  Ins.  Co.,  5  Bosworth,  247. 
In   Carnochan  v.   The  New  York  Bowery  Ins.   Co.,  Strong,  J.,  said, 
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"  that  the  utmost  the  Insurance  company  could  claim  was  to  be 
subrogated  to  the  right  of  the  mortgagee  to  collect  the  debt.  Such 
a  right  obviously  could  not  exist,  unless  the  payment  of  the  loss 
operated  as  a  purchase  of  the  mortgage.  And  as  the  amount  of  the 
loss,  was  b}',  the  terms  of  the  contract,  to  go  iu  satisfaction  of  the 
mortgage,  this  equitj^  must  yield  to  the  superior  right  of  tlie  mortga- 
gor." It  is  obvious  however,  that  as  the  equity  of  the  insurers  grows 
out  of  their  position  as  sureties  or  guarantors,  it  cannot  be  prejudiced 
hy  any  agreement  which  is  concealed  from  them  or  to  which  they  do 
not  assent.     Slo7-7'ow  v.  The  Atlantic  Ins.  Co.,  5  Paige,  285  (ante,  407). 

A  person  having  no  beneficial  iiiterest  may  be  entitled  to  insure  as 
the  representative  of  others  in  whom  the  right  of  ownership  is  vested. 
Goodall  V.  The  New  Emjland  Ins.  Co.,  5  Foster,  1G9,  186;  DeForest 
V.  The  Fulton  Fire  Ins.  Co.,  X  Hall,  84.  A  trustee  may  consequently 
elfcct  an  insurance  in  his  own  name  ;  and  so  may  an  executor,  or  a  con- 
signee or  factor,  although  not  in  advance  to  the  principal  or  consignor. 
Horn's  V.  The  Insurance  Co.,  5  Harris;  De  Forest  v.  The  Fulton  Fire 
Ins.  Co.,  ]  Hall,  84.  There  is  a  common  ground  in  all  these  instances. 
Agreeablj'  to  the  strict  rule  of  the  common  law,  the  ownership  is  in 
the  holder  of  the  legal  title ;  The  Insurance  Co.  v.  Updegraf,  9 
Harris,  513  ;  And  there  is  no  equitable  principle  on  which  the  insurers 
can  ask  to  be  relieved  from  a  contract  for  which  they  have  received  a 
full  equivalent.  If  chancery  intervenes,  it  will  not  be  to  exonerate 
them,  but  to  direct  that  the  proceeds  shall  be  appropriated  to  the  use 
of  the  persons  who  are  beneficially  interested  in  the  property  at  risk. 
This  equity  was  prima  facie  to  the  whole,  but  it  maj^  be  repelled  by 
proof  that  the  trustee  is  entitled  to  reimbursement  for  charges  and 
advances,  or  in  the  case  of  a  vendor,  that  he  has  a  lien  for  the  price. 
The  Isurance  Co.  v.  Chase,  5  Wallace,  509;  Philips  v.  The  Gebhard 
Ins.  Co.,  9  Bosworth,  405  ;  White  v.  The  Hudson  Biver  Ins.  Co.,  1 
Howard,  New  York,   .341  ;   The  Insurance  Co.  v.  Updegraff. 

In  The  Insurance  Co.  v.  Chase,  5  Wallace,  509,  Davis,  J,  said,  "that 
a  trustee  having  no  personal  interest  in  the  property  might  procure  an 
insurance  upon  it,  was  a  doctrine  too  well  settled  to  need  a  citation  of 
authorities.  As  early  as  1802,  the  judges  of  the  Exchequer  Chamber, 
in  the  case  of  Lucena  v.  Crawford,  held  that  an  agent,  consignee,  or 
trustee  could  insure,  and  that  it  was  not  necessary  that  the  assured 
should  have  a  beneficial  interest  in  the  property,  and  the  rule  established 
by  this  case  had  ever  since  been  followed  by  the  courts  of  this  country 
and  in  England."  An  insurance  by  one  of  five  trustees  in  his  own 
name,  but  with  the  tacit  consent  of  the  others,  was  held  to  be  valid 
under  this  principle,  and  it  was  said  that  even  if  he  acted  without 
autliorit}',  the  policy  was  still  a  binding  contract  which  the  underwriter 
could  not  dispute  if  the  co-trustees  ratified  it. 
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The  principle  is  tlie  same  whether  the  trust  is  express,  or  results  from 
the  relation  betvpeen  the  parties.  Waters  v.  The  Monarch  Fire  Ins. 
Co.,  5  Ellis  &  Bl.  8T0,  880.  If  a  mortgagee  or  "vendor  is  not  a  trustee 
for  the  mortgagor  or  purchaser  under  ordinary  circumstances,  he  may 
acquire  that  character  by  stipulating  to  insure  for  his  benefit  or  effecting 
an  insurance  with  monej'-  received  from  him  (ante,  835).  Benjamin  v. 
The  Saratoga  U.  F.  Ins.  Co.,  Id.  414  ;  Kernochany.  The  Insurance  Co  , 
11  New  York,  428.  In  like  manner  a  covenant  by  the  mortgagor  or  pur- 
chaser to  insure,  will  operate  as  an  equitable  appropriation  to  the  use 
of  the  vendor  or  mortgagee.  And  so  when  the  policy  is  assigned  to  the 
mortgagee  as  collateral  security,  he  will  hold  it  in  trust  first  to  pay 
tlie  debt,  and  then  if  there  be  a  surplus  for  the  mortgagor.  Smith  v. 
Packard,  15  New  Hampshire,  575. 

An  executor  or  administrator  may  insure  the  chattels  of  the  testator 
as  the  holder  of  the  legal  title,  and  in  his  fiduciary  capacity  as  repre- 
senting the  legatees,  disti'ibutees  and  creditors.  And  when  the  personal 
estate  is  inadequate,  or  the  land  is  primarily  liable  under  the  terms  of  the 
will,  he  may  have  an  insurable  interest  in  the  real  estate.  Phillips  v.  The 
Gehhard  Ins.  Co.,  9  Bosworth,  404;  Herkimer  v.  Rice,  27  New  York, 
163  ;  Colburn  v.  Lansing,  46  Barb.  37.  An  executor  may  also  have  an 
insurable  interest  in  a  building  which  he  has  purchased  for  the  widow 
of  the  testator  in  pursuance  of  his  directions,  because  the  destruction 
of  the  building  will  involve  a  further  charge  on  the  personal  estate. 
Colburn  v.  Lansing,  47  Barb.  37. 

When  a  building  which  has  been  insured  by  the  owner  is  destroj^ed 
by  fire  after  his  death,  the  right  of  action  for  the  loss  vests  in  his  per- 
sonal representatives,  in  trust  for  the  heirs ,  devisees,  creditors  and  other 
persons  claiming  under  him  by  gift,  contract  or  descent.  Wyman  v. 
Prosser,  36  Barb.  368  ;  Wyman  v.  Wyman,  26  New  York,  253.  The 
administration  of  tl^e  fund  belongs  appropriately  to  a  court  of  equity 
which  will  direct  that  it  be  held  in  trust  first  to  pay  the  judgment  and 
other  lien  creditors  of  the  deceased,  and  next  for  the  persons  claiming 
under  him  by  descent  or  devise  as  tenants  for  life,  reversioners  or 
remainder  men.  Parry  v.  Ashley,  3  Simons,  97  ;  Haxall  v.  Shippen, 
10  Leigh,  536  ;  Wyman  v.  Wyman,  26  New  York,  253  ;  Graham  v.  Boh- 
erts,  8  Iredell,  Eq.  99  ;  Campbell  v.  Murphy,  2  Jones  Eq.  337.  The 
fund  is,  however,  relatively  to  every  claim  originating  after  the  loss, 
money  and  not  land,  and  will  consequently  go  to  the  executors  of  a 
devisee,  not  to  his  heir.  Haxall  v.  Shippen,  10  Leigh,  636.  For  a  like 
reason,  a  tenant  for  life  cannot  use  it  to  rebuild  the  premises  without 
the  consent  of  the  remaindermen  ;  Haxall  y.  Shippen;  nor  will  such  an 
appropriation  be  directed  at  the  instance  of  a  reversioner  against  the 
wishes  of  the  tenant  for  life.  In  Haxall  v.  Shippen,  the  testator 
devised  a  dwelling  house    to    his  wife   for  life,   remainder  to    his 
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dauglitei's.  He  also  effected  an  insurance  "  for  himself  and  his  heirs." 
The  premises  were  destroyed  by  fire  after  his  death,  and  the  loss  i)aid 
to  the  widow,  who  employed  the  money  in  rebuilding  the  house.  She 
died,  and  her  personal  representatives  were  held  liable  to  the  devisees 
in  remainder  and  their  husbands  who  were  parties  to  the  bill,  for 
the  whole  amount  of  the  insurance  money,  without  anj'  abatement  for 
the  benefit  which  they  had  received  indirectly  from  the  restoration  of 
the  building. 

If  such  be  the  rule  in  the  case  of  a  total  loss,  the  interest  of  all 
parties  obviously  requires  when  the  loss  is  merely  partial,  that  the 
premises  should  not  remain  in  a  ruinous  or  dilapidated  condition,  and 
equity  may  then  require  that  the  fund  should  be  used  to  restore  the 
building.  Higgins  v.  Broiigh,  2  Grattan,  408.  A  similar  equity  maj-  arise 
under  other  circumstances,  and  when  a  house  which  had  been  charged 
by  the  testator  with  an  annuity,  was  consumed  after  his  death,  the  court 
directed  the  insurance  money  to  be  employed  in  rebuilding  the  premi- 
ses. Ferrij  v.  Ashly,  3  Simons,  91.  In  general,  the  fund  arising  under 
an  insurance  effected  by  a  tenant  for  life,  belongs  to  his  personal  repre- 
sentatives and  not  to  the  remainderman,  although  the  result  may  be 
different  when  the  fund  is  specificallj^  appropriated  or  set  apart  for  the 
benefit  of  the  inheritance.  Norris  v.  Harrison,  2  Maddock,  268 ; 
see  liaxall  v.  Shippen,  10  Leigh.  636. 

It  may  be  inferred  from  the  language  of  Lord  Eldon  in  Lucena  v. 
Craioford,  3  Bos.  &  Pul.  Y5  ;  2  Xew  Reports,  269,  324,  that  an  agent, 
bailee  or  consignee  who  has  a  bare  possession  without  title  or  a  quali- 
fied right  of  property,  cannot  effect  an  insurance  in  his  own  name  ; 
although  he  may  insure  in  that  of  the  principal  or  generally  for  whom 
it  may  concern  ;  (see  Be  Forest  v.  The  Fulton  Ins.  Co.,  1  Hall,  84  ;  I 
Arnouldon  Insurance,  246  ;)  and  this  is  equally  true  of  the  master  of  the 
vessel,  who  is  the  mere  servant  of  the  owners.  When,  however,  the 
lull  of  lading  is  endorsed  to  the  consignee  or  supercargo  (Buck  v.  The 
Chesapeake  Ins.  Co.,  1  Peters,  151),  or  made  out  in  his  favor,  he  may 
no  doubt  insure  as  the  holder  of  the  legal  title ;  and  the  same  result 
will  follow  when  the  goods  are  consigned  to  him  for  sale,  which  imi)lies 
that  he  is  to  exercise  a  right  of  dominion  or  ownership  ;  Lucena  v. 
Craioford;  De  Forest  v.  The  Fulton  F.  Ins.  Co.,  1  Hall,  84,  101  ;  and 
the  reason  of  the  thing  is  the  same  when  a  factor  or  commission  mer 
chant  holds  the  goods  of  his  principal  with  a  power  to  sell.  De  Fores 
V.  The  Fulton  F.  Ins.  Co. 

It  would,  moreover,  appear  that  possession,  subject  to  the  duty  of  ac- 
counting to  the  owner,  will  confer  an  interest  which  may  be  made  the 
subject  of  an  insurance.  Marks  y.  Hamilton,  1 'Es.chequev,  323.  The  right 
of  warehousemen,  carriers  and  forwarders  to  insure,  may  be  referred 
to  this  head,  and  would  seemingly  exist  if  the  freight  and  charges  were 
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paid  in  advance,  and  tlie  carrier  was  not  legally  responsible  for  the 
loss.  Waters  v.  The  Monarch  Ins.  Co.,  5  Ellis  &  Bl.  870  ;  The  London 
&  Northwestern  R.  B.  Co.  v.  Glynn,  1  Ellis  &  Ellis,  651. 

In  Siler  v.  Morrs,  1  Harris,  218,  the  defendants,  who  were  commission 
merchants  and  forwarders,  had  etfected  an  insurance  on  merchandise, 
"  generally  their  own  or  held  in  trustor  on  consignment."  Goods  were 
sent  to  them  subsequently  by  the  plaintiif  for  safe  keeping,  and  de- 
posited In  their  warehouse.  A  fire  occurred  which  destroyed  the 
building  with  its  contents,  and  the  plaintiff  was  held  to  be  entitled  to 
a  due  proportion  of  the  amount  received  from  the  insurers. 

In  these  instances  the  intention  to  insure  generally  for  the  benefit  of 
the  principal  appeared  from  the  terms  of  the  policy,  but  it  may,  when  the 
instrument  is  silent  on  this  point,  or  uses  ambiguous  language,  be  shown 
by  extrinsic  evidence.  Crowley  v.  Cohen,  3  B.  &  Ad.  478  ;  Upderiraff 
V.  T7ie  Insurance  Co.,  9  Harris,  513.  On  the  other  hand  an  insurance 
by  a  commission  merchant  "  in  trust,"  ma}'  be  restricted  to  his  own 
interest,  by  proof  of  his  declarations  at  the  time  of  making  the 
contract.     Parker  y.  The  General  Ins.  Co.,  b  Vick.  Zi. 

It  may  be  conceded  that  a  naked  bailment,  determinable  at  pleasure, 
will  not  confer  an  insurable  interest.  The  bailee  may  have  an  implied 
authority  to  insure,  but  if  the  policy  is  not  in  the  name  of  the  principal, 
it  must  contain  appropriate  words,  indicating  that  the  agent  is  acting 
on  behalf  of  others,  and  not  exclusively  for  his  own  benefit.  De  Forest  v. 
The  Fulton  Ins.  Co.,  1  Hall,  84,  107  ;  Finney  \.  The  Bedford  Fire  Ins. 
Co.,  8  Metcalf,  348  ;  Wise  v.  The  llarine  Fire  Ins.  Co.,  23  Missouri, 
88,  (ante,  836).  When,  however,  an  implied  authority  to  insure  for  the 
benefit  of  anothei-,  is  coupled  with  a  special  or  qualified  right  of  prop- 
ert}'  in  the  bailee  or  agent,  both  may  be  brought  within  the  compass 
of  the  same  instrument,  and  covered  by  general  words  of  insurance.  A 
consignee,  a  wharfinger,  a  warehouseman,  or  a  common  carrier  who 
has  a  lien  for  freight  or  charges,  may  consequently  effect  an  insurance 
in  his  own  name,  which  will  protect  the  j)foperty  of  the  consignor  or 
ewner.  Savage  v.  The  Corn  Exchange  Ins.  Co.,  4  Boswoi'th,  1  ; 
Crowley  v.  Cohen,  3  B.  &  Ad.  478 ;  and  so  may  a  master  to  whom 
the  goods  on  board  are  consigned  for  sale.  Buck  v.  The  Chesapeake  Ins. 
Co.,  1  Peters,  T51.  The  recent  cases  in  England  and  the  United  States, 
indicate  that  the  possession  of  chattels,  coupled  with  a  responsibility  for 
them  to  the  owner,  is  an  insurable  interest.  Marks  v.  Hamilton,  7 
Exchequer,  323  ;  Waters  v.  The  Monarch  Ins.  Co.,  5  Ellis  &  Bl.  870. 
And  in  Waters  v.  The  Assurance  Co.,  Lord  Campbell  said  that  a  per- 
son who  is  intrusted  with  goods  can  insure  without  orders  from  the 
owner,  and  even  without  informing  him  that  there  is  such  a  policy,  and 
the  case  of  Siter  v.  Morrs,  1  Harris,  218,  goes  nearly  if  not  quite  to 
that  extent. 
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It  has  been  held  for  a  like  reason  that  the  superintendent  of  a  manu- 
facturing companj'  maj',  on  making  a  full  disclosure  to  the  insurers,  cover 
the  buildings  and  machinery  of  his  principals  by  a  policj^  in  his  own 
name.  The  right  of  a  consignee  to  insure  Mas  affirmed  without  quali- 
ficatiou  in  (jraioford  v.  Hunter,  1  Term  10,  and  by  the  judges  in 
Lurrna  v.  Crawford ;  and  the  opinion  of  Lord  Eldon,  which  led  to  a  re- 
versal of  that  decision  in  the  House  of  Lords,  seems  to  have  lieen 
founded  on  the  peculiar  position  of  the  plainiiffs,  as  commissioners 
under  the  crown,  and  does  not  apply  to  an  agent  who  has  the  custody, 
possession  or  control  of  the  property  which  he  insures. 

There  is,  however,  a  marked  distinction  between  an  authority  to 
insure  and  an  insurable  interest,  and  either  maybe  valid  in  the  absence 
of  the  other.  Plahto  v.  The  M.  &  31.  Ins.  Co.,  38  Missouri,  248.  The 
doctrine  that  a  written  contract  may  take  effect  in  favor  of  an  undis- 
closed principal  (see  Beckham' v.  Brake,  9  M.  &^V.  "79;  11  Id.  .315  ;  2 
House  of  Lords'  Cases,  SM  (ante,)  vol.  1,  notes  to  Rathhone  v.  Budlong) 
applies  to  a  policy  of  insurance  ;  and  an  agent  may  consequently  pro- 
tect the  property  of  his  principal  '\:iy  an  insurance  in  his  own  name, 
but  declared  to  be  in  trust  or  for  whom  it  may  concern.  Neiosom  v. 
Douglass,  1  Harris  &  J.  451 ;  Fowler  v.  The  Atlantic  Tns.  Co.,  8  IJos- 
worth,  332  :  The  Protection  Ins.  Co.  v.  Wilson,  6  Ohio  N.  S.  553. 
And  the  final  result  of  the  case  of  Lucena  v.  Craicford,  wdiich 
ended  in  a  verdict  for  the  plaintiffs,  on  proof  that  the  act  had  been 
adopted  by  the  crown,  established  what  the  subsequent  course  of  de- 
cision confirms,  that  an  insurance  without  either  authority  or  interest, 
may  be  rendered  valid  by  a  ratification  which  will  take  the  place  of  a 
command  on  proof  that  the  policy  was  intended  for  the  benefit  of  the 
principal,  although  made  in  the  name  of  the  self-constituted  agent.  1 
Taunt.  325;  Sterling  v.  Vaughan,  11  East,  619;  South  v.  Thomjyson, 
13  Id.  274  ;  Wolfe  v.  Horncastle,  1  B.  &  P.  316;  Hagedorn  v.  Oliver- 
son,  2  M.  &  S.  485  ;  The  Jefferson  Ins.  Co.  v.  Cotheal,  1  Wend.  12  ; 
Fleming  Y.  The  Marine  Ins.  Co.,  A  Wharton,  59;  NewsoniY.  Douglass, 
1  Harris  &  J.  451  ;  The  Augusta  Ins.  Co.  v.  Abhott,  12  Maryland,  348, 
STS  ;  Watson  Y.  Swann,  11  C.  B.,  IS".  S.  756.  The  ratification  may  be 
after  the  loss  as  well  as  before ;  Hagedorn  v.  Oliuerson  ;  Stilhvell  v. 
Staples,  19  New  York,  401;  Watkins  v.  Durand,  1  Pol-ter,  Alabama, 
251  ;  and  the  institution  of  the  suit  is  sufficient  evidence  of  ratification. 
Fleming  v.  The  Marine  Insurance  Company. 

In  The  Protection  Insurance  Company  v.  W^ilson,  an  insurance 
broker  was  accordingly  held  entitled  to  insure  for  the  benefit  of  whom 
it  mitrht  concern,  without  stating  that  he  was  not  the  owner,  and  the 
same  principle  was  applied  in  Fleming  v.  The  Blay-ine  Ins.  Co.,  4 
Wharton,  59. 

To  make  a  ratification  eflfectual,  the  act  must,  however,  have  been 
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done  for  and  on  behalf  of  the  person  by  whom  it  is  adopted.  A  man 
cannot  take  out  a  policy  for  himself  and  then  appropriate  it  to  the  use 
of  another  as  an  afterthought.  Neiosom  v.  Douglass,  Y  Harris,  4.51 ; 
The  Augusta  Ins.  Co.  v.  Abbott,  12  Maryland,  348;    Watson  v.  Hioann, 

11  C.  B.,  X.  S.  Y55.  The  question  is  one  of  fact,  depending  on  the 
purpose  with  which  the  insui-ance  was  effected.  Fleming  v.  The 
Ilarine  Insurance  Company,  4  Wharton,  59  ;  Be  Bolle  v.  The  Penn- 
sylvania Ins.  Co.,  lb.  68,  Te  ;  Steele  v.  The  Franklin  Insurance  Com- 
pany, 5  Harris,  290,  298 ;   The  Augusta  Insurance  Company  v.  Abbott, 

12  Maryland,  348.  All  the  authorities  on  the  subject,  said  Kennedy, 
J.,  in  De  Bolle  v.  The  Insurance  Company,  "  tend  to  show  that  the  in- 
tention of  the  party  effecting  the  insurance,  at  the  time  of  doing  so, 
ought  to  lead  and  govern  the  future  use  of  it,  and  that  no  one  can  by 
any  subsequent  act  entitle  himself  to  claim  the  benefit  of  it  without 
showing  that  his  interest  was  intended  to  be  embraced  by  it  when  it 
was  made." 

These  observations  were  cited  and  approved,  in  Steele  v.  The 
Franklin  Fire  Insurance  Company.  And  in  Watson  v,  Swann,  Erie,  C. 
J.,  said,  "  no  one  can  sue  upon  a  contract  unless  it  has  been  made  by 
an  agent  professin,g  to  act  for  him,  and  whose  act  has  been  ratified  by 
him;"  and  Watson,  J.,  added  "  that  the  person  for  whom  the  agent 
professes  to  act  must  be  a  person  capable  of  being  ascertained  at  the 
time." 

It  is  established  under  these  decisions,  that  if  the  intention  does  not 
exist  at  the  time,  it  cannot  be  imported  into  the  contract  subsequentlj' ; 
and  the  burden  of  proof  is  on  the  plaintiff,  to  show  that  an  instrument 
in  which  be  is  not  named  was  really  intended  for  his  benefit.  Steele  v. 
The  Franklin  Ins.  Co.,  5  Harris,  290. 

In  genera],  an  agent  may  enter  into  a  written  contract  in  his  own 
name  and  enforce  it  subsequently  by  a  suit  for  the  use  of  the  principal. 
It  is  not,  ordinarily,  a  defence  to  such  an  action,  that  "the  agent  con- 
tracted as  a  principal,  or  that  the  agency  is  not  disclosed  by  the 
writing.  See  BubbertY.  Borden,  6  Wharton,  79  ;  Beckham  v.  Drake,  9 
M.  &  W.  19,  11  Id.  315;  2  House  of  Lords  Cases,  519  ;  Beckham  v. 
Knight,  4  Bingh.  N.  c.  243  ;  1  M.  &  G.  138.  But  this  is  only  true 
when  the  extrinsic  evidence  leads  without  contradicting  the  instru- 
ment. A  contract  to  indemnify  A.  cannot  be  turned  into  a  contract  to 
afford  an  indemuitj'  to  B.,  bj-  proof  that  such  was  the  design  with  which 
A.  contracted.  Watson  v.  Swann,  11  C.  B.,  N.  S.  156.  To  render  an 
insurance  in  the  name  of  one  person  effectual  for  the  protection  of 
another,  it  must  consequently  contain  the  words  "  for  whom  it  may 
concern,"  or  some  other  equivalent  expression.  Finney  v.  The  Bed- 
ford Ins.  Co.,  8  Metcalf  348  ;  Turner  \.  Burrows,  5  Wend.  541 ;  Grover 
V.  The  Boston  Marine  Ins.   Co.,  2  Cranch,   419  ;   Wise  v.    The  Marine 
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I7is.  Co.,2&  Missouri,  86;  Flahto  v.    The  31.  &  M.  Ins.   Co.,  38  Id. 
248. 

In  SUllwell  V.  Staples,  19  N"ew  York,  400,  the  court  held  that  until 
an  unautliorized  insurance  receives  the  stamp  of  ratification,  it  is  sub- 
ject to  tlie  control  of  the  self-constituted  agent,  who  may  release  or 
surrender  it  at  pleasure.  And  it  ivas  said  to  follow  that  if  a  bailee 
covers  the  bailor's  goods  and  his  own  by  one  policy,  without  an  au- 
thority from  the  bailor,  and  the  proceeds  of  the  insurance  do  not 
exceed  the  loss  actually  sustained  by  the  bailee,  be  may  retain 
the  whole,  unless  the  bailor  adopts  the  contract  before  the  mone}^  is 
actually  paid  by  the  insurers.  This  reasoning  is  not  altogether  satis- 
factory. If  such  an  insurance  is  effected  by  virtue  of  an  implied 
authority  or  trust,  it  is  binding  from  the  outset,  and  does  not  stand  in 
need  of  ratification.  If,  on  the  other  hand,  the  trust  is  merely  volun- 
tarjr,  it  may  still  be  irrevocable  after  it  is  declared.  See  Siter  v.  2IorrU, 
I  Harris,  318;  Waters  v.  The  Monarch  Ins.  Co.,  5  Ellis  &  Bl.  8i0;  The 
London  S  Northwestern  Railway  v.  Gttjn,  1  Ellis  &  Ellis,  652.  The 
point  actually  determined  in  SUllwell  v.  Staples  would,  however,  seem 
to  be  entirelj' just,  because  equity  will  not  enforce  a  trust  in  favor  of  a 
volunteer,  until  the  claims  of  the  person  from  whom  the  consideration 
moves  are  satisfied.  It  is  true,  said  ^Vightman,  J.,  in  TJie  Railway  Co.,  v. 
Gtyn,  that  this  insurance  is  in  the  nature  of  a  voluntary  trust  under- 
taken by  the  plaintiffs  without  the  knowledge  of  the  cestui  que  trusts, 
the  owners  of  the  goods  ;  but  it  is  a  trust  clearly  binding  on  the  plain- 
tiffs in  equitj',  who  will  hold  the  amount  whicli  they  now  recover  in 
trust,  in  the  first  place  for  the  satisfaction  of  their  own  claims,  and  in 
the  next,  as  to  the  residue  in  trust  for  the  owners.  It  was,  notwith- 
standing, held  in  Siter  v.  Morrs,  1  Harris  50,  that  all  the  parties  to 
such  an  insurance  stand  on  an  equal  footing,  and  are  entitled  to  share 
alike  if  there  is  not  enough  for  all. 

Ever}'  one  who  would  be  answerable  in  the  event  of  loss  may 
effect  an  insurance  for  his  own  protection.  This  principle  lies 
at  the  foundation  of  the  contract  of  reinsurance.  The  Philadel- 
phia Ins.  Go.  V.  The  Washington  Ins.  Co.,  11  Harris,  250;  The 
New  Yoi'l'  Bowery  Ins.  Go.  v.  The  New  York  Ins.  Go.,  12  Wend. 
851 ;  and  has  been  applied  in  a  great  variety  of  other  instances.  A 
common  carrier  would  have  an  insurable  interest  on  this  ground  if 
there  were  no  other.  Groioley  v.  Cohen,  3  B.  &  Ad.  478  ;  Vannatla  v. 
The  Ilutual  Ins.  Co.,  2  Sandford,  490;  Savage  v.  The  Corn  Exchange 
Ins.  Co.,  36  New  York,  655.  The  principle,  however,  does  not  apply  to 
losses  by  the  perils  of  the  seas,  which  are  excepted  from  the  bill  of 
lading,  nor  to  a  carrier  by  land,  who  guards  himself  from  liability  by 
notice.  It  has  been  said  to  follow,  that  a  carrier  who  is  not  responsi- 
ble for  losses  by  fire  cannot  effect  a  fire  insurance  ;  Steele  v.  The  Frank- 
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lin  Fire  Ins.  Co.,  5  Harris,  290  ;  but  this  decision  is  contrary  to  tlie 
English  authorities,  which  establish  that  a  warehouseman,  carrier  or 
other  bailee,  may  insure  to  the  full  value  of  the  property,  even  when  he 
is  not  liable  for  injuries  occasioned  by  accidental  causes.  Savage  v. 
The  Co7-n  Exchange  Ins.  Co.,  1  Bosworth,  1  ;  Walters  v.  The  Monarch 
Life  Ins.  Co.,  5  Ellis  &  Bl.  8T0  ;  The  London  &  Western  &  North- 
western R.  Go.  V.  Ghjn,  1  Ellis  &  Ellis,  651. 

A  hirer  or  borrower  who  enters  into  an  absolute  agreement  for  the 
return  of  the  chattel  entrusted  to  his  keepiog,  has  an  insurable  interest ; 
and  in  Olive  v.  Logan,  13  Mass.  133,  the  plaintiif  was  held  entitled  to 
recover  the  whole  value  of  the  vessel,  although  his  title  only  extended 
to  one-half,  on  proof  that  he  had  chartered  the  residue,  with  a  stipulation, 
to  be  answerable  for  it  in  the  event  of  loss.  For  a  like  reason,  an 
agreement  by  a  special  owner  to  insure  in  the  name  of  the  general 
owner,  may  be  executed  through  a  policy  in  the  name  of  the  person  who 
makes  the  agreement.  An  insurance  by  a  charterer  who  had  covenanted 
to  insure  the  vessel,  was  upheld  in  Bartlett  v.  Walton,  13  Mass.  26'!,  by 
virtue  of  this  doctrine,  which  also  applies  when  a  mortgagee  or  vendor 
agrees  to  keep  the  premises  insured  for  the  benefit  of  the  mortgagor  or 
purchaser  (ante)  ;  The  Or.  M.  Ins.  Co.  of  Wheeling  v.  Morrison,  1 1 
Leigh,  354;  Kernochan  v.  The  Ins.  Co.,  I'T  New  York,  428;  or  con- 
versely when  the  mortgagor  or  vendee  enters  into  such  an  agreement 
with  the  mortgagee  or  vendor  (ante  833).  Benjamin  v.  The  Saratoga 
31.  &  F.  Ins.  Co.,  11  New  York,  414;  Gresswell  v.  The  Brooklyn  F. 
Ins.  Co.,  39  Barb.  227.  The  principle  is  the  same  when  one  of  several 
tenants  covenants  to  insure  for  the  benefit  of  the  others,  or  a  lessee  for 
years  enters  into  such  an  agreement  with  the  landlord.  Motley  v.  The 
Ins.  Co.,  29  Maine,  336;  Starks  v.  Sikes,  8  Gray,  609. 

It  is  commonly  said  that  the  insured  must  be  interested  when  the 
policy  is  effected  and  at  the  time  of  the  loss  (ante,  806).  Neither  branch 
of  this  proposition  is  strictly  accurate.  What  the  former  signifies  is, 
that  a  policy  intended  as  a  wager  will  not  be  rendered  valid  by  the  sub- 
sequent acquisition  of  an  interest  in  the  property  at  risk.  The  contract 
of  insurance  would  not  be  adequate  as  one  of  indemnity  if  it  could 
not  extend  to  future  purchases,  which  there  might  not  be  time  to  cover 
after  they  were  made.  Bhind  v.  Wilkinson,  2  Taunton,  237  ;  Lane  v.  The 
Maine  M.  Ins.  Co.,  12  Maine,  44.  In  Bhind  v.  Wilkinson,  it  was  said 
to  be  "  an  every  day's  experience  to  insure  goods  for  the  return  voj'age 
lono-  before  the  goods  were  bought."  An  insurance  by  a  shopkeeper 
of  his  stock  in  trade,  will  therefore  cover  such  goods  as  he  may  buy 
from  time  to  time,  in  the  course  of  his  business.  Hooper  v.  The  Hud- 
son Biver  F.  Ins.  Co.,  n  New  York,  424,  426;  Wolf  y.  The  Safety 
F.  Ins.  Co.,  39,  Id.  49;  Hoffman  v.  The  ^tna  Ins.  Co.,  32  Id.  405. 
In  Wolf  V.    The  Safety  F.  Ins.  Co.,  the  court  said  that  a  condition 
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against  alienation  did  not  apply  to  a  stocli  of  goods  kept  for  sale. 
It  bad  been  repeately  held  that  the  assured  might  sell  and  replace  his 
entire  stock  as  often  as  his  own  interests  might  require,  and  that 
the  policy  would  protect  whatever  goods  might  chance  to  be  on  hand 
when  the  loss  occurred. 

Accordinglj!-,  when  the  person  insured  under  such  a  policy,  sold  his 
entire  stock  of  goods  and  bought  them  back  again  after  an  interval  of 
six  months,  the  court  held  that  he  might  still  recover  for  a  subsequent 
loss.  Lane  v.  The  Marine  II.  Ins.  Co.,  12  Maine,  44.  Under  these  cir- 
cumstances, the  contract  is  suspended  but  not  vacated,  and  revives 
when  the  subject  is  again  brought  within  the  reach  of  the  policy. 
Hooper  v.  The  Hudaon  Biver  F.  Ins.  Co.;  Wolf  v.  The  Safety  31  Jn.s. 
Co.  The  principle  would  apparently  be  the  same  in  the  case  of  the  sale 
and  repurchase  of  a  house  or  vessel.  In  like  manner  a  wharfinger  or 
warehouseman  may  maintain  a  floating  policj'  for  the  protection  of 
such  goods  as  may  be  sent  to  him  from  time  to  time  in  the  course  of  his 
business.  Croicleyv.  Cohen,  3  B.  &  Ad.  418;  JVaiei's  v.  .The  Monarch 
F.  &  L.  Ins.  Co.,  5  Ellis  &  Bl.  870,  886.  So  a  householder  who  has 
insured  his  furniture,  will  not  lose  the  protection  of  the  polic}'  bj'  buy- 
ing new  carpets  or  refurnishing  his  dwelling. 

In  like  manner,  a  purchaser  may  insure  against  an  injury. which 
occurred  before  the  goods  were  bought.  Sutherland  \.  I'mtt,  11  M. 
&  \Y.  296  ;  Mead  v.  Davidson,  3  Ad.  &  E.  303.  It  is  well  settled,  that 
a  past  event  ma.y  be  the  subject  of  an  insurance.  The  Philada.  L. 
Ins.  Co.  V.  The  American  L.  &  F.  Ins.  Co.,  11  Harris,  C5.  This 
results  from  a  principle  common  to  aleatory  contracts.  In  the  noted 
case  of  The  Earl  of  March  v.  Piggot,  5  Burrow,  3802,  Jilr.  Piggot 
wagered  that  his  father  would  survive  Sir  Wm.  Coddiugton.  In 
point  of  fact,  his  father  was  actually  dead,  but  this  was  not  known  at 
the  time  to  either  party.  It  was  objected  that  the  contract  was  invalid 
for  want  of  a  consideration.  The  parties  contemplated  a  future  con- 
tingency, and  not  an  event  which  had  already  happened.  Mr.  Piggot 
incurred  a  certain  loss,  and  there  was  no  risk  on  the  part  of  Earl  of 
March.  The  King's  Bench  were,  however,  of  opinion,  that  if  the 
event  was  certain  in  one  aspect,  it  was  uncertain  in  another,  liecause 
the  parties  did  not  know  how  it  would  turn  out.  The  plaintitf  accord- 
ingly had  judgment. 

It  is  established  under  this  doctrine,  that  an  insurance,  lost  or  not 
lost,  will  cover  a  loss  occurring  prior  to  tlie  execution  of  the  policy,  if 
the  injury  is  unknown  to  both  the  parties,  or  both  are  cognizant  of  it. 
Mend  V.  Davidson,  3  A.  &  E.  303,  11  M.  &  W.  296,  301.  The  question 
arose  in  Sutherland  v.  Pratt,  on  a  demurrer  to  a  plea  alleging  that 
the  loss  in  the  declaration  mentioned,  occurred  before  the  plaintiff 
acquired  or  had  anj'  interest  in  the  property  at  risk.     The  defence  set 
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up  by  the  plea,  said  Park  Baron,  in  delivering  judgment,  "  is  no 
answer  to  the  declaration.  The  plea  admits  expresslj',  that  the  plain- 
tiff had,  during  the  voyage,  an  interest  in  the  goods  on  board,  to  the 
amount  insured  thereon,  and  it  admits  impliedly  (for  it  does  not  deny 
that  allegation),  that  the  insurance  was  made  for  the  use  and  benefit 
and  on  the  account  of  the  plaintiflf,  that  is,  as  a  contract  of  indemnity 
to  the  plaintiff,  against  any  loss  in  respect  of  that  interest,  by  any  of 
the  perils  insured  against.  This  being  admitted,  the  simple  question 
is,  whether  it  is  an  answer  to  an  action  on  a  policy  on  goods  (lost  or 
not  lost),  that  the  interest  in  them  was  not  acquired  until  after  the  loss. 
We  are  of  opinion  that  it  is  not.  Such  a  policy  is  clearly  a  contract  of 
indemnity  against  all  past,  as  well  as  future  losses,  sustained  by  the 
assured,  in  respect  to  the  interest  insured.  It  operates  just  in  the 
same  way  as  if  the  plaintiff  having  purchased  goods  at  sea,  the  defend- 
ant, for  a  premium,  had  agreed  that  if  the  goods  had  at  the  time  of  the 
purchase  sustained  any  damage  by  perils  of  the  sea,  he  would  make  it 
good.     The  plea,  therefore  is  bad  in  substance." 

"  It  was  argued  that  upon  the  pleadings,  it  might  be  assumed  that 
the  plaintiff  bought  the  goods  in  their  damaged  state,  and  consequently 
was  not  entitled  to  any  indemnity  for  that  damage.  But  it  does  not 
appear  that  he  had  purchased  them  as  damaged  goods.  If  that  had 
been  true,  he  could  not  have  recovered  on  this  policy,  on  a  plea  denying 
the  loss  by  the  plaintiff  bj'  perils  of  the  seas  ;  and  that  would  have  been 
the  proper  form  of  plea  to  have  raised  this  question. " 

In  this  instance,  the  loss  was  merelj''  partial ;  and  the  better  opinion 
seems  to  be  that  as  the  sale  of  a  chattel,  which  has  been  destroyed  by 
the  perils  of  the  sea,  or  in  any  other  way,  is  invalid ;  Barr  v.  Gibson, 
3  M.  &  W.  390  ;  it  will  not  confer  an  insurable  interest;  Sutherland 
Y.  Pratt,  11  M.  &  W.  296,  301  ;  unless  the  consideration  is  a  loan,  or 
paid  in  advance,  when  the  vendee  will  be  interested  in  the  preservation 
of  the  property  as  a  means  of  reimbursement. 

The  words  lost  or  not  lost,  are  only  important  as  showing  an  inten- 
tion that  the  contract  shall  operate  retroactively  ;  and  the  effect  will 
be  the  same  when  this  appears  in  anj'  other  manner.  A  policy  on 
time  will,  therefore,  cover  a  loss  occurring  after  the  inception  of 
the  risk,  although  before  the  execution  of  the  policy.  Goggdiall  v. 
The  American  Ins.  Co.,  4  Wend.  283.  And  this  equally  is  true  of  an 
agreement  by  one  insurer,  to  assume  a  risk  which  has  been  taken  by 
another.  The  Philada.  Life  Ins.  Go.  v.  The  American  L.  &  F.  Ins. 
Co.,  11  Harris,  65.  Under  these  circumstances,  the  contract  must 
relate  back  to  the  inception  of  the  risk  in  order  to  attain  the  object. 
In  The  Philada.  Life  Ins.  Go  v.  The  American  L.  &  31.  Ins.  Go.,  the 
defendants  were  accordingly  held  liable  on  a  reinsurance  of  the  life  of 
Maxwell  Nusbaum,  for  the  tei'm  of  one  year,  although  Nusbaum  was 
VOL  II. — 54 


8n0 


INSURABLE    INTEREST. 


dead  when  the  policy  was  executed,  and  it  did  not  state  when  the  j'ear 
was  to  begin.  And  the  insurers  are  in  general  answerable  for  a  loss 
occurring  subsequently  to  the  time  appointed  for  the  inception  of  the 
risk,  although  before  the  insurance  was  effected.  Hallock  v.  The  Ins. 
Co.,  2  Butcher,  268. 

The  damages  in  an  action  on  a  policy  of  insurance  will  be  measured 
by  the  injury  to  the  property  at  risk,  unless  it  is  clearly  apparent  that 
a  smaller  sum  will  be  an  adequate  compensation  for  the  loss  sustained 
by  the  person  for  whose  benefit  the  insurance  was  effected.    Tiie  recovery 
of  a  mortgagee  or  vendor  may  consequently  extend  to  the  whole  value 
of  the  building,  although  the  land  is  a  sufficient  security  for  the  debt. 
King  v.  The  31.  F.  Ins.  Co.,  5  Cnsliing,  1 ;  Updegraff  v.  The  Insurance  Co., 
9  Harris,  513  (ante).    In  like  manner,  if  the  loss  sustained  by  a  tenant,  for 
life  or  by  the  courtesy  is  less  in  one  sense  than  if  he  owned  the  fee,  it 
cannot  be  made  good  in  another  without  paying  him  a  sufficient  sum  to 
rebuild  the  premises  or  procure  another  house.    Curry  v.  The  Common- 
iveallh  Ins.  Co.,  10  Pick,  53.t;    The  Franklin  Fire  Ins.  Go.  v.  Drake,  2 
B.  Monroe,  471.     If  there  be  an  equity  controlling  the  strict  letter  of 
the  contract,  it  is  not  on  tlie  side  of  the  insurers  who  have  received  a 
full  consideration;  Jwngr  v.  The  Insurance  6'a,  but  of  the  reversioner 
or  remainderman  to  have  the  fund  specifically  applied  to  the  restoration 
of  the  building.     Brough  v.  Higgins,  2  Grattan,  408.     So  a  tenant  who 
has  the  privilege  of  removing  a  building  at  the  end  of  the  term,  may 
recover  the  whole  value  of  the  structure  as  it  stood,  altliough  it  would 
have  been  worth  little  or  nothing   if  taken   down.     Laurent  v.  The 
Chatham  Fire  Ins.  Co.,  1  Hall,  41  (ante,  811).    The  principle  is  the  same 
when  a  house  is  built  in  pursuance  of  an  authorit}^  given  by  the  owner 
of  the  land,  with  an  express  or  implied  right  of  removal  if  the  license  is 
revoked.     Fletcher  v.  Coinmonwealth  Lis.  Co.,  18  Pick.  417.     Another 
instance  of  the  principle  may  be  afforded  when  a  building  which  has  been 
mortgaged  for  more  than  it  is  worth,  is  conveyed  subject  to  the  mort- 
gage.    Under  these  circumstances  the  purchaser  acquires  nothing  of  a 
pecuniary  value,  and  is  not  liable  for  the  debt;  but  he  has,  notwith- 
s-tanding,  an  isurable  interest,  which  agreeably  to  Borden  v.  The  Uingh- 
havi  Fire  Ins.   Co.,  18  Pick,  .523,  should  be  measured  bj-  the  cost  of 
the  building,  without  regard  to  the  incumbrance  (ante). 

A  policy  of  insurance  against  fire,  or  the  perils  of  the  seas,  is  pro- 
perly a  contract  of  indemnit}-  to  mak^  good  the  loss  sustained  bj-  the 
insured  in  his  goods,  buildings  or  effects.  Dalbyv.  The  Life  Insurance 
Co.,  15  C.  B.  3G5,  387.  If  the  plaintiff  had  no  interest,  or  if  tiiat  in- 
terest was  not  damnified  b3'  tlie  event  against  which  the  insurers  stipu- 
lated, he  is  not  entitled  to  judgment.  IlamHllon  v.  Mendcs,  2  Burrow, 
1210.  It  has  indeed  been  said  that  insurances  without  interest  were 
valid  under  tlie  common  and  commercial  law.      Craxvford  v.  Hunter, 
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8  Term,  13 ;  Powles  v.  Lines,  11  M.  &  W.  10.  And  in  Powles  v.  limes, 
Lord  Abinger  seems  to  have  tliought  that  insurance  was  a  gaming 
contract,  which  Parliament  had  converted  into  a  contract  of  indemnity  ; 
but  this  is  questionable  if  predicated  of  a  policy  in  the  ordinary  form, 
because  the  language  and  indeed  the  name  of  the  contract  import ; 
that  the  object  is  security  against  actual  loss.  Thus  Emerigon  ob- 
serves that  a  promise  to  paj'  a  sum  certain  on  the  arrival  of  a  vessel, 
or  if  she  is  lost  at  sea,  is  a  wager  in  terms,  as  it  may  be  in  design  ; 
but  that  an  instrument  by  which  the  owner  of  a  ship  or  cargo 
causes  himself  to  be  insured  against  the  happening  of  an  event  b}' 
which  it  may  be  injured,  is  agreeably  to  the  ordinary  use  of  words,  a 
contract  to  save  him  harmless,  which  must  necessarily  fail  unless  he 
has  some  interest  in  the  property  at  risk.  Emerigon  Traite  des 
Assurances,  Chap.  1,  Sect.  1,  In  like  manner  Lord  Hardwicke  observed 
in  The  Sadler's  Tns.  Co.  v.  Badcock,  2  Akyns,  534,  that  a  fire  policy 
must  be  construed  as  a  contract  to  insure  the  person,  because  it  is 
obviously  impracticable  to  insure  the  thing.  Li  Ooddard  v.  Garret, 
2  Vernon,  268,  it  was  said  to  be  the  established  rule  that  if  a  man 
causes  himself  to  be  insured  without  interest,  the  insurance  is  void, 
although  it  be  expressed  in  the  policy  "  interest,  or  no  interest." 

It  is  therefore,  obvious,  that  when  the  policy  fails  as  an  insurance 
from  the  want  of  interest,  it  cannot  be  enforced  as  a  wager  without 
doing  violence  to  the  intention  of  the  parties,  by  substituting  a  new 
contract  for  that  originally  contemplated.  A  court  of  equity  would 
consequently  intervene  under  these  circumstances  for  the  protection  of 
the  insurer  by  ordering  the  policy  to  be  surrendered  for  cancellation  ; 
Lucena  v.  Crawford,  2  New  Rep.  315  ;  and  this  course  was  pursued 
in  Goddard  v.  Garrett,  2  Vernon,  267,  although  tbe  instrument  was 
expressed  "interest  or  no  interest." 

In  Lucena  v.  Crawford,  2  New  R.  269,  322,  Lord  Eldon  observecl 
on  this  decision  and  the  dicta  of  Lord  Kenyon,  in  Crawford  v.  Hunter, 
8  Term,  13,  that  the  words  interest  or  no  interest  were  meant  only  to 
dispense  with  the  proof  of  interest.  If  the  insurer,  after  having  ad- 
mitted the  existence  of  an  interest  which  was  supposed  to  be  incapable 
of  proof,  discovered  that  no  interest  existed,  he  might  complain  to  a 
court  of  equity  that  he  had  been  surprised,  and  the  policy  would  be 
ordered  to  be  delivered  up.  Such  decrees  had  been  made  in  numerou.s 
instances,  and  could  only  be  explained  on  this  ground.  It  follows^ 
that  if  the  clause  "  interest  or  no  interest"  may  operate  as  a  waiver 
where  a  real  interest  is  at  risk,  it  will  not  uphold  a  wager.  Ruse  v. 
The  Mutual  Life  Insurance  Company,  23  New  York,  516,  524. 
The  case  of  Depaiha  v.  Ludlow,  Comyn,  369,  is  not  at  variance 
with  these  principles.  The  court  held  that  where  the  policy  is 
expi'essed  to  be  interest  or  no  interest,  the  insurers  are  precluded  from 
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controverting  the  plaintiff's  interest,  but  it  did  not  follow  that  they  could 
not  show  that  the  policy  was  intended  as  a  wager,  and  not  for  the  protec- 
tion of  an  interest,  which  though  real,  was  insusceptible  of  being  estab- 
lished with  the  certainty  required  by  the  rules  of  evidence.  The  better 
opinion  would  therefore  seem  to  be,  that  a  recovery  cannot  be  had  on 
a  policy  without  interest,  unless  it  appears  not  only  that  the  plaintiff 
intended  to  make  a  wager  as  distinguished  from  an  insurance,  but  that 
the  defendants  knew  and  acquiesced  in  this  design. 

It  is,  however,  obvious  that  an  insurance  maj^  be  used  as  a  cover  for 
a  wager,  or  a  wager  made  in  the  form  of  an  insurance ;  Patterson  v. 
Powell,  9  Bing.  320  ;  2  Smith's  Leading  Cases,  336,  6  Am.  ed.  ;  as  in 
the  case  of  Roehuck\.  Hamerton,  Cowper,  VSt,  where  a  wager  on  the  sex 
of  the  Chevalier  D'Eon,  was  drawQ  as  a  policy  ;  and  the  English  judges 
have  in  general  held  that  while  an  insurance  is  prima  facie  a  con- 
tract for  indemnity,  this  presumption  may  still  be  repelled  by  the  lan- 
guage of  the  instrument,  or  by  extrinsic  evidence  showing  that  the  in- 
tention was  to  wager  and  not  to  insure.  Hence,  policies  without 
interest,  or  wagers  in  the  form  of  policies,  were  of  constant  occurrence, 
nntil  the  statute  19  Geo.  II.  c.  Y,  rendered  all  insurances  without 
interest,  on  ships  belonging  to  the  king  or  any  of  his  subjects  illegal 
and  void ;  and  are  still  valid,  when  foreign  ships,  which  do  not  fall 
within  the  words  of  that  statute,  are  in  question,  Thus,  in  Grawford 
V.  Hunter,  8  Term,  13,  a  declaration  on  the  insurance  of  a  foreign 
ship  was  held  good  without  an  averment  of  interest,  apparently  on 
the  ground,  that  the  polic}'  itself,  when  given  in  evidence,  might  dis- 
close an  intention  to  wager  and  not  to  insure.  This  decision  was  fol- 
lowed in  Nantes  v.  Thompson,  2  East,  385,  and  judgment  given  for  the 
plaintiff,  on  a  demurrer  to  a  declaration  which  contained  no  averment 
of  interest,  notwithstanding  the  argument  that  the  use  of  the  word 
''  insured  "  in  the  policy  necessarily  implied  an  agreement  to  indemnify', 
and  therefore  required  that  some  interest  should  be  set  forth,  as  a 
means  of  showing  that  the  destruction  of  the  vessel  had  resulted  in 
loss  or  injury.  But  this  objection  was  overruled  \>y  the  court,  on  the 
ground  that  usage  had  attached  a  secondary  meaning  to  the  word  in- 
surance, which,  though  less  appropriate,  was  perfectly  well  known  and 
understood,  under  which  it  might  be  enforced  as  a  wager,  when  the 
want  of  interest  rendered  it  inoperative  as  a  contract  of  indemnity  or 
insurance,  in  the  proper  sense  of  the  term.  "  That  the  word  assured," 
said  Grose,  J.,  "  ma}^  be  understood  to  import  a  contract  to  jiay  a 
certain  sum  upon  the  happening  of  the  events  specified  in  a  policy, 
without  any  regard  to  interest,  seems  to  follow  from  what  was  not 
denied  by  the  defendant's  counsel,  viz.,  that  the  plaintiff  might  have  re- 
covered, had  the  policy  used  the  words,  '  interest  or  no  interest,' in 
which  case,  unless  a  sense  be  given  to  the  word  assured,  different  from 
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its  proper  meaning,  there  would  be  a  contradiction  in  terms  ;  for  it 
would  be  a  contract  to  indemnify  a  man  against  risks,  by  which,  on 
the  face  of  the  instrument,  it  would  appear  that  he  could  not  be  dam- 
nified ;  and  to  make  such  contract  intelligible,  the  words  'intei-est  or 
no  interest,'  must  be  understood  as  pointing  out,  that  the  word  'as- 
sured '  was  not  to  be  understood  in  its  original  and  proper  sense.  In 
making  the  statute  19  Geo.  2,  the  Legislature  must  have  understood 
that  the  word  '  assured '  had  an  improper,  as  well  as  a  proper  meai> 
ing,  by  its  prohibiting  assurances,  '  interest  or  no  interest,  which  is  a 
very  different  thing  from  an  insurance  without  further  proof  of  interest 
than  the  policy,  which  is  also  mentioned  in  the  statute  ;  for  the  latter 
is  an  admission  of  interest  to  the  amount  of  the  sum  in  the  policy,  and 
is  consistent  with  the  proper  sense  of  the  word  '  assured,'  and  not  like 
an  insurance  without  interest,  which  in  strict  sense,  would  be  a 
contradiction  in  terms.  The  statute  14  Geo.  3,  c.  48,  also  treats 
this  ,word  '  insurance,'  as  having  this  less  proper  sense.  Its  title 
is  '  An  act  for  regulating  insurances  on  lives,  and  for  prohibiting 
such  insurances,  except  in  cases  where  persons  insuring  shall  have  an 
interest  in  the  life  or  death  of  the  persons  insured  ;  and  its  preamble 
recites,  that  the  making  of  insurances  on  lives  or  other  events,  wherein 
the  insured  shall  have  no  interest,  has  introduced  a  mischievous  kind 
of  gaming  ;  and  then  the  statute  enacts,  that  no  insurance  shall  be 
made  on  any  event,  wherein  the  person  on  whose  account  such  policies 
shall  be  made  shall  have  no  interest.  Here  the  Legislature  treats  in- 
surance as  a  thing  which  may  exist  without  an  interest ;  but  if,  accord- 
ino-  to  the  defendant's  argument,  that  could  not  be,  the  act  should  have 
been  against  wagering  under  the  form  or  pretence  of  insurance,  and 
should  have  enacted  that  no  agreement  of  the  parties,  to  dispense  with 
the  proof  of  interest  or  admission  of  interest,  if  it  could  be  shown  not 
to  exist,  should  enable  the  persons  so  contracting  to  recover." 

The  defect  in  this  reasoning  obviously  is,  that  if  the  appropriate 
sense  of  the  word  "insure"  be  to  indemnify,  or  save  harmless,  a 
declaration  on  a  policy  of  insurance,  which  neither  avers  interest,  nor 
excuses  the  want  of  such  an  averment,  by  an  allegation  that  the  policy 
was  made  without  reference  to  interest,  or  was  intended  as  a  wager, 
must  necessarily  be  bad,  as  founded  upon  a  promise  of  indemnity,  and 
yet,  not  showing  that  the  plaintiff  has  been  damnified.  The  judg- 
ment of  the  King's  Bench  was  accordinglj'  reversed  in  error,  by 
the  Exchequer  Chamber ;  Mansfield,  C.  J.,  remarking  that  every  in- 
surance must  be  presumed  to  be  on  interest,  until  the  contrarj^  ap- 
peared, and  that  a  policy  consequently  could  not  be  construed  as  a 
wager,  without  something  to  show  that  such  was  its  true  character. 
Cousin  v.  Nantes,  3  Taunton,  113. 

It  is  established  in  England  under  this   decision,  that  a  recovery 


854  INSURABLE  INTEREST. 

cannot  be  bad  on  a  policy  of  insurance  without  averring  interest,  and 
sustaining  tlie  allegation  by  proof;  2  Arnould  on  Insurance,  1265;  and 
such  would  also  seem  to  be  the  rule  in  the  United  States.  The 
IlUiKiis  31.  L.  Ins.  Go.  v.  The  Marseilles  M.  ,Ins.  Co.,  Gilman,  236, 
264  ;  Gilbert  v.  The  North  Am.  Ins.  Co.,  23  Wend.  43  ;  Howard  v.  The 
Albany  Ins.  Co.,  3  Denio,  301;  Euse  v.  The  31.  L.  Ins.  Co.,  23  ^e.vf 
York,  516.  A  line  is,  however,  drawn  in  New  York,  under  which 
interest  ruust  be  averred  in  declaring  on  a  life  or  fire  policj'  ;  Freeman 
V.  The  Fulton  Fire  Ins.  Co.,  38  Barb.  247  ;  Fowler  v.  The  New  York 
Ins.  Co.,  23  Barb.  143  ;  26  Xew  York,  422-23  ;  Rase  v.  The  31.  L.  Ins. 
Co. ;  Hoiuarcl  v.  The  Albany  Ins.  Co.,  but  not  when  the  insurance  is 
against  loss  b^' the  perils  of  the  sea.  Glendenning  y .  Church,  3  Caines, 
141  ;  Buchanan  v.  The  Ocean  Ins.  Co.,  6  Cowen,  322  ;  Juhel  v. 
Church,  2  Johnson's  Cases,  333;  Foivler  v.  The  New  York  Ins.  Co.; 
Freeman  v.  The  Fulton  F.  Ins.  Co.  But  this  distinction  which  seems 
to  have  had  its  origin  in  the  judgment  of  the  court  below,  in  Cousin  v. 
Nariles,  was  disapproved  in  Ruse  v.  The  31.  L.  Ins.  Co.,  23  New  York, 
516,  524  ;  and  would  hardly  be  sustained  if  the  point  were  to  arise  on 
demurrer,  at  the  present  da}'.  In  Clendenning  v.  Church,  and  Buchanan 
v.  The  Ocean  Ins.  Co.,  where  the  policy  dispensed  with  proof  of  inter- 
est, and  there  was  no  interest  at  risk  to  which  it  could  apply,  the 
court  held,  that  the  contract  could  not  have  been  intended  as  an  in- 
demnity, and  must  consequently  be  construed  as  a  wager.  But  judg- 
ment was  given  in  both  these  cases  for  the  insurers,  on  the  ground  that, 
although  insurances  without  interest  were  valid,  they  were  mere  bets 
on  the  arrival  of  the  vessel,  which  gave  no  right  of  action  to  the  insured 
for  partial  injuries,  nor  unless  the  completion  of  the  voyage  was  pre- 
vented by  her  entire  destruction;  and  Kent,  C.  J.,  said  in  Clenden- 
ning V.  Church,  that  wager  policies  ought  not  to  be  encouraged,  nor 
the  time  of  the  court  occupied  in  discussing  them.  Statutory  enact- 
ments have  now  rendered  contracts  of  wager  invalid  in  some  of  the 
States  of  the  Union,  among  which  may  be  enumerated  New  York  and 
Connecticut;  Wheeler  y.  Spencer,  15  Conn.  28;  Fowler  \.  Van  Saai'- 
dam,  1  Denio,  531 ;  while  the  courts  have  been  guided  to  the  same  re- 
sult in  others,  by  general  principles  of  policy  and  morals.  Thomas  v. 
Cronise,  16  Ohio,  54;  West  w .  Holmes,  26  Vermont,  530  ;  2  Smith's 
Leading  Cases,  343,  6  Am.  ed.  It  would,  moreover,  appear — and  the 
general  current  of  authority  in  this  country  sanctions  the  position — 
that  if  wagers  may  be  enforced  under  ordinary  circumstances,  they 
should  still  be  held  void,  when  made  on  the  loss  or  destruction  of  a 
bouse  or  vessel,  as  having  an  especial  tendency  to  endanger  the  safety 
and  well  being  of  the  community.  The  Sadler's  Co.\.  Badcock,  2  At- 
kyns,  554,  556;  Ruse  v.  The  3L  B.  L.  Ins.  Co.,  23  New  York,  516,  523. 
Accordingly,  when  the  question  arose  in  Armory  v.  Gilman,  2  Mass. 
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1,  the  court  inclined  to  tlie  opinion,  that  if  the  policy  before  them  was 
intended  to  take  effect  without  regard  to  interest,  it  was  invalid  as 
being  a  wager  in  an  objectionable  form.  A  similar  view  was  taken  at 
an  earlj;-  period  in  Pennsylvania  in  advance  of  the  subsequent  course 
of  decision  under  which  all  gaming  contracts  are  illegal  and  void. 
And  an  insurance  without  interest  would  probably  be  held  invalid,  even 
in  those  States  where  a  recovery  may  still  be  had  on  an  ordinary  bet. 
A  wager  on  the  life  of  a  human  being,  a  wager  that  a  man  who  is  under 
indictment  will  be  convicted,  a  wager  on  the  result  of  an  election  ;  in 
short,  every  gaming  contract  having  a  dangerous  or  immoral  tendency, 
is  contrary  to  the  fundamental  principles  of  jurisprudence,  and  cannot  be 
made  a  ground  of  recovery  in  a  court  of  justice.  The  mere  possibility 
that  the  wager  may  have  an  undue  influence  on  the  mind  of  another,  is 
enough  to  render  it  void.     Evans  v.  Jones,  5  M.  &  W.  17,  81. 

An  insurance  by  a  stranger  to  the  ship  and  cargo,  is  clearly  within  this 
rule.  Property  and  life,  the  common  interest,  and  the  safety  of  the  crew 
and  passengers,  are  alilie  endangered  by  a  contract,  which  furnishes  a 
powerful  motive  for  compassing  the  destruction  of  the  vessel  or  break- 
ing up  the  voj'age,  It  is  therefore  probable  that  a  wager,  in  the  form 
of  a  policy,  on  the  life  of  a  human  being  or  the  loss  of  a  vessel  would 
now  be  held  invalid  in  England  and  the  United  States,  on  general 
principles.  Fowler  v.  The  New  York  Ins.  Co.,  26  New  York,  422; 
Gilbert  v.  The  North  American  Fire  Ins.  Co.,  23  Wend.  43  ;  The  Mu- 
tual Fire  Ins.  Go.  v.  The  Marseilles  Manufacturing  Go.,  1  Gilman, 
236  ;  Adams  v.  The  Ins.  Co.,  1  Rawle,  107. 

It  has,  indeed,  been  said,  that  an  action  may  be  sustained  in  one 
State  of  the  Union  on  a  policy  executed  in  another,  without  proof  of 
interest,  on  the  ground  that  wager  policies  were  good  at  common  law, 
and  tliat  the  common  law  must  be  presumed  to  prevail,  unless  some 
proof  is  given  that  it  does  not.  St.  John  v.  The  American  M.  Life  Ins. 
Co.,  2  Duer,  419.  But  this  dictum  was  not  necessary  to  the  decision  of 
the  cause,  and  seems  to  have  been  uttered  without  adverting  to  tlie 
distinction  between  a  policy  intended  as  a  provision  for  the  contingency 
of  death,  and  a  wager  policy  in  the  strict  sense  of  the  ta-m. 

The  authorities  in  England  and  this  country  concur  in  holding  that  a 
valuation  made  in  good  faith,  and  not  as  a  cloalt  for  a  wager,  is  binding 
on  the  insurers,  and  cannot  be  opened  for  the  purpose  of  shovving  tiiat  it 
exceeds  the  real  value,  although  going  much  beyond  what  is  needed  for 
indemnity.  Howes  v.  The  Union  Ins.  Co.,  16  Louisiana,  Ann.  235  ;  Delano 
v.  The  American  Ins.  Co.,  42  Barb.  422  (ante,  718).  In  Clark  v.  The 
Ocean  Ins.  Co.,  20  Pick.  280,  the  plaintiff  was  allowed  to  recover  the 
whole  amount  of  the  valuation,  although  the  interest  at  risk  was  sus- 
ceptible of  an  exact  computation,  which  showed  that  the  loss  did  not 
equal  one-fifth  of  the  sum  which  the  insurers  were  thus  compelled  to 
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pay.  Similai-  decisions  were  made  in  Coolidge  v.  The  Gloucester  3Ia- 
rine  Ins.  Co.,  15  Mass.  354  ;  Robinson  v.  The  Manufacturers^  Ins.  Co., 
1  Metcalf,  U3;  Huth  v.  The  New  York  Ins.  Co.,  8  Boswortli,  538; 
Griswold  v.  The  Union  Ins.  Co.,  3  Blatchford,  C.  C.  Tl.  231 ;  Alsop  v. 
The  Commercial  Ins.  Co.,  1  Sumner,  451;  s.nd  Hancox  v.  The  Fish- 
ing Ins.  Co.  3  Id.  132  ;  while  in  Manning  v.  Irving,  1  C.  B.  1T8;  2  Id. 
784  ;  6  Id.,  391  (ante,  118),  judgment  was  rendered  against  the  insurers 
for  £1Y,000,  on  a  valued  policy,  although  the  vessel  insured  was  worth 
only  £9,000,  and  might  have  been  repaired  for  £10,500,  thus  giving  the 
insured  £6,500  more  than  he  could  have  recovered,  if  the  question  had 
arisen  on  the  evidence.  In  like  manner,  the  receipt  of  a  fall  indem- 
nity for  the  loss,  under  the  provisions  of  a  prior  insurance,  will  not 
preclude  a  recovery  on  a  subsequent  valued  polic}-,  for  the  excess  of 
the  valuation  over  the  amount  thus  received,  even  when  the  latter 
contains  an  express  proviso,  that  it  shall  only  extend  to  so  much  of 
the  property  as  is  not  covered  by  any  prior  insurance.  Pleasants  v. 
The  Maryland  Ins.  Co.,  8  C ranch,  56;  Kane  v.  The  Columbian  Ins. 
Co.,  8  Johnson,  229;  Minturn  v.  The  Columbian  Ins.  Co.,  10  Id.  lb. 

This  course  of  decision,  seems  to  have  originated  in  the  difficult}'  of 
substantiating  the  extent  and  value  of  the  interest  at  risk,  under  the 
rules  of  evidence,  and  the  consequent  necessity  for  allowing  the  parties 
to  liquidate  the  damages  beforehand  by  agreement.  There  are  many 
cases  where  the  real  value  of  the  property  to  the  owner,  or  the  injury 
which  he  will  sustain  if  it  is  destroyed,  cannot  be  shown  with  certainty 
by  the  ordinary  means  of  proof.  Hence  the  courts  have  sanctioned  a 
seeming  departure  from  the  true  end  of  the  contract  of  insurance,  in 
order  to  reach  it  more  effcctuallj',  and  permit  the  parties  to  affix  an 
arbitrary  value  to  the  property  insured,  which  derives  its  force  from 
their  mutual  agreement,  and  can  onlj'  be  set  aside  for  mistake  or  fraud 
(ante,  119). 

This  is  strikingly  illustrated  by  the  case  of  Manning  v.  Irving, 
where  the  special  verdict  showed,  that  although  the  market  value  of 
the  vessel,  which  would  have  been  the  measure  of  damages  in  a  suit  on 
an  open  policy,  \tfas  only  £9,000,  she  had  cost  £17,500,  if  the  seamen's 
wao-es,  stores,  and  other  expenditures  incurred  during  the  prosecution 
of  the  voyage,  were  taken  into  the  account  and  added  to  her  intrinsic 
value.  An  inquiry  conducted  under  the  ordinary  rules  of  evidence, 
would  therefore  have  been  inadequate  to  the  exigencies  of  the  case 
and  the  purposes  of  substantial  justice,  which  could  only  be  attained 
bv  permitting  the  parties  to  fix  the  value  at  risk  by  an  agreement 
which  obviated  the  difficulties  that  would  necessarily  have  attended 
on  an  attempt  to  establish  it  by  proof 

An  insurance,  interest  or  no  interest,  is  invalid  in  England  as  con- 
trary to  the  19  Geo.  2,  c.  7  (ante);  Alsop  v.  The  Commercial  Ins.  Co., 
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1  Snmner,  451;  and  it  seems  to  have  been  thought  in  Juhel  v.  Church,  2 
Johnson's  Cases,  233,  that  such  a  policy  is  prima  facie,  if  not  necessa- 
rily a  wager.  But  the  distinction  is  plain,  both  in  reason  and  under 
the  authority  of  Ooddart  v.  Garret  (ante,  851),  between  a  gaming  con- 
tract and  the  insurance  of  an  interest  which,  though  real,  is  too  indefi- 
nite for  proof.  There  are  manj"-  cases  where  the  injury  arising  from  the 
loss  of  a  cargo  or  vessel  is  a  fit  subject  for  a  contract  of  indemnity,  and 
yet  incapable  of  being  demonstrated  consistently  with  the  rules  of 
evidence.  A  recovery  cannot,  for  Instance,  be  had  under  an  insurance 
on  freight  without  proving  a  contract  with  a  third  person  to  provide  a 
cargo,  or  that  the  goods  were  actually  on  board,  and  yet  the  interest 
of  the  shipowner  in  the  arrival  of  his  vessel  at  a  port  where  there  is  a 
want  of  the  means  of  transportation,  may  be  all  the  greater,  because  he 
is  unfettered  by  prior  engagements  and  at  liberty  to  demand  the  highest 
rate  of  compensation  (ante,  817).  Hence,  a  difficulty  arises  which  can 
only  be  obviated  by  superseding  the  ordinary  rules  of  evidence,  and  in- 
suring the  freight  "  carried  or  not  carried,"  which  will  substitute  stipula- 
tion for  proof,  and  entitle  the  insured  to  recover  on  proving  the  com- 
mencement of  the  risk,  and  the  loss  of  the  vessel  before  its  completion. 
JDe  Longuemere  v.  The  Phoenix  Ins.  Co.,  10  Johnson,  127.  The  end, 
in  this  case,  justifies  the  means,  and  renders  the  policy  binding,  not  as 
an  insurance  without  interest,  but  as  an  insurance  of  an  interest  which 
really  exists,  although  insusceptible  of  exact  demonstration.  And  it 
would  seem  well  settled,  under  the  American  cases,  which  differ  in  this 
respect  from  those  in  England,  that  an  insurance  on  profits  may  be 
enforced,  without  proving  that  a  profit  would  have  been  made  had  the 
goods  arrived  in  safety,  and  even  in  opposition  to  proof  that  the  ship- 
ment would  have  come  to  a  losing  nfarket,  and  consequently  resulted 
In  a  loss  to  all  concerned.  Mumford  v.  Hallelt,  1  Johnson,  439 ;  The 
Palapsco  Ins.  Co.,  v.  Coulter,  3  Peters,  399.  The  case  of  Putnam  v. 
The  M.  M.  Ins.  Co.,  5  Met.  386,  went  still  farther  in  the  same  direction^ 
by  deciding  that  an  insurance  of  the  commissions  on  goods,  which  had 
been  consigned  for  sale  to  the  plaintiff,  was  valid,  although  he  had 
made  no  advances  upon  them,  and  there  was  nothing  to  prevent  a  re- 
vocation of  his  authority,  and  the  diversion  of  the  ccnsignment  to  an- 
other quarter.  This  decision,  which  was  sustained  by  a  reference  to  a 
dictum  of  the  same  court,  in  French,  v.  The  Lis  Co.,  16  Pick.  30, 
would  seem  at  variance  with  the  language  of  Lord  Eldon  in  Lucena  v. 
Crawford  (ante),  and  may  be  thought  to  show,  that  the  American 
courts  are  disposed  to  adopt  a  more  liberal  rule  on  this  difficult  and 
entangled  question,  than  that  which  prevails  in  England.  And  the 
better  opinion  would  seem  to  be,  that  a  policy  made  for  the  protection 
of  a  real  interest,  will  not  be  invalid  under  the  law  of  this  country,  be- 
cause it  dispenses  with  all  proof  of  interest.     The  only  diflFerence  be- 
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tweeji  such  a  stipulation  and  an  ordinary  valuation,  is,  that  the  one 
exonerates  the  insured  from  adducing  proof  of  the  quantam,  or  amount 
of  the  interest  at  risk,  while  the  other  relieves  him  from  the  necessity 
of  establishing  its  existence.  Both  Lave  their  foundation  in  the  neces- 
sitj'  of  substituting  admission  for  proof,  and  both  obviously  tend  to  free 
the  insured  from  the  rules  which  confine  the  contract  of  insurance  to 
the  purpose  of  an  indemnity,  and  preclude  it  from  being  used  for 
that  of  gain.  Ever^r  valuation  which  exceeds  the  real  value  at  risk 
borders  closely  on  a  wager,  and  may  obviously  produce  the  same  re- 
sult as  if  the  property  had  been  covered  by  an  open  policy,  and  the  ex- 
cess wagered  on  the  arrival  of  the  vessel.  Yet,  we  have  seen,  that  a 
valuation  made  in  good  faith  for  the  protection  of  a  real  interest,  will 
be  upheld,  in  opposition  to  the  clearest  and  most  convincing  evidence, 
that  it  goes  beyond  the  real  value  of  the  property  at  risk,  and  may  ren- 
der the  loss  of  the  cargo  or  vessel  a  source  of  gain.  Still  the  maxim 
modus  et  conveniio  vincunt  legem  has  certain  limits,  and  will  not  sus- 
tain a  stipulation  which  is  contrar}^  to  legal  policy.  The  insurers  may 
consequently  show  that  the  valuation  was  procured  tlirough  fraud — that 
the  property  to  which  it  relates  was  not  at  risk — or  that  it  was  designed 
as  a  cloak  for  a  wager;  Alsop  v.  The  Commercial  las.  Co.,  1  Sumner, 
457  ;  Howe  v.  Union  Ins.  Co.,  16  Louisiana,  Ann.  235  ;  and  it  has  been 
held  that  a  gross  over-valuation  unexplained,  is  of  itself  a  proof  of 
fraud.     Grisivold  v.   The  Union  Ins.  Co.,  3  Blatchford,  C.  0.  R.  231. 

The  question  arose  in  Ahop  v.  The  Commercial  Ins.  Co.,  which  was 
an  insurance  of  $10,000  on  profits  valued  at  $20,000,  "  on  goods  on 
board  "  The  Brig  Leonora,"  at  and  from  Callao  to  Baltimore,  the  policy 
to  be  the  only  proof  of  interest  required.  The  only  cargo  of  "  The  Leo- 
nora" at  the  time  of  her  departuue  from  Callao,  was  bullion,  to  the 
amount  of  $11,821,  and  hides,  invoiced  at  $7, "765.  This  state  of  facts 
gave  rise  to  an  argument  which  was  pressed  with  much  force  on  the 
part  of  the  insurers,  tliat  as  no  profit  could  well  accrue  from  a  com- 
modity which,  like  bullion,  bore  nearly  the  same  value  in  all  parts  of 
the  world,  and  the  evidence  adduced  by  the  insured,  fixed  the  profits 
on  the  hides  at  $2,000,  the  policy  was  virtually  a  wager,  and  should 
either  be  set  aside  altogether,  as  invalid,  or  the  excess  of  the  valuation 
stricken  off,  and  the  recovery  limited  to  the  real  value.  It  was  also  said, 
on  the  same  side  of  the  question,  that  a  judgment  for  the  plaintiff,  who 
had  already  received  §10,000  from  an  insurance  company  in  New  York, 
on  another  policy  on  the  same  risk,  would  give  him  ten  times  the 
amount  which  would  have  been  gained  had  the  vessel  arrived  in  safety, 
and  turn  the  contract  from  its  true  purpose  of  an  indemnity,  to  that  of 
a  bet,  or  wager.  The  question  whether  the  policy  was  intended  as  a 
wager,  and  whether  the  interest  which  it  was  designed  to  cover  had 
been  at  risk,  was  left  to  thejury,  who  found  a  verdict  for  the  plaintitf, 
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which  was  subsequently  sustained,  on  a  motion  for  anew  trial.  "  There 
is,"  said  Story,  J.,  who  delivered  the  opinion  of  the  court,  "this  dif- 
ference between  policies  in  America  and  policies  in  England,  contain- 
ing stipulations  like  those  in  the  present  policy,  '  interest  or  no  interest,' 
or  '  without  further  proof  of  interest  than  the  policy' — that,  in  the 
latter  country,  such  policies  being  prohibited  as  wager  policies,  the 
insertion  of  the  prohibited  words  in  the  policy,  is  proof  de  faclo  that 
the}''  are  mere  wagers,  whereas,  in  America  such  policies  are  not 
treated  as  necessarily  purporting  to  be  wager  policies,  but  they  are 
deemed  policies  on  interest,  if  the  parties  so  understood  and  agreed. 
So  it  was  held  in  Armory  v.  Oilman,  2  Mass.  R.  I.,  and  in  Clenderming 
V.  Ghiirch,  3  Caine's  R.  141 :  prima  facie  they  so  import,  but  the  im- 
plication may  be  rebutted  by  proofs  or  admissions. 

"  Now,  in  the  present  case,  it  is  (as  1  have  alreadj'  stated)  admitted, 
that  the  defendants  meant  to  enter  into  a  policy  on  interest,  and  not 
into  a  wager  polic}'.  They  did  not  intend  to  wager  or  game,  but  to 
insure  substantive  interests.  Whatever,  then,  the  terms  used  are,  the 
policy  is  to  be  deemed,  in  point  of  law,  an  interest  policy.  The  plain- 
tiff insists  that  he  meant  it  to  be  an  interest  policy,  and  if  he  had  a 
substantive  interest  on  board  the  ship,  capable  of  being  insured,  'I 
cannot  perceive  upon  what  principle  the  defendants  can  now  treat  it  as 
a  gaming  policy.  The  policy  was  a  wager  policy,  as  to  both  parties, 
or  to  neither  part}'.  It  has  not  a  double  character  as  a  policy  on  in- 
terest, as  to  one  and  not  as  to  the  other.  If  it  be  a  policy  on  interest, 
then,  undoubtedly,  the  plaintiff  cannot  recover,  unless  he  shows  an  in- 
terest, for  in  Massachusetts,  at  least,  the  doctrine  of  Goddarl  v.  Garret, 
2  Vernon,  R.  269,  is  in  full  force. 

"  But  whether  the  court  were,  in  a  strict  and  technical  sense,  right, 
in  this  view  of  the  matter,  or  not,  I  still  think  that  the  court  did  put 
the  law,  applicable  to  a  case  of  this  sort,  correctly  to  the  jury.  The 
court  said,  that  if  the  defendants  meant  to  insure  on  interest,  and  the 
plaintiff  meant  a  gaming  policy,  it  was  void  ;  so  that  the  point,  as  to 
the  gaming,  was  put  as  favorably  for  the  defendants,  and  as  directly  to 
the  jury,  as  it  could  be. 

"  The  next  exception  is,  that  the  court  instructed  the  jury  on  the 
point  of  valuation,  that  the  plaintiff  was  entitled  to  a  verdict,  unless 
there  was  an  over-valuation  made  by  the  plaintiff  fraudulentl3',  and  with 
a  design  to  deceive  the  defendants.  To  understand  this  exception 
fully,  it  is  proper  to  state,  that  the  line  of  argument  of  the  counsel  for 
the  defendants  on  this  point,  was  that  if  there  was  a  designed,  gross  over- 
valuation of  the  profits  by  the  plaintiff  (whatever  might  be  the  moral 
character  of  the  transaction),  it  was  in  point  of  law,  a  construq,tive  fraud 
upon  the  defendants,  which  avoided  the  policy,  and  that  a  trivial  interest 
would  not  save  the  policj-.  And  the  court  expressly  gave  the  same  opinion 
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to  the  jury.  No  point  was  made  ov  argued  as  to  any  over- valuation  by 
mistake.  But  after  tlie  close  of  the  argument,  the  counsel  for  the  de- 
fendants requested  the  court  to  instruct  the  jury,  that  if  the  plaintiff 
expected  a  larger  shipment  of  goods  than  was  actuallj'  shipped,  and 
made  his  valuation  of  profits  upon  that  basis,  he  was  entitled  to  recover 
only  pro  rata,  as  the  actual  shipments  bore  to  the  expected  sliipment. 
And  to  this  doctrine  the  court  assented,  and  instructed  the  jury  accord- 
ingly. 

"  The  charge  of  the  court  is  now  complained  of,  because  it  put  the 
case  of  gross  over-valuation  as  a  question  of  fraud  solely.     Now,  in  so 
doing,  it  did  no  more  than  repeat  the  very  doctrine  asserted  bjr  the  de- 
fendants' counsel,  and  it  was  no  part  of  its  duty  to  suggest  any  other 
points,  which,  in  certain  postures  of  the  case,  might  possibly  have  been 
urged  by  the  counsel.    But,  I  am  yet  to  learn,  that  the  law  is  otherwise 
than  is  stated  by  the   court.     By  the  law  of  Massachusetts,    valued 
policies  are  valid  in  general,  and,  certainly,  valued  policies  on  profits 
fall  within  the  same  rule.     What,  then,  is  the  effect  of  the  valuation  in 
point    of  law  ?      It   is,   that  it  shall, ,  in  all    cases    of   total  losses, 
where  there  is  a  substantial  interest,  and  bona  fides,  be  conclusive  in 
respect  to  the  value.    It  is  true,  and  it  was  so  stated  by  the  court,  that  a 
trivial  interest  will  not  save  the  policy.     Neither  will  a  substantive  in- 
terest, if  there  is  an  attjempt  to  deceive  or  mislead  the  underwriters. 
And  a  gross  over-valuation  affords  a  presumption  of  fraud.     But  if  the 
policy  is  procured  in  entire  good  faith,  if  there  is  no  intent  to  deceive, 
and  if  there  is  a  substantial  interest,  then  the  over-valuation,  whatever 
it  may  be,  is  unimportant.     The  assured  is  entitled  to  recover,  upon 
general  principles  of  law.     And,  indeed,  under  such  circumstances,  the 
underwriters  are  estopped  to  press  the  inquiry.    And  in  the  very  policy 
before  the  court,  the  defendants  not  only  agreed  to  the  valuation,  and 
received  the  premium  for  it,  but  they  expressly  stipulated   that  the 
policy  should   be   the   only  proof  of  interest  required.     Upon  what 
ground,  other  than  fraud,  are  they  entitled  to  escape  from  such  a  stipu- 
lation ?     If  the  policy  is  upon  interest,  and  the  valuation  fairly  made, 
and  they  agree  to  be  bound  by  it,  and  they  have  not  been  deceived, 
what  right  can  they  have  to  insist  that  they  ought  not  to  perform  their 
agreement? 

"  No  case  has  been  cited  whicli  affirms  a  different  doctrine,  and  there 
are  many  which  inculcate  this  doctrine  in  cogent  terms.  In  Lexois  v. 
Eucker,  2  Burr.  R.  1171,  Lord  Mansfield  said:  'It  is  settled,  that  upon 
valued  policies,  the  merchant  need  only  prove  some  interest  to  take  it 
out  of  the  statute  10  George  II.,  because  the  adverse  party  has  admitted 
the  value,  and  if  more  was  required,  the  agreed  valuation  would  signify 
nothino-.  But  if  it  should  come  out  in  proof  that  a  man  had  insured 
£2,000,  and  had  an  interest  on  board  to  the  value  of  a  cable  only, 
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there  never  has  been,  and  I  believe  there  never  will  be  a  determination, 
that  by  such  an  evasion  the  act  of  Parliament  may  be  evaded.  There 
are  many  conveniences  from  allowing  valued  policies.  But  where  they 
are  used  merely  as  a  cover  to  a  wager,  they  would  be  considered  as  an 
evasion.'  Lord  Mansfield,  in  the  case  of  De  Costa  v.  Firth,  4  Burr.  R. 
1969,  in  the  passage  alreadj^  cited,  held  the  same  doctrine.  I  am  not 
aware  that  a  different  doctrine  has  been  anywhere  established.  If  the 
over-valuation  be  bona  fide,  and  innocent,  the  policy  is  good  ;  if  fraudu- 
lent, it  is  void." 

The  distinction  between  the  cases  in  which  an  admission  of  interest, 
or  a  dispensation  with  proof  of  its  existence,  is  used  as  the  means 
of  making  a  bet,  and  those  in  which  it  is  meant  to  conduce  to  the  pro- 
tection of  a  real  interest  by  obviating  the  difficult}''  of  establishing  it 
by  evidence,  is  full}'  sustained  by  the  case  of  Goddart  v.  Garret  (ante, 
851),  as  interpreted  bj''  Lord  Eldon,  in  Lucena  v.  Crawford,  2  New 
Reports,  269  ;  while  Livingston,  J.,  remarked  in  Glendennmg  \ .  Church, 
3  Caines,  141,  146,  that  the  object  of  making  the  policy  proof  of  in- 
terest, is  to  dispense  with  the  necessity  of  establishing  the  existence  of 
interest  by  the  ordinarj^  methods,  and  that  the  q'uestion,  whether  an 
insurance  is  a  wager,  depends  on  the  truth  of  the  case,  and  not  on 
equivocal  terms,  which  maj^  be  used  for  different  purposes.  We  ma}', 
therefore,  infer  that  admissions  of  the  existence  or  amount  of  the 
interest  at  risk,  will  be  upheld  and  enforced  when  confined  to  their 
proper  office,  of  removing  or  diminishing  the  difficulty  of  proof, 
although  necessaril}'  void  when  Vaey  go  beyond  it,  and  are  used  either 
as  the  means  of  fraud,  or  for  the  purpose  of  disguising  a  gaming  or 
wagering  contract,  in  the  form  of  a  policy  of  insurance. 

A  life  insurance  is  a  contract  to  pay  a  sum  certain  on  the  death  of  a 
person,  in  consideration  of  the  payment  of  a  smaller  sum  3'early  or  in 
gross  during  his  life,  with  the  view  of  making  a  provision  for  the 
future,  or  guarding  against  an  anticipated  loss.  Dalby  v.  The 
India  and  London  L.  Assurance  Co.,  15  C.  B.  665;  2  Smith's  Lead- 
ing Cases,  330,  6  Am.  ed.  ;  The  Trenton  L.  Ins.  Co.  v.  Johnson,  4 
Zabriskie,  576  ;  Cook  v.  Field,  15  Q.  B.  466  ;  Loos  v.  The  Hancock 
M.  L.  Lis.  Co.,  41  Missouri,  538.  It  is  not,  therefore,  governed  by  the 
rules  which  apply  to  marine  insurances  and  insurances  against  Are,  and 
may  be  valid  where  there  is  no  interest  at  risk  that  can  be  defined  with 
certainty,  or  the  death  against  which  the  policy  is  conditioned,  does 
not  result  in  loss.  It  is  universally  conceded,  that  a  man  has  an  inter- 
est in  the  continuance  of  his  life,  which  he  may  insure  in  his  own  name, 
or  in  that  of  a  third  person,  for  the  benefit  of  his  family,  or  to  create  a 
fund  for  the  payment  of  his  debts.  The  American  L.  Ins.  Co.  v. 
Bohertshaw,  2  Casey,  189;  Collett  v.  Morrison,  11  Eng.  L.  &  Eq.  lU. 
A  father  maj''  insure  the   life  of  his  minor  child;    ilUchdl  v.   The 
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Union  Ins.  Co.,  45  Maine,  104  ;  a  diild  that  of  liis  father;  Loomia  v. 
The,  Eagle  Ins.  Go  ,  6  Gray,  396  ;  or  a  wife  her  husband's  life  ;  Beade 
V.  The  Royal  Exchange  Ins.  Go,  2  Peake,  151.  So,  in  Lord  v.  DalJ, 
12  Mass.  115,  a  sister  was  allowed  to  enforce  a  policj'  on  the  life  of  a 
brother,  who  maintained  her  and  paid  the  premium  ;  and  this  case,  and 
that  of  Loomis  v.  The  Eagle  Ins.  Co.,  would  seem  to  indicate  that 
every  one  has  an  insurable  interest  in  the  life  of  another,  wlio  stands 
in  loco  parentis,  and  contributes  to  his  support,  although  from  motives 
of  charity  and  kindness,  and  without  being  under  a  legal  obligation. 

It  results  a  fortiori  that  a  man  majr  insure  the  life  of  a  partner,  an 
agent,  or  a  debtor  ;  Morell  v.  The  Trenton  L.  &  F.  Ins.  Co  ,  10  Gush- 
ing, 282  ;  in  short,  of  any  one  with  whom  he  has  entered  into  a  con- 
tract, that  may  fail  or  be  defeated  in  the  event  of  death  ;  Ilevin  v. 
The  Conn.  M.  L.  Ins.  Co.,  23  Conn.  244;  Hoyt  v.  The  Kcic  York 
Ins.  Co.,  3  Bosworth,  440  ;  Valton  v.  The  National  Ins.  Co.,  22  Barb. 
9  ;  20  New  York,  32  ;  and  when  a  valid  polirj'  has  been  effected  on 
these  grounds,  it  will  not  be  vacated  by  the  cessation  of  the  interest 
which  it  was  designed  to  protect.  Dalhy  v.  The  India  &  London  L. 
Assurance  Go.  It  is  not,  therefore,  a  sufficient  answer  to  an  insurance 
of  the  life  of  a  debtor,  that  the  debt  has  been  paid  ;  Dalby  v.  The 
India  &  London  L.  Assurance  Go. ;  St.  John  v.  27(6  31.  L.  Ins.  Co.,  2 
Duer,  419  ;  3  Kernan,  31  ;  or  in  the  case  of  the  insurance  of  the  life 
of  a  partner,  that  the  firm  was  subsequently  dissolved.  The  law  was 
so  held  in  Dalhy  v.  The  India  &  London  Assurance  Co.,  overruling 
Oodsal  V.  Baldero,  9  East,  72,  where  the  point  had  been  determined 
the  other  way. 

It  results  from  what  has  been  said,  that  when  a  life  insurance  is 
designed  for  a  legitimate  purpose,  it  will  be  upheld  by  the  courts 
although  the  plaintiff  had  no  insurable  interest  in  the  ordinary  sense  of 
the  term.  Bat  it  is  equally  clear,  that  as  a  wager  on  the  life  of  a 
human  being  is  contrary  to  good  morals,  it  will  not  be  rendered  valid  by 
being  put  in  the  form  of  an  insurance.  A  policy  of  insurance  bears 
a  close  resemblance  to  a  wager  (^ante,  285),  See  Patterson  v.  Powell, 
9  Bing.  320  ;  Good  \.  Elliott,  3  Term,  693.  Both  are  aleatory  contracts, 
conditioned  on  an  uncertain  event,  the  intention  being  in  the  one  case 
to  provide  against  loss,  calamity  or  want,  in  the  other,  to  gratify  the 
passion  for  speculative  gain. 

A  life  policy  may  readily  be  used  as  an  instrument  of  gaming,  with* 
the  concomitant  temptation  of  hastening  the  event  which  stands 
between  the  partj^  and  the  hoped  for  profit.  In  Ruse  v.  The  N.  T. 
Mutual  Ins.  Co.,  23  N.  Y.  516,  "  a  life  policy  without  interest  was  said 
to  be  as  much  worse  than  a  wagering  policy  .of  any  other  kind,  as  a  temp- 
tation to  tamper  with  life  was  more  dangerous  than  an  inducement  to 
commit  a  mere  pecuniary  fraud."     It  is,  therefore,  incumbent  on  a  man 
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who  insures  the  life  of  another,  to  show  that  the  contract  had  a  suffi- 
cient cause,  and  if  this  is  not  made  out  with  reasonable  certaintj^ 
to  the  satisfaction  of  a  court  and  jury,  the  instrument  should  be  set 
aside  as  forbidden  by  the  policy  of  the  law.  Bevin  v.  The  Conn.  M. 
L.  Ins.  Co.,  23  Conn.  244  ;  Buse  v.  The  New  York  L.  Ins.  Co.,  23 
New  York,  516  ;  Fowler  v.  The  New  York  L.  Inn.  Co.,  23  Barb.  143  ; 
26  New  York,  422.  See  Hov)ard  v.  The  Albany  Ins.  Co.,  2  Comstock, 
210  ;  Freeman  v.  Fulton,  38  Barb.  247.  What  the  interest  must  be,  is 
not  well  defined  under  the  authorities,  but  it  would  seem  that  an  entire 
absence  of  pecuniary  interest  will  be  fatal  to  tlie  right  to  enforce 
the  policy.  Ealford  v.  Kymer,  10  B.  &  C.  725.  A  father  may  insure 
the  life  of  an  adult  son,  in ,  the  son's  name  and  for  his  benefit,  but  if 
such  an  insurance  were  made  for  the  benefit  of  the  father,  it  would 
be  invalid.  Halford  v.  Kymer.  See  Shiling  v.  The  Accidental  Death 
Ins.  Co.,  2  H.  &  N.  42.  The  court  will  lock  to  the  substance  of  the 
transaction  rather  than  the  form,  and  while  a  policy  on  a  man's  own 
life  will  be  invalid  if  made  on  behalf  and  for  the  use  of  another,  who 
uses  it  as  a  cover  for  gaming  contract ;  Shiling  v.  The  Accidental 
Death  Ins.  Co.  ;  a  man  maj-  well  insure  his  life  in  his  own  name  for 
the  benefit  of  a  friend  or  relative,  or  in  the  name  of  another  for  the 
benefit  of  his  executors.  See  The-- American  Life  Ins.  Co.  v.  Eobert- 
shaw,  2  Casey,  180  ;  Valton  v.  The  National  L.  Ass.  Co.,  22  Barb.  9  ; 
20  New  York,  32. 


SALE  OE  PROPERTY.  FORFEITURE  OF  POLICY. 

MARTm  CARROLL   AND    ANOTHER    v.    THE  BOSTON 
MARINE  INSURANCE    COMPANY. 

In  the  Supreme  Court  of  Massachusetts. 

MARCH  TERM,  1813. 

[reported,  8  MASS.  515-517.] 

The  insurers  are  not  liable  on  a  policy  of  insurance.,  for  a  loss  hap- 
pening subsequently  to  a  sale  of  the  p)roperty  insured. 

[*The  action  was  brought  by  EbenezerGay  (claiming  as  assignee 
-  of  Joshua  Snow,  a  bankrupt),  and  Martin  Carroll,  on  a  policy 
of  insurance  eftected  by  Snow  and  Carroll,  on  a  vessel  belonging 
to  them.  It  appeared  from  the  evidence  at  the  trial,  that  sub- 
sequently to  the  date  of  the  policy  and  before  the  loss,  the  ves- 
sel had  been  convej^ed  to  one  Nathaniel  Waterman,  in  whose 
*  The  syllabus  and  statement  of  the  reporter  are  omittted. 
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name  she  was  regularly  enrolled  at  the  custom  house.  On  this 
ground,  a  nonsuit  was  ordered,  subject  to  the  opinion  of  the 
court,  as  to  whether  the  sale  of  the  vessel  had  determined  the 
right  to  recover  on  the  policy.  A  motion  was  subsequently 
made  to  set  aside  the  nonsuit,  on  the  ground  that  the  bill  of 
sale,  although  absolute  on  it's  face,  was  intended  by  the  parties 
as  a  security  for  the  payment  of  a  replevin  bond,  which  Water- 
man had  executed  as  a  surety  for  the  vendors.  It  was  ad- 
mitted on  the  argument  as  a  part  of  the  case,  that  Waterman 
had  subsequent!}^  become  the  absolute  owner  of  the  moiety  of 
the  vessel  belonging  to  Snow  ;  and  had,  prior  to  the  expiration 
of  the  policy,  but  after  the  loss,  reconveyed  the  other  moiety  to 
Carroll.     The  opinion  of  the  court  was  delivered  by] 

Parker,  J.  It  being  agreed  that,  in  order  to  entitle  the  plain- 
tiff to  recover,  he  must  prove  an  interest  in  the  property  at  the 
time  the  loss  happened,  the  only  question  is,  whether  the  facts,  of 
which  evidence  was  stated  to  exist,  establish  that  point. 

It  has  been  repeatedly  decided  here  that,  under  the  forms  of 
our  policies,  none  but  the  parties  to  the  contract,  or  their  legal 
representatives  in  case  of  their  death,  can  avail  themselves  of  the 
contract ;  although  others  may  in  fact  have  an  equitable,  or  even 
legal  interest  in  the  property  insured.  The  only  exception  to  this 
rule  which  has  been  admitted,  exists  where  a  policy  has  been  bona 
fide,  and  for  a  valuable  consideration,  assigned  with  notice  to  the 
underwriter,  and  an  assent  on  his  part,  either  expressed  or  im- 
plied. This  case  does  not  come  within  the  exception ;  for  here 
the  property  assured  was,  according  to  the  terms  of  the  convey- 
ance between  the  assured  and  Waterman,  absolutely  conveyed  to 
the  latter,  and  all  the  official  documents  proving  the  ownership  of 
the  vessel  were  in  conformity  to  this  conveyance. 

But  it  had  been  stated  in  the  motion  for  a  new  trial,  that  this 
was  a  mere  feigned  transaction,  and  that  according  to  a  secret 
trust  and  bargain  between  the  assured  and  AVaterman,  the  prop- 
erty was  not  in  truth  changed ;  but  merely  a  lien  upon  it  given 
to  Waterman,  to  indemnify  him  against  a  bond  which  he  had  exe- 
cuted for  their  benefit. 

We  cannot  admit  the  parties  to  allege  facts,  which  would  prove 
the  conveyance  fraudulent,  to  restore  them  to  the  rights  which 
they  had  lost  by  the  transfer.  They  might  have  mortgaged  the  ves- 
sel, if  security  to  Waterman  was  alone  intended.   Every  document 
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proves  an  absolute  transfer  ;  and  these  documents  must  be  conclu- 
sive in  establishing  the  property  of  the  vessel  between  the  parties. 
But  Waterman  is  in  fact,  according  to  the  intention  of  the  par- 
ties, made  the  owner  of  at  least  one  moiety  of  the  vessel  by  a  sub- 
sequent transaction ;  and  he  does  not  convey  the  other  moiety 
back  to  Carroll,  until  long  after  the  vessel  must  have  been  pre- 
sumed to  be  lost ;  for  she  sailed  from  Nova  Scotia  to  some  port 
within  the  United  States,  in  December,  "1801,  and  this  conveyance 
was  not  executed  until  May,  1802.  So  that  at  the  time  the  loss 
took  place.  Waterman  was  the  sole  legal  owner  of  the  vessel.  He 
cannot  recover,  because  he  is  not  a  party  to  the  contract  of  insu- 
rance ;  nor  has  it  been  assigned  to  him.  And  the  present  plain- 
tiffs cannot  recover,  because  at  the  time  of  the  loss,  they  certainly 
had  no  legal  interest  in  the  property  insured  ;  nor  can  an  equita- 
ble interest  be  proved,  without  utterly  destroying  the  character 
of  their  own  conveyance  to  Waterman. 

Costs  for  the  defendants. 


JEREMIAH    CARPEISTTEE,    plaintiff    in   error,    v.   THE 
I'ROVIDENCE  WASHINGTON  INSURANCE  COMPANY, 

defendants  in  ERROR. 

In  the  Supreme  Court  of  the  United  States. 

JANUARY  TERM,  184i3. 
[REPORTED,  16  PETERS,  495-512.] 

The  policy  of  insurance  upon  which  suit  ivas  brought,' was  effected  by 
the  plaintiff  in  error  at  the  office  of  the  Washington  Insurance  Com- 
pany, the  defejulants  in  error,  and  heloio,  and  contained,  inter  alia, 
the  following  clauses  and,  provisos:  '■'■Provided,  that  i?i  case  the 
insured  shall  have  already  any  insurance  on  the  property,  not  noti- 
fied to  the  insurers,  and  mentioned  in  or  endorsed  in  the  policy,  then 
this  insurance  shall  be  void  and  of  no  effect."  '■'■And  if  the  scad,  in- 
sured, or  his  assigns,  shall  hereafter  ynake  any  other  insurance  on 
the  same  property,  and  shall  not  with  all  reasonable  diligence  give 
notice  thereof  to  the  insurers,  and  have  the  same  endorsed  on  the 
2)oHcy,  or  otherwise  acknowledged  by  them  m  writing,  the  policy  shall 
cease  and  be  of  no  further  effect."  ^'■Notice  of  all  previous  insu- 
vor.  II. — 55 
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ranees  upon  property  insured  by  this  company^  shall  be  given  to 
ihem,  and  endorsed  on  the  policy,  or  othenvise  acknoioledged  by  the 
comjMny  in  writing,  at  or  before  the  time  of  their  making  ivsurance 
thereon,  otherwise  the  policy  made  by  this  company,  shall  be  of  no 
effect."  Held  that  the  policy  was  avoided  under  these  clauses,  by 
the  previous  existence,  and  subsequent  renewal,  of  another  insurance, 
which  loas  not  mentioned  in,or  endorsed  on  the  policy,  nor  otherwise 
acknoivledgedby  the  defendants  in  icriting,  although  such  other  ivsu- 
rance ivas  effected  by  the  plaintiff,  for  the  benefit  and  protection  of  a. 
mortgagee  of  the  insured  premises,  and  contained  clauses  making  it 
assignable,  and  payable  to  him,  and  although  it  was  voidable  and 
had  been  avoided  on  the  ground  of  misrepresentation. 

When  the  policy  contains  provisions  such  as  those  above  set  forth,  nofv  e 
must  be  given  of  other  insurances,  even  when  they  are  voidalAe  for 
intrinsic  or  other  defects,  and  the  fact  of  such  notice  must  be  proved 
by  the  written  acknowledgment  of  the  insurers,  and  cannot  be  proved 
by  parol. 

The  insurable  interest  of  a  mortgagor  and  mortgagee,  differ  essentially; 
the  one  arising  out  of  the  debt  secured  by  the  mortgage,  the  other  out 
of  the  ownership  of  the  piroperty  insured,  and  the  intention,  of  the 
mortgagor  that  an  insu7-ance  effected  by  him  shall  enure  for  the  pro- 
tection of  the  mortgagee,  even  ivhen  followed  by  an  assignment  of  the 
policy  to  the  latter,  does  not  alter  the  nature  of  the  contract,  nor  make 
it  an  insurance  of  the  dtbt  instead  of  the  property. 

A  limited,  or  indirect  interest,  may  be  covered  by  general  words  of 
insurance;  but  in  the  case  of  insurances  against  fire,  if  the  intcnst 
intended  to  be  covered  be  indirect,  and  not  the  absolute  ownership, 
its  ncdure  and  character  must  in  gcnercd  be  communicated  to  the 
insurer. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court.* 
This  is  a  writ  of  error  to  the  Circuit  Court  for  tlie  district  of 
Ehode  Island.  The  original  action  was  brought  hy  Carpenter,  the 
plaintiff  in  error,  against  the  Providence  M^ashington  Insurance 
Company,  the  defendants  in  error,  upon  a  policy  of  insurance  un- 
derwritten by  the  insurance  company,  of  fifteen  thousand  dollars, 
"  on  the  Glenco  Cotton  Factory,  in  the  State  of  Xew  York," 
owned  by  Carpenter,  against  loss  or  damage  by  fire.  The  policy 
was  dated  on  the  27th  of  September,  1838,  and  was  to  endure 
for  one  year.   Among  other  clauses  in  the  policy   are   the   fol- 

*The  syllabus  and  statement  of  the  reporter  are  omitted. 
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lowing:  "And  provided  further,  tliat  in  case  the  insured  shall 
have  already  any  other  insurance  on  the  property  hereby  insured, 
not  notified  to  this  corporation,  and  mentioned  in  or  endorsed 
upon  the  policy,  then  this  insurance  shall  be  void  and  of  no  effect." 
"  And  if  the  said  insured  or  his  assigns  shall  hereafter  make  any 
other  insurance  on  the  same  property,  and  shall  not  with  all  rea- 
sonable diligence  give  notice  thereof  to  this  corporation,  and  have 
the  same  endorsed  on  this  instrument,  or  otherwise  acknowledged 
by  them  in  writing,  this  policy  shall  cease  and  be  of  no  further 
effect.  And  in  case  of  any  other  insurance  upon  the  property 
hereby  insured,  whether  prior  or  subsequent  to  the  date  of  this 
policy,  the  insured  shall  not  in  case  of  loss  or  damage  be  entitled 
to  demand  or  recover  on  this  policy  any  greater  portion  of  the 
loss  or  damage  than  the  amount  hereby  insured  shall  bear  to  the 
whole  amount  ipsured  on  the  said  property."  "  The  interest  of 
the  insured  in  this  policy  is  not  assignable,  unless  by  consent  of 
this  corporation,  manifested  in  writing;  and  in  case  of  any  trans- 
fer or  termination  of  the  interest  of  the  insured,  either  by  sale  or 
otherwise,  without  such  consent,  this  policy  shall  henceforth  be 
void  and  of  no  effect."  Amiexed  to  the  policy  are  the  proposals 
and  conditions  on  which  the  policy  is  asserted  to  be  made,  and 
among  them  is  the  folloAving :  "  Notice  of  all  previous  insurances 
upon  property  insured  by  this  company  shall  be  given  to  them, 
and  endorsed  on  the  policy,  or  otherwise  acknowledged  by  the 
company  in  writing,  at  or  before  the  time  of  their  making  insu- 
rance thereon,  otherwise  the  policy  made  by  this  company  shall 
be  of  no  effect." 

The  declaration  averred  that  during  the  continuance  of  the 
policy,  he.  Carpenter,  was  the  owner  of  the  property  by  the  policy 
insured,  and  was  interested  in  said  property  to  the  whole  amount 
so  insured  by  the  company;  and  that  on  the  9th  of  April,  1839, 
the  factory  was  totally  destroyed  by  fire,  of  which  the  company 
had  due  notice  and  proof.  The  cause  came  up  for  trial  upon  the 
general  issue,  and  a  verdict  was  found  for  the  defendants.  The 
plaintiff  took  a  bill  of  exceptions  to  certain  instructions  refused, 
and  other  instructions  given  by  the  court  in  certain  matters  of 
law  arising  out  of  the  facts  in  proof  at  the  trial ;  and  judgment 
having  been  given  upon  the  verdict  for  the  defendants,  the  pres- 
ent writ  of  error  has  been  brought  to  ascertain  the  validity  of 
these  exceptions. 

The  facts  which  were  in  proof  at  the  trial  were  very  compli- 
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cated  ;  but  those  wliich  are  material  to  the  present  inquiry  will 
be,  as  briefly  as  they  may  be,  here  stated.  The  premises  were 
originally  owned  in  equal  moieties  by  Egbert  and  Epenetus  Reed. 
In  June,  1835,  Epenetus  Reed  conveyed  his  moiety  to  H.  M. 
Wheeler,  who  gave  a  bond  and  mortgage  on  the  premises,  to  se- 
cure eight  thousand  dollars  of  the  purchase  money  to  Epenetus 
Reed.  On  the  17th  of  October,  1836,  Egbert  Reed  sold  his  moiety 
of  the  premises  to  Samuel  G.  Wheeler,  and  the  latter  there- 
upon gave  a  bond  and  mortgage  for  the  sum  of  ten  thousand  dol- 
lars (the  purchase  money),  to  Epenetus  Reed  ;  and  on  the  same 
day,  he,  Wheeler,  made  an  additional  agreement  under  seal  with 
Epenetus  Reed,  by  which  he  covenanted  that  he  would  effect  a 
policy  of  insurance  upon  the  property  in  the  name  of  himself,  or 
of  himself  and  Henry  M.  Wheeler,  for  the  sum  of  at  least  ten  thou- 
sand dollars,  and  assign  the  same  to  him.  Reed,  as  a  collaterial  se- 
curity to  the  said  last  bond  and  mortgage,  and  would  annually 
renew  the  policy,  or  effect  a  new  one,  and  keep  each  assigned  to 
Reed  as  security,  in  such  way  and  manner  as  that  the  said  prop- 
ertj'  shall  be  insured  for  at  least  the  sum  of  ten  thousand  dollars, 
and  the  policy  held  by  him  as  collateral  security  as  aforesaid  :  and 
if  he  neglected  so  to  insure  and  assign  for  the  space  of  ten  days, 
then,  that  Reed  might  do  the  same  at  the  expense  of  Wheeler, 
and  add  the  premium  which  he  might  be  compelled  to  pay,  with 
interegt  thereon,  to  his  said  bond  and  mortgage,  and  to  collect  the 
same  therewith,  or  that  Wheeler  would  pay  the  same  to  him  in 
such  other  way  as  he  might  desire. 

From  the  17th  of  October,  1836,  to  the  6th  of  December,  1837, 
Henry  M.  Wheeler  and  Samuel  Gr.  Wheeler  continued  to  own  the 
factory  in  equal  moieties,  and  transacted  business  under  the  firm 
of  Henry  M.  Wheeler  &  Company.  On  that  day  Samuel  Gr. 
Wheeler  sold  his  moiety  to  Jeremiah  Carpenter.  On  the  18th  of 
April,  1838,  Henry  j\I.  Wheeler  sold  and  conveyed  his  moiety  to 
Carpenter,  who  thus  became  the  sole  owner  of  the  entire  property. 
The  last  conveyance  declared  the  property  subject  to  a  mortgage 
on  the  premises  from  Henry  M.  Wheeler  and  wife,  dated  in  June, 
l8:'>-'>,  to  Epenetus  Reed,  on  which  there  was  then  due  six  thou- 
sand dollars,  which  Carpenter  assumed  to  pay.  There  had  been 
a  prior  policy  on  the  premises  in  the  AVashington  Insurance 
ofiice,  which,  upon  Carpienter's  becoming  the  sole  owner,  the  com- 
l>iiuy  agreed  to  continue  for  account  of  Carpenter,  and  in  case  of 
loss  the  anaount  to  be  paid  to  him.     That  policy  expired  on  the 
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27th  of  September,  1838,  the  day  on  which  the  poUcy,  upon 
which  the  present  suit  is  brought,  was  effected. 

It  is  proper  further  to  state,  that  other  poUcies  on  the  same 
factory  had  been  effected  and  renewed  from  time  to  time,  from 
December  12th,  1836,  for  the  benefit  of  the  successive  owners 
thereof,  by  another  insurance  company  in  Providence,  called  the 
American  Insurance  Company  ;  and  among  these  was  a  policy 
effected  bj''  way  of  renewal  on  the  14th  of  December,  1837,  in  the 
name  of  Henry  ^I.  Wlieeler  &  Company,  for  six  thousand  dol- 
lars, for  the  benefit  -of  Henry  A[.  Wheeler  and  Carpenter  (who 
were  then  the  joint  owners  thereof),  paj^able  in  case  of  loss,  to 
Epenetus  Reed.  The  sale  by  Henry  M.  Wheeler  to  Carpenter,  ou 
the  18th  of  April,  1838,  of  his  moiety,  having  been  notified  to 
the  American  Insurance  Company,  the  latter  agreed  to  the 
assignment ;  and  the  policy  thenceforth  became  a  policy  fot 
Carpenter,  payable,  in  case  of  loss,  to  Epenetus  Eeed.  TIjc 
policy  thus  effected  on  the  14th  of  December,  1837,  was  (as  the 
Washington  Insurance  Companj'^  assert)  not  notified  to  them 
at  the  time  of  effecting  the  policy  made  on  the  27th  of  Sep- 
tember following,  and  declared  upon  in  the  present  suit ;  nor  was 
the  same  ever  mentioned  in,  or  endorsed  upon  the  same  policy ; 
and  upon  this  account  the  company  insist  that  the  present  policy 
is,  pursuant  to  the  stipulations  cbutainod  therein,  utterly  void. 

Subsequently,  viz.,  on  the  11th  of  December,  1838,  the  Ameri- 
can Insurance  Company,  renewed  the  policy  of  14th  December, 
1837,  for  Carpenter;  and  at  his  request,  for  one  year.  This 
renewed  policy  was  never  notified  to  the  Washington  Insurance 
Company,  nor  acknowledged  by  them  in  writing ;  nor  does  it 
appear  ever  to  have  been  actually  assigned  to  Epenetus  Reed, 
down  to  the  pei-iod  of  the  loss  of  the  factoty  by  fire.  On  this 
account  also,  the  Washington  Insurance  Company  insist  that 
their  policy  of  tlie  previous  27th  of  September,  1838,  is,  according 
to  the  stipulations  therein  contained,  utterly  void. 

It  seems  to  have  been  admitted,  although  not  directly  proved, 
that  a  suit  was  brought  upon  the  policy  of  the  14th  of  December, 
1837,  at  the  American  Insurance  office,  after  the  loss,  by  Carpen- 
ter, as  trustee  of,  or  for  the  benefit  of  Reed,  for  the  amount  of  the 
six  thousand  dollars  insured  thereby  ;  and  that  at  the  K"ovember 
term,  1839,  of  the  Circuit  Court,  the  company  set  up  as  a 
defence,  that  there  was  a  material  misrepresentation  of  the  cost 
and  value  of  the  propertj^  in  the  factory  insured,  made  to  them 
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at  the  time  of  the  original  insurance  ;  and  it  being  intimated  by 
tlie  court,  that  if  such  was  the  fact  it  would  avoid  the  policy,  the 
plaintiff  acquiesced  in  that  decision,  and  discontinued  or  with- 
drew the  action  before  verdict. 

The  instructions  prayed  and  refused,  and  also  the  instructions 
actually  given  by  the  court,  are  full}'  set  forth  in  the  record.  It 
does  not  seem  important  to  the  opinion  which  we  are  to  pro- 
nounce, to  recite  them  at  large,  in  totidem  verbis  ;  since  the  points 
on  which  they  turn  admit  of  a  simple  and  exact  exposition. 

The  first  instruction  asked  the  court  in  effect,  to  say,  that  the 
original  policy  of  the  American  Insurance  Company,  made  in 
December,  1836,  and  the  several  renewals  thereof,  although  made 
in  the  name  of  the  Wheelers  (the  mortgagors),  being  in  fact  for 
the  use  and  benefit  of  Epeuetus  Eeed,  the  mortgagee,  were  for 
all  substantial  purposes  the  policy  of  Reed,  and  could  never 
enure  to  the  benefit  of  the  AVheelers,  or  to  Carpenter ;  and  that 
neither  the  Wheelers  nor  Carpenter  had  any  such  interest  therein 
as  rendered  it  incumbent  on  them  to  give  any  notice  of  its 
existence  to  the  Washington  Insurance  Company;  and  that  it 
was,  to  all  intents  and  purposes,  as  if  Reed  had  effected  the  said 
policy  in  his  own  name  upon  his  specific  interest  as  mortgao^ee. 
This  instruction  the  court  refused  to  give ;  and,  on  the  contrary, 
instructed  the  jury  that,  as  by  the  memorandum  made  on  that 
policy  on  the  14th  of  December,  1837,  the  policj^  was,  by  the  con- 
sent of  all  the  parties  interested  therein,  and  of  Carpenter,  to  be  for 
the  benefit  of  Carpenter,  he.  Carpenter,  became  interested  therein 
legally  or  equitably  ;  and  that  notwithstanding  the  assignment 
thereof  by  the  Wheelers  to  Carpenter,  and  of  Carpenter  to  Reed, 
the  policy  and  renewals  thereof  ought  to  have  been  notified  to  the 
Washington  Insurance  Company,  at  the  time  when  the  policy 
declared  on  was  underwritten,  if  the  policy  Avas  then  a  subsisting 
policy,  and  was  so  treated  by  Carpenter,  and  the  American 
Insurance  Company ;  and  Carpenter  had  a  legal  or  equitable 
interest  therein,  and  was  entitled  to  the  benefit  thereof. 

The  question  then,  is  here  broadly  presented,  whether  the 
policy  of  the  American  Insurance  Company  is,  under  all  the  cir- 
cumstances, to  be  treated  as  a  policy  exclusively,  for  Reed,  the 
mortgagee,  or  whether  it  is  to  be  treated  as  a  policy  on  the  prop- 
erty of,  and  for  the  benefit  of,  the  mortgagors.  No  doubt  can 
exist,  that  the  mortgagor  and  the  mortgagee  may  each  separately 
insure  his  own  distinct  interest  in  the  property.    But  there  is  this 
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important  distinction  between  the  eases,  that  where  the  mortga- 
gee insures  solely  on  his  own  account,  it  is  but  an  insurance  of 
his  debt ;  and  if  his  debt  is  afterwards  paid  or  extinguished,  the 
policy  ceases  from  that  time  to  have  any  operation  ;  and  even  if 
the  premises  insured  are  subsequently  destroyed  hy  fire,  he  has  no 
right  to  recover  for  the  loss,  for  he  sustains  no  damage  thereby  ; 
neither  can  the  mortgagor  take  advantage  of  the  policy,  for  he 
has  no  interest  whatsoever  therein.  On  the  other  hand,  if  the 
premises  are  destroyed  by  fire  before  any  payment  or  extinguish- 
ment of  the  mortgage,  the  underwriters  are  bound  to  pay  the 
amount  of  debt  to  the  mortgagee,  if  it  does  not  exceed  the  insu- 
rance. But  then  upon  such  payment  the  underwriters  are 
entitled  to  an  assignment  of  the  debt  from  the  mortgagee,  and 
may  recover  the  same  amount  from  the  mortgagor,  either  at  law 
or  in  equity,  according  to  circumstances  ;  for  the  payment  of  the 
insurance  by  the  underwriters,  does  not,  in  such  a  case,  discharge 
the  mortgagor  from  the  debt,  but  only  changes  the  creditor. 

Far  difterent  is  the  case  where  an  insurance  is  made  by  the 
mortgagor  on  the  premises  on  his  own  account ;  for,  notwith- 
standing any  mortgage  or  other  encumbrance  upon  the  premises, 
he  will  be  entitled  to  recover  the  full  amount  of  his  loss,  not 
exceeding  the  insurance  ;  since  the  whole  loss  is  his  own,  and  he 
remains  personally  liable  to  the  mortgage  or  other  encumbrances, 
for  the  full  amount  of  the  debt  or  encumbrance. 

These  principles  we  take  to  be  unquestionable,  and  the  neces- 
sary result  of  the  doctrines  of  law  applicable  to  insurances  by  the 
mortgagor  and  the  mortgagee.  If,  then,  a  mortgagor  procures  a 
polic}'  on  the  property  against  fire,  and  he  afterwards  assigns  the 
policy  to  the  mortgagee  with  the  consent  of  the  underwriters  (if 
that  is  required  by  the  contract  to  give  it  validity),  as  a  collat- 
eral security,  that  assignment  operates  solely  as  an  equitable 
transfer  of  the  policy,  so  as  to  enable  the  mortgagee  to  recover 
the  amount  due  in  case  of  loss ;  but  it  does  not  displace  the  inter- 
est of  the  mortgagor  in  the  premises  insured.  On  the  contrary, 
the  insurance  is  still  his  insurance,  and  on  his  property,  and  for 
his  account.  And  so  essential  is  this,  that  if  the  mortgagor 
should  transfer  the  property  to  a  third  person,  without  the  con- 
sent of  the  underwriters,  so  as  to  divest  all  his  interest  therein  ; 
and  then  a  loss  should  occur,  no  recovery  can  be  had,  therefor, 
ao-ainst  the  underwriters,  because  the  assured  has  ceased  to  have 
any  interest  therein,  and  the  purchaser  has  no  right  or  interest  in 
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the  policy.  Anotlier  essential  dift'erence  between  the  case  of  a 
mortgagor  and  that  of  a  mortgagee  (which  has  been  already 
hinted  at),  is,  that  the  latter  can  insure  for  himself,  at  most,  only 
to  the  extent  of  his  debt,  whereas  the  mortgagor  can  iiisnre  to 
the  full  value  of  the  property,  notwithstanding  any  encumbiances 
thereon,  for  the  reasons  already  stated. 

Some  of  these  principles  are  completely  illustrated  Ijy  the  terms 
of  this  ver\-  policy  of  the  American  Insurance  Company  :  and 
the  like  clauses  are  to  be  found  in  the  policies  of  tlie  A\'aslnngton 
Insurance  Company,  now  under  consideration.  Thus,  although 
it  is  expressly  provided,  "  that  the  assured  may  assign  this 
policy  to  Epenetas  Reed,"  yet  it  is  at  the  same  time  provided, 
that  "  the  interest  of  the  assured  in  this  policy  is  not  assignable 
unless  by  the  consent  of  this  corporation,  manifested  in  writing  ; 
and  in  case  of  any  transfer  or  termination  of  tlie  interest  of  the 
insured,  either  by  sale  or  otherwise,  without  such  consent,  this 
policy  shall  from  thenceforth  be  void  and  of  no  efiect."  jN'ow, 
the  interest  here  last  spoken  of,  manifestly  is  the  interest  of  the 
owner  in  the  premises  insured,  and  not  merely  his  interest  in  the 
policy. 

But  independently  of  any  special  clause  of  this  sort,  it  is  clear, 
botli  upon  principle  and  authority,  that  an  assigimient  of  a  policy 
by  the  insured  only  covers  such  interest  in  the  premises  as  he  may 
have  at  the  time  of  the  insurance,  and  at  the  time  of  the  loss. 
It  is  the  property  of  the  insured,  and  this  alone,  tliat  is  designed 
to  be  covered  ;  and  when  lie  parts  with  his  title  to  the  property, 
he  can  sustain  no  future  loss  or  damage  by  fire,  but  the  loss,  if 
any,  must  be  that  of  his  grantee.  The  rights  of  the  assignee  can- 
not be  more  extensive  nnder  the  policy  than  the  rights  of  the 
assignor  ;  as  to  the  grantee  of  the  pro[ierty,  he  can  take  nothino; 
by  the  grant  in  the  p)olicy,  since  it  is  not  in  any  just  or  legal 
sense  attached  to  the  property,  or  an  incident  thereto.  This  doc- 
trine was  laid  down  in  very  expressive  terms  by  Lord  Chancellor 
King,  so  long  ago  as  in  the  case  of  Lynch  v.  Danzell,  4  Bro.  Pari. 
Eep.  432,  edit.  Turb.  2  Marsh.  Insur.  b.  4,  ch.  4,  803,  which  was 
an  insurance  against  fire.  "  These  policies,"  said  he,  "  are  not 
insurances  of  the  specific  things  mentioned  to  be  insured,  nor 
do  such  insurances  attach  on  the  realt}',  or  in  any  manner  go 
with  the  same  as  incident  tliereto  by  any  conveyance  or  assign- 
ment, but  they  are  only  special  agreements  with  the  persons 
insuring  against  loss  or  damages  they  may  sustain.     The  party 
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insured  must  have  a  property  at  the  time  of  the  loss,  or  he  can 
sustain  no  loss,  and  consequent)}',  can  he  entitled  to  no  satisfac- 
tion." "  These  policies  are  not  in  their  nature  assignable,  nor 
is  the  interest  in  them  ever  intended  to  be  transferable  from  one 
to  another,  without  the  express  consent  of  the  office."  K'ow  this 
case  is  the  stronger,  because  it  was  a  case  Avhei^e  not  only  the 
policy,  hut  the  premises,  had  been  assigned  to  the  very  parties 
who  sought  the  benefit  of  the  insurance.  The  same  doctrine  was 
asserted  by  Lord  Hardwicke,  in  the  ease  of  the  Sadlers'  Com- 
pany V.  Badcock,  2  Atk.  554,  where  there  had  been  an  assignment 
of  the  policy,  after  the  insured  ceased  to  have  any  interest  in  the 
premises  ;  upon  that  occasion  Lord  Hardwicke  said  :  "  I  am  of 
opinion  [that]  the  insured  should  have  an  interest  or  property  at 
the  tim'e  of  the  insuring,  and  at  the  time  the  fire  happens." 
"  The  society  are  to  make  satisfaction  in  case  of  any  loss  by  fires. 
To  whom  or  for  what  loss  are  they  to  make  satisfaction  ?  AVh^^, 
to  the  person  insured,  and  for  the  loss  he  may  have  sustained ; 
for  it  cannot  properly  be  called  insuring  the  thing,  for  there  is  no 
possibility  of  doing  it,  and,  therefore,  must  mean  insuring  the 
person  from  damage  ;"  and  he  cited,  with  approbation,  the  very 
language  of  Lord  King,  already  stated  in  Lynch  v.  Danzell. 
The  authority  of  these  cases  was  fully  recognized  and  acted  upon 
by  this  court,  in  the  case  of  The  Columbia  Insurance  Company 
of  Alexandria  v.  Lawrence,  10  Peters,  507,  512,  where  the  court 
said  :  "  We  know  of  no  principle  of  law  or  of  equity,  by  which 
a  mortgagee  has  a  right  to  claim  the  beuefit  of  a  policy  unwrit- 
ten for  the  mortgagor,  on  the  mortgaged  premises,  in  case  of  a 
loss  b}'  fire.  It  is  not  attached  to  an  incident  to  his  mortgage. 
It  is  strictly  a  personal  contract  for  the  benefit  of  the  mortgagor, 
to  which  the  mortgagee  has  no  more  title  than  any  other 
creditor." 

For  these  reasons  it  is  apparent  that  Epenetus  Reed,  as  mortga- 
gee, and  merely  in  that  character,  can  have  no  interest  in  or  right 
to  the  policy  in  the  American  oflice,  now  under  consideration.  The 
insurance  is  not  made  by  him,  or  in  his  name,  or  upon  his  account. 
The  policy  was  originally  made  in  December,  1836,  for  Henry  M. 
Wheeler  &  Company,  who  were  then  the  owners  of  the  factory  ; 
and  by  its  very  terms  it  is  an  insurance  for  them  against  loss  or 
damao'e  by  fire.  When  the  policy  was  renewed  in  December, 
1837,  it  was  so  renewed  for  the  benefit  of  Henry  M.  Wheeler  and 
Jeremiah  Carpenter,  who  had  then  become  the  joint  owners  thereof. 
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When,  subsequently,  in  April,  1838,  Carpenter  became  the  sole 
owner  of  the  premises,  the  company  agreed  to  the  transfer  and 
assignment  of  the  entirety  to  Carpenter-,  so  that  henceforth  it  be- 
came a  policy  upon  his  sole  property,  for  his  account  and  benefit ; 
in  the  same  manner  and  with  the  same  legal  eiTect  as  if  the  policy 
had  been  renewed  in  his  own  name. 

But  it  is  said  that  there  is  a  clause  in  the  original  policy — and 
it  is  equally  applicable  to  the  renewals — "  that  the  assured  may 
assign  this  policy  to  Epenetus  Eeed."  And  the  argument  is,  that 
this  liberty  to  assign,  when  the  assignment  to  Reed  was  actually 
executed,  transferred  the  whole  interest  in  the  property  insured, 
as  well  as  in  the  policy  to  Reed,  and  made  the  policy  to  all  intents 
and  purposes,  a  policy  for  the  sole  benefit  of  Reed,  as  mortgagee, 
as  much  as  if  the  insurance  had  been  made  in  his  own  name. 

To  this  suggestion  several  answers  may  be  made,  each  of  which 
is  equally  fatal  to  the  construction  contended  for.  In  the  first 
place,  although  an  assignment  to  Reed  was  authorized  by  the 
policy,  it  was  never  disclosed  to  the  American  Insurance  Company 
for  what  purposes  or  objects  the  assignment  was  to  be  made, 
whether  to  Reed  as  trustee,  or  agent  of  the  insured,  or  for  fugitive 
and  temporary  purposes,  or  as  security  for  debts,  or  whether  it 
was  designed  to  be  absolute  and  unconditional.  ISTeither  was  it 
disclosed  to  the  company,  that  Reed  was  in  point  of  fact,  a  mort- 
gagee ;  nor  were  the  company  requested  to  insure  his  interest,  as 
mortgagee,  or  to  make  the  insurance  exclusively  upon  his  interest 
and  for  his  account.  ISTow,  as  it  has  been  already  seen,  an  insurance 
for  a  mortgagor,  and  one  for  a  mortgagee,  involve  very  diflerent 
considerations,  responsibilities,  rights  and  duties  ;  and  the  company 
might  well  be  willing  to  make  an  insurance  upon  the  property 
on  account  of  the  mortgagors,  when  they  might  be  unwilling  to 
make  any  on  account  of  the  mortgagee  ;  and  it  is  clear,  upon  prin- 
cijole,  that  no  policy  can  or  ought  to  be  deemed  a  policy  exclu- 
sively upon  the  interest  of  the  mortgagee,  unless  the  company 
have  notice  that  it  is  so  designed,  that  they  assent  to  it.  A  mort- 
gage interest  is,  without  doubt,  an  insurable  interest ;  but  then  it 
is  a  special  interest,  and  should  be  made  known  to  the  underwrit- 
ers. Mr.  Marshall,  in  his  "  Treatise  on  Insurance  against  Fire," 
says :  "  It  is  not  necessary,  however,  in  all  cases,  in  order  to  con- 
stitute an  insurable  interest,  that  the  insured  shall,  in  every  in- 
stance, have  the  absolute  and  unqualified  property  of  the  effects 
insured.     A  trustee,  a  mortgagee,  a  reversioner,  a  factor,  an  agent, 
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with  the  custody  of  goods  to  be  sold  upou  commission,  may  in- 
sure ;  but  with  this  caution,  that  the  nature  of  the  property  be 
distinctly  specified."  2  Marsh.  Insur.  b.  4,  ch.  2,  p.  789.  This 
language  was  quoted  with  approbation  by  this  court,  in  the  case 
of  the  Columbian  Insurance  Company  v.  Lawrence,  2  Peters,  25, 
49,  and  the  reason  for  it  is  there  given  by  the  court.  "  Generally 
speaking,"  said  the  court,  "insurances  against  fire  are  made  in 
the  confidence  that  the  assured  will  use  all  the  precautions  to 
avoid  the  calamity  insured  against,  which  would  be  suggested  by 
his  interest.  The  extent  of  his  interest  must  always  influence  the 
underwriter  in  taking  or  rejecting  the  risk,  and  in  estimating  the 
premium.  So  far  as  it  may  influence  him  in  these  respects,  it 
ought  to  be  communicated  to  him.  Underwriters  do  not  rely  so 
much  Txpon  the  principles,  as  on  the  interest  of  the  assured ;  and 
it  would  seem,  therefore,  to  be  always  material  that  they  should 
know  how  far  this  interest  is  engaged  in  guarding  the  property 
from  loss."  Now,  since  there  is  no  pretence  to  say,  that  the  in- 
terest of  Reed  as  mortgagee  was  disclosed  to  the  company,  or  that 
the  company  agreed  to  insure  his  interest  as  mortgagee,  and  that 
only,  it  would  seem  to  follow,  that  the  policy  cannot  be  construed 
to  operate  in  the  manner  propounded  by  the  instruction  prayed 
by  the  plaintiff. 

In  the  next  place,  the  policy  itself,  upon  its  very  terms,  admits 
of  no  such  interpretation  ;  and  indeed  requires  a  different  inter- 
pretation to  give  due  effect  to  those  terms.  The  policy,  as  has 
been  already  stated,  is  in  the  name  of  the  owners,  and  for  their 
account,  and  on  their  property.  If  it  was  designed  solely  for  Reed, 
why  was  he  not  named,  and  he  alone  named  as  the  insured  ?  How 
can  any  court  be  at  liberty,  without  other  explanatory  words,  to 
construe  a  policy  by  A.  in  his  own  name,  on  his  property,  to  be 
not  a  policy  on  his  own  interest,  but  on  the  interest  of  B.,  who  is 
a  stranger  to  the  policy?  The  language  of  Lord  King  and  Lord 
Hardwicke,  and  of  this  court,  in  the  cases  already  cited,  show 
conclusively,  that  policies  of  this  sort  are  not  deemed,  in  their  na- 
ture, incidents  to  the  property  insured,  but  that  they  are  mere 
special  agreements  with  the  persons  insuring  against  such  loss  or 
damage  as  they  may  sustain,  and  not  the  loss  or  damage  that  any 
other  person  having  an  interest,  as  grantee,  or  mortgagee,  or  credi- 
tor, or  otherwise,  may  sustain,  by  reason  of  a  subsequent  destruc- 
tion thereof  by  fire.  It  would  seem,  then,  repugnant  to  the  terms 
of  this  policy  to  construe  it  to  be  not  what  it  purports  to  be,  an 
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insurance  for  tlie  owner  of  the  propert}-,  but  an  insurance  for  an 
uncLisclosed  creditor  or  mortgagee.  It  would  materially  change 
the  language,  the  objects,  arxl  the  obligation  ofthe  parties  thereto. 
In  the  next  place, it  would  in  our  judgment,  be  inconsistent  with 
the  manifest  intention,  as  well  of  the  insured,  as  of  Reed,  to  give 
such  an  interpretation.  The  agreement  between  Samuel  G. 
Wheeler  and  Eeed,  on  the  17th  of  October,  1836,  demonstrates  in 
the  clearest  manner,  that  the  poUc}^  was  to  be  eft'ectcd  by  the 
Wheelers,  as  owners,  and  to  be  assigned  after  it  was  effected,  by 
them  to  Reed,  as  collateral  security  for  his  bond  and  mortgage: 
and  it  was  only  upon  their  neglect  to  procure  such  insurance  and 
assign  the  policy,  that  Reed  was  to  be  at  liberty  to  do  the  same 
at  their  expense.  The  language  of  the  iustrament  is :  "  I  do 
hereby  agree  with  Epenetus  Reed,  &c.,  that  I  will  effect  a  policy 
of  insurance  upon  the  said  property,  in  the  name  of  myself,  or  of 
myself  and  Henry  il.  Wheeler,  for  the  sum  of  at  least  ten  thou- 
sand dollars,  and  assign  the  same  to  him  as  collateral  security  to 
said  bond  and  mortgage ;  and  that  I  will  annually  renew  the  said 
policy,  or  effect  a  new  one,  and  keep  each  assigned  to  him  as  se- 
curit}',  &c.,  and  the  policy  held  by  him  as  collateral  security  ;  and 
if  I  neglect  so  to  insure  and  assign  for  the  space  of  ten  days,  then, 
that  said  Reed  may  do  the  same  at  my  expense,"  &c.  Xow,  language 
more  direct  than  this  cau  scarcely  be  imagined  to  express  the  in- 
tentions of  the  parties,  that  the  insurance  was  to  be  made  in  the 
name  of  the  owners,  upon  their  interest  in  the  property,  and  for 
their  account,  and  the  policy  to  be  assigned  as  collateral  security 
to  Reed.  E"ot  one  word  is  said  that  the  insurance  was  to  be 
solely  and  exclusively  for  Reed,  as  mortgagee  ;  for  in  such  a  case 
he  would  hold  the  policy  as  a  principal,  and  not  as  a  collateral  se- 
curity. It  is  obvious  from  the  language  also,  that  Reed  was  not 
to  be  the  absolute  owuer  of  the  policy,  as  he  would  be,  if  made  for 
him  exclusively  as  mortgagee,  but  he  was  to  hold  it  as  a  collateral 
security.  If,  then,  the  debt  of  Reed  should  be  paid  or  extinguished 
in  whole  or  in  part,  would  not  the  right  of  the  owners  corre- 
spondently  attach  to  the  policj^TIf  the  whole  debt  was  paid, 
would  they  not  be  entitled  to  a  reassignment  thereof?  Yet,  unless 
in  such  a  case  the  policy  attached  to  the  property  for  their  own 
account  and  benefit,  the  reassignment  would  be  a  mere  nullity. 
To  us  it  seems  beyond  all  reasonable  doubt,  that  the  policj'  under 
this  agreement  was  designed  by  the  parties  to  be  on  account  of 
the  owners  and  for  their  benefit,  and  that  it  was  to  be  only  collat- 
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eral  security  to  Reed,  to  the  extent  of  any  interest  he  might  have 
therein  in  case  of  loss  by  fire.  In  this  view  it  operated  as  a  se- 
curity to  the  owners  against  the  entire  loss.  In  any  other  view, 
they  would  only  change  their  creditors  upon  any  loss,  from  Reed 
to  the  underwriters. 

Besides,  in  point  of  fact,  the  policy  must  have  its  efl^'ect  and 
operation  from  the  time  of  its  execution,  and  not  otherwise.  The 
language  of  the  policy  is,  "  that  the  assured  may  assign  this  policy 
to  Epenetus  Reed  ; "  not  that  this  policy  shall  now  be  for  Epene- 
tus  Reed,  or  on  his  interest.  The  owners,  then  had  an  option, 
whether  to  assign  or  not.  If  they  never  had  assigned  the  policy 
to  Reed  at  all,  and  a  loss  had  occurred,  would  not  the  loss  have 
been  payable  to  the  owners  ?  In  point  of  fact,  the  policy,  although 
made  on  the  12th  of  December,  1836,  was  not  assigned  to  Reed 
until  the  21st  of  January,  1837.  In  whom  did  the  interest  then 
originally,  and  in  the  intermediate  time,  vest,  under  the  policy  ? 
Clearly  in  the  owners,  for  they,  and  they  only  had  an  interest  in 
the  property  or  the  policy,  until  the  assignment  was  made.  The 
authorities  all  hold  that  the  party  insured  must  have  an  interest 
at  the  time  of  the  making  of  the  policy,  as  well  as  at  the  time  of 
the  loss  ;  and  if  Reed  had  no  interest  upon  which  the  policy  would  ^ 
attach,  by  its  terms,  when  the  insurance  was  made,  but  acquired 
it  afterwards,  and  the  policy  had  been  made  upon  his  sole  accoant, 
it  would  have  been  a  mere  nullity.  The  subsequent  renewals  were 
to  the  same  efii'ect,  and  for  the  same  purposes  and  parties,  as  the 
orio-inal  policy.  Carpenter,  after  he  became  sole  owner,  did  not 
assign  the  policy  to  Reed  until  the  23d  of  May,  1838,  more  than 
five  months  after  the  renewal,  and  more  than  one  mouth  after 
the  conveyance  of  the  whole  property  to  himself.  jS"ow,  the  ques- 
tion may  be  here  again  asked,  whether,  if  the  loss  had  occurred 
before  these  assignments,  a  recovery  upon  the  policy  might  not 
have  been  had  by  Carpenter  in  his  own  uame,  and  for  his  own 
account  ?  We  think  that  the  question  must  be  answered  in  the 
aflarmative  ;  and  if  so,  then  it  demonstrates  that  the  policy  made 
in  the  name  of  the  OAvners,  was  for  their  account  and  benefit ;  and 
payment  only  was,  in  case  of  loss,  to  be  made  to  Reed. 

For  these  reasons,  we  are  of  opinion  that  the  first  instruction 
asked  of  the  court,  was  I'ightly  refused  ;  and  that  the  instruction 
o-iven  was  entirely  correct. 

The  second  instruction  asked,  proceeds  upon  the  ground  that 
altbouo-h  the  policy  of  the  American  Insurance  Company,  of  the 
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6th  of  December,  1836,  was  good  upon  its  face,  yet  if,  in  point  of 
fact,  it  was  procured  by  a  material  misrepresentation  by  the 
owners  of  the  cost  and  vakie  of  the  premises  insured,  it  was  to  be 
deemed  utterly  null  and  void,  and  therefore  as  a  null  and  void 
policy,  notice  thereof  need  not  have  been  given  to  the  Washing- 
ton Insurance  Company  at  the  time  of  underwriting  the  policy 
declared  on.  The  court  refused  to  give  the  instruction  ;  and,  on 
the  contrary,  instructed  the  jury,  that  if  the  policy  of  the  Ameri- 
can Insurance  Company  was,  at  the  time  when  that  at  the  Wash- 
ington Insurance  otEce  was  made,  treated  by  all  the  parties 
thereto  as  a  subsisting  and  valid  policy,  and  had  never,  in  fact, 
been  avoided ;  but  was  still  held  by  the  assured  as  valid  ;  then 
that  notice  thereof  ought  to  have  been  given  to  the  Washington 
Insurance  Company,  and  if  it  was  not,  the  policy  declai-ed  on  was 
void. 

We  are  of  opinion  that  the  instruction,  as  asked,  was  properly 
refused  ;  and  that  given,  was  correct.  It  is  not  true,  that  because 
a  policy  is  procured  by  a  misrepresentation  of  material  facts,  it  is 
therefore  to  be  treated,  in  the  sense  of  the  law,  as  utterly  void 
ab  initio.  It  is  merely  voidable,  and  may  be  avoided  by  the 
underwriters,  upon  clue  proof  of  the  facts  ;  but  until  so  avoided, 
it  must  be  treated,  for  all  practicable  purposes,  as  a  subsisting 
policy.  In  this  very  case  the  policy  has  never,  to  this  very  daj^, 
been  avoided,  or  surrendered  to  the  company.  It  is  still  held  by 
the  assured;  and  he  may,  if  he  pleases,  bring  an  action  thereon 
to-morrow  ;  and  unless  the  underwriters  should,  at  the  trial, 
prove  the  misrepresentation,  he  will  be  entitled  to  recover.  But 
the  question  is  not,  how  the  policy  may  now  be  treated  by  the 
parties,  but  how  was  it  treated  by  them  at  the  time  when  the 
the  policy  declared  on  was  made?  It  was  then  a  subsisting 
policy,  treated  by  all  parties  as  valid,  and  supposed  by  the  under- 
writers to  be  so.  The  misrepresentation  does  not  then  seem  to 
have  been  known  to  the  American  Insurance  Company.  It  was 
an  extrinsic  fact ;  and  if  known  to  the  American  Insurance 
Company,  it  certainly  was  not  known  to  the  Washington  Insu- 
rance Company.  How  were  the  latter  to  arrive  at  any  knowl- 
edge of  the  facts  of  misrepresentation ;  and  how  wei-e  they  to 
avail  themselves  of  the  fact,  if  the  American  Insurance  Company 
should  not  choose  to  insist  upon  it  ?  B'or  is  it  immaterial  in  the 
present  case,  as  was  suggested  at  the  bar,  that  the  present  plain- 
tiff now  seeks  to  avail  himself  of  his  own  misrepresentation,  or 
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that  of  those  under  whom  he  claims,  to  protect  against  his  own 
laches,  in  not  giving  notice  of  the  policy  of  the  underwriters. 
And  it  may  well  be  doubted,  whether  a  party  to  a  policy  can  be 
allowed  to  set  up  his  own  misrepresentations,  to  avoid  the  obli- 
gations deducible  from  his  own  contract.  Be  this  as  it  may, 
it  is  in  our  judgment  free  from  all  reasonable  doubt,  that 
notice  of  a  voidable  policy  must  be  given  to  the  underwriters  ; 
for  such  a  case  falls  within  the  words  and  the  meaning  of  the 
stipulations  in  the  policy.  It  is  a  prior  policy,  and  it  has  a  legal 
existence  until  avoided. 

Indeed,  we  are  not  prepared  to  say  that  the  court  might  not 
have  gone  farther,  and  have  held  that  a  policy — existing  and  in 
the  hands  of  the  insured,  and  not  utterly  void  upon  its  very  face, 
without  any  reference  whatever  to  any  extrinsic  facts — should 
have  been  notified  to  the  underwriters  ;  even  although  by  proofs, 
afforded  by  such  extrinsic  facts,  it  might  be  held  in  its  very  ori- 
gin and  concoction  a  nullity.  And  this  leads  us  to  say  a  few 
words  upon  the  nature  and  importance,  and  sound  policy  of  the 
clauses  in  fire  policies,  respecting  notice  of  prior  and  subsequent 
policies.  They  are  designed  to  enable  the  underwriters,  who  are 
almost  necessarily  ignorant  of  many  facts  which  might  materially 
affect  their  rights  and  interests,  to  judge  whether  they  ought  to 
insure  at  all,  or  for  what  premiums ;  and  to  ascertain  whether 
tliere  still  remains  any  such  substantial  interest  of  the  insured  in 
the  premises  insured,  as  will  guaranty  on  his  part,  vigilance,  care, 
and  strenuous  exertions  to  preserve  the  property.  To  quote  the 
language  of  this  court  in  the  passage  already  cited,  "  the  under- 
writers do  not  rely  so  much  upon  the  principles  as  upon  the  inter- 
est of  the  assured."  Besides,  in  these  policies  there  is  an  express 
provision  that  in  cases  of  any  prior  or  subsequent  insurances, 
the  underwriters  are  to  be  liable  only  for  a  ratable  proportion 
of  the  loss  or  damage  as  the  amount  insui'ed  by  them  bears  to 
the  whole  amount  insured  thereon.  So  that  it  constitutes  a  very 
important  ingredient  in  ascertaining  the  amount  which  they  are 
liable  to  contribute  towards  any  loss  ;  and  whether  there  be  any 
other  insurance  or  not  upon  the  property,  it  is  a  fact  perfectly 
known  to  the  insured,  and  riot  easily  or  ordinarily  within  the 
means  of  knowledge  of  the  underwriters.  The  public,  too,  have 
an  interest  in  maintaining  the  validity  of  these  clauses,  and 
giving  them  full  effect  and  operation.  They  have  a  tendency  to 
keep  premiums  down  to  the  lowest  rates,  and  to  uphold  institu- 
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tious  of  this  sort,  so  essential  in  tlie  present  state  of  the  country 
for  the  protection  of  the  vast  interests  embarked  in  manufac- 
tures, and  on  consignments  of  goods  in  wareliouses.  If  tliese 
clauses  are  to  be  construed  with  a  close  and  scrutinizing  jealousy, 
when  they  may  be  complied  with  in  all  cases  by  ordinary-  good 
faith,  anil  ordinary  diligence  on  the  part  of  the  insured,  the  eifect 
will  be  to  discourage  the  establishment  of  fire  insurance  compa- 
nies, or  to  restrict  the  operations  to  cases  where  the  parties  and 
the  premiums  are  within  the  personal  observation  and  knowledge 
of  the  underwriters.  Such  a  course  would  necessarily  have  a 
tendency  to  enhance  premiums ;  and  to  make  it  difficult  to  obtain 
insurances,  where  the  parties  live  or  the  property  is  situate,  at  a 
distance  from  the  place  where  the  insurance  is  sought. 

But  be  these  considerations  as  they  may,  we  see  no  reason  why, 
as  these  clauses  are  a  known  part  of  the  stipulations  of  the 
policy,  they  ought  not  to  receive  a  fair  and  reasonable  interpre- 
tation according  to  their  terms  and  obvious  import.  The  insured 
has  no  right  to  complain,  for  he  assents  to  comply  with  all  the 
stipulations  on  his  side,  in  order  to  entitle  himself  to  the  benefit 
of  the  contract,  and,  upon  reason  or  principle,  he  has  no  right  to 
ask  the  court  to  dispense  with  the  performance  of  his  own  part 
of  the  agreement,  and  yet  to  bind  the  other  party  to  obligations, 
which,  but  for  these  stipulations,  would  not  have  been  entered 
into.  We  are  then  of  opinion,  that  there  is  no  error  in  the 
second  instruction.  On  the  contrary,  there  is  strong  ground  to 
contend  that  the  stipulations  in  the  policy  as  to  notice  of  any 
prior  and  subsecpient  policies,  were  designed  to  apply  to  all  cases, 
of  policies  then  existing  in  point  of  fact ;  Avithout  any  inquiry 
into  their  original  validity  and  eft'ect,  or  whether  they  might  be 
void  or  voidable. 

AVe  have  not  thought  it  necessarj^,  upon  this  occasion,  to  go 
into  an  examination  of  the  cases  cited  from  the  JSTew  York  and 
Massachusetts  Eeports,  either  upon  this  last  point,  or  upon  the 
former  point.  The  decisions  in  those  cases  are  certainly  open  to 
some  of  the  grave  doubts  and  difEculties  suggested  at  the  bar,  as 
to  their  true  bearing  and  results.  The  circumstances,  however, 
attending  them,  are  distinguishable  from  those  of  the  case  now 
before  us,  and  they  certainly  cannot  be  admitted  to  govern  it. 
The  questions  under  our  consideration,  are  questions  of  general 
commercial  law,  and  depend  upon  the  construction  of  a  contract 
of  insurance,  which  is  by  no  means  local  in  its  character,  or  regu- 
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lated  by  any  local  policy  or  customs.  "Whatever  respect,  there- 
fore, the  decisions  of  State  tribunals  may  have  on  such  a  subject, 
and  they  certainly  are  entitled  to  great  respect,  they  cannot  con- 
clude the  judgment  of  this  court.  On  the  contrary,  we  ar-e 
bound  to  interpret  this  instrument  according  to  our  own  opinion 
of  its  true  intent  and  objects,  aided  by  all  the  lights  which  cau 
be  obtained  from  all  external  sources  whatsoever;  and  if  the 
result  to  which  we  have  arrived  differs  from  that  of  these  learned 
State  courts,  we  may  regret  it,  but  it  cannot  be  permitted  to 
alter  our  judgment. 

The  third  instruction  prayed  the  court  to  instruct  the  jury,  if 
the  A\"^ashington  Insurance  Company  had  notice,  in  fact,  of  the 
existence  of  the  policy  in  the  American  office,  that  "  was,  in  law, 
a  compliance  with  the  terms  of  the  policy."  The  court  refused 
to  give  the  instruction  as  prayed  ;  but  instructed  the  jury  that, 
at  law,  whatever  might  be  the  case  in  equity,  mere  parol  notice 
of  such  insurance  Avas  not,  of  itself,  sufficient  to  comply  with  the 
requirements  of  the  policy  declared  on ;  but  that  it  was  necessary, 
in  case  of  any  such  prior  policy,  that  the  same  should  not  only  be 
notified  to  the  company,  but  should  be  mentioned  in  or  endorsed 
upon  the  policy  ;  otherwise  the  insurance  was  to  be  void  and  of 
no  effect.  We  think  this  instruction  was  perfectly  correct.  It 
merely  expresses  the  very  language  and  sense  of  the  stipulation 
of  the  policy  ;  and  it  can  never  be  properly  said,  that  the  stipula- 
tion in  the  policy  is  complied  with,  when  there  has  been  no  such 
mention  or  endorsement  as  it  positively  requires ;  and  without 
vi'hich  it  declares  the  policy  to  be  henceforth  void  and  of  no 
effect. 

The  fourth  and  last  instruction  given  by  the  court,  stands  upon 
the  same  considei-ations  as  those  already  mentioned ;  and  it  would 
be  a  useless  task  to  repeat  them.  If  the  other  instructions  given 
by  the  court  were  correct,  it  is  admitted  that  this  cannot  be 
deemed  erroneous. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  of  the  Cir- 
cuit Court  ought  to  be  affirmed,  with  costs. 


It  is  well  established  in  accordance  with  Carroll  v.  Tlie  Marine  Ins. 
Co.,  that  a  sale  or  transfer  of  the  property  insured,  will  deprive  the 
vendor  of  all  interest  in  the  policy  without  conferring  the  right  to  en- 
force it  on  the  purchaser,  who  can  claina  nothing  under  a  contract  to 
VOL  II. — 56 


882        SALE    OF    PROPERTY.      FORFEITURE    OF    POLICY, 

"Which  ho  is  a  stranger,  and  which  was  not  maiJe  with  a  view  to  liis 
Leneflt  or  protection  (ante)  819.  This  was  decided  at  an  early  period, 
with  reference  to  insurances  against  fire ;  Tlie  Saddlers^  Co.  v.  Badcock, 
2  Atkyns,  554  ;  Lynch  v.  Dalzell,  3  Brown's  Pari.  Cases,  479;  Wihon 
V.  Hill,  3  .Metcalf,  66  ;  The  Dodman  M.  Co.  v.  The  Worcester  M.  F.  Ins. 
Co.,  11  Id.  492;  Carpenter  v.  The  Washington  Ins.  Co.,  16  Peters, 
495  ;  Hitchcock  v.  The  State  Ins.  Co.,  26  New  York,  68  ;  and  is  equally 
well  settled  where  marine  insurances  are  in  question.  Powles  v.  lanes, 
11  M.  &  W.  10  ;  llinturn  v.  The  Manufacturers'  Ins.  Co.,  10  Gray, 
501,  506.  The  reasons  on  which  this  course  of  decision  is  founded, 
were  stated  with  great  clearness  in  Lynch  v.  Dalzell,  by  Lord  King, 
in  giving  judgment  for  the  insurers,  where  he  said,  that  the  express 
words  and  plain  intent  of  the  policy  confined  the  right  of  indemnity, 
to  such  losses  as  were  sustained  by  the  person  who  effected  the  insur- 
ance, and  that  he  could  not  be  injured  by  the  destruction  of  the  prop- 
erty after  he  parted  with  the  estate  or  title,  which  constituted  his 
interest  in  its  preservation  :  while  Lord  Hardwicke  held,  in  The  Sad- 
dlers' Company  v.  Badcock,  that,  as  there  was  no  possibility  of  insuring 
the  thing,  the  insurance  was  necessarily  personal,  and  would  not  follow 
the  property  to  remaindermen  or  reversioners.  The  same  principle 
was  applied  in  Hamilton  v.  Baldioin,  19  English  Lavs"  &  Eq.  283,  to 
life  insurances,  and  a  policy  on  the  life  of  a  debtor,  held  not  to  pass  as 
an  incident  to  a  bequest  of  the  debt. 

If  this  rule  prevailed  without  qualification,  no  recovery  could  be^ 
had  after  a  sale  which  deprived  the  insured  of  all  interest  in  the  pre- 
servation of  the  property,  and  precluded  the  i>ossibility  of  his  being 
injured  by  its  destruction,  whether  the  suit  was  brought  for  his  benefit 
or  for  that  of  the  vendee  ;  while  strict  logic  would  seem  to  require 
that  the  bar  arising  under  these  circumstances,  should  be  superior  to 
the  intention  of  the  parties  to  the  sale,  and  to  every  thing  short  of  a 
new  contract  between  the  purchaser  and  the  insurer.  Custom  and  con- 
venience have,  however,  established  the  right  of  the  holder  of  a  marine 
policy,  to  determine  whether  it  shall  be  defeated  by  a  sale,  or  subsist 
for  the  benefit  of  the  purchaser.  This  is  clearly  shown  by  the  lan- 
guage of  the  court  in  Powles  v.  Lines,  as  well  as  by  the  cases  of  Wake- 
field V.  Martin,  3  Mass.  558,  and  Earl  v.  Shaw,  1  Johnson's  Cases,  313, 
where  the  purchaser  was  held  entitled  to  sue  in  the  name  of  the 
vendor,  on  proof  the  sale  was  accompanied  by  an  assignment  of  the 
insurance  ;  wliile  in  Sparkes  v.  Marshall,  2  Bing.  N.  C.  16,  Tindal,  C. 
J.,  went  so  far  as  to  say,  that  a  change  in  the  ownership  would  not  dis- 
charge the  insurers,  because  the  insured  might  still  recover  for  the 
benefit  of  the  person  to  whom  the  property  was  transferred.  But  the 
subsequent  case  of  Powles  v.  Innes,  11  M.  &  W.  10,  overruled  this 
dictum,  by  deciding  that  no  recovery  could  be  bad  against  the  insurers, 
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for  a  loss  subsequent  to  the  sale  of  the  property  insured,  without  proof 
that  the  vendor  meant  the  policy  to  remain  open  for  the  protection  of 
the  purchaser,  which  might  appear  from  his  acts  or  declarations,  but 
could  not  be  inferred,  in  the  absence  of  proof;  and  thus  brought  the 
English  law  to  the  same  point  which  had  been  previously  reached  in 
this  country,  in  Carroll  v.  The  Boston  Marine  Ins.  Go. 

Emerigon  cites  a  similar  decision  by  the  Grand  Council  of  Amster- 
dam, in  which  it  was  held  that  the  policy  became  inoperative  as  soon 
as  the  property  was  sold,  unless  it  was  expressly  mentioned  in  the  con- 
tract of  sale,  or  in  some  other  way  transferred  to  the  purchaser.  But 
he  questioned  the  propriety  of  this  judgment  on  grounds  which,  if  the 
question  were  still  open,  might  be  unanswerable,  and  agreed  with 
Chief  Justice  Tindal,  in  thinking  that  an  insurance  is  a  mere  accessory, 
which  should  pass  with  the  assignment  of  the  principal,  unless  the 
parties  manifest  an  opposite  intention.  Emerigon,  chap.  xvL,  sect  3. 
If  the  point  were  open,  much  might  be  said  in  favor  of  this  view  of  the 
law,  as  compared  with  that  taken  in  the  United  States  and  England; 
The  question  is  admitted  to  depend  solely  on  intention  ;  the  vendor  has 
full  power  to  make  the  transfer ;  and  cannot  reasonably  be  supiiosed  to 
have  reserved  what  can  be  of  no  further  use  to  him,  and  may  be  of  the 
utmost  importance  to  the  purchaser  ?  This  argument  is  held  to  be 
decisive,  in  favor  of  the  right  of  an  assignee  of  a  debt  to  all  the  secu- 
rities held  for  its  payment,  and  would  seem  to  apply  with  at  least 
equal  force,  to  a  transfer  of  the  property  covered  by  a  policy  of 
insurance. 

It  was  said  in  Carroll  v.  The  Marine  Ins.  Co.  (ante,  864),  that 
the  only  exception  to  the  rule  that  a  sale  avoids  the  insurance, 
is  where  the  policy  is  assigned  with  notice  to  the  insurers,  and 
with  their  express  or  implied  approbation.  But  this  doctrine  is 
at  variance  with  the  authorities  which  establish,  that  the  right  to 
transfer  the  benefit  of  a  marine  policy  to  a  purchaser  of  the  prop- 
erty, is  given  impliedly  by  the  policy  itself,  and  may  be  exercised 
without  the  knowledge  or  concurrence  of  the  insurers.  Park  on  Insur- 
ance, 59Y,  598  ;  2  Arnould  on  Insurance,  1334  ;  1  Phillips  on  Insurance, 
34;  Powles  v.  Innes,  11  M.  &  W.  10;  Belaney  v.  Stoddart,  1  Term, 
22  ;  Wakefield  v.  Martin,  3  Mass.  558  ;  Watson  v.  Swann,  11  C.  B.,  N.  S. 
756,  T72  ;  Hitchcock  v.  The  New  York  Ins.  Co.,  26  New  York,  68  ;  Earl 
V,  Shaw,  1  Johnson's  Case,  313.  Thus,  Wakefield  v.  Mai-tin  and  Earl 
V.  Sliaw,  show  that  the  policy  may  be  assigned  without  giving  notice  to 
.the  insurers,  or  obtaining  their  consent  to  the  transfer;  while  Poicfes 
V.  Innes  and  Delaney  v.  Stoddart,  indicate  with  equal  clearness,  that 
the  question  turns  on  the  understanding  or  intention  of  the  parties  to 
the  sale. 

It  is  therefore  plain,  that  a  marine  policy  has  a  somewhat  wider  scope 
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thtin  that  ivhich  is  genernlly  attributed  to  it,  and  extends  bejond  the 
person  by  wliom  it  is  efieeted,  to  all  who  derive  title  from  him  subse- 
quentljr,  hj  a  purchase  -syhich  includes  the  insurance,  as  well  as  the  prop- 
eitj-.  For,  if  the  contract  were  simply  to  indmunify  the  insured,  it  would 
become  inoperative,  if  not  void,  as  soon  as  he  parted  with  his  interest, 
and  the  assignment  to  the  vendee  would  be  worthless,  because  there 
would  be  nothing  to  assign.  Lut  if  the  engagement  of  the  insurers  is 
viewed  as  being  that,  when  the  propertj-  is  sold,  and  the  policy  ceases 
to  be  necessarj'  for  the  protection  of  the  person  first  insured,  he  may 
still  hold  and  enforce  it  as  a  trustee  for  the  purchaser,  all  difficulty 
will  disappear,  and  the  cases  may  be  reconciled  with  each  other,  and 
with  principle.  Wat.ton  v.  Hicann,  11  C.  B.,  X.  S.  756,  7*72.  There  is 
nothing  exceptional  in  this  construction,  or  that  doesnot  applj'to  an  ordi- 
narj'  guarant}^  of  a  debt  or  bond,  which,  tliough  made  to  one  man,  may 
be  enforced  by  a  suit  in  his  name  for  the  benefit  of  another,  to  whom 
he  subsequentlj-  transfers  the  contract  guarantied  (ante,  359).  These  re- 
marks are  equally  applicable  to  fire  policies,  except  that  the  transaction 
must  be  communicated  to  the  insurers,  and  their  assent  obtained  to  the 
transfer  of  the  insurance. 

The  transfer  need  not  be  express,  but  ma_y  be  implied  from  facts  and 
circumstances  indicating  that  the  vendor  means  to  keep  the  policy 
open  for  the  benefit  of  the  purchaser.  See  Poivles  v.  Lines  ;  Hilchcock 
V.  The  Insurance  Co.,  26  Kew  York,  C8.  In  llartin  v.  The  Manufactu- 
rers'' Ins.  Co.,  10  Graj',  501,  however,  a  written  order  directing  the 
proceeds  to  be  paid  to  the  purchaser  in  the  event  of  loss,  was  held  not 
to  be  such  an  assignment  as  would  entitle  him  to  the  benefit  of  the 
insurance,  although  he  paid  the  premium  and  took  a  receipt  from  the 
insurers  with  a  full  knowledge  on  their  part  of  the  sale.  But  this  de- 
cision can  hardly  be  sustained  either  on  general  grounds  or  under  the 
principles  stated  by  the  court. 

■The  rule  is,  however,  so  far  different  when  insurances  against  fire  are 
in  question,  that  the  assent  of  the  insurers  must  be  obtained  and  is 
essential  to  entitle  the  assignee  to  the  protection  of  the  insurance.  Eitch- 
cocl  V.  The  New  York  Ins.  Co.,  26  New  York,  68  ;  Angell  on  Fire  and 
Life  Insurance,  sect.  109.  It  might  be  diflicult  to  find  a  sufficient 
reason  for  this  distinction  ;  but  it  has  been  said  to  result  from  the  con- 
fidence reposed  in  the  character  and  habits  of  the  insured,  and  the 
consequent  right  of  the  insurers  to  determine  whether  their  responsi- 
bility shall  endure  after  the  property  has  passed  into  other  hands.  The 
point  can  hardly  be  said  to  have  arisen  in  Lynch  v.  Dalzell  and  The 
Ha.d<llers'  Co.  v.  Badcock,  because  the  assignment  was  not  made  until 
after  the  loss;  but  the  dicta  of  Lord  King,  as  cited  and  adopted  by 
Lord  Hardwicke,  are  express  to  the  point,  that  insurers  are  onlj  liable 
,to  the  parties  with  whom  they  contract,  and  are  not  bound  to  indeniLi'y 
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third  persons  for  the  loss  of  the  property  coyered  b}^  the  insurance. 
Carpenter  v.  The  WasJdnglon  Lm.  Go.  (ante). 

When,  however,  the  insurers  have  once  agreed  that  the  policy  shall 
remain  open  notwithstanding  the  sale,  the  difference  betvveen  fire  and 
marine  insurances  is  at  an  end,  and  the  purchaser  will  have  tlie  same 
right  to  indemnity  against  subsequent  loss,  as  if  the  contract  had  been 
made  expressly  for  his  benefit.  Such  a  transfer  gives  rise  to  an  obli- 
gation in  favor  of  the  assignee,  which,  though  growing  out  of  the 
orignal  contract,  derives  an  additional  sanction  from  the  assent  of  tlie 
insurers,  and  cannot  be  defeated  by  a  subsequent  default  or  breach  of 
the  condition  on  the  part  of  the  assignor.  Tillou  v.  The  KincjHion  Marine 
Ins.  Co.,  1  Barb.  590 ;  1  Selden,  405  ;  The  Gharle.slon  Ins.  Go.  v.  Neve, 
2  JNIcMuUin,  231 ;  The  Traders'  Ins.  Co.  v.  Roberts,  9  Wend.  404  ; 
n  Id.  631. 

This  is  generally  conceded  where  the  sale  is  absolute,  and  b3'  passing  all 
the  ri'j'ht  and  title  of  tlie  vendor,  renders  him  as  much  a  stranger  in  inter- 
est to  the  contract,  as  if  he  were  not  a  party  to  its  terms.  See  2V?.e  Giti/ 
Fire  Ins.  Go.  v.  Mark,  45  Illinois,  482  ;  The  Buffalo  Steam  Engine 
Works  V.  The  Sun  M.  F.  Ins.  Go.,  IT  New  York,  401;  Bale  v.  Tlie 
Mechanics'  M.  F.  Ins.  Go.,  6  Gray,  169.  There  is,  accordingly,  no 
case  establishing  that  a  purchaser,  who  has  paid  in  full  and  taken  an 
assiniimeut  of  the  policy  with  the  assent  of  the  insurers,  can  lose  the 
right  to  indemnity  through  an  act  or  omission  of  the  vendor  which  he 
does  not  share.  Assent  to  the  assignment  of  a  contract  does  not  ordina- 
rily preclude  the  assertion  of  any  defence  which  is  not  fraudulently 
concealed  from  the  assignee  ;  2  Smith's  Ldg.  Cases,  751,  6  Am.  ed.  ;  and 
will  not,  therefore,  estop  the  party  by  whom  it  is  given  from  taking 
advantage  of  a  subsequent  default  or  failure  of  consideration.  The 
assionee  takes  the  contract  as  it  is,  and  cannot  recover  if  it  is  avoided 
by  the  laches  or  non-feasance  of  the  assignor.  This  is  always  true  of 
a  mere  transfer  or  assignment,  not  necessarily  so  wlien  the  assignee 
becomes  in  effect  a  party  to  the  contract,  claiming  in  his  own  right  and 
not  throuo-h  the  assignor.  There  is  an  obvious  difference  between  the 
transfer  of  the  policy  to  a  stranger,  which  simply  passes  a  right  to 
whatever  mio-ht  or  could  be  recovered  by  the  assignor,  and  an  assign- 
ment to  a  vendee  intended  to  protect  the  interest  conferred  by  the  sale, 
and  consequently  entitling  him  to  recover,  notwithstanding,  the  cessation 
of  the  insurable  interest  of  the  person  under  whom  he  claims.  If  this 
be  true  in  the  case  of  an  absolute  sale,  it  should  be  equally  so  in  that  of 
a  morto'ao'e,  because  a  mortgagee  is  in  many  respects  a  purchaser, 
although  a  purchaser  whose  rights  are  confined  within  certain  limits. 

The  more  recent  cases,  however,  establish  that  the  designation  of  the 
mortgagee  as  the  party  to  whom  payment  is  to  be  made  iu  the  case  of 
loss   or  even  an  assignment  of  the  policy  to  him  with  the  consent  of 
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tlie  insurers,  Avill  not, defeat  their  riglit  to  insist  upon  an  exact  comijli- 
ancewith  the  conditions  of  the  contract,  or  preclude  them  from  relying 
on  a  subsequent  sale  of  the  equity  of  redemption,  as  a  defence  to  a  suit 
brought  for  the  use  of  the  assignee.  Grovenor  v.  The  Atlantic  Jus.  Co., 
17  N.  Y.  391  ;  The  Bufalo  Steam  Engine  Tfbrfcs  v.  The  Sun  Ins.  Co., 
lb.  501  ;  Bidwell  v.  The  N.  W.  Ins.  Go.,  19  Id.  HO;  The  State  M.  Ins. 
Co.\.  Roberts,  7  Casey,  438  ;  Hoxie  v.  The  Providence  Ins.  Co.,  6  E.  I. 
17;  Hazard  v.  The  Franklin  Ins.  Co.,  7  Id.  429  ;  Buckley  v.  Garret,  11 
Wright,  204,  209 ;  Hale  y.  The  Mechanics'  Ins.  Co.,  7  Gray,  169  ;  Loring 
V.  The  M.  Ins.  Co.,  8  Id.  28  ;  Lawrence  v.  The  Holyoke  Ins.  Co.,  11  Allen, 
387  ;    Pupke  v.  The  Besoliition  Ins.  Co.,  17  Wisconsin,  378. 

In  Bidwell  v.  The  N.  W.  Ins.  Co.,  the  court  said  that  the  contract  re- 
mained after  the  assignment  as  it  was  before,  an  insurance  of  the 
interest  of  the  mortgagor,  which  failed  if  he  sold  the  premises  before 
the  loss  or  did  anj'  act  contrary  to  the  provisions  of  the  policy.  In 
Foster  v.  The  Equitable  Ins.  Co.,  8  Gushing,  33  ;  10  Id.  32,  the  opinion 
expressed  above  by  Storj^  (ante),  that  the  assignment  of  a  policj'  of  in- 
surance is  like  that  of  any  other  chose  in  action,  and  will  confer  no 
right. on  the  assignee  that  could  not  be  enforced  by  the  assignor,  was 
embraced  bj' the  Supreme  Court  of  Massachusetts;  and  in  Bowditch 
V.  The  Mutual  Ins.  Co.,  8  Gray,  38  the  doctrine  was  carried  to  the  ex- 
tent of  deciding  that  the  assent  of  the  insurers  to  an  assignment  of  the 
policj'  to  a  mortgagee  or  purchaser,  will  not  preclude  them  from  show- 
ing that  it  was  invalid  when  transferred,  notwithstanding  the  equitable 
rule  under  which  a  party  who  fails  to  speak  at  the  proper  time  will  be 
compelled  to  remain  silent  afterwards.  When,  however,  the  insurers 
agreed  that  the  policj'  should  "stand  good"  to  the  assignee,  they 
were  held  to  be  precluded  from  taking  advantage  of  a  prior  forfeiture. 
,  Collins  v.  The  Charleston  Ins.  Co.,  10  Gray,  155  ;  2  Smith's  Ldg.  Cases, 
750,  6  Am.  ed. 

In  these  instances,  however,  the  policy  was  expressly  conditioned  to  be 
void  if  the  property  was  sold  or  conveyed  by  the  insured  ;  and  it  still 
remains  to  be  decided  that  a  sale  by  a  mortgagor  will  in  the  absence  of  a 
proviso  to  that  effect,  preclude  an  action  in  his  name  on  a  policy  that 
has  been  assigned  by  him  to  the  mortgagee,  with  the  consent  of  the 
insurers. 

Although  the  engagement  of  the  insurers  is  not  only  to  indemnify 
the  insured,  but  that  those  who  claim  under  him  as  purchasers  shall  also 
be  saved  harmless,  it  is  still  made  solely  to  and  with  him,  and  con- 
sequently falls  within  the  rule  which  limits  the  right  to  enforce  a  con- 
tract to  the  parties,  even  when  the  beneficial  interest  resides  in  a 
stranger.  Hence  a  sale  of  the  property,  attended  by  a  transfer  of  the 
policj'  to  the  purchaser,  will  not  enable  him  to  sue  in  his  own  name, 
and  the  remedy  must  be  sought,  as  in  other  cases  where  choses  in 
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action  are  transferred,  in  a  suit  in  the  name  of  the  assignor.  The  rule 
is  established  on  this  basis  in  England,  and  has  been  laid  down  in 
numerous  instances  in  the  United  States.  The  New  England  Ins.  Go. 
V.  Wetinore^  32  Illinois,  221  ;  Carter  v.  The  United  States  Ins.  Co.,  1 
Johnson's  Ch.  463  ;  The  Traders'  Ins.  Co.  v.  Roberts,  9  Wend.  404 ; 
De  Bolle  v.  Pennsylvania  Ins.  Co.,  4  Wharton,  58 ;  Granger  v.  The 
Howard  Ins.  Co.,  5  Wend.  205;  Jessel  \.  The  Williamsburg  Ins.  Co., 
3  Hill,  88  ;  Conover  v.  The  M.  Ins.  Co.,  3  Denio,  254,  1  Comstock,  290 ; 
Flanigan  v.  The  Camden  M.  F.  Ins.  Co.,  1  Dutcher,  507  ;  Boyles  v. 
The  Ins.  Co.,  3  Id.  163;  Folsonv.  The  Belknap  31  F.  Ins.  Co.,  10 
Foster,  321 ;  Pollard  v.  The  M.  F.  Ins.  Co.,  42  Maine,  221  ;  Shepherd 
V.  The  Union  Ins.  Co.,  38  New  Hampshire,  232;  Minturnv.  The  Manu- 
facturers' Ins.  Co.,  10  Gray,  501,  506.  The  New  England  Ins.  Co. 
V.  Wetmore,  32  Illinois,  221  ;  Flanigan  v.  The  Camden  M.  F.  Ins.  Co., 
I  Dutcher,  501 ;  Bayles  v.  The  Ins.  Co.,  3  Id.  163  ;  Dolson  v.  The  Belk- 
nap Lis.  Co.,  10  Poster,  324;  Pollard  v.  The  M.  F.  Ins.  Co.,  42  Maine, 
221  ;  Shepherd  v.  The  Union  Ins.  Co.,  38  New  Hampshire,  232.  In  like 
manner,  the  right  of  action  laj'  with  the  vendor  under  the  ordinance 
of  Louis  XIV.,  although  judgment,  when  recovered,  would  enure  to 
the  benefit  of  the  vendee.  Emerigon,  chap.  16,  sect.  3.  An  express 
promise  to  the  assignee  may,  no  doubt,  clothe  the  equitable  interest 
created  by  the  assignment  with  the  force  of  a  legal  obligation  ;  2 
Philips  on  Insurance,  sect.  1974  (ante,  209);  but  the  assent  of  the 
insurers  does  not  operate  as  such  a  promise,  and  cannot  justly  be 
carried  further  than  the  object  which  the  parties  have  in  view,  which 
is  to  ratify  the  assignment,  and  prevent  it  from  operating  as  a  for- 
feiture. 

In  Wilson  v.  Hill,  3  Metcalf,  66,  however,  the  Supreme  Court  of 
Massachusetts  expressed  the  opinion,  that  the  assignment  of  a  policy 
of  insurance  to  a  purchaser,  with  the  consent  of  the  insurers,  creates  a  new 
contract  between  them  and  the  assignee,  which  may,  and  indeed  must  be 
enforced  by  a  suit  in  his  own  name,  and  without  using  that  of  the 
assignor.  "  An  insurance  of  buildings  against  loss  by  fire,''  said  Shaw, 
C.  J.,  in  delivering  the  opinion  of  the  court,  "  although  called,  in  popu- 
lar language,  an  insurance  of  the  estate,  is  in  effect  a  contract  of  in- 
demnit}' with  an  owner,  or  other  person  having  an  interest  in  the 
preservation  of  the  buildings  as  mortgagee,  tenant,  or  otherwise,  to  in- 
demnify him  against  any  loss  which  he  may  sustain,  in  the  case  they 
are  destroj'ed  or  damaged  by  fire.  If,  therefore,  the  assured  has  wholly 
parted  with  his  interest  before  they  are  burnt,  and  they  are  afterwards 
burnt,  the  underwriter  incurs  no  obligation  to  pay  anybodj^  The  con- 
tract was  to  indemnify  the  assured — if  he  has  sustained  no  damage, 
the  contract  is  not  broken.  If,  indeed,  on  a  transfer  of  the  estate,  the 
vendor  assigns  his  policy  to  the  purchaser,  and  this  is  made  known  to 
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the  insurer,  and  is  assented  to  by  him,  it  constitutes  a  new  and  original 
promise  to  the  assignee  to  indemnify  him  in  lilte  manner,  whilst  he  re- 
tains an  interest  in  the  estate,  and  the  exception  of  the  insurer  from 
further  liability  to  the  vendor,  and  the  premium  already  paid  for  in- 
surance for  a  term  not  yet  expired,  are  a  good  consideration  for  such 
promise,  and  constitute  a  new  and  valid  contract  between  the  insurer 
and  the  assignee.  But  such  an  undertaking  will  be  binding,  not  be- 
cause the  policy  is  in  an3'  way  incident  to  the  estate,  or  runs  with  the 
land,  but  in  consequence  of  tlie  new  contract.  Even  the  assignment  of 
a  chose  in  action  with  the  consent  of  the  debtor,  and  a  promise  on  his 
part  to  pay  the  assignee,  constitutes  a  new  contract,  on  which  the 
assignee  must  sue  in  his  own  name." 

This  argument  implies  that  a  purchaser  who  takes  an  assignment  of 
the  policy  may  not  only  sue  in  his  own  name,  but  must  declare 
on  a  new  contract,  and  not  on  that  made  with  the  person  first  in- 
sured. Such  a  conclusion  would,  however,  be  at  variance  with 
the  main  current  of  authority  which  establishes  that  the  assignee 
claims  through  and  under  the  assignor,  and  is  subject  to  ever}'  defence 
that  would  be  good  against  him  (ante,  886).  Tlir  State  M.  F.  Ins.  Co. 
V.  Boherts,  T  Casey,  4.38  ;  Foster  v.  The  Equitable  M.  Ins.  Co.,  2  Gray, 
216,  219.  The  explanation  given  in  Wilson  v.  Hill,  is,  moreover, 
inapplicable  to  the  assignment  of  a  marine  policy  which  does 
not  require  the  assent  of  the  insurers,  and  is  manifestly  a  transfer  of 
the  old,  and  not  the  creation  of  a  new  contract.  The  error  seems  to 
have  originated  in  regarding  an  insurance  as  an  agreement  to  indemnify 
tlie  person  first  insured,  on  which  no  recovery  can  be  had  unless  he  is 
injured.  If  this  were  the  true  interpretation  of  the  policy,  it  obviously 
could  not  be  so  enlarged  by  an  assignment,  as  to  include  losses 
sustained  by  third  persons.  A  promise  to  save  A.  harmless  cannot  be 
enforced  by  or  for  the  use  of  B.,  unless  A.  is  injured,  and  then  only  to 
the  extent  of  the  damage  undergone  bj^  him.  If,  therefore,  the  obliga- 
tion imposed  by  the  insurance  of  a  house  or  vessel  were  limited  to  in- 
demnifying the  person  bj'  whom  or  on  whose  behalf  the  insurance  was 
effected,  it  would  be  a  sulficient  answer  in  all  cases  to  say  that  he  had 
parted  with  his  interest  in  the  property,  and  could  not  be  affected  by 
the  loss.  But  if  the  policy  be  interpreted  as  a  contract  for  the  benefit, 
not  only  of  the  insured,  but  of  those  who  claim  under  him  subsequently, 
as  purchasers,  the  necessity  for  resorting  to  a  new  contract  will  dis- 
appear, and  there  will  be  no  difficulty  in  adjusting  the  rights  of  the 
parties  on  their  true  basis.  Thus  interpreted,  the  operation  of  a  policy 
of  insurance  would  be  somewliat  analogous  to  that  of  the  numerous 
covenants  which  run  with  land,  and  entitle  those  who  claim  under  the 
covenantee  by  descent  or  purchase,  to  the  full  benefit  of  the  stipula- 
tions made  by  the  covenantor.  ;  For,  although  the  purchaser  acquires 
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a  right  of  action  at  law  In  one  case,  and  Is  confined  to  a  mere  equity  in 
the  other,  the  distinction  is  one  of  form,  rather  than  of  substance,  and 
disappears  when  the  estate  sold  is  an  equity  of  redemption,  or  falls 
short  in  any  "way  of  the  legal  title.  1  Smith's  Leading  Cases,  159,  6 
Am.  ed.  In  both  cases  the  vendor  becomes  a  mere  trustee  for  the 
vendee,  and  can  do  no  act  to  the  prejudice  of  his  cestui  que  trust,  who 
acquires  the  whole  beneficial  interest  in  the  contract,  and  has  all  the 
rights  of  an  owner,  except  that  of  enforcing  it,  by  an  action  in  his  own 
name.  TiUouv.  The  Kingston  IL  Ins.  Co.,  1  Barb.  590;  1  Selden, 
405  ;  The  Charh'sloji  /">•.  Co.  v.  -Neve,  2  McMallin,  237  ;  The  Traders' 
Ins.  Go.  V.  Huberts,  9  Wend.  404  ;  1  Smith's  Leading  Cases,  166,  182, 
6  Am.  ed. 

It  was  indeed  said  in  Foster  v.  T/ie  Equitable  Ins.  Co.,  2  Graj',  216, 
219,  that  the  assignment  of  a  policy  of  insurance  is  like  that  of  any 
other  chose  in  action,  and  confers  no  new  or  additional  right  ou  the 
assignee.  But  while  this  is  true,  where  the  assignee  is  a  stranger  to  the 
property  and  merely  acquires  a  right  to  the  fund,  it  must  be  taken  with 
some  degree  of  qualification,  when  the  transfer  is  made  to  a  purchaser 
•  of  the  property  and  intended  for  his  protection. 

Had  the  views  of  Emerigon,  which  seem  to  have  been  shared  by 
Chief  Justice  Tindal  (ante,  883),  been  adopted  in  this  country  and  in 
England,  the  analogy  between  a  polic}'  of  insurance  and  a  covenant 
running  with  land  would  have  been  rendered  more  complete,  by  con- 
struing the  insurance  as  a  mere  accessory,  passing  by  a  sale  of  the 
thing  insured,  unless  excepted  or  reserved  by  the  vendor.  But  the  pur- 
chaser may  acquire  the  full  benefit  of  the  insurance,  even  as  the  law 
now  stands,  b}^  taking  an  assignment  of  the  policy  from  the  vendor  with 
the  assent  of  the  insurers. 

It  is  well  settled  in  accordance  with  Carpenter  v.  The  Washington 
Inx.  Co.  (ante),  that  a  clause  making  the  policy  paj^able  to  a  creditor 
or  mortgagee;  Woodbury  Bank  y.  Charier  Oak  Ins.  Co.,  29  Conn.  394, 
Bidwell  V.  The  Northwestern  Ins.  Co.,  19  N.  Y.  ;  or  an  order  or  endorse- 
ment directing  payment  to  be  made  to  him  in  case  of  loss,  does  not 
confer  anj'  new  or  distinct  right  on  the  assignee,  and  simply  operates 
as  an  equitable  assignment,  entitling  him  to  the  proceeds  in  case  of  loss. 
Martin  v.  The  Manufacturers'  Ins.  Co.,  10  Gray,  501  ;  Lorivg  v.  The 
Marine  Ins.  Co.,  8  Id.  28.  Such  an  appropriation  will,  therefore,  leave 
the  appointee  open  on  the  one  hand  to  any  defence  that  would  have  been 
valid  against  the  assignor  ;  Bidwell  v.  Tlie  Northwestern  Ins  Co.,  Hale 
V.  The  Mechanics'  Ins.  Co.,  6  Gray,  169  ;  Groovnor  v.  The  Atlantic  Ins. 
Co.,  It  ^'ew  York,  391  ;  and  will  not,  on  the  other,  be  a  breach  of  a  pro- 
viso that  the  policy  shall  not  be  assigned  without  the  consent  of  the  in- 
surers. And  this  interpretation  should  be  put  on  every  transfer  v/hich 
does  not  purport  to  pass  the  insurance  as  such  to  the  assignee,  and 
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simply  authorizes  him  to  demand  and  receive  whatever  maj'  become 
due  under  the  contract,  to  tlie  assignor.  Cromwell  v.  Brooklyn  Ins. 
Co.,  39  Barb.  22T  ;  Shohvell  v.  The  Jefferson  Ins.  Co.,  5  Bosworth,  247. 

What  has  been  said,  may  serve  to  show  the  difference  between  a 
mere  assignment  of  the  policy,  which  gives  nothing  but  a  right  to 
such  damages  as  may  become  due  to  the  assignor,  and  must  necessarily, 
be  subject  to  every  defence  which  would  be  good  against  him,  and  a 
transfer  of  the  insurance  under,  or  contemporaneously  with  a  contract 
of  sale,  and  with  a  view  of  entitling  the  vendee  to  an  indemnity,  which 
is  no  longer  needed  for  the  protection  of  the  vendor.  The  former  is 
obviously  a  mere  assignment,  which  leaves  the  insurance  what  it  was 
before — an  engagement  to  indemnify  the  assignor,  and  on  which 
the  assignee  cannot  recover  unless  the  assignor  is  injured  ;  the 
latter  enlarges  the  operation  of  the  contract,  or  rather  brings  the 
vendee  within  its  scope,  by  rendering  it  the  duty  of  the  insurers 
to  make  good  any  loss  which  he  may  sustain  bj'  the  subsequent 
destruction  of  the  j)roperty  insured,  in  the  same  manner  as  if  the 
insurance  had  been  originally  effected  for  his  benefit.  It  is  there- 
fore plain,  that  a  mere  assignment  of  the  policy,  or — to  speak  more  ■ 
accurately — of  the  right'  to  receive  the  compensation  which  is  or 
may  become  due,  for  anj'  loss  which  befalls  the  assignor,  works  no 
change  in  the  relations  between  the  parties  to  the  insurance,  and  may 
be  made  without  the  consent  or  knowledge  of  the  insurers,  whether  the 
contract  is  against  loss  by  fire,  or  a  marine  insurance.  Peahody  v.  Tlte 
Wash  ington  County  Ins.  Co.,  20  Barbour,  340  ;  St.  John  v.  The  American 
Life  Ins.  Co.,  21  Id.  31  ;  Ellis  v.  Kreutzinger,  2'!  Missouri,  311. 

Under  these  circumstances  the  opinion  intimated  above  by  Storj-,  J., 
and  repeated  in  Foster  v.  The  Equitable  11.  F.  Ins.  Co.,  2  Gray,  216, 
219,  that  the  assignment  of  a  policy,  will,  like  that  of  any  other  con- 
tract or  chose  in  action,  confer  no  right  that  could  not  be  enforced  by 
the  assignor  is  strictly  true,  and  if  the  insurable  interest  of  the  as- 
signor fails  or  is  transferred  to  a  third  person,  the  title  of  the  assignee 
will  fail  with  it,  and  no  recovery  can  be  had  in  a  suit  brought  for  his 
benefit  against  the  insurers.  On  the  other  hand,  when  the  property  is 
sold  and  the  policy  transferred  with  it  to  the  vendee,  the  loss  of  insura- 
ble interest  on  the  part  of  the  vendor  will  not  be  a  defence  to  an  ac- 
tion brought  on  behalf  of  the  purchaser,  who  will  therefore  stand  nearly, 
if  not  quite  in  the  same  position  as  if  the  insurance  had  been  originally 
effected  for  his  protection.      Wilson  v.  Hill,  3  Metcalf,  66. 

It  may  therefore  be  inferred,  that  while  a  transfer  to  a  stranger  in 
interest,  will  simply  pass  the  policy  as  a  contract  or  chose  in  action, 
and  leave  the  assignee  subject  to  any  defence  which  would  have  been 
good  against  the  assignor,  an  assignment  to-xa  purchaser  is  governed 
by  a  different  principle,  and  may  place  him  beyond  the  reach  of  a  for- 
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feiture  arising  from  subsequent  acts  or  defaults,  which  he  does  not  sliare. 
(ante,  885).  But  a  question  of  more  difficulty  arises,  when  the  policy  is 
transferred  to  a  mortgagee,  whose  insurable  interest  is  unquestiona- 
ble, but  diifers  essentiallj'  from  the  full  ownership  of  the  property  which 
the  insurance  was  originally  designed  to  protect.  The  language  of 
Story,  in  Carpenter  v.  The  Washington  Ins.  Co.,  might  induce  the  con- 
clusion, that  an  assignment  of  the  policy  to  a  mortgagee,  operates 
merely  as  au  equitable  transfer  of  the  right  to  recover  any  amount 
which  may  become  due  to  the  mortgagor,  and  will  consequently  not 
preclude  a  defence  founded  on  a  subsequent  sale  by  the  latter. 

Ij;  is  not  easy  to  reconcile  this  language  with  the  well  established 
doctrine,  that  an  assignment  to  a  purchaser  confers  a  right  to  the  bene- 
fit of  the  insurance  as  such,  which  in  the  case  of  a  marine  policy  does 
not  require  to  be  ratified  or  confirmed  by  the  insurers.  In  the  Traders' 
Ins.  Co.  V.  Boberts,  9  Wend.  404,  4T4;  17  Id.  361,  the  mortgagee  was 
accordinglj'  held  entitled  to  sue  and  recover  in  the  name  of  the  mort- 
gagor, on  a  policy  which  had  been  assigned  to  him  by  the  latter,  not- 
withstanding the  failure  of  the  mortgagor  to  give  notice  of  a  subsequent 
insurance  as  the  terms  of  the  instrument  required.  The  court  held 
that  when  the  policy  was  transferred  to  the  mortgagee  it  took  effect 
as  if  it  Lad  been  made  for  his  benefit.  The  obligation  of  the  insurers 
was  thenceforth  two-fold,  first  to  indemnify  the  mortgagee  to  the 
extent  of  the  amount  due  on  the  bond,  and  subject  to  this  incumbrance 
to  make  good  any  loss  that  might  be  sustained  by  the  mortgagor. 
These  interests  were  distinct,  and  either  might  continue  to  exist  not- 
withstanding the  cessation  or  forfeiture  of  the  other.  The  breach  of 
condition  on  the  part  of  the  mortgagor,  might  have  been  an  answer  to 
a  suit  brought  for  his  benefit,  but  it  was  not  a  reason  for  withholding 
the  protection  of  the  policy  from  the  mortgagee.  Judgment  was 
accordingly  entered  in  his  favor.  But  the  court  granted  a  perpetual 
stay  of  execution,  on  its  being  made  to  appear  that  the  mortgage  debt 
had  been  paid.  This  order  was  set  aside  by  the  court  of  errors  and 
appeals,  apparently  on  the  ground  that  the  judgment  being  general 
could  not  be  restricted  by  intendment  to  the  interest  of  the  mortga- 
gee) This  case  was  approved  or  followed  in  Tillou  v.  The  Kingston 
M.  Ins.  Co.,  1  Barb.  370  ;  1  Selden  405 ;  Conouer  v.  The  M.  Ins.  Co.,  1 
Comstock,  291 ;  and  Allen  v.  The  31.  Ins.  Co.,  19  Barb.  442.  And  the 
point  has  been  decided  in  the  same  way  in  some  of  the  other  States. 
New  England  Ins.  Co.  v.  Wetmore,  32  Illinois,  221  ;  Pollard  v.  The 
Somerset  M.  Ins.  Co.,  42  Maine,  221;  The  Charleston  Ins.  Co.  v.  Le 
Neve  2  McMullin,  237.  In  Tillou  v.  The  Kingston  M.  Ins.  Co.,  Foote, 
J.  said  "  that  the  assignment  of  a  policy  of  insurance  with  the  consent  of 
the  insurer  creates  new  and  mutual  relations  and  rights  between  the 
assio-nee  and  the  insurer,  which  on  the  plainest  principles  of  law  and 
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justice  cannot  be  impaired  bji-  tlie  acts  of  a  third  party,  over  whom  tlie 
injured  party  has  no  control."  When,  however,  the  point  arose  in  the 
Buffalo  Steam  Engine  Works  v.  The  Sun  21.  Ins.  Co.,  17  Xew  York, 
401  ;  Eoberts  v.  The  Trader's  Ins.  Co.,  was  overruled,  and  a  subse- 
quent breach  of  condition  on  the  part  of  the  mortgagor,  held  to  preclude 
bim  from  recovering  for  the  use  of  the  mortgagee,  to  whom  the  policy 
had  been  assigned  with  the  consent  of  the  insurers.  This  case  is  sus- 
tained by  the  subsequent  decisions  in  Massachusetts  and  Pennsylvania  ; 
and  the  main  current  of  authorit}'  tends  in  the  same  direction. 
Bowdilch  Ins.  Go.  v.  Winsloiv,  3  Gray,  J.15  ;  Hale  v.  The  2fechanic's 
Ins.  Co.,  6  Gray,  169;  Udes  v.  The  Hamilton  Ins.  Co.,  3  Allen,  302; 
Lawrence  v.  The  Holy oke  Ins.  Co.,  11  Id.  38Y  ;  The  Stale  J/.  F.  Ins.  Co. 
Y.  Roberts,  T  Casey,  438  ;  Pupke  v.  The  Re.<olution  Ins.  Co.,  It  Wiscon- 
sin, 3Y8;  Ho.rsie  v.  The  Providence  21.  F.  Ins.  Co.,  6  Rhode  Island,  517. 

It  is,  however,  conceded  even  under  this  view  of  the  law,  that  if  the 
premium  is  paid  or  guaranteed  by  the  assignee,  a  new  contract  will 
arise  which  can  not  be  defeated  Ijy  any  subsequent  act  or  default  on 
the  part  of  the  assignor.  Foster  \.  The  Equitable  21  Ins.  Co.,  2  Gray, 
216.  On  the  other  hand,  in  2Iartin  v.  The  2Iamifacturers'  Ins.  Co., 
10  Gray,  501,  the  court  held  that  an  order  to  pay  the  "within  policv" 
to  the  purchaser  did  not  make  him  sufficiently^  a  party  in  interest,  to 
render  a  written  acknowledegment  by  the  defendants  of  the  subsequent 
receipt  of  premium,  which  was  paid  on  his  belialf  with  a  full  knowledge 
on  their  part,  a  waiver  of  a  condition  that  the  policy  should  be  void  if 
assigned  without  the  consent  in  writing  of  the  insurers.  Such  an  order 
is,  however,  an  unequivocal  proof  that  the  parties  mean  the  insurance 
to  continue,  notwithstanding  the  sale,  and  the  defendants  could  not 
manifest  their  assent  more  distinctly  than  by  accepting  the  premium 
and  giving  a  receipt. 

Whatever  doubt  ma}'  exist  under  other  circumstances,  it  would  seem 
to  be  universally  conceded,  that  the  assignment  of  a  policj'  after  a  loss 
operates  in  the  same  manner  as  that  of  any  otlier  contract  or  chose  in 
action,  and  simply  entitles  the  assignee  to  the  amount  due  to  the 
assignor,  without  enlarging  his  rights  on  the  one  side,  or  creating  a 
bar  to  an  action  brought  to  enforce  them  on  the  other ;  Eider  v.  The 
Ocean  Ins.  Co.,  20  Pick.  257  ;  Peabody  v.  The  21  Ins.  Co.,  20  Bar- 
bour, 339  ;  Wilson  v.  Hill,  8  Metcalf,  60;  Whiting  v.  The  Sun  2L  Ins. 
Co.,  15  Maryland,  297,  313  ;  2'liller  v.  The  Hamilton  Ins.  Co.,  5  Duer, 
101  ;  3  Smith,  609,  615  ;  Carroll  v.  The  Charter  Oak  Ins.  Co.,  38  Barb., 
402;  and  the  same  rule  must  apply  to  a  transfer  made  before  the  breach, 
to  an  assignee  who  has  no  interest  in  the  thing  insured  ;  unless  a  policy 
of  insurance  forms  an  exception  to  the  principles  regulating  the  transfer 
of  other  contracts. 

The  effect  of  a  sale  in  vacating  an  insurance,  is  due  to  its  operation 
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in  divesting  the  title  of  the  insured.  The  contract  still  exists  but  the 
property  is  put  beyond  the  reach  of  the  contract.  Or  to  state  the 
reason  of  the  rule  somewhat  differently,  as  the  contract  is  one  of 
indemnity,  no  recovery  can  be  had  unless  the  plaintiff  is  injured  by  the 
destruction  of  the  property,  which  cannot  happen  where  he  parts 
with  all  his  estate  before  the  loss.  It  follows  that  a  conve3'ance  or 
alienation  will  not  be  a  defence  in  any  case  where  the  interest  of  the 
insured  continues  to  exist,  although  in  another  form,  and  differing 
essentially  from  that  which  he  had  at  the  time  of  effecting  the  insu- 
rance. Hitchcock  V.  The  Northwest  Lis.  Co.,  26  N.  Y.  68;  JSiU  v.  The 
Cumberland  Valley  Ins  Co.,  9  P.  P.  Smith,  4T4  ;  Hodges  v.  The  Tennessee 
71/.  F.  Ins.  Co.,  4  Selden,  416;  Eastman  v.  The  Carroll  Ins.  Co.,  45 
Maine,  SOT;  Ayers  v.  The  Hartford  Ins.  Co.,  IT  Iowa,  IT6.  It  is  well 
settled  that  a  grant  by  way  of  collateral  securitj-  or  mortgage,  works 
no  change  in  the  insurable  interest  of  the  grantor  and  will  not  invalidate 
a  prior  policy.  Ayres  v.  The  Hartford  Ins.  Co.,  IT  Id.  1T6;  21  Id.  193  ; 
Shepherd  v.  The  Union  M.  F.  Ins.  Co.,  38  N.  Y.  232.  Hence  a  vendor 
who  withholds  the  legal  title  or  takes  a  mortgage  as  a  security  for  the 
price,  may  sue  and  recover  fora  subsequent  loss  ;  although  there  is  not  a 
little  difference  of  opinion  whether  the  judgment  should  be  limited  to  the 
unpaid  purchase  money,  or  may  extend  to  the  value  of  the  propertj'  at 
risk  (ante,  830).  Tittemore  v.  The  V.  M.  F.  Ins.  Co.,  20  Vermont,  546  ; 
Seed  V.  Cole,  3  Burrow,  1512;  Norcross  v.  The  Ins.  Co.,  5  Harris,  529  ; 
Vairin  v.  The  Canal  Ins.  Co.,  10  Ohio,  323  ;  Trumbull  v.  The  Portage 
M.  F.  Ins.  Co.,  12  Id.  305  ;  Stetson  v.  The  Mass.  F.  Ins.  Co.,  4  Mass.  330  ; 
The  F.  &  31  Ins.  Co.  of  Wheeling  v.  Morrison,  11  Leigh,  354;  Hitch- 
cock V.  The  Northwest  Ins.  Co.,  26  N.  Y.  68 ;  Morrison  v.  Tennessee  M.  F. 
Ins.  Co.,  18  Missouri,  262;  Washington  v.  Bearse,  12  Allen,  332;  The 
Bosliin  &  Salem  Ice  Co.  v.  The  Royal  Ins.  Co.,  lb.  381 ;  Crofts  v.  The 
Union  Ins.  Co.,  36  New  Hampshire,  44  ;  Phelps  v.  The  Gebhard  F.  Ins. 
Co.,  9  Bosworth,  404  The  principle  was  applied  in  another  form,  in 
Lazarus  v.  The  Com.  Ins.  Co.  (ante,  801)  ;  and  the  resulting  trust  in 
favor  of  the  assignor,  under  a  conveyance  for  the  benefit  of  creditors,  held 
to  constitute  an  interest  which  survived  the  grant,  and  came  within  the 
protection  of  a  prior  policy.  And  for  a  like  reason  a  sale  subject 
to  a  mortgage,  will  not  defeat  a  prior  insurance,  because  the 
morto-aoor  still  retains  an  interest  in  the  preservation  of  the  premi- 
ses, as  a  means  of  paying  the  mortgage  debt  (ante,  821);  Buffalo 
Steam  Engine  Works  v.  The  Sun  M.  F.  Ins.  Co.,  IT  N.  Y.  401; 
Walker  v.  The  People  F.  Ins.  Co.,  19  Id.  184  ;  although  the  case  is 
obviously  different  when  the  conveyance  is  hy  the  terms  of  the  agree- 
ment to  be  free  from  incumbrance.  The  doctrine  holds  good  even  when 
the  deed  or  transfer  is  absolute  on  its  face,  and  the  real  nature  of  the 
transaction  can  only  be  shown  b}' parol.    Morrisonr.  The  Tennessee  31. 
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T.  Ins.  Co. ;  Aijers  v.  Home  Ins.  Co.  But  the  latitude  thus  given,  Avill 
not  extend  to  any  unfair  or  corrupt  transaction,  or  authorize  a  vendor 
to  sliow  that  a  sale,  absolute  on  its  face,  was  subject  to  a  resulting 
trust  in  his  favor,  intended  to  put  the  property  beyond  the  reach  of  his 
creditors  (ante,  864).  Ti-eadway  v.  Tlie  Hamilton  In:<.  Co.,  29  Connec- 
ticut, 68.  The  point  was  decided  in  The  Dodman  Manufacturing  Co.  v. 
The  Worce.^ter  M.  F.  Ins.  Co.,  11  ?.Ietealf,  429;  and  is  in  accordance 
with  the  general  rule,  that  no  one  can  have  relief  at  law  or  in  equity', 
agains  the  consequences  of  his  own  fraudulent  or  illegal  conduct.  1 
Smith's  Leading  Cases,  GSY,  6  Am.  ed.  ;  Wlurphy  v.  Hubert,  4  Harris,  50. 
The  interests  of  tenants  in  common,  or  other  joint  owners  of  lands 
and  chattels,  are  as  distinct  for  all  the  purposes  of  indemnity  against 
loss,  and  therefore  of  insurance,  as  if  thej-  owned  different  and  distinct 
things  ;  and  hence  an  insurance  effected  by  one,  will  not  serve  to  pro- 
tect the  share  of  another ;  Burgher  V.  The  Columbia  Ins.  Co.,  11  Bar- 
bour, 274;  French  v.  Backhouse,  5  Burrow,  271  ;  Foster  v.  The  U.  S. 
Ins.  Co.,  11  Pick.  85  ;  Holmes  v.  The  United  Ins.  Co.,  2  Johnson's 
Cases,  229;  Murray  v.  The  Col.  Ins.  Co,  11  Johnson,  302;  Finney  v. 
The  Warren  Ins.  Co.,  1  Metcalf,  16;  unless  it  was  made  on  his  behalf, 
and  authorized  or  ratified  by  him.  Finney  v.  The  Ins.  Co.,  5  Metcalf, 
192  (ante,  577).  An  insurance  effected  by  a  partner  in  his  own  name 
on  the  property  of  the  firm  was  hetd  in  The  Peoria  Ins.  Co.  v.  Hill,  12 
Illinois,  202,  to  be  in  the  same  category;  but  this  is  somewhat  question- 
able because  a  partner  lias  an  implied  authority  to  insure  for  the  firm,  and 
ra&y  reasonably  be  presumed  to  have  intended  to  exercise  it,  unless  the 
evidence  indicates  a  contrary  design.  A  sale  of  the  share  of  one  part- 
owner  to  another,  will  consequently  preclude  either  from  recovering  an 
indemnitj'  for  its  subsequent  loss,  under  a  policy  previously  effected  by 
both,  by  placing  the  interest  thus  transferred  beyond  the  reach  of  tlie 
contract  with  the  vendor,  without  bringing  it  within  that  made  bj-  the 
purchaser,  which  relates  to  a  different  estate  or  right,  although  in  the 
same  house  or  chattel.  And  it  has  been  repeatedlj'  lield,  that  a  recovery 
cannot  be  had  under  these  circumstances,  for  the  loss  of  the  share 
which  has  not  been  convej'ed,  and  which  consequently  remains  in  the 
same  state  as  when  the  policj^  was  effected.  Thus,  in  Howard  v.  The 
Albany  Ins.  Co.,  3  Denio,  301,  the  majorit3r  of  the  court  held,  in  opposi- 
tion to  the  able  dissenting  opinion  of  Bronson,  J.,  that  an  assignment 
of  the  interest  of  one  of  two  tenants  in  common  to  another,  was  a  bar 
to  a  joint  action  on  a  policy  of  insurance  which  had  been  effected  in 
the  names  of  both  ;  and  this  decision  was  followed  in  Murdoch  w.  The 
Chenango  Ins.  Co.,  2  Comstock,  210;  Tillou  v.  The  Kingston  31  Ins. 
Co.,  1  Barbour,  570 ;  1  Selden,  405  ;  and  Dix  v.  The  Marietta  Ins.  Co  , 
22  Illinois,  272;  Wood  v.  The  Rutland  F.  Ins.  Co.,  31  Vermont,  552; 
and  Dreherv.  The  Mtna  Ins.  Co.,  18  Missouri,  128.     These  cases  were 
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based  on  the  technical  ground,  that,  as  those  who  proceed  on  a  joint 
contract,  rest  their  claim  on  a  common  basis,  the  failure  of  one  must 
necessarily  involve  that  of  all.  And  it  is  undoubtedly  true,  that  no  re- 
covery can  be  had  on  a  joint  demand,  without  proof  that  the  plaintiffs 
have  a  common  cause  of  action,  which  they  are  entitled  to  enforce  by  suit. 
But  it  would  appear,  notwithstanding,  that  while  a  policy  effected  by 
two  joint  owners  or  tenants  in  common  is  a  joint  contract,  it  is  a  con- 
tract with  both  to  make  good  any  injury  which  maybe  sustained  by 
either,  in  consequence  of  the  destruction  of  the  property  insured,  and 
is  consequently  broken  as  soon  as  either  is  damnified,  whether  the  loss 
falls  solely  on  him  or  is  shared  bj-  the  other.  Hence,  proof  that  one 
has  sold  or  parted  with  his  share,  instead  of  operating  as  a  bar,  simply 
goes  in  mitigation  of  the  damages,  which  would  have  been  due  had  no 
sale  occurred.  This  view  is  sustained  by  the  case  of  Peck  v.  The  Neio 
London  Lis.  Co.,  22  Conn.  570,  where  an  insurance  of  real  and  per- 
sonal property,  effected  by  two  persons  jointly,  was  held  binding,  al- 
though the  chattels  belonged  exclusively  to  one,  and  the  buildings  to 
the  other. 

We  accordingly  find,  that  in  Powles  v.  Innes,  11  M.  &  W.  10,  where 
a  sale  by  one  of  two  tenants  in  common,  of  a  vessel,  was  held  to  be  an 
answer  so  far  as  he  was  concerned,  to  an  action  brought  by  himself  and 
the  other,  on  an  insurance  effected  in  the  name  of  both,  the  right  to  an 
indemnity  for  the  other  share,  was  thought  to  be  so  entirely  beyond 
question,  that  the  whole  amount  claimed  was  paid  into  court.  In  Hobbs 
v.  The  Memphis  L^s.  Co.,  1  Sneed,  444,  the  authority  oi  Howard  v.  The 
Albany  Lis.  Co.  was  accordingly  denied,  and  a  sale  by  one  partner  to 
another,  said  to  place  the  interest  thus  transferred  beyond  the  reach  of 
a  prior  insurance  by  the  firm,  without  impairing  the  claim  of  the  other 
partner  to  be  indemnified  to  the  extent  of  the  interest  which  he  had 
originally  held. 

And  when  the  question  arose  subsequently  in  New  York,  the  with- 
drawal of  a  partner  or  the  sale  of  his  interest  to  the  firm,  was  said  to 
operate  as  a  release  which  enlarged  the  estate  of  the  other  partners, 
without  placing  the  share  so  transferred  beyond  the  policy,  or  pre- 
cluding the  right  to  recover  for  the  whole  value  at  risk  in  case  of  loss. 
Wilson  Y.  The  Genesee  Ins.  Co.,  16  Barb.  511;  Day  v.  The  Pough- 
keepsie  Ins.  Co.,  23  Id.  623,  62T  ;  Eyatt  v.  Esmond,  31  Bai-b.  605. 
These  cases  were  reversed  on  error  but  for  reasons  not  involving'  the 
point  decided  by  the  court  below,  which  was  adjudged  in  the  same  way 
in  Hoffman  v.  JJJlna  Ins.  Co.,  1  Robertson,  501 ;  32  New  York,  485. 

In  the  Bufalo  Steamship  Works  v.  The  Sun  3L  F.  Ins.  Co.,  11  N. 
Y.  401,  472,  the  court  cited  and  approved  the  opinion  of  Barculo,  J., 
in  Tillou  v.  The  Keystone  Ins.  Co.,  7  Barb.  570,  that  a  sale  by  one  part 
owner  to  another  is  not  a  forfeiture  of  a  condition  against  alienation 
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in  a  contract  of  insurance  with  both;  and  it  is  tlie  established  rule  in 
Now  Yorlc  and  some  other  parts  of  the  Union,  that  a  partner  may  be 
bought  out  by  his  copartners,  or  withdraw  from  the  firm,  without  de- 
feating a  prior  insurance  either  on  general  principles,  or  under  a  pro- 
vision that  the  policy  shall  be  void  if  the  property  is  sold  or  conveyed. 

In  Jlo//"man  v.  The  jEtna  his.  Co.,  the  court  said  that  when  the 
words  of  the  contract  are  sufliciently  large,  the  recovery  may  extend 
bej'ond  the  interest  held  at  the  execution  of  the  policy  to  the  whole 
value  at  risk  at  the  time  of  the  loss,  and  that  it  will  make  no  difference 
"under  these  circumstances  whether  the  subsequent  title  is  derived 
from  a  stranger  to  the  contract,  or  from  a  part  owner  who  joined  in 
eflectiug  the  insurance. 

It  has  been  decided  on  the  other  hand  in  several  instances,  that  the 
withdrawal  of  a  partner  or  the  transfer  of  his  interest  to  another 
menilier  of  the  firm  vrithout  the  consent  of  the  insurers,  will  defeat  a 
policy  conditioned  against  alienation.  KeclerY.  The.  Niagara  Ins.  Co., 
5  Wis.  12.3;  Findlay  v.  Lycomivg,  Ins.  Co.,  6  Case}',  310;  Buckley  v. 
Garrrl,  11  Wright,  204,  209  ;  Dreher  v.  The  .'Etna  Ins.  Co.,  18  Missouri, 
135  ;  The  Hartford  F.  Ins.  Co.  v  Boss,  23  Indiana,  liO;  JVood  v.  The 
Bidland  M.  F.  Ins.  Co.,  31  Vermont,  532  ;  Fix  v.  The  Mutual  Ins.  Co., 
37  111.  312;  and  in  Dreher  v.  The  JEtna  Ins.  Co.,  a  dissolution  of  the 
partnership  was  said  to  have  the  same  effect  in  avoiding  the  polic}'  as 
a  sale. 

■We  have  seen,  that  the  insured  may  as  well  contract  for  an  indemnity, 
against  loss  hy  the  destruction  of  property  which  he  may  subseipiently 
acquire,  as  of  that  which  he  has  at  the  time  of  eflecting  the  insurance  ; 
and  that  a  time  policj^  on  goods  or  furniture  in  a  house  or  store,  will 
cover  chattels  which  are  bought  and  placed  in  the  building  subsequently 
to  the  execution  of  the  policj'  (ante,  S4S).  2  A  mould  on  Insurance, 
12(1.'),  12C6  ;  Hooper  v.  The  Hudson  Bivrr  /),.s.  Co.,  15  Barbour,  413. 
The  law  was  so  held  in  Bhind  v.  Wilkinson,  2  Taunton,  237,  where  the 
court  said  tliat  it  was  enough,  if  the  plaintiff  had  an  interest  in  the 
property  at  the  time  when  it  was  destroj'ed,  and  that  it  was  ever^day's 
practice  to  ijisure  goods  before  they  were  purchased.  Hence,  the 
better  opinion  would  seem  to  be,  that  an  insurance  made  in  good  faith, 
with  a  view  to  a  future  purchase  of  a  house  or  vessel,  will  take  elfect  as 
soon  as  it  is  bought,  and  entitle  the  insured  to  an  indemnitj'  for  the 
subsequent  destruction  of  the  propertj'  by  fire.  Thus,  in  Maiiin  v.  The 
Fishing  Ins.  Co.,  20  Piclc.  389,  an  insurance  etfected  bj^  one  part  owner 
of  a  vessel  in  his  own  name,  for  whom  it  might  concern,  was  held  to 
cover  the  share  of  another  owner  which  was  assigned  to  him  subse- 
Ciuentlj',  in  pursuance  of  a  prior  understanding  tliat  it  should  enure  as 
a  securitjr  for  advances,  which  he  had  made  at  the  time  when  the  vessel 
was  purchased. 
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In  this  aspect  of  the  case  it  can  make  no  difference,  that  the  chattels 
for  which  the  plaintiff  seelis  to  recover  were  originall}-  covered  by  tlie 
policy,  and  then  sold  to  a  third  person  from  whom  they  were  bought 
back  before  the  loss.  In  Lane  v.  The  Marine  Ins.  Co.,  12  Maine,  44, 
the  effect  of  a  sale  in  placing  the  goods  beyond  the  reach  of  the  insur- 
ance, was  accordingly  held  to  be  obviated  by  a  repurchase;  and  the 
same  point  was  decided  in  Hooper  v.  The  Hudson  River  M.  Ins. Co.,  IT 
New  York,  424,  and  Wolf  v.  The  Security  Ins.  Co.,  39  Id.  4.  "  When," 
said  Hunt,  C.  J.,  in  the  latter  case,  "the  sale  was  made  by  Bngelheart 
to  Stupp,  the  interest  in  the  property  and  the  interest  in  the  policy 
became  separated.  While  this  separation  continued,  the  operation  of 
the  policy  was  suspended,  and  if  a  loss  had  then  occurred,  no  recovery 
could  have  been  had.  Engelheart  could  not  have  recovered,  because 
he  had  no  goods  covered  bj'  the  polic}^  Stupp  could  not  have  recovered, 
because  he  had  no  policy  to  cover  his  interest  in  the  goods.  But  the 
moment  the  interests  should  be  brought  togetlier  by  the  union  of  the 
ownership  of  the  property,  and  the  interest  in  the  policy  in  the  same 
person,  the  insurance  would  again  become  effectual.  If  Engelheart 
bad  bought  other  goods,  the  policy  in  his  name  would  have  covered 
them.  If  Stupp  had  procured  the  policy  he  would  have  had  the  benefit 
of  it  as  an  insurance  of  the  original  property."  It  was  held  to  follow, 
that  upon  the  union  of  the  goods  and  the  policy  in  the  same  hand  h\- 
an  assignment  to  a  third  person,  the  insurance  which  had  been  sus- 
pended took  effect  for  his  benefit. 

It  was  held,  in  like  manner,  in  Worthington  v.  Bearse,  12  Allen,  332, 
that  the  insurable  interest  in  a  house  which  has  been  divested  by  a  sale 
ma}'  be  revived  by  a  reconveyance  to  tlie  vendor.  The  court  said  that 
the  parties  to  the  contract  were  the  same,  and  the  risk  unchanged,  and 
there  was  no  reason  why  the  policy  should  not  operate  according  to 
its  original  design. 

In  Gockerill  v.  The  Cincinnati  Ins.  Co.,  16  Ohio,  148,  however,  where 
a  similar  question  arose  out  of  the  insurance  of  a  steamboat  against 
fire,  the  court  were  of  opinion,  that  the  policy  had  been  avoided  by  a 
sale  of  the  boat  after  she  was  insured,  and  did  not  revest  upon  a  sub- 
sequent reconveyance  before  the  loss.  This  decision  might  be  sound, 
^  if  the  policy  were  an  insurance  of  the  estate  or  interest  of  the  person 
by  whom  it  is  effected,  which  would  li^mit  its  operation  to  his  right  or 
title  as  at  the  time.  But  the  cases  are  express  and  numerous  to  the 
point,  that  an  insurance  intended  for  the  protection  of  one  interest, 
will  enure  for  the  protection  of  any  other  that  may  subsequently  arise 
out  of  the  property  insured,  or  which  will  be  impaired  or  rendered  in 
secure  by  its  loss  (ante,  893).  Thus,  the  insurance  of  a  house  or  vessel, 
will  endure  after  the  right  of  ownership  has  been  divested  by  a  sale, 
for  the  protection  of  the  interest  of  the  vendor  in  the  price,  not  only 
VOL.  II. — 57 
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when  he  retains  the  legal  estate  in  his  hands  as  a  security,  but  when 
he  parts  with  the  whole  legal  and  equitable  title,  and  takes  a  mortgage 
or  judgment  for  the  purchase  money;  The  C.  M.  Ins.  Co.  of  Wheeling 
V.  Harrison,  11  Leigh,  354 ;  or  when  a  conveyance  is  made  for  the  benefit 
of  creditors,  and  the  debts  of  the  grantor  paid  from  another  source, 
(ante,  819).  And  if  this  is  true  of  a  resulting  trust  it  should  be  equally 
so  of  the  interest  arising  from  a  repurchase. 

Few  questions  in  the  law  of  insurance  are  of  more  importance  or 
occur  more  frequently,  than  those  arising  out  of  the  provisos  in- 
troduced into  most  policies  of  the  present  day  with  a  view  to  control 
the  operation  of  the  contract,  and  impose  restrictions  on  the  insured 
which  would  not  arise  under  the  general  rules  of  law.  Thus  the  policy 
usually  makes  it  the  duty  of  the  owner  to  give  notice  of  any  insurance 
which  exists  at  the  time  when  it  is  executed,  or  may  be  effected  sub- 
sequently, and  declares  that  the  contract  shall  be  void  unless  the 
requisition  is  fulfilled.  In  Carpenter  v.  The  Washington  Ins.  Co. 
(ante,  878),  Story,  J.,  was  clearly  of  opinion  that  a  prior  insurance  was 
not  less  within  this  condition  because  it  was  vitiated  by  a  misrepre- 
sentation of  a  material  fact.  Such  an  error  might  be  waived  bj'  the 
insurers  and  the  contract  affirmed,  and  if  so,  the  evil  would  arise  which 
the  condition  was  meant  to  obviate.  A  similar  view  was  taken  in 
Bigler  v.  The  New  York  Ins.  Co.,  20  Barb.  267;  22  is'ew  York,  402, 
where  the  question  arose  out  of  the  failure  to  give  notice  of  a  sub- 
sequent insurance,  which  had  been  invalidated  by  the  laches  of  the  in- 
sured in  not  communicating  the  existence  of  the  policy  on  which  the 
suit  was  brought. 

In  Laiis  v.  The  Hartford  Ins.  Co.,  13  Iowa,  69,  it  was  contended,  on 
behalf  of  the  plaintiff's,  that  as  the  second  policy  was  avoided  by  the 
failure  to  disclose- the  nature  of  the  interest  at  risk,  it  did  not  avoid  the 
first,  but  the  court  held  that  if  this  argument  could  be  good,  under  any 
circumstances,  it  was  not  so  in  the  case  under  considerat.ou,  where  the 
subsequent  insurance  had  been  ratified  by  the  insurers,  who  might,  on 
general  and  well  settled  principles  affirm  the  contract  'notwithstanding 
the  breach  of  a  provision  introduced  for  their  benefit.  See  Bigler  v. 
The  New  Yoi-l-  Ins.  Co.,  22  New  York,  402. 

On  the  other  hand,  it  has  been  held  in  Pennsylvania  and  Massa- 
chusetts, that  as  the  object  of  such  provisions  is  to  guard  against  the 
temjjtatiou  to  fraud  which  may  grow  out  of  the  existence  of  a  double 
insurance,  they  should  not  be  so  construed  as  to  avoid  the  policj',  for  a 
failure  to  give  notice  of  a  subsequent  insurance  which  is  invalid  from 
the  outset,  through  an  omission  to  notify  the  insurers  that  the  property 
is  already  insured.  Jackson  v.  The  31.  F.  Ins.  Co.,  23  Pick.  418  ; 
(Jlark  V.  The  New  England  21.  Ins.  Co.,  6  Gushing,  342  ;  Hardy  v.  The 
Marine  Ins.  Co.,  4  Allen,  217;  Kimball  v.    The  Hoivard  Ins.    Co.,  8 


CARPENTER    V.    WASHINGTON    INSURANCE    CO.       899 

Gray,  33  ;  Slaoey  v.  The  Franklin  Ins.  Co.,  2  W.  &  S.  506.  It  was 
said  that  an  insurance  wliicti  cannot  be  enforced  without  the  consent 
of  the  insurers  is  none,  and  does  not  operate  as  a  breach  of  the  condi- 
tion. Clark  V.  The  New  England  Ins.  Co.,  6  Gushing,  342.  This  view 
prevails  in  many  of  tlie  otlier  States.  Obermeyer  r.  The  Globe  JL 
Ins.  Co.,  43  Missouri,  573;  Gale  v.  Belknap  Ins.  Co.,  41  New  Hamp-- 
shire,  ITO;  Schenck  v.  fiercer  C.  F.  Ins.  Co.,  4  Zabrislde,  447;  Phil- 
brook  V.  The  New  England  Ins.  Co.,  37  Maine,  137  ;  The  Rising  Sun  Co. 
V.  Slaughter.  20  Indiana,  520 ;  and  has  been  held  to  apply,  even  when  the 
subsequent  policy  is  ratified  by  payment,  because  if  the  first  insurance 
is  good  when  made,  and  at  the  time  of  the  loss,  it  cannot  be  invalidated 
by  the  subsequent  acts  of  third  persons.  Ilardie  v.  The  Marine  Ins.  Co., 
4  Allen,  207  ;  Philbrook  v.  The  New  England  Ins.  Co.  In  Mitchell  v. 
The  Lycoming  Ins.  Co.,  1  P.  F.  Smith,  402,  however,  a  policy  condi- 
tioned that  the  aggregate  amount  insured  in  that  or  other  companies 
should  not  exceed  two-thirds  of  the  actual  value,  was  held  to  be  avoided 
by  a  subsequent  insurance,  which,  though  voidable,  had  been  ratified 
by  the  payment  of  the  loss. 

It  follows  conversely  from  the  same  principle,  that  a  policy  which  is 
void  from  fraud  or  any  other  cause,  will  not  operate  as  a  breach  of  a 
condition  in  a  subsequent  policy  requiring  notice  to  be  given  of  prior 
insurances.  This  seems  to  have  been  taken  for  granted  in  Clark  v. 
The  New  England  Mutual  Ins.  Co.,  6  Gushing,  342,  although  the  point 
was  not  actually  before  the  court,  and  was  expressly  determined  in 
Jackson  v.  The  M.  T.  1.  Co.,  5  Graj-,  52  ;  see  Massey  v.  Atlas  Ins. 
Co.,  4  Kernan,  79. 

These  decisions  avoid  the  hardship  of  pronouncing  the  insurance  void 
in  consequence  of  a  failure  to  give  notice  of  another  which  is  equally 
invalid,  and  thus  leaving  the  assured  without  a  remedy  on  either  policy, 
but  are  perhaps  open  to  the  more  serious  objection  of  enabling  the 
owner  of  a  house  to  insure  it  for  its  full  value  at  two  different  offices, 
and  keep  each  set  of  .insurers  in  ignorance  of  the  contract  with  the 
others,  without  the  risk  of  loss  if  the  secret  is  discovered,  and  with  the 
certainty  of  gain  if  it  remains  concealed. 

A  subsequent  will  not  avoid  a  prior  insurance,  unless  the  parties  are 
the  same,  nor  when  the  interest  covered  by  the  policy  is  different. 
Nichols  V.  Fayette  Ins.  Co.,  1  Allen,  63  ;  Cox  v.  The  Phcenix  Ins.  Co., 
52  Maine,  355;  Tyler  v.  The  ^tna  Ins.  Co.,  16  Wend,  385;  The 
Mutual  Ins.  Co.  v.  Hall,  2  Comstock,  35.  Hence  a  mortgagee  may  en- 
force an  insurance  effected  for  his  benefit,  notwithstanding  a  subsequent 
insurance  of  the  premises  by  the  mortgagor.  Coster  v.  The  Equitable 
Ins.  Co.,  2  Gray,  216;  Woodbury  Bank  v.  The  Charter  Oak  Ins.  Co., 
31  Conn.  517,  and  a  policy  obtained  on  the  freight  of  the  vessel  bj^  the 
consignee,  will  not  preclude  the  consignor  from  enforcing  a  prior  policy 
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containing  a  warranty  that  tliere  is  no  other  insurance.  Williams  r. 
The  Crencent  M.  Ins.  Co.,  15  Louisiana,  Ann.  C51.  Such  conditions, 
like  all  stipulations  tending  to  a  penalty  or  forfeiture  are  strictlj^  con- 
,  strued,  and  a  proviso  against  "  further  insurance,"  will  not  be  broken  by 
the  existence  of  a  previous  insurance  which  is  not  communicated  to  the 
subsequent  insurers.  Masxeyx.  The  Atlas  Ins.  Co.,  iKenia.n,''!^.  When, 
however,  the  condition  is  explicit,  a  failure  to  give  notice  of  a  prior  or 
subsequent  valid  insurance  in  compliance  with  its  terms,  will  be  fatal; 
and  when  tliese  require  the  ratification  to  be  endorsed  in  writing,  and 
the  polic}'  is  under  seal,  an  oral  communication  will  not  be  sufficient,  al- 
though received  as  such  bj^  the  insurers  (ante,  881);  Barrett  v.  M.  F.  1. 
Co.,  1  Gushing,  175  ;  The  Conway  Tool  Co.  v.  The  Hudson  Eiuer  Ins. 
^,'o.,  12  Gushing,  144;  Pindar  \.  The  Ammon  Ins.  Co.,  Id.  4G9  ;  Kim- 
ball  V.  Hoivard  Ins.  Co.,  8  Gray,  35  ;  Gilbert  v.  Phcenix  Ins.  Co.,  36 
Barb.  372;  Hale  v.  The  Mechanics  Ins.  Co.,  6  Gray,  169;  31assey  v. 
Atlas  Ins.  Co.,  4  Kernan,  79;  although  relief  maybe  given  in  equity 
where  the  defendants  fraudulently  cause  the  error  of  which  they  seek  to 
take  advantage.    See  Carpenter  v.  Washington  In.^.  Co.,  4  Howard,  284. 

It  was  said  by  Story,  J.,  in  Carpenter  v.  The  Washington  Ins.  Co. 
(ante),  that  a  clause  which  prohibits  the  assignment  of  the  policy  without 
the  consent  of  the  insurers,  and  then  goes  on  to  declare  that  the  interest 
of  the  insured  shall  not  be  transferred  or  assigned  without  such  consent, 
should  be  construed  as  referring  to  the  interest  in  the  propertj-  covered 
li^-  the  insurance,  and  not  to  the  policy ,  because  a  transfer  of  tlie  policy-, 
viewed  as  a  contract,  and  apart  from  the  property,  simply  operates  as 
an  equitable  assignment  of  the  proceeds,  in  case  an3'thing  shall  become 
due  ;  while  the  consent  of  the  insurers  is  alwaj's  necessary  to  give  a 
purchaser  of  the  property  a  right  to  an  indemnity  under  an  insurance 
against  fire.  ISnchta  v.  The  Lafayette  Ins.  Co.,  2  Hall,  372;  Hllis 
V.  Kreutcinger,  27  Missouri,  311.  A  similar  view  was  taken  in  Jlillen 
V.  The  Hannlton  Ins.  Co.,  5  Duer,  101  ;  but  in  Smith  v.  The  Saratoga 
In.t.  Co.,  1  Hill,  497;  3  Id.  508,  a  different  conclusio)i  was  drawn  from 
the  same  premises,  and  a  condition  against  assignment,  said  to  refer 
2jrima  facie  to  a  transfer  of  the  instrument  or  contract  and  not  a 
change  of  the  ownership  or  title,  to  which  the  insurers  had  no  motive 
for  prohibiting,  and  would,  if  made  without  their  consent,  avoid  the  in- 
surance.    See  Phelps  v.  Gebhard  Ins.  Co.,  5  Bosworth,  404. 

All  the  authorities  concur  that  as  such  restrictions  are  against 
common  right,  and  should  be  strictly  construed  ;  Courtney  v.  N.  Y. 
Ins.  Co.,  28  Barb.  116;  a  condition  against  alienation  will  not  apply 
to  a  transfer  by  operation  of  law,  or  for  the  benefit  of  creditors  ;  Hubbs 
V.  The  Mempihis  Ins.  Co.  ;  and  in  Courtney  v.  N.  Y.  Ins.  Co.,  the  court 
said  that  in  prohibiting  the  assignment  of  the  policy,  the  insurers 
could  not  be  supposed  to  have  intended  to  prohibit  the  insured  from 
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transferring  the  amount  to  which  he  was  entitled,  as  damages  or  com- 
pensation  in  the  event  of  loss,  because  it  must  be  a  matter  of  indiffer- 
ence to  them  to  whom  they  paid  money  which  was  conceded  to  be 
due. 

A  doubt  may  here  be  suggested,  whether  a  clause  in  restraint  of  the 
power  of  transfer  or  alienation,  is  not  contrary  to  legal  policy,  and 
void.  This  was  well  settled  at  an  earl}'  period,  with  reference  to  vested 
interests;  1  Smith's  Leading  Cases,  111,  655,  6  Am.  ed.  ;  and  would 
seem  equally  true  at  the  present  day  of  rights  of  action,  which  are  now 
universally  admitted  to  possess  all  the  incidents  which  belong  to  prop- 
erty, and  among  them,  that  of  being  transferable  from  hand  to  hand. 
2  Leading  Cases  in  Equity,  part  II.,  333,  3d  Am.  ed.  A  proviso  in  a 
bond  or  other  engagement  for  the  payment  of  money,  that  it  should 
not  be  transferred,  and  that  if  it  were,  the  obligor  should  be  discharged 
from  all  further  liability,  would  probably  be  disregarded  by  a  court  of 
equity,  as  contrary  to  its  uniform  course,  which  is  to  uphold  and  facili- 
tate the  assignment  of  debts  and  choses  in  action,  as  beneficial  to  the 
parties,  without  imposing  any  additional  burden  on  the  debtor.  And 
there  can  be  little  doubt,  that  the  transfer  of  a  policy  of  insurance, 
should  be  as  much  favored  as  that  of  a  debt  or  bond.  Some  of  the 
policies  now  in  use,  preclude  the  insured  from  assigning  the  right  of 
action  for  the  loss  after  it  has  happened,  and  thus  deprive  him  of  the 
power  of  obtaining  credit  on  the  faith  of  the  indemnity  promised  by 
the  insurers,  at  a  time  when  the  use  of  all  his  available  means  may  be 
essential  to  his  solvency,  or  the  successful  prosecution  of  his  business ; 
and  the  mischievous  nature  of  such  a  restraint  would  seem  a  sufficient 
reason  for  holding  it  illegal.  The  assignment  of  a  marine  policy  to 
a  purchaser  of  the  pi'operty  covered  by  its  terms,  works  a  change  in 
the  contract,  which  may  justify  the  insurers  in  surrounding  it  with 
restrictions  ;  but  the  assignment  of  a  policy  against  fire,  leaves  the 
right  of  the  parties  precisely  as  they  were  before ;  The  Brooklyn 
Ins.  Co.,  39  Barb.  22  ;  and  cannot  be  prohibited  or  made  a  ground 
of  forfeiture,  without  a  wanton  interference  with  the  rights  of  the 
insured.  Obligations  are,  and  of  right  ought  to  be,  so  far  assigna- 
ble, as  to  entitle  the  assignee  to  whatever  is,  or  may  become  due 
to  the  assignor ;  and  there  is  nothing  in  a  policy  of  insurance,  viewed 
as  a  chose  in  action,  and  not  as  an  insurance,  to  withdraw  it  from 
the  operation  of  the  principles  which  sustain  and  regulate  the  trans- 
fer of  other  contracts  for  the  payment  of  money,  whether  absolute  or 
conditional.  Bmerigon  Traite  des  Contrats,  a  la  Grosse,  ch.  12,  §  1 ; 
St.  John  V.  The  American  Life  Ins.  Co.,  3  Kernan,  31.  Every  debt  or 
demand  which  can  be  made  the  subject  of  a  power  of  attorney  or 
placed  in  the  hands  of  an  agent  for  collection,  may  be  assigned,  because 
an  irrevocable  power  or  authority  to  collect  operates  as  an  assignment ; 
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■while  an  equitable  assignment  is  virtually  a  power  or  authority,  given 
for  a  consideration  and  which  cannot  therefore  be  recalled  (ante,  552). 
S  Leading  Cases  in  Equity,  360,  3  Am.  ed.  The  right  to  depute  another 
to  demand  and  receive  the  amount  due  on  a  policy  of  insurance,  or  other 
obligation  for  the  paj'ment  of  money,  must  be  conceded,  and  the  debtor 
can  hardljf  be  entitled  to  inquire  whether  the  agent  is  bound  to  account 
to  the  principal,  or  has  been  expressly  or  impliedly  authorized  to  re- 
tain the  amount  collected  for  himself,  or  appropriate  it  to  his  own 
purposes.  Hence,  while  the  insurers  may  restrict  their  liability  to  the 
loss  or  damage  sustained  by  the  insured,  and  refuse  to  be  answerable 
for  any  injury  by  which  he  does  not  suffer,  we  ma}'  doubt  whether  they 
are  entitled  to  refuse  the  amount  which  may  become  due  under  the 
contract,  to  any  one  whom  he  may  appoint  to  receive  it  by  a  revocable 
or  irrevocable  power  of  attorney,  or  by  any  of  the  numerous  modes  of 
equitable  assignment,  which  are  all  the  same  in  substance.  Courtney 
v.  The  New  York  Ins.  Co.,  28  Barb.  116. 

It  is  accordingly  well  settled,  notwithstanding  some  earlier  cases 
looking  the  other  way;  Hohhs  v.  The  Memphis  Ins.  Co.,  1  Sneed, 
444  ;  Day  \.  Foughkeepsie  Ins.  Co.,  23  Barb.  623  ;  that  the  contract  of 
insurance  becomes  on  loss  a  mere  debt  or  chose  in  action,  and  may  be 
assigned,  notwithstanding  a  clause  prohibiting  the  transfer  or  aliena- 
tion of  the  interest  of  the  insured,  or  of  the  policy  as  such,  without  the 
consent  of  the  insurers.  Ilellen  v.  The  Hamilton  Ins.  Co.,  11  Kew 
York,  609;  Goit\.  The  National  Ins.  Co.,  25  Barb.  189;  Carroll  v. 
The  Charter  Oak  Ins.  Co.,  38  Id.  402  ;  40  Id.  492  ;  The  West  Branch 
Ins.  Co.,  V.  Eelfenstein,  2  Wright,  89;  Carter  y.  The  Humholdt  Ins.  Co., 
12  Iowa,  287  ;  Walters  v.  The  Washington  Ins.  Co.,  1  Clarke,  404. 

In  these  instances  the  transfer  being  made  to  a  stranger,  who  had  no 
insurable  interest,  necessarily  operated  as  an  assignment  of  the  delitor 
demand,  and  not  of  the  insurance  as  such  ;  but  a  purchaser  or  mortga- 
gee may  be  designated  as  the  person  to  receive  the  money  without  be- 
coming a  party  to  the  contract  with  the  insurers,  or  an  assignee  of  the 
policy  in  the  strict  sense  of  the  term. 

The  assignment  of  a  policy  of  insurance  ma}' be  viewed  in  two  differ- 
ent aspects.  In  one  of  them  it  passes  the  insurance  considered  as 
such.  In  the  other  it  is  a  mere  equitable  transfer  of  the  right  to  re- 
ceive any  sum  that  may  be  due  in  the  event  of  loss.  A  purchaser  who 
liuys  a  vessel  and  takes  an  assignment  of  the  policy  is  substituted  in 
the  place  of  the  vendor.  He  must,  it  is  true,  sue  in  the  name  of  the 
latter,  but  the  recovery  is  in  his  own  right,  and  the  defendants  cannot 
relj'  on  the  determination  of  the  insurable  interest  of  the  nominal  plain- 
tiff as  a  bar.  The  liabilit}-  of  the  insurers  is  under  these  circumstances 
for  all  practical  purposes  the  same  as  if  the  insurance  had  been  effected 
in  the  first  instance  by  the  assignee.     It  is  a  qualified  negotiation  of 
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the  instrument,  which  may  be  likened  to  the  passage  of  a  covenant  of 
warranty  with  the  estate  to  which  it  is  made  incident  by  the  deed. 
Sucli  is  also  the  rule  in  the  case  of  an  insurance  against  fire,  except 
that  the  consent  of  the  insurers  is  requisite  to  give  validity  to  the 
transfer.  , 

On  the  other  hand,  an  assignment  of  the  policy  to  a  stranger  in  in- 
terest, can  only  operate  as  an  equitable  appropriation  or  transfer  of 
the  damages  that  are  or  may  be  payable  for  the  destruction  of  the 
property  bj'  the  perils  for  which  the  insurers  have  agreed  to  be  answer- 
able. The  fund  is  assigned,  and  not  the  contract,  nor  the  right  to  be 
indemnified  under  it  in  the  event  of  loss.  The  assignee  stands  in  the 
shoes  of  the  assignor  without  acquiring  a  new  or  independent  status, 
and  cannot  recover  unless  the  assignor  has  an  insurable  interest  when 
the  loss  occurs.  Such  an  instance  is  afforded  by  the  transfer  of  a  policy 
as  collateral  securitj^  to  a  creditor  who  has  no  estate  ot  interest  in  the 
premises  insured.    Bihend  v.  Liverpool,  30  California,  18. 

In  the  cases  above  supposed  the  distinction  is  plainly  marked  and 
maj'  be  readilj'  applied,  but  there  is  a  third  where  the  assignment  may 
have  a  twofold  operation,  and  it  is  not  always  easy  to  say  which  was 
desio'ned.  This  occurs  when  the  policy  is  transferred  to  a  mortgagee 
of  the  property  covered  by  the  insurance.  Here  there  are  two  insura- 
ble interests,  each  of  which  may  subsist  and  be  a  ground  of  action,  not- 
withstanding the  determination  of  the  other.  The  mortgagor  is 
entitled  to  indemnity  as  the  owner  of  the  equity  of  redemption  ;  the 
morto-ao'ee  by  virtue  of  his  lien  for  the  debt ;  and  as  the  extinguishment 
of  the  mortgage  will  not  atfect  the  right  of  the  mortgagor,  so  a  sale  or 
alienation  by  the  mortgagor  will  not  preclude  a  recovery  by  the  mort- 
gao-ee  Such  at  least  is  the  case  when  the  consent  of  the  insurers  is 
obtained,  or  is  not  requisite  to  the  validity  of  the  transfer,  and  there 
is  no  condition  against  alienation  (ante,  882).  When,  however,  the  in- 
surance is  against  fire,  or  contains  a  proviso  that  it  shall  not  be  assigned 
without  the  consent  of  the  insurers,  a  different  question  may  bc'  pre- 
sented. If  the  property  is  conveyed  under  these  circumstances,  and 
the  policy  transferred  to  the  purchaser  without  the  sanction  of  the  in- 
surers, the  insurance  will  be  at  an  end,  and  there  can  be  no  liability 
under  it  for  a  subsequent  loss.  The  assignor  cannot  recover,  be- 
cause his  insurable  interest  has  been  determined  by  the  sale  ;  and  the 
assio-nee  is  not  a  party  to  the  contract  originally,  or  by  virtue  of  the 
assignment.  When,  however,  the  policy  is  assigned  to  a  mortgagee, 
and  not  to  an  absolute  purchaser,  there  is  this  material  difference  that 
the  assignor  retains  an  insurable  interest,  and  may  recover  as  if  the 
morto-ace  had  not  been  executed.  His  right  in  this  regard  is  a  chose 
in  action,  a  demand  assignable  in  equity  to  any  one  to  whom  he  tliinks 
lit  to  transfer  it ;  and  it  may  consequently  be  transferred  as  a  collateral 
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securit}'  to  the  mortgagee.  It  is  immaterial  tliat  tlie  policj-  does  not 
attach  to  the  insurable  interest  of  the  latter;  he  will  still  be  entitled  to 
the  amount  due  for  any  loss  that  may  be  sustained  by  the  mortgagor. 
If  the  assignment  does  not  operate  to  pass  the  contract  of  insurance 
because  the  assent  of  the  insurers  was  not  given,  it  should  still  be  con- 
strued as  an  equitable  transfer  of  the  claim  of  the  assignor  to  com- 
pensation for  the  loss.  The  force  of  this  argument  is  so  obvious,  that 
it  must  prevail  unless  excluded  b}'  the  terms  of  the  policy.  It  is  well 
established  that  a  contract  should  be  so  construed  m<  res  valeat;  and 
general  "words  of  grant  will  consequently  be  applied  to  that  which  the 
party  can  transfer,  and  not  to  that  which  he  cannot.  A  vessel  which 
has  been  insured  is  mortgaged.  The  insurers  do  not,  perhaps  will  not, 
sanction  an  assignment  of  the  policy.  The  loss  is,  however,  payable 
by  the  terms  of  the  instrument  to  the  order  of  the  mortgagor,  and 
would  be  so  if  there  were  no  express  stipulation.  Instead  of  giving  an 
order  or  power  of  attorney,  with  a  clause  declaring  his  intention  to 
pass  the  fund  irrevocably  bj'  way  of  anticipation,  he  endorses  tlie 
policy  in  blank  and  delivers  it  to  the  mortgagee  in  pursuance  of  an 
agreement  to  keep  the  property  insured  for  the  benefit  of  the  latter. 
Slanifestly  the  transaction  should  be  construed  in  accordance  with  the 
intention  of  the  parties  as  an  equitable  transfer  of  the  right  to  receive 
the  money,  and  not  as  an  assignment  of  the  policy  as  an  insurance. 

It  majr  be  said  that  a  condition  that  the  policy  shall  be  void  if  trans- 
ferred without  the  consent  of  the  insurers  is  broad  enough  to  include 
an  assignment  either  of  the  insurance  as  such,  or  of  the  amount  that 
may  be  due  under  it  in  the  event  of  loss.  In  considering  this  argument, 
it  is  necessary  to  remeujber  that  restraints  on  alienation  are  to  be 
strictly  construed.  Of  two  interpretations,  that  is  to  be  preferred 
which  reconciles  their  operation  with  the  general  principle  that  every 
one  may  give  what  he  possesses  or  is  entitled  to  receive.  A  mau  who 
contracts  with  one  person  may  well  refuse  to  permit  another  to  become 
a  party  to  the  agreement.  This  is  peculiarlj'  true  when  the  relation  is 
one  of  trust  and  confidence,  which  is  necessarily  the  case  between  the 
insurers  and  the  insured.  The  former  may  therefore  properly  require 
that  they  should  not  be  put  under  an  obligation  to  indemnify  a  third 
person  by  an  act  to  which  they  do  not  agree.  But  a  provision  that 
the  insured  shall  not  be  permitted  to  transfer  the  amount  that 'may  be- 
come due  under  the  contract  as  originally  made,  is  a  very  different 
thing.  Rights  of  action  ex  contractu  are  in  the  contemplation  of 
equity  as  suscepitible  of  alienation  as  rights  wliich  have  been  reduced 
to  possession.  In  either  case  a  restraint  imposed  capriciously  without 
a  sufficient  cause,  is  contrary  to  good  policy  and  void. 

It  is  accordingly  established  that  the  right  of  action  arising  from  a 
loss  may  be  transferred  subsequently  without  the  consent  of  the  in- 
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surers,  notwithstanding  an  express  provision  that  if  such  an  assign- 
ment be  made,  "  the  policy  shall  be  void,  and  all  liability  of  the  cona- 
pany  under  it  shall  henceforth  cease."  The  West  Branch  Insurance 
Co.  V.  Helfenstein,  4  Wright,  289.  Woodward,  C.  J.,  said  that  "how- 
ever competent  it  might  be  for  the  company  to  make  the  contract  of 
insurance  dependent  upon  such  a  condition,  it  was  not  competent  for 
them  to  limit  the  legal  effect  of  a  claim  upon  them  after  a  loss.  The 
insured  acquired  by  reason  of  the  loss,  a  legal  right  to  receive  so  much 
money  from  the  hands  of  the  Company.  That  chose  in  action  he  might 
assign.  The  condition  appealed  to  was  not  a  defence.  If  it  was  appli- 
cable to  a  case  like  that  under  consideration,  it  was  void  and  null  be- 
cause opposed  to  the  law  of  the  land." 

In  tliis  instance,  the  assignment  was  subsequent  to  the  loss  ;  but  the 
reasoning  of  the  chief  justice  is  not  less  in  point  where  the  transfer  is 
made  previou.sly  and  designed  to  take  effect  when  the  loss  occurs.  A 
man  cannot,  it  is  said,  assign  the  freight  of  the  ship  which  he  is  about 
to  build,  or  the  wool  of  the  sheep  which  he  intends  to  buy ;  but  a  con- 
tingent right  depending  on  an  existing  contract  is  assignable  in  equity, 
and  for  some  purposes,  at  law. 

These  views  are  sustained  by  the  cases  of  Cromwell  v.  The  Brooklyn 
Fire  Insuranqe  Co.,  39  Barb.  22'7,  and  Shotwell  v.  The  Jefferson  In- 
surance Co.,  5  Bosworth,  24T.  The  former  case  was  virtually  a  bill 
in  equity  by  an  unpaid  vendor  to  have  the  benefit  of  an  insurance 
effected  by  the  purchaser.  It  appeared  from  the  evidence  that  "the 
vendee  had  gone  into  possession  under  an  agreement  to  keep  the 
premises  insured  as  security  for  the  unpaid  balance  of  the  purchase 
money.  A  policy  was  taken  out  in  pursuance  of  this  agreement, 
which  contained  the  following  proviso  :  "  The  interest  of  the  insured  in 
this  policy  is  not  assignable  unless  by  consent  of  this  corporation, 
manifested  in  writing.  In  case  of  any  transfer  or  termination  of  the 
interest  of  the  insured  either  by  sale  or  otherwise,  without  such  con- 
sent, this  policy  shall  thenceforth  be  void  and  of  no  effect." 

The  court  said  that  if  the  interest  of  the  insured  had  been  assigned 
without  consent,  it  would  have  been  a  breach  of  the  condition,  and  no 
recovery  could  have  been  had  on  the  policy  by  any  one.  It  was,  how- 
ever established  under  Mellen  v.  The  Hamilton  Fire  Insurance  Co.,  IT 
New  York,  609,  that  such  a  clause  did  not  apply  to  a  transfer  of  the 
policy,  or  of  the  claim  arising  under  it,  after  the  happening  of  a  loss. 
In  the  case  before  the  court,  the  plaintiff  was  not  an  assignee  of  the 
policy  in  the  sense  of  the  condition,  nor  did  his  claim  arise  through  a 
transfer  of  the  interest  covered  by  the  insurance.  His  true  position 
was  that  of  an  equitable  assignee  of  the  right  of  the  purchaser  to 
compensation  for  the  destruction  of  the  premises.  It  had  been  con- 
tended that  an  equitable  assignment  of  the  policy  of  insurance  was  as 
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mucli  within  the  proLiibition  of  the  policj',  and  within  the  mischief  it 
was  intended  to  prevent,  as  a  legal  assignment.  It  was  not  necessary 
to  consider  the  truth  of  this  proposition,  because  the  right  which 
plaintiff  had  acquired  was  not  to  the  policy'  as  such,  but  to  the  money 
due  as  compensation  for  the  loss.  Such  an  assignment  was  not 
equivalent  to  an  assignment  of  the  policj',  whether  made  before  or 
after  the  occurrence  of  the  injury.  The  short  answer  to  the  objection 
made  on  behalf  of  the  insurance  company,  was  that  tlie  plaintiff  was 
an  equitable  assignee  of  the  fund  arising  out  of  the  obligation  of  the 
contract,  and  not  of  the  policj^  and  therefore  not  within  the  clause 
prohibiting  the  assignment  of  the  policy. 

Another  question,  which  arose  in  Smith  v.  The  Saratoga  Ins.  Co., 
turned  on  the  point,  wliether  a  policy  invalidated  bj^  a  breach  of  con- 
dition or  other  cause,  can  be  revived,  and  rendered  binding,  b3'  subse- 
quent acts  of  the  insurers,  manifesting  an  intention  to  treat  it  as  a 
valid  and  subsisting  contract,  notwithstanding,  and  with  a  full  knowl- 
edge of  the  forfeiture.  Bronson,  J.,  who  delivered  the  judgment  of 
the  court,  was  strongly  of  opinion,  that  a  contract  conditioned  to  be 
absolutely  void  upon  the  happening  of  a -particular  event,  cannot  be 
revived  by  the  acts  of  one  or  both  of  the  contracting  parties,  or  b\'  an 
express  waiver  on  the  part  of  those  who  are  entitled  to  enforce  the 
forfeiture,  which  was  said  to  be  well  settled,  when  the  question  arose 
on  a  condition  of  defeasance  attached  to  a  lease  for  years,  and  to  be 
equally  true  of  a  policy  of  insurance.  But  the  weight  of  authority  in 
modern  times,  would  seem  to  be  the  other  way,  and  to  support  the  just 
and  reasonable  proposition,  that  ever3r  clause  of  avoidance  or  forfeiture, 
should  be  construed  as  meant  for  the  benefit  of  the  person  in  whose 
favor  it  is  reserved,  and  as  giving  him  the  option  of  abrogating  the  con- 
tract, or  of  setting  it  up  and  insisting  on  its  performance.  Hyatt  v. 
Esmond,  37  Barb.  601;  Hyatt  v.  Wait,  lb.  27;  Euntly  v.  Perry,  38 
Id.  .569  ;  The  North  Berwick  Ins.  Co.  v.  TJie  New  England  Ins.  Co., 
52  Maine,  336;  Carroll  v.  The  Charier  Oak  Ins.  Co.,  38  Barb.  402, 
40Y.  This  rule,  which  would  now  seem  well  settled  when  leases  for 
years  are  in  question  (Clark  v.  Jones,  1  Denio,  516  ;  I  Smith's  Lead- 
ing Cases,  94,  101,  6  Am.  ed.) ;  and  has  been  repeatedlj^  applied 
to  other  agreements  (Roberts  v.  Davy,  4  B.  &  Ad.  664  ;  Malins  v. 
Freeman,  3  Bing.  N.  C.  395  ;  Beaty  v.  Earkey,  2  Smedes  &  Marshall, 
563  ;  Woods  v.  Kirk,  8  Foster,  324j  ;  is  the  more  just  and  reasonable, 
because  a  different  interpretation  would  give  an  undue  advantage  to 
the  wrong-doer,  and  enable  him  to  use  the  violation  of  one  stipulation 
as  an  excuse  for  escaping  from  the  obligation  of  another.  Thus,  in 
Cartwright  v.  Gardner,  5  Gushing,  273,  281,  a  provision  that  a  contract 
for  the  sale  of  land  should  be  void,  unless  the  purchase  money  was  paid 
on  the  day  appoijited  for  its  payment,  was  said  to  be  intended  solely 


CARPENTER    V.    WASHINGTON    INSURANCE    CO.      907 

for  the  benefit  of  the  vendor,  and  therefore  susceptible  of  being  waived 
by  him.  The  view  taken  in  Smith  v.  The  Saratoga  Inn.  Co.,  has 
accordingly  been  overruled  by  the  subsequent  course  of  decision  and  a 
renewal  of  the  policy,  or  the  receipt  of  premium  with  knowledge  of  a 
prior  forfeiture  held  to  ratify  the  contract,  whether  the  terms  of  the  con- 
dition are  that  the  policy  shall  be  absolutely  void  on  breach,  or  merely 
voidable.  Viele  v.  The  Ins.  Co.,  26  Iowa,  9;  Keenan  v.  Dubuque,  13 
Iowa,  315  ;  The  Atlantic  Ins.  Co.  v.  Ooodall,  35  N.  H.  328 ;  Hyatt  v. 
Esmond,  31  Barb,  601  ;  Vose  v.  Hamilton  Ins.  Co.,  39  Id.  302;  The  N. 
American  Ins.  Co.  v.  The  New  England  Ins.  Co.,  32  Maine,  36  ;  Buckley 
v.  Garrett,  11  Wright,  204;  Insurance  Co.  v.  Stockboiver,  2  Casey, 
199;  Leathers  v.  The  Farmers'  M.  Ins.  Co.,  14  Foster,  259  ;  Burhank 
V.  Rockingham  Ins.  Co.,  lb.  550 ;  Bouvier  v.  Conn.  L.  Ins.  Co., 
23  Conn.  234;  Bouton  v.  American  Ins.  Co.,  25  Id.  542;  Lycoming 
Ins.  Co.  V.  Shellenberger,  8  Wright,  259.  And  as  the  nature  of  the 
breach  makes  no  difference  in  the  principle,  the  insurers  may  in  like 
manner  waive  the  right  to  take  advantage  of  a  failure  to  give  notice 
of  a  prior  insurance,  or  to  have  it  endorsed  on  the  policy  as  the  terras 
of  the  contract  require.    The  Atlantic  Ins.  Co.  v.  Ooodall,  35  N.  H.  328, 

A  waiver  will  consequently  result  from  any  act  or  declaration  of  the 
insurers  in  affirmance  of  the  contract,  and  tending  to  benefit  them,  or 
prejudice  the  insured.  The  Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H.  328  ; 
Buckley  v.  Garrett,  1 1  Wright,  204.  In  Buckley  v.  Garrett,  the  court 
held  that  the  payment  of  the  premium  and  the  acceptance  of  it  by  the 
insurers,  with  knowledge  of  the  breach  of  a  condition  against  alienation, 
was  evidence  from  which  the  jury  might  infer  a  waiver  of  the  forfeiture. 
The  law  has  been  so  held  in  numerous  instances,  in  Pennsylvania  and 
elsewhere.  Baker  v.  The  Ins.  Co.,  16  Robertson,  393 ;  Frost  v.  The 
Ins.  Co.,' 5  Denio,  154. 

There  can,  however,  be  little  doubt  as  to  the  point  actually  deter- 
mined in  Smith  v.  The  Saratoga  Ins.  Co.,  because  the  plaintiff  failed 
to  show  that  the  sum  paid  after  the  forfeiture  of  the  policy,  was  not 
due  before,  which  brought  the  case  within  the  well  settled  principle, 
that  the  right  to  enforce  a  breach  of  condition,  will  not  be  barred  by 
asserting  a  right  which  was  complete  at  the  period  when  the  breach 
happened.  A  similar  explanation  maj'  be  given  of  the  case  of  Neily 
V.  Tlie  Onondaga  Ins.  Co.,  1  Hill,  49,  where  the  premium  assessed  on 
one  side  and  paid  on  the  other,  was  independent  of  the  forfeiture 
which  it  was  said  to  have  waived,  and  equally  due,  whether  the  policy 
had  or  had  not  been  invalidated ;  1  Smith's  Ldg.  Cases,  101,  6  Am.  ed. 

A  waiver  can  only  grow  out  of  some  necessary  repugnancy  between 
the  course  adopted  at  one  period  and  that  taken  at  another,  and  there 
is  nothing  necessarily  repugnant,  in  enforcing  one  part  of  a  contract, 
while  repudiating  the  residue.     Those  who  enter  into  a  contract  of 
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mutual  assurance,  may  obviously  be  bound  to  contribute  to  the  in- 
demnitjf  of  otliers,  after  they  have  forfeited  the  right  to  protection  for 
themselves  ;  Hyatt  v.  Wait,  ST  Barb.  29  ;  and  the  law  was  so  held  in  Phill- 
hrook  V.  The  New  England  Ins.  Co.,  3t  Maine,  137,  144.  It  is  equally 
well  settled,  that  the  proof  of  a  waiver  will  be  inadequate,  unless  it  is 
shown  that  the  insurers  knew  of  the  forfeiture  at  the  time  of  doing  the 
act,  which  is  alleged  to  have  deprived  them  of  the  power  to  enforce  it ; 
because  waiver  is  essentially  a  question  of  intention,  and  cannot  arise 
out  of  an  act  done  in  ignorance,  or  without  a  full  knowledge  of  all  the 
material  circumstances.  2  Smith's  Ldg.  Cases,  109,  6  Am.  ed. ;  Allen 
V.  Vermont  Ins.  Co.,  12  Vt.  366.  Notice  to  an  agent,  within  the  scope 
of  the  authority  conferred  upon  him,  will,  in  this,  as  in  other  cases, 
be  notice  to  the  principal ;  Beebe  v.  Hartford  Fire  Ins.  Co.,  25  Conn. 
51 ;  Beat  v.  Tke  Park  Ins.  Co.,  16  Wis.  241  ;  but  the  employment 
of  an  agent  to  collect  the  premium,  will  not  necessarily  authorize  him 
to  vary  the  contract  under  which  it  is  due,  and  the  question  will  then 
turn  on  whether  he  was  authorized  to  contract  for  the  insurers,  as  well 
as  receive  the  consideratioi)  paid  by  the  insured.  Bouton  v.  The 
American  Life  Ins.  Co.,  25  Conn.  542  ;  Sheldon  v.  The  Conn.  Ins.  Co., 
lb.  20Y  ;  Shotswell  v.  The  Jefferson  his.  Co.,  5  Bosworth,  247  ;  Pollard 
V.  The  Somerset  M.  F.  Ins.  Co.,  42  Maine,  221 ;  Viele  v.  The  Oermania 
Ins.  Co.,  26  Iowa,  957. 

We  have  seen  that  a  sale  of  the  thing  insured,  which  deprives  the 
vendor  of  all  interest  in  its  preservation,  will  preclude  a  recovery  for 
a  subsequent  loss,  unless  it  is  accompanied  by  a  transfer  of  the  policy, 
which,  when  afire  insurance  is  in  question,  must,  moreover,  receive  the 
assent  or  concurrence  of  the  insurers  (ante,  884).  But  most  of  the 
policies  in  use  in  this  country,  prefer  to  guard  against  this  contingency 
by  an  express  stipulation  instead  of  relying  solel}'  on  the  rule  of  law, 
and  accordingly  provide  that  a  sale  or  alienation  of  the  propertj'  shall 
avoid  the  contract,  unless  sanctioned  by  the  consent  of  the  insurers. 
The  courts  have  generallj^  put  a'  liberal  construction  on  this  proviso, 
hy  holding  that  the  alienation  must  be  complete  of  all  the  interest  of 
the  insured.  Hitchcock  v.  The  Northwestern  Ins.  Co.,  26  N.  York,  68. 
Hence,  a  contract  of  sale  will  not  invalidate  the  insurance  if  the  vendor 
retains  the  legal  title,  and  continues  to  have  an  interest  in  the  preser- 
vation of  the  premises,  as  a  security  for  the  payment  of  the  purchase 
money  ;  Tlie  Perry  Co.  Ins.  Co.  v.  Stewart,  7  Harris  45  ;  Trumbull  v. 
The  Portage  M.  F.  Ins.Co.,  12  Ohio,  305  ;  Masters  v.  The  Madison  Co.  M. 
Ins.  Co.,  11  Barbour,  624  ;  at  all  events  until  the  terms  of  the  sale  are  so 
far  fulfilled,  as  to  invest  the  vendee  with  the  full  equitable  ownership, 
and  entitle  him  to  immediate  possession  of  the  property  sold ;  and  the 
same  thing  is  true  of  a  mortgage  or  other  conveyance,  executed  merely 
as  a  security  for  a  debt  and  not  with  the  view  of  alienating  or  partino- 
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with  the  right  of  ownership.  Conover  v.  The  M.  Ins.  Co.,  1  Comstocli, 
296 ;  Jackson  v.  The  Massachusetts  M.  F.  Ins.  Go.,  23  Pick.  48 ;  Rol- 
lins V.  The  Columbia  F.  Ins.  Co.,  5  Poster,  200  ;  Rice  v.  Tower,  1 
Gray,  426;  Holbrook  v.  The  American  Ins.  Co.,  1  Curtis,  193. 

An  assignment  as  collateral  security  or  by  way  of  mortgage,  will  not 
therefore  be  a  breach  of  a  condition  that  the  policy  shall  be  void  if  the 
title  to  the  premises  is  changed  or  alienated  by  a  deed,  mortgage,  or  in 
any  other  manner ;  Shej^iherd  v.  Union  Ins.  Co.,  38  New  Hampshire, 
232  :  Ayres  v.  The  Hartford  Ins.  Co.,  17  Iowa,  176  ;  21  Id.  193  ;  because 
what  the  insurers  will  be  presumed  to  have  had  in  view  is  the  danger 
of  foreclosure,  and  not  the  mere  creation  of  an  encumbrance ;  and  the 
same  thing  has  been  held  of  an  assignment  for  the  benefit  of  creditors 
not  attended  with  an  actual  transfer  or  delivery  of  possession.  Phoenix 
Ins.  Co.  V.  Lawrence,  4  Metcalfe,  Kentucky,  9.  This  view  was  carried 
still  farther  in  Tittemore  v.  The  M.  F.  Ins.  Co.,  20  Vermont,  546,  by  a 
decision,  that  a  conditional  sale  did  not  fall  within  the  ternis  of  a  con- 
dition against  alienation,  although  carried  into  effect  by  a  conveyance 
of  the  property,  followed  by  an  immediate  reconveyance,  with  a  stipu- 
lation, that  if  the  vendee  should  pay  the  vendor  two  thousand  dollars 
within  three  years,  and  should  permit  him  to  remain  in  possession 
until  it  was  paid,  the  reconveyance  should  be  void,  or  otherwise  remain 
in  full  force  and  virtue.  The  court  distinguished  the  case  from  that  of 
an  ordinary  sale,  secured  bj'  a  mortgage  for  the  purchase  money,  and 
said  that  the  transaction  was  substantiall}'  a  covenant  to  convey,  in 
the  event  of  the  performance  of  a  condition  which  might  never  be 
fulfilled.  So  in  Hitchcockw.  The  N.  W.  F.  Ins.  Co.,  26  New  York,  68,  the 
conveyance  of  a  vessel  attended  by  a  reconveyance  as  a  security  for 
the  price,  was  held  not  to  invalidate  the  insurance  either  on  general 
principles,  or  under  a  clause  that  the  policy  should  be  void  if  the  prop- 
erty was  assigned  without  the  consent  of  the  insurers.  The  case  of 
Stetson  V.  The  Mutual  F.  Ins.  Co.,  4  Ma^achusetts,  333,  was  cited  as 
being  to  the  same  point,  and  it  can,  as  it  would  seem,  make  little  differ- 
ence whether  the  vendor  enters  into  an  executory  agreement,  or  con- 
veys the  property  taking  a  mortgage  as  security,  because  his  interest  is 
limited  in  either  case  to  a  lien  with  a  right  of  entering  into  possession 
if  payment  is  withheld.  Phelps  v.  Gebhard  Ins.  Co.,  9  Bosworth,  404. 
In  Fernandez  \.  The  Great  Western  Ins.  Co.,  3  Robertson,  470,  473, 
the  plaintiff  who  had  conveyed  absolutely  and  taken  a  mortgage  for 
the  purchase  money,  was  allowed  to  recover  in  spite  of  a  condition  that 
any  change  of  interest  in  whole  or  in  part  should  be  an  avoidance  of 
the  policy ;  and  this  course  of  decision  is  the  more  reasonable  because 
the  language  of  the  policy  being  that  of  the  insurers,  should,  where 
there  is  a  reasonable  doubt,  be  interpreted  most  favorably  to  the  in- 
sured.    See  2  Smith's  Ldg.  Cases,  519,  6  Am.  ed. 
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The  rule  that  conditions  involving  a  forfeiture  or  imposing  a  re- 
straint on  the  right  of  ownership  should  be  strictl}'  construed,  will  not, 
however,  be  carried  so  far  as  to  vary  their  obvious  meaning,  or  defeat 
the  purpose  for  which  they  were  reserved  ;  and  when  the  proviso  is 
against  "any  alienation  or  alteration  of  the  title,"  or  that  the  insurers 
shall  be  discharged  if  the  property  be  sold  or  alienated  in  whole  or  in 
part,  an  assignment  for  the  benefit  of  creditors  will,  it  seems,  be  as 
effectual  in  invalidating  the  policy  as  an  absolute  sale ;  Edmunds  v. 
Mutual  Safety  Ins.  Co.,  1  Allen,  311  ;  Hazard  v.  The  Franklin  Ins.  Co., 
1  Rhode  Island,  429;  Orrell  v.  Hampden  Ins.  Co.,  13  Gray,  431,  433; 
Western  Ins.  Co.  v.  Bich,  10  Minnesota,  219  ;  Abbott  v.  Hampden  Ins. 
Co.,  13  Maine,  413;  and  a  sale  secured  by  a  mortgage  has  been  held 
to  fall  within  the  same  category.  Tomlinson  v.  The  Monmouth  Ins. 
Co.,  47  Maine,  272.  The  question  is  obviously  one  of  construction 
depending  on  the  intention  of  the  parties  as  indicated  by  the  terms 
employed,  rather  than  on  any  general  rule,  although  language  bor- 
rowed from  common  use  should  not  receive  a  technical  interpreta- 
tion tending  to  defeat  the  end  for  which  the  contract  was  framed. 
A  conveyance  which  leaves  the  control  and  equitable  ownership 
of  the  premises  as  it  was  before,  is  not  in  any  just  sense  a  sale  or 
alienation.  When,  however,  the  right  of  property  passes  out  of  the 
grantor,  and  vests  under  the  deed  or  contract  in  the  grantee,  the  trans- 
action is  not  less  a  violation  of  a  condition  against  sale  or  alienation 
in  the  common  acceptation  of  the  term,  because  the  legal  title  remains 
in  the  grantor  as  a  security  for  the  price,  and  he  may  re-enter  if  it  is 
not  paid  (ante,  820). 

A  condition  against  alienation,  in  a  lease  or  grant,  will  not  be  broken 
bj'  an  involuntary  sale  or  transfer,  made  under  the  authority  of  the  law  ; 
1  Smith's  Leading  Cases,  97,  110,  6  Am.  ed.  ;  and  the  rule  is  the 
,  same  when  the  ciuestion  arises  under  a  policy  of  insurance  on  a  sale  by 
the  sheriff,  or  a  petition  in- bankruptcy  followed  by  a  decree  vesting 
the  right  of  property  in  the  assignee  ;  Marigny  v.  The  Home  M.  Ins.  Co., 
13  Louisiana,  Ann,  338  ;  Adams  v.  The  Rockingham  Ins.  Co.,  29  Maine. 
222;  Burbank  v.  The  M.  F.  Ins.  Co.,  4  Foster,  550  ;  Bragg  v.  The  M. 
Ins.  Co.,  5  Id.  289  ;  Strong  v.  The  M.  Ins.  Co.,  10  Pick.  40;  Clark  v. 
The  New  England  31.  F.  Ins.  Co.,  6  Gushing,  342  ;  although  every 
transfer,  whether  by  an  execution  or  otherwise,  which  deprives  the  in- 
sured of  his  interest  in  the  preservation  of  the  property,  must  neces- 
sarily preclude  him  from  recovering  for  a  subsequent  loss,  on  general 
principles  aside  from  the  terms  or  provisions  of  the  policy.  Tlie  Mount 
Vernon  Ins.  Co.  v.  The  Summit  Ins.  Co.,  10  Ohio,  N.  S.  347.  A  de- 
scent of  the  property  on  the  heirs  of  the  insured,  is  also  a  transfer  by 
operation  of  law,  and  as  such,  not  within  a  clause  against  alienation  ; 
Burbank  v.    The  Rockingham  Ins.   Co.,  4  Foster,  55>};  and  the  disto- 
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lutioii  of  a  fii'm  by  death,  or  by  the  decree  of  a  competent  tribunal, 
would,  also,  seem  to  fall  under  the  head  of  an  involuntary  alienation 
by  operation  of  law,  Wood  v.  The  Rutland  M.  F.  Ins.  Co.,  31  Yer- 
mont,  552  ;  but  this  cannot  be  said  of  a  change  of  interest,  or  a  dissolu- 
tion effected  by  agreement,  or  through  a  release  executed  by  a  copartner. 
Dreher  v.  The  ^tna  Ins.  Co.,  18  Missouri,  128  (ante,  896). 

Whether  a  conveyance  by  one  partner  or  tenant  in  common  to 
another,  is  such  a  breach  of  a  condition  in  restraint  of  alienation  as  to 
work  a  forfeiture  of  a  policy  effected  by  both,  is  a  question  which, 
having  been  decided  in  the  affirmative  in  some  instances  ;  Findlay  v. 
Lycoming  Ins.  Co.,  2  Wright,  311;  and  in  the  negative  in  others; 
Hoffman  v.  The  jEtna  Ins.  Co.,  32  New  York,  405  ;  Mbbs  v.  Memphis 
Ins.  Co.,  1  Sneed,  446,  may  be  regarded  as  among  the  doubtful  prob- 
lems of  the  law  (ante,  895). 

What  acts  or  declarations  will  operate  as  a  waiver  of  the  warranties 
or  conditions,  which  play  a  large  and  important  part  in  most  modern 
policies  of  insurance  on  life  or  against  Are,  is  a  question  about  which 
the  authorities  differ  too  much  to  be  easily  reduced  to  order  and 
method.  Tor  while  the  courts  have  been  desirous  on  the  one  hand  to 
carry  out  the  general  purpose  of  the  contract,  as  one  of  indemnity,  they 
have  been  fettered  on  the  other  by  the  stipulations  introduced  as  safe- 
guards against  fraud  or  malpractice  and  the  conflict  has  arisen  between  the 
general  design  and  the  incongruity  or  unfitness  of  the  means  employed, 
which  has  at  all  periods  formed  one  of  the  difficulties  of  the  law.  It 
is  for  instance  well  established  that  when  the  policy  is  conditioned  to 
be  void  if  the  propert}^  is  insured  elsewhere,  without  the  written  con- 
sent of  the  insurers,  the  condition  will  not  be  satisfied  by  an  oral 
license  wanting  the  certainty  which  the  provision  was  intended 
to  secure,  and  throwing  the  whole  open  to  the  uncertain  recollections 
of  witnesses  (ante,  881).  Hutchinson  v.  The  Western  Ins.  Co.,  21 
Missouri,  971 ;  Patrick  v.  The  Farmer's -Ins.  Co.,  43  New  Hampshire, 
62  ;  Conway  v.  The  Hudson  River  Ins.  Co.,  12  Gushing  144  ;  Minturn 
V.  The  Marine  Ins.  Co.,  10  Gray,  501 ;  The  Madison  Ins.  Co.  v. 
Fellowes,  1  Disney,  217,  2  Id.  128. 

This  will  it  has  been  said  be  true,  even  when  the  insured  fails  to  take 
the  necessary  measures  for  his  protection  in  consequence  of  the  assur- 
ances of  the  officers  or  agents  of  the  insurance  companj^ ;  and  if  redress 
is  given  under  these  circumstances  in  equity,  it  can  only  be  on  the 
ground  of  fraud  clearly  proved,  and  resulting  in  injury  (ante,  881). 
Barrett  v.  The'  Union  M.  F.  Ins.  Co.,  7  Gushing,  175  ;  Carpenter  v. 
The  Washington  Ins.  Co.,  4  Howard,  185,  223  ;  Richardson  v.  Evans,  3 
Maddox,  318.  The  main  current  of  authority  is  in  this  direction, 
Lowell  V.  The  Middlesex  Ins.  Co.,  8  Gushing,  127  ;  Forbes  v.  The 
Agawam  Ins.   Co.,  9  Id.   474 ;   Minturn  v.   The  Manufacturers'  Ins. 
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Co.,  10  Gray,  504.  And  in  Minium  v.  The  Manufacturers^  Ins.  Co., 
the  court  said  that  when  the  policy  requires  the  assent  of  the  insurers 
to  be  in  writting,  it  cannot  be  proved  by  oral  evidence. 

It  has,  notwithstanding,  been  held  in  a  number  of  instances,  that  a 
renewal  of  the  policy  or  the  receipt  of  premium,  with  a  knowledge  of  the 
circumstances,  will  preclude  the  insurers  from  taking  advantage  of  a 
forfeiture  incurred  b}'  a  failure  to  make  a  necessary  disclosure  or  state- 
ment, or  to  have  the  existence  of  a  prior  or  subsequent  insurance  en- 
dorsed as  the  terms  of  the  policy  require.  The  Insurance  Co.  v.  StacJc- 
boiuer,  2  Casey,  199;  Buckley  y.  Garret,  II  Wright,  204;  The  North 
Brunswick  Ins.  Co.  v.  The  New  England  M.  F.  Ins.  Co.,  52  Maine,  336. 

In  these  cases  the  waiver  was  subsequent  to  the  breach,  but  the 
equit}''  is  no  less  clear  when  the  acts  or  declarations  of  the  insurer  or 
his  agents  occasion  the  default  of  which  he  complains.  Carroll  v.  The 
Charter  Oak  Ins.  Co.,  38  Barb.  402  ;  Plumb  v.  The  Cattaraugus  Ins.  Co., 
18  New  York,  392  ;  Rowley  v.  The  Empire  Ins.  Co.,  36  Id.  550,  3  Keyes, 
557.  In  Carroll  v.  The  Charter  Oak  Ins.  Co.,  the  renewal  of  the  insur- 
ance was  held  to  preclude  the  insurers  from  alleging  that  it  was  avoided  by 
the  existence  of  another  policy,  notwithstanding  the  want  of  the  written 
evidence  which  the  language  of  the  instrument  required.  The  court 
cited  and  relied  on  the  case  of  Pierrepoi^it  v.  Barnard,  2  Selden,  219 
(ante,  593),  where  a  vendee  was  allowed  to  set  up  an  oral  license  to  cut 
and  carr}'  away  timber,  as  a  justification,  although  the  agreement  under 
which  he  went  into  possession  contained  an  express  covenant  that  the 
trees  should  not  be  felled  without  an  authority  in  writing  from  the  vendor. 
And  the  general  principle  that  a  written  contract  may  be  waived  orally 
at  anj'  time  before  breach  ;  1  Smith's  Ldg.  Cases,  555,  575,  6  Am.  ed.  ; 
was  said  to  appl3'  even  when  the  contract  is  under  seal,  or  contains  a 
stipulation  that  no  change  shall  be  made  by  parol.  All,  however,  that 
the  authorities  cited  to  sustain  this  proposition  establish,  is,  that  an 
oral  dispensation  with  the  performance  of  a  covenant  may,  like  a 
license,  to  enter  upon  or  occupy  land,  be  a  justification  for  acts  done 
while  it  remains  standing  and  unrevoked  ;  and  the  point  actually 
decided  was,  that  the  insurers  could  not  take  advantage  of  their 
laches  in  not  endorsing  a  fact  which  had  been  fulljr  communicated 
to  them  by  the  insured.  See  Horwitz  v.  The  Equitable  Ins.  Co., 
40  Missouri,  557.  The  opinion  of  Gridley,  J.,  who  dissented  from  the 
judgment  of  the  court,  in  Pierrepoint  v.  Barnard,  contains  an  able 
vindication  of  the  right  of  the  parties  to  a  contract  to  stipulate 
that  their  duties  or  liabilities  shall  not  be  varied  or  increased  by  any 
means  less  certain  than  those  by  which  they  were  imposed  ;  and  such  is 
clearly  the  rule  of  law,  subject  to  the  intervention  of  equity,  when  the 
letter  of  the  instrument  is  used  as  a  means  of  oppression  or  fraud. 
West  V.  Blakeway,  7  M.  &  G.  279;  1  Smith's  Ldg.  Cases,  557,  574,  575. 
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Similar  decisions  may  be  found  in  Buckley  v.  Garret,  11  Wright,  204  ; 
Eowley  v.  The  Empire  Ins.  Co.,  40  New  Yoric,  557,  and  Horwitz  v. 
The  Equitable  Ins.  Co.,  40  Missouri,  557;  while  in  Ilelme  v.  The 
Philada.  L.  Ins.  Co.,  11  P.  F.  Smith,  107  ;  the  repeated  acquiescence 
of  the  insurers  in  the  non-payment  of  the  premium  at  the  prescribed 
period,  was  held  to  preclude  them  from  enforcing'  a  forfeiture  arising  from 
a  subsequent  want  of  punctuality.     Baker  v.  The  Ins.  Co.,  4  Rob.  333. 

The  right  to  give  evidence  of  acts  or  declarations,  subsequent  to  the 
execution  of  the  policy,  and  tending  to  excuse  a  breach  of  its  provisions, 
is  established  on  general  principles  and  under  these  decisions.  But  an 
attempt  to  prove  what  occurred  at,  or  before,  the  time  when  the  instru- 
ment was  executed,  is  in  manj'  respects  governed  by  different  consid- 
erations It  is  well  settled  that  when  the  contract  is  written,  the 
writing  is  not  only  the  best,  but  the  sole  evidence  of  the  contract, 
and  the  parties  will  be  presumed  to  have  rejected  everything 
that  it  does  not  contain.  Policies  of  insurance  are  like  other  written 
instruments  subject  to  this  rule,  and  proof  cannot  ordinarily  be 
adduced  to  vary  their  meaning,  or  show  that  the  insurers  agreed  that 
the  insurance  should  be  valid  notwithstanding  the  existence  of  a  breach 
that  would,  agreeably  to  the  terras  of  the  Instrument,  render  it  void. 
Barrett  V.  The  Union  Ins.  Co.,  7  Gushing,  175;  The  Glendale  Woollen 
Co.  V.  The  Protection  Ins.  Co.,  21  Connecticut,  19. 

In  Barrett  v.  The  Union  Ins.  Co.,  the  defendants  were  accordingly 
allowed  to  take  advantage  of  the  failure  of  the  policy  to  recite  prior 
insurance,  although  the  instrument  had  been  prepared  by  them  and  de- 
livered to  the  plaintiff,  with  a  full  knowledge  on  their  part  that  the  prem- 
ises were  insured  elsewhere,  and  a  belief  on  his  that  the  objection  was 
waived  and  would  not  invalidate  the  contract.  The  rule  has  been 
applied  with  equal  strictness  in  a  number  of  other  instances,  and  the 
insured  refused  permission  to  show  that  the  insurance  was  effected  on 
the  faith  of  an  express  or  implied  engagement  to  dispense  with  a  con- 
dition precedent,  or  vary  the  writing  in  some  other  material  par- 
ticular. Base  V.  The  M.  Ins.  Co.,  23  New  York,  516;  The  Liberty 
Hall  Association  v.  The  Al.  Ins.  Co.,  7  Gray,  261  ;  Kennedy  v.  The  M. 
F.  Ins.  Co.,  lb.  370;  Kennedy  v.  The  St.  Lawrence  Ins.  Co.,  10, 
289  ;  Jennings  v.  The  Chenango  Lis.  Co.,  2  Denio,  75  ;  Brown  v.  The 
Mutual  Ins.  Co.,  18  New  York,  385  ;  The  State  M.  F.  Ins.  Go.  v.  Ar- 
thur, 6  Casey,  315,  331  ;  The  Conway  Tool  Go.  v.  The  Hudson  Miver 
Ins.  Co.,  12  Gushing,  144  ;  Lee  v.  The  Howard  Ins.  Co.,  3  Gray,  583  ; 
Lowell  V.  The  Middlesex  Ins.  Co.,  8  Gushing,  127  ;  Forbes  v.  The  Aga- 
wam  Ins.  Co.,  9  Id.  474. 

In  Lee  v.  The  Howard  Ins.  Co.,  the  application  was  signed  by  the 
plaintiff,  on  the  faith  of  assurance  from  the  agent  who  drew  it  up,  that  it 
was  such  a  description  of  the  premises  as  the  provisions  of  the  policy  re- 
VOL  II. — 58 
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quired,  and  contained  all  that  was  necessary  to  render  tlie  contract  valid. 
The  policy,  which  had  been  already  executed  in  blank  by  the  president 
and  secretary'  of  the  insurance  company,  was  then  filled  up  by  the 
agent,  and  delivered  in  pursuance  of  the  instructions  received  from 
his  principals,  who  had  authorized  him  to  make  contracts  of  insurance 
without  referring  the  risk  to  them.  Under  these  circumstances  it  was 
contended,  with  much  force,  that  when  the  agent  undertook  to  prepare 
the  description  of  the  premises,  it  became  his  dutj'  to  prepare  it  cor- 
rectly, and  that  no  omission  on  his  part  should  be  allowed  to  affect  the 
plaintiff,  who  had  paid  the  premium  under  a  well  founded  belief  that 
he  was  effectually  secured  against  loss. 

But  this  argument  was  overruled  bj^  the  court,  who  held  that  the  in- 
surance was  invalidated  by  the  failure  of  the  application  to  disclose  the 
specific  use  for  which  one  of  the  buildings  was  employed,  although 
being  less  hazardous  than  that  actually  set  forth,  it  would  not  have 
occasioned  an  increase  of  premium  if  made  known,  and  had  consequently 
been  disregarded  as  immaterial  by  the  agent.  In  delivering  judgment, 
Bigelow,  J,,  said,  "  that  upon  the  most  familiar  principle  of  the  law  of 
evidence,  all  previous  verbal  agreements  must  be  taken  to  be  merged 
in  the  written  agreement  of  the  parties  made  for  the  very  purpose  of 
embodying  the  terms  of  their  contract,  and  designed  to  be  the  de- 
pository and  proof  of  their  final  intention."  But  however  true  this  may 
be  in  general,  it  meets  with  an  exception,  when  the  parties  stand  on 
unequal  ground,  and  one  of  them  uses  his  superior  knowledge  or  in- 
fluence to  mislead  the  other  as  to  the  true  import  of  the  contract  which 
he  is  about  to  sign.  The  Woodbury  Saving  Bank  v.  The  Charter  Oak 
his.  Co.,  31  Connecticut,  517,  526.  To  misread  a  deed  or  state  the  con- 
tents falsely  to  an  unlettered  man  is  a  fraud,  for  which  redress  may  be 
given  in  a  court  of  common  law ;  Thorough good'a  Case,  2  Coke,  4,  and 
equitjr  will  relieve  for  a  like  reason,  when  an  erroneous  impression  is 
given  of  the  legal  effect  of  an  instrument  without  misstating  the  words. 
Hough  V.  The  City  Inn.  Co.,  29  Connecticut,  10.  In  Harrisx.  The  Pro- 
tection Ins.  Co.,  \6  Ohio,  116,  the  contract  was  accordingly  reformed  on 
proof  that  the  plaintiff  had  been  told  by  the  defendant's  agent  that  a 
covenant  which  bound  the  propert3''  was  not  an  encumbrance,  and  need 
not  be  set  forth  in  the  application.  And  a  similar  course  was  pursued 
in  Moliere  v.  The  Pennsylvania  Ins.  Co.,  5  Rawle,  342,  where  the  mis- 
description of  the  risk  was  due  to  the  negligence  or  inadvertence  of  the 
secretary  of  the  insurance  company,  and  not  to  the  inaccuracy  of  the 
representations  made  by  the  insured. 

The  reason  assigned  in  Lee  v.  The  Hoivard  Ins.  Go.  would  have 
been  equally  applicable  if  the  transaction  had  been  directly  with  the 
principals,  and  it  is  difficult  to  believe  that  a  man  who  prepares  and 
delivers  a  writing  can  rely  on  a  forfeiture  of  his  own  creation.     When 
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a  contract  Is  executed  with  a  full  knowledge  of  the  failure  of  a  con- 
dition precedent  rendering  it  void,  the  breach  maj'  fairly  be  presumed 
to  have  been  waived,  because  the  whole  is  otherwise  an  unmeaning 
form  that  can  answer  no  good  purpose,  and  may  deceive.  See  Ooodall 
V.  The  Atlantic  Ins.  Co.,  35  New  Hampshire,  328 ;  Carroll  v.  The 
Charter  House  Ins.  Co.,  38  Barb.  402  ;  Hough  v.  The  City  Ins.  Co.,  29 
Connecticut,  10 ;  Aijres  v.  The  Hartford  Ins.  Co.,  IT  Iowa,  1Y6  ;  21  Id. 
US;  Plumb  v.  The  Cattaraugus  Ins.  Co.,  18  New  York,  392;  The 
Madison  Ins.  Co.  v.  Fellowes,  11  Disney,  211  ;  Moses  v.  The  Sun  Ins. 
Co.,  1  Duer,  151.  If  the  receipt-of  the  premium,  with  a  knowledge  of  a 
forfeiture,  will,  as  the  cases  establish,  operate  as  an  estoppel ;  Buckley 
V.  Garrett,  11  Wright,  204;  Bouton  v.  The  American  M.  L.  Ins.  Co., 
25  Connecticut,  542;  Carroll  y.  The  Charter  House  Ins.  Co.,  38  Barb.; 
the  effect  must  be  the  same  whether  it  is  paid  as  a  consideration  for 
the  execution  of  the  policy,  or  for  its  renewal. 

In  Beal  v.  The  Park  Ins.  Co.,  16  Wisconsin,  241,  the  court  said  that  if 
the  defendants  took  the  premium  and  issued  the  policy  knowing  it  to 
be  void,  it  was  a  gross  fraud,  against  which  relief  would  be  given  on 
equitable  principles,  and  the  same  principle  was  applied  in  Bidwell  v. 
The  N.  W.  Ins.  Co.,  24  New  York,  302.     On  the  other  hand  in    The 
Madison  Ins.  Go.  v.  Fellowes,  1  Disney,  217  ;  2  Id.  128;  the  weight  of 
authority  was  said  to  be,  that  proof  that  the  insurers  were  acquainted 
with  the  forfeiture,  when  they  delivered  the  policy  and  took  the  premium, 
would  not  preclude  them  from  treating  the  contract  as  invalid.    If,  how- 
ever, a  man  can  execute  an  instrument  knowing  it  to  be  invalid,  and 
then  set  it  aside  although  no  change  has  occurred,  and  when  it  is  too 
late  for  the  other  party  to  recede,  he  certainly  ought  not  to  do  anything 
to  occasion   the   defect  of  which  he  complains.     The  better  opinion 
would  accordingly  seem  to  be,  that  the  insurers  cannot  take  advantage 
of  the  misstatement  or  omission  of  any  fact  which  it  was  their  duty  to 
set  forth  or  state  correetly,  in  view  of  all  the  circumstances  ;  and  that 
this  will  be  true  even  when  the  defect  occurs  in  an  application  for  in- 
surance or  other  document,  which  though  signed  by  the  insured  is  pre- 
pared by  themselves,  or  by  any  one  whom  they  have  duly  authorized, 
with  a  knowledge  of  or  an  opportunity  to  know  all  the  material  circum- 
stances.    Eowley  v.  The  Empire  Ins.  Co.,  36  New  York,  550  ;  40  Id. 
567  ;  Peck  v.  The  New  London  Ins.  Co.,  22  Connecticut,  575;  Beebe  v. 
The  Hartford  31.  F.  Ins.  Co.,  26  Connecticut,  61 ;   The  Iron  Works  v. 
The  Phoenix  Ins.  Co.,  Ibid.  465  ;    The  Bank  v.  The  Ch.a^'ter  Oak  Ins. 
Co.,  31  Id.  578  ;  The  Perry  City  Ins.  Go.  v.  Stewart,  1  Harris,  45  ;  The 
Howard  F.  Ins.  Co.  v.  Bruner,  11  Id.  60;  The  People's  Ins.  Co.  v.  Spencer, 
3  P.  F.  Smith,  353  ;  Franklin  v.  The  Atlantic  F.  Ins.  Co.,  42  Missouri, 
457  ;  Combs  v.  The  Hannibal  F.  &  M.  Ins.  Co.,  43  Id.  148 ;  Masters  v. 
The  Madison  Ins.   Co.  11  Barb.  624;  Beal  v.  The  Park  F.  Ins.   Co., 
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16  Wisconsin,  211  ;  Flanders  on  Fire  Insurance,  180.  Thus  in  the  How- 
ard Ins.  Go.  V.  Bruner,  the  defendants  were  held  to  be  estopped  from  re- 
lying on  a  misdescription  of  the  premises,  hy  proof  that  the  instrument 
■was  drawn  by  their  agent  after  a  full  examination,  while  in  The  Mallea- 
ble Iron  Works  v.  The  Phmnix  Ins.  Co.,  25  Connecticut,  465  ;  the  court 
said  that  an  agent  authorized  to  procure  applications  for  insurance  and 
furnished  with  printed  interrogatories  to  be  answered  by  the  applicant, 
had  an  implied  power  to  explain  the  meaning  and  effect  of  the  questions 
asked  and  the  answers  which  they  required,  and  that  an  error  or  omission 
arising  from  his  negligence  or  fraud  could  not  be  pleaded  or  given  in 
evidence  as  a  breach  of  warranty,  by  his  principals.  For  like  reasons  a 
clause  making  the  payment  of  the  premium  a  condition  precedent,  with- 
out which  the  insurance  will  not  take  effect,  may,  it  has  been  said,  be 
controlled  by  an  oral  stipulation  to  the  contrarj'  on  the  part  of  a  general 
agent  of  the  insurers  ;  Sheldon  v.  The  Atlantic  F.  &  M.  Ins.  Co.,  26  New 
York,  460  ;  Sheldon  v.  Gonnecticut  M.  Ins.  Go.,  25  Connecticut,  209  ; 
and  it  is  established  hy  these  and  many  other  cases,  that  when  the 
insured  is  misled  by  the  assurances  or  declarations  of  the  agents  of 
the  insurers,  equitj'  will  reform  the  contract,  or  a  recovery  may  be  had 
on  the  ground  of  equitable  estoppel  at  law.  Malleable  Iron  Works 
V.  Phcenix  Ins.  Go.,  25  Connecticut,  465  ;  Gampbell  v.  The  Union  Ins. 
Go.,  40  New  Hampshire,  333  ;  Harris  v.  The  Columbian  M.  Ins.  Co.  18 
Ohio,  116;  Masters  v.  The  MadUon  Ins.  Co.,  11  Barb.  624;  Plumb  v. 
The  Cattaraugus  Ins.  Co.;  Beebe  v.  The  Hartford  Ins.  Co.  The 
principle  has  generally  been  used  to  excuse  a  breach  of  warranty, 
growing  out  of  the  questions  propounded  by  the  insurers.  But  it  will 
apply  wherever  the  insurers  seek  to  take  advantage  of  a  forfeiture  of 
their  own  creation  or  a  default  which  they  have  directly  or  indirectly 
shared.  The  Atlantic  Ins.  Go.  v.  Goodall,  25  New  Hampshire,  320;  9 
Foster,  1S2;  Hack  v.  The  United  States,  Ins.  Co.,  18  Barb.  541;  The 
New  Yiirk  Ins.  Co.  v.  The  National  Ins.  Co.,  20  Id  469  ;  Bouton  v. 
The  American  Ins.  Co.,  25  Connecticut,  542;  Sheldon  v.  The  Con- 
necticut Ins.  Co.,  lb.  207. 

In  Crane  v.  The  National  Ins.  Co.,  16  Maryland,  269,  the  court  said 
that  all  that  the  insured  can  do  is  to  make  the  necessary  disclosures  and 
representations.  The  preparation  of  the  policy  then  devolves  on  the 
insurers  in  the  ordinary  course  of  business,  who  must  determine 
wliether  the3'  will  reject  the  risk  or  accept  it,  and  draw  the  instrument 
in  accordance  with  the  information  furnished  for  their  guidance.  If 
tiiey  fail  in  the  performance  of  this  duty,  the  error  will  be  theirs,  and 
should  not  be  set  down  to  the  account  of  the  insured.  The  insurers  were 
accordingly  held  liable,  on  proof  that  they  had  been  duly  informed 
that  the  propertj'  was  insured  elsewhere,  although  no  memorandum  was 
made  on  the  policy  as  its  terms  required.     So  in  Rathbone  v.  The  City 
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Ins.  Co.,  31  Connecticut,  193,  a  recovery  was  allowed  on  proof  that  the 
plaintiff  had  varied  the  risk  in  reliance  on  a  promise  by  a  general  agent 
of  the  insurers  that  the  change  should  be  properly  endorsed  in  writing. 
For  a  like  reason  where  there  is  no  concealment  or  misrepresentation 
on  the  part  of  the  insured,  a  mis-description  of  the  risk  in  a  policy  or 
sarve}'  prepared  by  the  insurers  or  their  agents,  will  not  be  a  forfeiture 
or  avoid  the  contract.  Beal  v.  The  Park  Ins.  Co.,  16  Wisconsin,  241  ; 
Moliere  v.  The  Pennsylvania  Ins.  Co.,  5  Rawle,  342;  Combs  v.  The 
Hannahal,  43  Missouri,  148  ;  Bartholomew  v.  The  Merchants  Ins.  Co., 
25  Iowa,  507. 

To  obviate  this  doctrine,  the  insured  is  ingeniously  required  in 
most  policies  framed  at  the  present  day  to  present  a  description  of 
the  risk  which,  coming  from  him,  shall  be  his  act,  and  not  that  of 
the  insurers,  But  the  difficulty  recurred  in  an  unexpected  form, 
through  the  interested  or  officious  zeal  of  the  agents  employed  by 
the  insurance  companies,  who,  in  the  wish  to  outbid  each  other 
and  procure  customers,  not  unfrequently  mislead  the  insured  b}'  a 
false  or  erroneous  statement  of  what  the  application  should  contain, 
or  taking  the  preparation  of  it  into  their  own  hands,  procure  his 
signature  by  an  assurance  that  it  is  properly  drawn,  and  will  meet 
the  requirements  of  the  policy.  Bowley  v.  The  Empire  Ins.  Co.,  36 
New  York,  281  ;  40  Id.  557.  The  better  opinion  seems  to  be  that 
when  this  course  is  pursued  the  description  of  tiie  risk  should,  though 
nominally  proceeding  from  the  insured,  be  regarded  as  the  act  of  the 
insurers.  Masters  v.  The  Madison  Go.  M.  Ins.  Co.,  11  Barb.  624;  The 
Woodbury  Savings'  Bank  v.  The  Charter  Oak  Ins.  Co.,  31  Id.  517  ; 
The  Columbia  Ins.  Co.  v.  Cooper,  14  Wright,  331  ;  The  Malleable  Iron 
Works  v.  The  Phmiix  Ins.  Co.,  25  Connecticut,  465  ;  unless  the  in- 
sured knows  that  the  agent  is  exceeding  the  authority  given  him  by 
his  principal.  If  corporations  are  astute  in  contriving  such  provi- 
sions, the  courts  should  take  care  that  they  are  not  used  as  instruments 
of  fraud  and  injustice.  The  point  is,  however,  still  in  dispute,  and  has 
been  decided  the  other  way  in  various  instances.  Barrett  v.  The  Union 
Ins.  Co.,  7  Cushing,  175  ;  Lee  v.  The  Howard  Ins.  Co.,  3  Gray,  583  ; 
Abbott  V.  The  Shawmut  Ins.  Co.,  3  Allen,  213;  Mulrey  v.  The  Shaw- 
mut  M  F.  Ins.  Co.,  4  Id.  116  ;  Flanders  on  Fire  Ins.  190. 

The  question  should,  as  it  would  seem,  depend  on  whether  the  con- 
duct of  the  insurers  or  of  their  duly  authorized  agents,  was  such  an 
actual  or  constructive  fraud  as  to  justify  the  interference  of  equity  to 
reform  the  contract,  or  enjoin  the  defendants  from  profiting  by  their 
breach  of  faith  ;  Crane  v.  The  National  Ins.  Co.,  16  Maryland,  269  ; 
Wheelston  v.  Hardisty,  8  Ellis  &  Bl.  232  ;  Noonan  v.  The  Hartford  Ins. 
Co.,  21  Missouri,  81  ;  because  unless  they  are  precluded  on  these  or 
other  equivalent  grounds  they  will  clearly  be  entitled  to  insist  on  the 
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letter  of  the  contract,  and  refuse  to  give  effect  to  a  statement  or  notice 
not  made  in  the  form  or  substantiated  in  the  manner  which  the  policy- 
requires.  Hutchinaoii  v.  The  Western  /n.s.  Co.,  21  Missouri,  97.  In 
Carpenter  v.  The  Washington  Tns.  Co.,  4  Howard,  185,  a  bill  was  filed 
to  compel  the  defendants  to  endorse  a  notice  of  a  subsequent  insurance 
which  they  were  alleged  to  have  received,  and  thus  obviate  one  of 
the  difficulties  which  had  prevented  a  recoverj'  against  them  at  law 
^ante,  881).  The  court  refused  to  make  such  a  decree,  because  the  case 
was  not  sufHcientlj'  proved  to  outweigh  the  positive  denial  of  the  de- 
fendants ;  but  they  were  obviousl}'  of  opinion  that  if  the  allegations  of 
the  bill  had  been  substantiated,  the  plaintiffs  would  have  been  entitled 
to  the  relief  for  which  they  prayed.  In  the  National  Insurance  Co.  v. 
Crone,  16  Maryland,  260,  the  failure  of  the  defendants  to  endorse  a 
prior  insurance  which  had  been  duly  communicated,  was  accordingly 
held  not  to  be  a  defence  in  equity,  whatever  might  lie  its  effect  at  law. 
The  court  said,  that  when  a  contract  is  drawn  by  the  part}'  to  be  charged, 
his  conduct  should  be  more  strictly  scrutinized  than  under  ordinary 
circumstances.  And  there  can  be  little  doubt  that  when  an  oral  dis- 
pensation with  the  necessity  for  a  written  license  has  been  so  far  acted 
on  that  it  cannot  be  withdrawn  without  injury',  relief  should  be  given 
in  equity,  or  through  tlie  aid  of  an  equitable  estoppel.  Pierrepont  v. 
Bargard,  2  Selden,  79  ;  The  Atlantic  Insurance  Go.  v.  Goodall,  3.5  New 
Hampshire,  328;  Rowleys.  The  Empire  Ins.  Co.,  36  New  York,  285, 
40  Id.  657. 

The  principle  is  the  same  where  the  insurers  directly  or  through 
others  lead  the  insured  to  disregard  the  terms  of  the  contract  bj'  a 
promise  that  they  will  not  be  enforced,  which  is  proved  with  sutficient 
clearness  to  justify  the  intervention  of  a  chancellor,  or  operate  as  an 
equitable  estoppel  in  a  court  of  law.  Wood  v.  Ihrarrls,  11  Exchequer, 
493;  Campbell  v.  The  Merchants^  Ins.  Co.,  37  New  Hampshire,  35; 
Goodall  \.  The  Atlantic  Ins.  Co.,  35  Id.  328;  Patton  v.  The  Madison 
las.  Co.,  40  Id.  375.  In  Wood  v.  Divarris,  a  prospectus  issued  by  the 
defendants  stating  that  no  policy  issued  by  them  should  be  disputed 
except  for  fraud,  was  held  to  be  a  good  answer  to  a  plea  that  the 
policy  had  been  avoided  by  an  innocent  concealment  on  the  part  of 
the  insured.  And  although  in  the  subsequent  case  of  Wheelton  v. 
Hardislij,  8  Ellis  &  Bl.  232,  287,  the  court  were  divided  in  opinion  on 
a  similar  question,  they  might  have  agreed  if  it  had  appeared  that  the 
prospectus  was  seen  by  the  plaintiff,  and  influenced  his  judgment.  1 
Smith's  Leading  Cases,  790,  6  Am.  ed.  In  Ruse  v.  The  N.  Y.  Ins.  Co., 
26  Barb.  526  ;  23  New  York,  516,  however,  the  Court  of  Appeals,  revers- 
ing the  decision  of  the  court  below,  held,  that  anterior  declarations  will, 
even  when  made  publicly  through  the  press,  be  presumed  to  have  been 
merged  in  the  policy  as  finally  executed,  which,  if  true  in  general,  is 
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as  Lord  Campbell  intimated  in  Wheelton  v.  Hardisty,  hardly  applicable 
where  the  declaration  is  in  writing  and  professedly  intended  to  control 
the  deed  instead  Of  being  controlled  by  it.  2  Smith's  Leading  Cases, 
759,  6th  Am.  ed. ;  Collet  v.  Morrison,  12  English  Law  &  Equity,  ITl. 
It  is  no  doubt  true  in  general  that  the  meaning  of  a  written  contract 
must  be  drawn  from  tbe  instrument  without  regard  to  prior  or  cotem- 
poraneous  declarations,  although  express  and  forming  part  of  the  res 
gestsi ;  and  relief  will  not,  ordinarily,  be  given  in  equity,  even  where 
there  is  reason  to  believe  that  the  complainant  was  misled  by  the  assu- 
rances of  the  party  who  insists  on  a  literal  adherence  to  the  writing. 
Lord  Irnham  v.  Child,  1  Bfown  Ch.  92 ;  Mordaunt  v.  Maxwell,  I 
Peere  Williams,  681  ;  Howard  v.  Thomas,  12  Ohio,  N.  S.  291 ;  Watkins 
V.  Stackett,  6  Harris  &  Johnson,  435 ;  The  Bank  of  Westminster  v. 
White,  1  Maryland  Ch.  539  ;  Arty  v.  Grove,  21  Maryland,  454,  Ul. 
When,  however,  the  answer  admits  that  such  a  stipulation  was  made, 
equity  may  relieve,  and  the  case  would  seem  to  be  nearly  the  same  in 
principle  when  the  collateral  stipulation  is  printed  or  reduced  to  writ- 
ing, and  is  in  terms  or  by  necessary  implication  not  to  be  merged  in 
the  contract  as  subsequently  executed.  Under  those  circumstances  it 
is  as  much  a  part  of  the  deed  as  if  it  were  expressly  set  forth  or  re- 
ferred to.  Accordingly  in  Goodall  v.  The  Atlantic  Ins.  Co.,  35  New 
Hampshire,  328  ;  9  Foster,  182 ;  a  condition  that  if  the  premises  were 
insured  elsewhere,  the  policy  should  be  void,  was  held  to  be  waived  by 
a  contemporaneous  assurance  that  the  plaintiff  should  not  be  precluded 
by  the  existence  of  a  policy  which  he  had  effected  in  another  company 
if  it  was  cancelled  within  a  reasonable  time. 

Whatever  the  rule  may  be  under  ordinary  circumstances  it  would 
seem  clear  that  when  the  duty  of  preparing  the  policy  is,  as  generally 
happens,  assumed  by  the  insurers,  they  cannot  take  advantage  of  the 
failure  of  the  instrument  to  express  any  fact  or  circumstance  that  has 
been  duly  communicated  by  the  insured,  and  omitted  through  negligence 
or  design  by  their  officers  or  agents.  Moliere  v.  The  Protection  Ins.  Co., 
5  Rawle,  342;  Madison  Insurance  Co.  v.  Fellows,  1  Disney,  217  ;  Ayres 
V.  The  Eome  Ins.  Co.,  21  Iowa,  185;  Ayres  v.  The  Hartford  Ins.  Co., 
17  Id.  176  ;  21  Id.  193  ;  The  Woodbury  Savings  Bank  v.  The  Charter 
Oak  Insurance  Co.,  31  Connecticut,  517.  And  the  principle  is  the  same 
when  the  error  or  misdescription  occurs  in  an  application  or  survey, 
which  though  nominally  proceeding  from  the  insured  is  in  fact  prepared 
or  dictated  by  an  agent  of  the  insurance  company.  Deal  v.  The  Park 
Ins.  Co.,  16  Wisconsin,  241 ;  Plumb  v.  The  Cattaraugus  Ins.  Co.,  18  New 
York,  892  ;  Bov:ley  v.  The  Empire  Ins.  Co.,  36  Id.  550 ;  The  Howard 
Insurance  Co.  v.  Bruner,  11  Harris,  60  ;  Ayres  v.  The  Hartford  Ins. 
Co. ;  The  Malleable  Iron  Works  v.  The  Phoenix  Ins.  Co.,  25  Connec- 
ticut, 465.     The  appropriate  remedy  under  these  circumstances  is  an 
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equitable  reformation  of  tlae  contract ;  Molliere  v.  The  Pennsylvania  Ins. 
Co.;  The  National  Lis.  Co.  v.  Crane,  16  Maryland,  260;  The  Woodbury 
Savings  Bank  v.  The  Charter  Oak  Ins.  Co.,  but  relief  may  also  be  given 
at  law  on  the  ground  of  equitable  estoppel.  Plumb  v.  The  Cattaraugus 
Ins.  Co.  ;  Rowley  v.  The  Empire  Ins.  Co. ;  Ayres  v.  The  Home  Ins. 
Co. ;  Beal  v.  The  Park  Ins.  Co. 

The  rule  that  a  written  contract  cannot  be  varied  by  prior  or  con- 
temporaneous stipulations  not  incorporated  with  its  terms,  does  not 
apply  when  such  proof  is  adduced  to  excuse  a  breach,  or  establish  a 
subsequent  modification  of  the  contract ;  and  a  forfeiture  resulting 
from  the  violation  of  a  condition  may  accordingl3'  be  cured  bj-  evi- 
dence that  would  not  suffice  to  vary  or  discharge  the  contract  inself 
(ante,  593).  It  has  accordingly  been  held  and  is  generally'  conceded  that 
a  failure  to  give  notice  of  the  loss,  or  furnish  the  requisite  preliminary 
proof;  The  Protection  Ins.  Co  v.  Earmer,  2  Ohio,  N.  S.  262  ;  ,  Taylor 
V.  The  Merchants'  F.  Ins.  Co.,  9  Howard,  .390  ;  Lewis  v.  The  Monmouth 
Ins.  Co.,  52  Maine,  492;  The  Commonwealth  Ins.  Co.  v.  Sennett,  41  Penn- 
sylvania, 161  ;  Clark  v.  The  New  England  F.  Ins.  Co.,  6  Gushing,  342; 
Francis  v.  The  Ocean  Ins.  Co.,  6  Cowen,  404  ;  The  JiJtna  Fire  Ins.  Co. 
V.  Tyler,  16  Wend.  385;  Bodle  v.  The  Chenango  M.  Ins.  Co.,  2  Com- 
stock,  53,;  Peoria  F.  and  M.  Ins.  Co.  v.  Lewis,  18  Illinois,  553;  Kerno- 
chan  V.  The  N  Y.  Bowery  Ins.  Co.,  17  New  York,  C2S  ;  Ames  v.  The 
N.  Y.  Union  Ins.  Co.,  4  Kernan,  253;  BartUtt  v.  The  Union  Ins.  Co., 
46  Maine,  502;  Peoria  Ins.  Co.  v.  Hall,  12  Alichigan,  202;  Priest  v. 
The  Citizens'  Ins.  Co.,  3  Allen,  602  ;  to  sue  within  the  period  limited 
by  the  policy,  as  that  after  which  no  action  shall  be  brought ;  Grant  v. 
The  Lexington  Ins.  Co.,  5  Indiana,  23  ;  Ames  v.  The  New  York  Ins. 
Co.,  14  New  York,  253  ;  or  even  to  have  a  subsequent  or  pre-existino- 
insurance  or  incumbrance  duly  endorsed  ;  The  Atlantic  Ins.  Co.  v. 
Goodall,  35  New  Hampshire,  328  ;  Ames  v.  The  York  Union  Ins.  Co. 
4  Kernan,  253;  The  Insuj-ance  Co.  v.  Stockbower,  2  Casey,  199 ! 
Buckley  v.  Garrett,  11  Wright,  204  ;  may  be  waived  or  excused  by  acts 
or  declarations  of  a  nature  to  induce  the  belief  that  the  omission  is 
immaterial,  or  that  nothing  more  will  in  view  of  all  the  circumstances 
be  required  ;  TJie  Lycoming  Ins.  Co.  v.  Schellenberger,  8  \Vright,  259 
But  although  this  is  true,  while  the  condition  is  still  running  and  might  be 
performed,  it  ceases  to  be  so  when  the  breach  is  complete  and  the  con- 
tract void,  unless  there  is  some  new  consideration,  Ripley  v.  The  JEtna 
Ins.  Co.,  30  New  York,  136;  Diehl  v.  The  Adams  Co.  Ins.  Co.,  8  P.  F. 
Smith,  443,  452 ;  which  may,  however,  arise  from  the  receipt  of  the 
premium  with  a  knowledge  of  the  forfeiture.  The  Lycoming  Ins.  Co. 
v.  Stocklomm,  3  Grant,  207  (ante,  912).  ^ 

Accordingly,  where  the  policy  required  immediate  notice  of  the  loss 
and  it  was  not  sent  until  eleven  days  afterwards,  the  court  held  the  for- 
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feiture  absolute,  and  that  it  was  not  waived  by  a  failure  to  object  at 
the  time  or  until  suit  brought,  because  the  period  for  the  performance 
of  the  condition  had  gone  by,  and  the  silence  of  the  insurers  could  not 
prejudice  the  insured.  Trask  v.  The  State  Ins.  Go.,  5  Casey,  198.  See 
Edwards  v.  The  Baltimore  F.  Ins.  Co.,  3  Gill,  116. 

To  render  the  acts  or  declarations  of  an  agent  binding  on  the 
principal,  they  must  be  within  the  scope  of  the  powers  or  duty  of 
the  agent.  Hanson  v.  The  City  U.  F.  Ins.  Co.,  9  Allen,  231 ;  Mit- 
chell  V.  The  Lycoming  Ins.  Co.,  1  P.  P.  Smith,  402.  An  authority  to 
solicit  and  receive  applications  for  insurance  does  not  confer  an  au- 
thority to  draw  them,  or  vary  the  terms  of  the  contract  orally  to  the 
prejudice  of  the  principal.  Wilson  v.  The  Conway  F.  Ins.  Co.,  4 
Rhode  Island,  141.  That  the  answers  of  the  insured  were  prepared 
or  dictated  by  an  agent  of  the  insurance  company,  will  not  therefore 
necessarily  excuse  the  suppression  or  misstatement  of  a  material  fact, 
or  preclude  the  company  from  relying  on  the  error  as  a  breach  of  the 
condition  of  the  policy.  Wilson  v.  The  Conway  F.  Ins.  Co. ;  Ayres  v. 
The  Hartford  Ins.  Co.,  lY  Iowa,  1T6,  190;  21  Id.  198;  Ayres  y.  The 
Home  Ins.  Co.,  21  Iowa,  185;  and  the  question  will,  under  these  cir- 
cumstances, depend  on  whether  the  agent  was  acting  within  the  gen- 
eral scope  of  the  authority  given  by  the  principal,  for  otherwise  he 
must,  relativelj'  to  the  matter  in  hand,  be  considered  as  the  agent  of 
the  insured,  and  not  of  the  insurers.  A  man  who  employs  the  agent 
of  another  makes  him  his  own,  and  may  be  as  much  bound  by  what  he 
does  as  if  he  had  no  other  principal;  Smith  v.  The  Empire  Ins.  Co., 
25  Barb.  491 ;  Wilson  v.  The  Conway  Fire  Ins.  Co.  ;  The  State  F. 
Ins.  Co.,  Arthur,  6  Casey,  315  ;  1  Smith's  Ldg.  Cases,  191,  6  Am.  ed.  ; 
and  such  is  manifestly  the  rule  when  the  policy  contains  a  provision 
that  the  agent  through  whom  the  insurance  is  effected  or  application 
made,  shall  be  regarded  as  the  agent  of  the  insured,  and  not  of  the 
insurer.     Abbott  v.  The  Shawmut  Ins.  Co.,  3  Allen,  213. 

There  are,  however,  other  and  collateral  truths  which  should  be  kept 
in  view  in  cases  of  this  description.  It  has  been  held,  and  is  well  settled, 
that  a  principal  is  liable  for  the  fraud  of  his  agent  in  the  course  of  the 
business  intrusted  to  his  care  ;  and  it  will  not  be  an  answer  that  he  did 
not  authorize  the  fraud,  if  he  authorized  the  act  in  the  course  of  which 
the  fraud  was  committed.  1  Smith's  Ldg.  Cases,  329,  6  Am.  ed.  ;  Fogg 
V.  Griffin,  2  Allen,  1.  And  it  would  seem  that  a  man  cannot  adopt  or 
profit  by  a  contract  without  becoming  responsible  for  the  means  through 
which  it  was  procured,  although  they  may  have  been  used  without  his 
knowledge,  or  contrary  to  his  express  commands.  Bennett  v.  Judson, 
21  New  York,  238;  Elwell  v.  Chamberlain,  4  Bosworth,  320  ;  Udell  v. 
Atherton,  Y  Exchequer,  ITl  ;  Th.e  Malleable  Iron  Works  v.  The  Phoenix 
Ins.  Co.,  25  Conn.  465  ;  ,1  Smith's  Ldg.  Cases,  329,  6  Am.  ed. ;  Beebee 
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V.  27)6  Hartford  Go.  ill.  F.  Ins.  Co.,  25  Conn.  51.  He  may  no  doubt 
return  wliat  he  has  received  within  a  reasonable  time,  and  rescind  the 
contract ;  but  this  cannot  be  done  after  a  breach  has  occurred,  and 
when  it  is  too  late  to  restore  the  other  party  to  his  original  position. 
See  Udell  V.  Atherton  ;  Hodsdon  v.  The  Ouardian  Ins.  Co.,  97  :\Iass. 
284.  In  Fogg  v.  Griffin,  the  court  said  that  a  corporation  could  only 
act  through  its  officers  and  agents,  and  if  they  were  guilty  of  fraud 
in  exercising  the  power  thus  conferred,  the  principal  would  be  liable 
for  the  consequences  The  authorities  accordingly  agree,  that  when 
the  alleged  defect  or  breach  is  due  to  the  negligence  or  misstatements 
of  the  officers  or  agents  of  the  company  acting  within  the  limits  of 
their  powers,  and  in  their  appropriate  sphere,  it  will  not  be  a  defence  to 
an  action  or  the  policy.  Rowley  v.  The  Empire  Ins.  Go.,  36  New  York, 
550  ;  Drury  v.  The  Gonway  Ins.  Go.,  13  Gray,  492;  The  Liberty  Hall 
Association  v.  The  Housatonic  M.  F.  Ins.  Go.,  Ibid.  261 ;  Wilson  v.  Tlie 
Gonway  M.  F.  Ins.  Go.,  4  Rhode  Island,  141  ;  Hough  v.  The  Gify  Ins. 
Go.,  29  Conn.  10;  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co., 
31  Id,  517,526;  Beebe  v.  The  Hartford  M.  F.  Ins.  Co.,  25  Conn.  51, 
141  ;    The  Belleville  Ins.  Go.  v.  Van  Winkle,  1  Beasley,  333. 

And  it  has  been  held,  that  when  an  insurance  company  deals  with 
the  communit}''  through  a  local  agency,  persons  having  transactions 
with  the  companj'-  are  entitled  to  assume  that  the  acts  and  declarations 
of  the  agent  are  as  valid  as  if  they  proceeded  directl3'  from  the  prin- 
cipals;  Beale  v.  The  Park  Ins.  Co.,  16  Wisconsin,  241 ;  Keeler  v.  The 
Niagara  Co.,  lb.  525;  Beebe  v.  The  Hartford  31.  F.  Ins.  Co.,  25 
Connecticut,  51;  Shelden  v.  Tlie  Connecticut  M.  F.  Ins.  Co.,  lb.  29; 
The  Washington  Savings  Bank  v.  The  Charter  Oak  Ins.  Co.,  31  Con- 
necticut, 517,  527.  In  Gonway  v.  The  Ins.  Co.,  4  Rhode  Island,  141. 
Ames,  C.  J.,  said,  that  an  agent  employed  to  obtain  and  forward  appli- 
cations for  insurance  was  not  thereby  authorized  to  draw  them,  and 
that  if  he  was  employed  for  that  purpose  by  tlie  insured  the  insurers 
could  not  justly  be  held  responsible  for  his  mistakes  on  omissions.  But 
it  was  at  the  same  time  held  that  if  such  an  agent  instead  of  forward- 
ing the  application  presented  by  the  insured,  sends  another  which  the 
latter  has  not  prepared  or  authorized,  the  defects  which  it  contains 
cannot  be  taken  advantage  of  by  his  principals,  and  that  the  result 
will  be  the  same,  when  the  agent  after  promisiug  to  draw  the  appli- 
cation in  accordance  with  data  to  be  thereafter  furnished  by  the  in- 
sured, transmits  an  inaccurate  descriiition  of  the  premises  taken  from 
documents  already  in  his  possession,  and  for  the  correctness  of  which 
the  insured  is  not  responsible.  It  has  been  held,  in  like  manner,  in 
Iowa,  that  the  failure  of  the  local  agents  of  the  insurers  to  take  down 
the  statements  of  the  insured  correctly,  will  not  excuse  a  misdescription 
of  the  premises,  rendering  the  policy  void,  unless  he  is  a  general  agent. 
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authorized  to  pass  upon  and  accept  risks,  without  consulting  his  prin- 
cipals. Ayres  v.  Th.e  Home  Ins.  Co.,  21  Iowa,  185  ;  Ayres  v.  The  Hart- 
ford Ins.  Go.,  17  Id.  1Y6  ;  21  Id.  19-3.  This  distinction  which  seems 
to  have  been  recognized  in  Bowley  v.  The  Empire  Ins.  Co  ,  36  New 
York,  550,  may  be  sound  when  the  action  is  ex  contractu  on  the  policy, 
because  when  a  risk  is  presented  to  an  agent  who  has  no  power  to 
contract,  in  one  aspect,  and  laid  by  him  before  his  principal  in  anotlier, 
the  minds  of  the  parties  do  not  meet  on  the  same  subject  matter,  and 
although  the  agreement  may  be  rescinded  it  cannot  be  reformed.  Still, 
even  under  these  circumstances,  an  action  on  the  case  would  probably 
lie  against  the  principal  for  the  fraud  or  negligence  of  the  agent,  and  if 
so,  he  may  be  equitably  estopped  from  relying  on  the  forfeiture  as  a 
defence  to  the  contract.   Beal  v.  The  Park  Ins.  Co.,  16  Wisconsin,  241. 

It  is  sufficiently  obvious  that  the  silence  or  acquiescence  of  the  agent, 
or  his  failure  to  point  out  the  errors  of  the  description  given  bj'  the  in- 
sured, will  not,  even  when  attended  with  full  knowledge,  preclude  the 
insurers  from  enforcing  a  forfeiture  growing  out  of  a  breach  of  the 
conditions  of  the  policy ;  Kimball  v.  The  Howard  Ins.  Co.,  8  Graj',  83  ; 
Vose  Y.  The  Eagle  Ins.  Co.,  6  Gushing,  42;  Tibbetts  y.  The  Hamilton 
las.  Co.,  3  Allen,  560;  Miller  v.  The  Hamilton  Ins.  Co.,  It  New  York, 
609  ;  The  State  M.  L.  Ins.  Co.  v.  Arthur,  6  Casey  ;  Chase  v.  The  Ham- 
ilton Ins.  Co.,  20  New  York,  52 ;  unless  the  agent  is  authorized  to  make 
contracts  of  insurance,  when  his  acceptance  of  the  application  may 
operate  as  an  acceptance  of  the  risk;  Campbell  v.  TJie  M.  Lis.  Co.,  37 
New  Hampshire,  35  ;  Ayres  v.  The  Insurance  Co.,  17  Iowa,  176,  or  the 
defence  rests  on  the  ground  of  misrepresentation  or  concealment  as  dis- 
tinguished from  a  breach  of  warranty.  Patten  v.  The  Merchants^  Ins. 
Co.,  40  New  Hampshire,  375. 

Cases  may,  however,  be  found  in  which  the  knowledge  of  the  agent 
has  been  treated  as  the  knowledge  of  the  principal,  and  a  sufficient 
excuse  for  a  breach  of  which  the  agent  was  informed  at  the  time  of 
issuing  or  renewing  the  policy.  Horwitz  v.  The  Equitable  Ins.  Co.,  40 
Missouri,  557  ;  Barnes  v.  The  Union  Ins.  Co.,  45  New  Hampshire,  21  ; 
The  Ins.  Co.  v.  Hall,  12  Michigan,  202;  The  Hoivat'd  Ins.  Co.  v.  Bru- 
ner,  11  Harris,  50;  Campbell  y.  The  M.  Ins.  Co.,  37  New  Hamp.  35. 
McEwenY.  The  Montgomery  Co.  M.  Ins.  Co.,  5  Hall,  101  ;  Keeler  v.  The 
Niagara  Ins.  Co.,  16  Wis.  523 ;  The  F.  &  M.  Ins.  Co.  v.  Schettler,  38  Illinois, 
166.  And  there  can  be  little  doubt  that  when  an  agent  employed  by  the 
insurers  to  survey  the  premises,  makes  a  false  or  inaccurate  report  to  his 
principals  in  consequence  of  which  the  policy  is  prepared  by  them  sub- 
ject to  conditions  that  are  already  broken  or  cannot  be  fulfilled,  the 
instrument  will  be  reformed  in  equity  or  the  principals  may  be  equita- 
bh^  estopped  from  showing  its  want  of  conformity  with  the  truth. 
Beal  V.  The  Park  Ins.  Co.,  16  Wis.  241  ;   The  Howard  F.  Ins.  Co.  v. 
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Spooner,  11  Harris,  60;  The  Ferry  Co.  Ins.  Go.  v.  Stewart,  1  Id.  45; 
The  Columhia  Ins.  Co.  v.  Cooper,  14  Wright,  331 ;  Campbell  v.  The  31. 
Ins.  Co. 

The  powers    of  an   agent   are  prima  facie   co-extensive   with    the 
business  intrusted   to   his   care,  and  will  not   be  narrowed    by  limi- 
tations which  are  not    communicated  to   the   person  with  whom    he 
deals.     Beebe  v.  The  Hartford  Ins.  Co.,  25  Conn.  251  ;   The  'Woodbury 
Savings  Bank  v.  The  Charter  Oak  Ins.  Co.,  31  Id.  bll,  529  ;   The  Lyco- 
ming Ins.  Co.  V.  Shollenberg ,  8  Wright,  259  ;   Beal  v.  The  Park  Ins. 
Co.,  16  Wis.  241  ;    City  of  Davenport  v.  The  Peoria  Ins.  Co.,  17  Iowa, 
274.     But  the  principal  will  not  be  bound  by  the  acts  or  knowledge  of 
the  agent  beyond  the  scope  of  the  purpose  for  which  he  is  employed,  or 
contrary  to  a  restriction  on  his  authority  known  to  the  other  party  to 
the  contract.     Hanson  v.   The  City  Ins.  Co.  9  Allen  231 ;  Eobb  v.  The 
Hamilton  Ins.  Co.  11  Gray,  103;    Carroll  v.  The  Charter  On/.-  Ins.  Co. 
And  this  is  equally  true  of  the  president  and  other  officers  of  a  joint 
stock  societj'',  or  body  corporate,  who  may  bind  the  companj'  within, 
but  not  beyond,  the  limits  of  their  authority  as  conferred  bj'  the  char- 
ter or  articles  of  association.      Tillinghast  v.  The  Neiv  York  Ins.  Co., 
8  Bosworth,  281.    And  it  has  been  repeatedly  held  that  the  directors  and 
officers  of  mutual  insurance  companies  being  agents  whose  powers  are 
limited,  cannot  waive  anj'  of  the  conditions  or  instructions  imposed  by 
the  by-laws,  except  in  the  way  prescribed.     Hill  v.  The  3Iechanic.s'  31. 
Ins.  Co.,  6  Gray,  169  ;  Brewer  v.  The   Chelsea  Ins.   Co.,  14  Id.  203  ; 
Evans  v.  The  31  Ins.  Co.,  9  Allen,  329.    In  Evans  v.  The  31  Ins.  Co., 
the  court  said  that  the  officers  of  such  companies  have  no  power  to  vary 
any  of  the  conditions  or  stipulations  of  the  policy,  or  to  do  that  orally 
which  the  contract  requires  to  be  in  writing,  although  they  may  waive 
a  provision  which  does  not  touch  the  substance  of  the  contract  and  only 
concerns  theproof  of  loss.    Smith  v.  The  31.  F.  Ins.  Co.,  12  Harris,  120; 
Treadway  v.    The  Hamilton  Ins.    Co.,  29  Conn.  68  ;  3IitcheU  v.    The 
Lycoming  Ins.  Co.,  1  P.  F.  Smith,  402,  411  ;  Breiver  v.  The  Chelsea  31. 
Ins.  Co.,  29  Conn.  68.    And  in  Smith  v.  The  3Iutiial  Fire  Ins.  Co.,  the 
agents  of  an  incorporated  mutual  insurance  company  were  said  to  be 
also  the  agents  of  the  insured,  who  must  therefore  take   tlie   conse- 
quences of  their  mistakes.    This  distinction  may  serve  to  explain  cases 
that  might  otherwise  seem  to  be  irreconcilable  ;  but  the  poiut  was  de- 
cided the  other  way  in  llasters  v.  The  3Iadison  Co.  31.   Ins.  Co.,  11 
Barb.   624;    The   Columbia  Ins.    Co.  v.    Cooper,  14  Wright,   331;  and 
Cumberland   Valley  Ins.  Co.  v.  Schell,  5  Casey,  451. 

To  render  a  waiver  binding  it  must  be  supported  by  a  con- 
sideration; Trask  v.  The  31.  Ins.  Co.,  5  Casey,  198;  Bidley  v.  The 
jElna  Ins.  Co.,  30  New  York,  136 ;  which  may  be  found  before 
breach  in  a  failure  to  complj'  with  the  condition  induced  by  the  license 


CARPENTER    V.     WASHINGTON    INSURANCE    CO.      925 

given  by  the  insurers,  but  can  onlj'  arise  after  breach,  from  a  payment 
made  or  assumed,  or  some  other  act  done  or  forborne  on  the  part  of  the 
insured,  in  pursuance  of  the  express  or  implied  request  of  the  insurers 
(ante,  920).  An  assurance  that  a  policy  shall  be  good,  notwithstanding 
a  forfeiture  which  has  already  been  incurred,  maj',  however,  operate  as 
a  waiver  or  estoppel,  if  attended  by  circumstances  warranting  the  pre- 
sumption that  induced  the  plaintiff  to  vacate  an  insurance  in  another 
office,  or  abstain  from  taking  out  a  new  policy.  Ooodall  v.  The  Atlaniic 
Ins.  Co.,  35  New  Hampshire,  328.  And  when  the  insured  might  by  pay- 
ing the  premium  at  the  time  prescribed,  or  cancelling  a  prior  insurance, 
render  the  policy  valid,  and  would  adopt  that  course  but  for  an  assur- 
ance by  the  officers  or  agents  of  the  insurance  company  that  a  strict  or 
punctual  performance  is  not  requisite,  the  injury  which  he  would 
sustain  if  the  policy  were  avoided  is  a  reason  why  it  should  be 
enforced.  Sheldon  v.  The  Conn.  Ins.  Co.,  25  Connecticut,  20T  ;  The 
Atlaniic  Ins.  Co.  v.  Goodall,  35  New  Hampshire,  328.  Where,  how- 
ever, a  loss  has  actnall}'^  occurred,  this  reasoning  is  no  longer  applica- 
ble, and  a  waiver  will  then  come  too  late  to  cure  a  forfeiture  growing 
out  of  a  previous  breach.      Trask  v.  The  j\[.  Ins-  Go. 

The  validity  of  a  condition  that  a  recovery  shall  not  be  had  unless 
suit  is  brought  on  the  policy  within  a  year  or  six  months  from  the  loss, 
has  been  denied  in  some  instances,  but  is  now  too  well  established  to 
be  a  subject  of  dispute.  Fulton  v.  The  New  Yo7'k  Ins.  fjo.,  "f  Gray,  61  ; 
TIlc  Ins.  Co.  V.  The  Phoenix  Oil  Co.,  7  Casey,  448;  Ameshury  v.  The 
Bou-ditch  Ins.  Co.,  6  Gray,  596  ;  Brown  v.  The  Roger  Williams  Inn.  Co., 
1  Rhode  Island,  394;  Brown  v.  The  Savannah  M.  Ins.  Co.,  24  Georgia, 
97  ;  The  Portage  Ins.  Co.  v.  West,  6  Ohio,  N.  S.  599  ;  Gray  v.  The 
Hartford  Ins.  Co.,  11  Blatchford,  280  ;  Trunelli  v.  The  Lafayette  Ins. 
Co.,  5  McLean,  461.  When,  however,  the  restraint  is  unreasonable  or 
oppressive  in  point  of  time  or  place,  it  will  be  void.  The  Eagle  Ins. 
Co.  v.  The  Lafayette  Ins.  Co.,  9  Indiana,  443  ;  and  a  proviso  that  the 
insurers  shall  not  be  sued  beyond  the  limits  of  the  county  in  which 
they  reside,  or  have  their  place  of  business,  will  be  invalid  as  contra- 
vening this  principle.  Nute  v.  The  Hamillon  j\I.  Ins.  Co.,  6  Gray,  138; 
Hall  V.  The  People's  Ins.  Co.,  lb.  185;  Bartlett  v.  The  Union  Ins.  Co., 
46  Maine,  500. 

In  The  Tennessee  21  F.  Ins.  Co.  v.  kludge,  14  Misssuri,  46,  and' 
Eddy  V.  The  Tennessee  M.  F.  Ins.  Co.,  21  Id.  587,  the  rule  in  Dum- 
por's  Case  (2  Coke,  119;  1  Smith's  Leading  Cases,  85,  6  Am.  ed.), 
that  a  condition  once  waived  is  wholly  gone,  was  said  to  be  limited  to 
grants  of  land  and  incorporeal  hereditaments,  and  it  was  consequently 
decided,  that  a  stipulation  that  a  fire  or  marine  insurance  shall  be 
avoided  by  alienation,  will  continue  in  force  notwithstanding  a 
license  to  assign,  and  preclude  the  assignee  from  making  a  farther 
transfer  without  the  consent  of  the  insurers. 
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INSURABLE  INTEREST.    REPRESENTATION. 

JOSEPH  LOCKE  v.  THE  NORTH  AMERICAN  INSURANCE 

COMPANY. 

In  the  Supreme  Court  of  MassachusettB. 

MARCH  TERM,  1816. 
[reported    13    MASSACHUSETTS,  61-68.] 

A71  equitable  interest  may  he  insured  ivithout  informing  the  insurer 
that  the  legal  title  is  vested  in  a  third  person,  as  security  for  the 
paymeid  of  a  debt.  And  the  holder  of  the  legal  title  may  be  called 
as  a  ivitnessfor  the  jmrjMse  of  jjroving  that  he  holds  it  as  a  secu- 
rity, and  not  absolutely. 

It  seems  that  no  statement  need  be  made  to  the  insurer,  of  the  7iature 
or  character  of  the  interest  insured,  even  when  it  does  not  consist  in 
the  absolute  ownership  of  the  prope7'ty  covered  by  the  insurance,  and 
is  merely  equitable  or  contingent. 

[*This  action  was  brought  on  a  policy  of  insurance,  effected  on 
behalf  of  the  plaintiff,  "  on  property  on  board  the  sloop  General 
Greene,  at  and  from  Boston  to  Albany,"  to  recover  for  a  total 
loss  by  capture  during  the  voyage. 

It  appeared  at  the  trial,  that  the  money  employed  in  the  pur- 
chase of  the  fish  composing  the  cargo  of  the  sloop,  had  been 
advanced  to  the  plaintiff  by  one  Barnard,  subject  to  an  under- 
standing that  the  purchase  and  shipment,  should  be  made  in 
the  name  of  the  latter  as  security  for  the  loan.  This  under- 
standing -was  carried  into  effect  at  the  time  of  the  shipment, 
and  the  bill  of  lading  and  invoice  were  both  made  out  in  the 
name  of  Barnard ;  who  was  called  as  a  witness  on  behalf  of 
the  plaintiff,  for  the  purpose  of  stating  these  facts,  and  explain- 
ing the  real  nature  of  the  interest  of  the  latter  in  the  property 
insured.  An  objection  was  taken  to  his  competency  by  the 
defendant,  which  was  overruled,  and  his  testimony  admitted. 
In  addition  to  the  facts  above  stated,  he  further  proved,  that 
at  the  period  of  the  application  for  the  insurance,  which  had 

*The  syllabus  and  statement  of  the  reporter  are  omitted. 
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been  made  by  him  in  person,  he  had  stated  in  answer  to  a  ques- 
tion by  one  of  the  officers  of  the  company,  that  the  goods 
belonged  to  the  plaintiff  whom  he  considered  as  the  real  owner 
under  the  relations  existing  between  them.  But  he  made  no 
statement,  nor  was  there  any  inquiry,  with  regard  to  the 
nature  and  extent  of  the  interest  held  by  the  latter,  in  the 
subject  matter  of  the.  insurance. 

Under  these  circumstances,  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on  the  questions  of 
law  arising  on  the  facts,  as  reported  by  the  judge,  which  was 
subsequently  deli  veiled  by] — 

Parker,  C.  J.  All  the  facts  necessary  to  be  proved,  to  entitle 
the  plaintiff  to  recover,  appear  to  have  been  established  at  the 
trial ;  provided  an  insurable  interest  existed  in  him,  and  there  was 
no  concealment  of  any  material  fact  at  the  time  the  insurance 
was  effected.  If  these  two  iwints  are  in  the  plaintiff's  favor, 
judgment  is  to  be  rendered  upon  the  verdict ;  unless  Barnard,  a 
witness  examined  at  the  trial,  was  incompetent,  from  interest  in 
the  cause,  and  ought  to  have  been  rejected. 

As  the  proof  of  interest  depends  in  some  measure  upon  the  tes- 
timony of  this  witness,  it  will  be  proper  first  to  settle  the  ques- 
tion of  his  competency.  The  objection  to  it  rests  upon  the  inter- 
est which  he  had  in  the  property  insured,  and  in  the  policy  which 
was  effected  upOn  it.  lie  had  advanced  the  money  with  which 
the  plaintiff  purchased  the  cargo  ;  the  legal  title  of  it  was  in  the 
witness:  the  bill  of  lading,  and  all  other  documents  necessary 
for  the  voya2;e,  were  in  his  name.  But  the  witness  for  the 
defendants,  by  whom  Barnard's  interest  is  to  be  proved,  testified 
that  he  stated  the  property  to  be  the  plaintift"s.  And  it  may 
well  be,  that  the  title  is  apparently  in  one,  while  another  has  all 
the  equitable  interest ;  as  in  the  case  of  personal  chattels  mort- 
gaged, where  he  who  holds  the  property  may  have  no  interest  in 
an  insurance  upon  it,  having  collateral  security  upon  which  he 
may  rely.  It  does  not  appear,  therefore,  conclusively,  from  the 
testimony  of  the  secretary  of  the  company,  that  Barnard  was 
interested  in  the  event  of  the  suit ;  and  from  the  testimony  of 
Barnard  himself,  although  it  is  manifest  that  he  is  deeply  inter- 
ested in  the  question,  yet  it  does  not  appear  that  he  is  directly 
interested  in  the  event  of   the  suit;   for  his  debt  will  remain 
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against  the  plaintiff,  notwithstanding  there  may  be  no  recovery 
upon  tliis  policy. 

On  the  next  question  which  respects  the  insurable  interest  in 
the  plaintiff,  we  think  there  can  be  no  doubt.  The  property  was 
really  his,  although  the  legal  control  of  it  was  in  Barnard  ;  it 
was  shipped  on  his  account  and  risk ;  and  he  merely  owed  a  debt 
to  Barnard,  which  his  property  was  pledged  to  secure.  His  inter- 
est is  the  same  as  it  would  have  been,  had  the  purchase  been 
made  in  his  own  name,  and  the  bill  of  lading  in  his  favor,  and 
he  had  then  endorsed  the  bill  of  lading,  and  signed  other  papers 
necessary  to  transfer  the  property  as  a  pledge  to  Barnard. 

It  is  not  now  to  be  disputed,  that  several  persons;  having  sev- 
eral interests  in  property,  may  insure  to  the  full  value  of  the 
interest.  There  are  numerous  cases  settling  this  point.  But  the 
great  question  is,  whether  one,  having  au  equitable  interest  in 
property,  the  legal  title  to  which  is  in  another,  may  make  insur- 
ance upon  the  property  generally,  without  representing  the 
interest  he  has,  so  that  the  underwriters  may  know  the  exact 
state  of  the  subject  matter  of  their  contract;  and,  whether,  if 
such  representation  is  not  made,  there  is  not  a  concealment  of 
material  facts  which  will  avoid  the  policy. 

It  seems  to  us,  that,  upon  general  principles,  it  would  be  right, 
that  such  should  be  the  law ;  but  we  are  to  inquire,  what  has . 
been  settled  and  practiced  upon  according  to  usage  and  judicial 
decision,  in  order  to  ascertain  the  law  of  mercantile  contracts. 

As  the  contingency  of  damage  to  property  insured,  which  may 
justify  an  abandonment  and  claim  for  a  total  loss,  although  the 
subject  matter  of  the  contract  remains  entire,  is  too  frequent  not 
to  enter  into  the  contemplation  of  the  contracting  parties ;  it 
would  seem,  that  when  a  man  causes  an  insurance  upon  property 
in  which  he  has  an  interest,  but  not  such  a  title  as  will  author- 
ize him  to  transfer  it  by  abandonment,  this  fact  ought  to  be 
made  known,  that  the  underwriter  may  determine  whether  he 
will  take  the  risk  under  such  circumstances  or  not.  Still,  we  do 
not  find,  that  such  representation  has  been  deemed  essential  in 
England,  in  the  several  cases  where  insurance  upon  qualified 
property  has  been  established,  nor  in  this  State,  although  several 
cases  have  occurred  which  seemed  necessarily  to  present  such  a 
question  to  the  court. 

Under  these  circumstances,  we  do  not  feel  ourself  authorized  to 
introduce  what  may  be  deemed  a  new  principle,  however  useful 
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it  might  have  been,  if  early  iatroducerl  into  the  law  of  insurance. 
We  are  satisfied,  as  the  law  stands,  that  a  bona  fide  equitable 
interest  in  property,  of  which  the  legal  title  is  in  another,  may 
be  insured  under  the  general  name  of  property,  or  by  a  descrip- 
tion of  the  thing  insured  ;  unless  there  should  be  a  false  affirma- 
tion or  representation,  or  a  concealment,  after  inquiry,  of  the 
true  state  of  the  property. 

"We  are  the  less  disposed  to  depart  from  what  appears  to  have 
been  generally  understood  and  received  as  the  law  and  practice 
upon  this  subject,  from  a  persuasion  that  underwriters  can,  in  no 
event,  be  injured  thereby.  For  the  assured,  when  he  cannot,  by 
abandoning,  transfer  the  legal  title  to  the  underwriters,  will  be 
confined  to  an  actual  indemnity.  Thus,  if  there  should  be  salv- 
age, which  the  person  having  the  legal  title  to  the  property,  or 
those  who  may  have  insured  it  for  him,  shall  claim  as  belonging 
to  them,  the  underwriter  for  him  who  has  the  equitable  interest^ 
will  be  holden  to  pay  only  what  is  actually  lost ;  the  assured 
being  in  that  case  indemnified  for  the  residue  by  the  salvage, 
which  is  in  fact  received  to  his  use,  by  the  party  to  whom  he  is 
indebted. 

The  case  of  Carroll  et  al.  v.  The  Boston  Marine  Insurance  Com- 
pany, which  has  been  cited  by  the  counsel  for  the  defendants, 
difiers  materially  from  the  case  now  before  us.  For,  in  that  case, 
the  conveyance  of  the  vessel  to  Waterman  was  made  by  deed, 
and  the  attempt  was  to  show  a  property  in  Carroll,  contrary  to 
the  face  of  the  deed ;  and  it  was  justly  holden,  that  he  should 
not  set  up  an  interest  in  property  so  conveyed,  contrary  to  the 
evidence  of  title  by  such  documents,  in  order  to  charge  the  under- 
writers. 

In  the  case  at  bar,  the  transaction  between  the  plaintiff  and 
Earnard  was  a  fair  one.  Barnard  purchased  and  paid  for  the  prop- 
erty, and  held  it  in  his  name,  with  a  view  to  enable  the  plaintiff 
to  make  some  profit  with  it ;  and  the  real  character  of  the  trans- 
action is  the  same  as  if  the  plaintiff  had  borrowed  money  of 
Barnard  to  purchase  the  property,  and  had  then  pledged  it  to 
secure  the  money  advanced.  In  such  case,  Barnard  having  the 
legal  title,  might  insure  his  interest ;  and  the  plaintiff  having  an 
equitable  interest,  might  insure  that. 

We  have  before  observed,  that  an  actual  designed  concealment 
of  the  nature  of  the  interest  insured  would  avoid  the  policy.  But 
we  think  that  this  cannot  be  considered  as  proved,  with  respect 
VOL.  II. — 59 
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to  this  particular  subject  of  insurance,  Avithout  a  direct  false  affir- 
mation as  to  the  nature  of  the  pi-operty,  or  a  refusal  to  answer 
truly  upon  inquiry.  In  most  cases,  it  is  entirely  immaterial  to 
the  underwriter ;  and,  if  it  is  important  for  him  to  know,  he 
may  always  insist  upon  a  satisfactory  exhibition  of  title,  or  refuse 
to  enter  into  the  contract. 

Upon  these  grounds,  we  are  of  opinion  that  the  verdict  is  right ; 
and  judgment  must  accordingly  be  entered  upon  it. 


It  is  in  general  sufficient,  if  the  subject  matter  of  the  insurance,  and 
the  nature  of  the  risli,  are  set  forth  in  the  policy,  without  stating  the 
nature  or  character  of  the  interest  for  which  the  insurance  is  intended 
as  a  protection.  The  Protection  Ins.  Co.  v.  Harmer,  2  Ohio,  N.  S. 
452,  474.  The  rule  is  given  in  this  form  by  Mr.  Angell  on  the  authority 
of  a  former  edition  of  this  work,  and  it  was  cited  and  approved  by  the 
Supreme  Court  of  Ohio  in  The  Protection  Ins.  Go.  v.  Harmer. 

The  doctrine  held  on  this  point,  in  the  case  of  Locke  v.  Tlie  N.  A.  Ins. 
Co.,  is  well  settled,  both  in  this  country  and  in  England,  and  is  sup- 
ported by  a  great  number  of  cases  which  establish  that  a  recovery 
may  be  had  under  general  words  of  insurance,  on  proof  of  any  interest, 
however  indirect  in  the  property  insured,  whicli  has  been  lost  or  en- 
dangered by  the  injur}'  for  which  the  plaintiff  demands  comisensation. 
Buck  Y.  The  Chesapeake  Ins.  Co.,  1  Peters,  151.  The  Columbian  Ins. 
Co.  v.  Lawrence,  2  Peters,  25;  10  Id.  507  ;  Eigginson  v.  Ball,  13 
Mass.  96  ;  Bartlet  v.  Walter,  lb.  267  ;  Gordon  v.  The  F.  and  31.  Lis. 
Co.,  2  Pick.  249  ;  Lazarus  v.  The  Commonwealth  Ins.  Co.,  5  Id.  76 
(ante,  541)  ;  19  Id.  81 ;  Wiggin  v.  The  Mercantile  Ins.  Co.,  7  Id.  271  ; 
Bixhy  V.  The  Franklin  Ins.  Co.,  8  Id.  86  ;  Strong  v  The  31anufaetu7-ers' 
Ins.  Co.,  10  Id.  40  ;  Kenny  v.  Vanhorne,  1  Johnson,  385  ;  Tyler  v.  The 
jEtna  Fire  Ins.  Co.,  12  Wendell,  512  ;  ThcvEtna  Fire  Ins.  Co.  v.  Tyler, 
16  Id.  385  ;  Swift  v.  The  Vermont  M.  F.  Li^s.  Co.,  18  Vermont,  304  ; 
Trumbull  v.  The  Portage  M.  F.  Ins.  Co.,  12  Ohio,  305;  Varian  v.  The 
Canal  Ins.  Co.,  10  Id.  828  ;  The  Ins.  Co.  v.  Woodruff,  2  Dutcher,  541, 
552. 

This  course  of  decision  is  strikingly  exemplified  by  the  case  of  Crow- 
ley Y.  Cohen,  3  B.  &  Ad.  478  (ante,  843)  ;  where  an  insurance  effected 
in  the  ordinary  form  of  a  marine  policy,  "  on  goods  on  board  canal 
boats — beginning  the  adventure  from  the  lading  of  the  goods,  and  con- 
tinuing it  until  the  same  are  safely  discharged,"  was  held  to  cover  the 
interest  of  the  plaintiff  in  goods  which  had  been  delivered  to  them  for 
transportation  as  common  carriers,  notwithstanding  the  objection,  that 
the  interest  in  question  was  too  peculiar  and  limited  to  be  protected 
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by  general  words  of  insurance,  and  ought  to  have  been  specifically 
designated  in  the  policy.  "  I  agree,"  said  Tindal,  C.  J.,  in  delivering 
his  opinion,  "  with  the  counsel  for  the  plaintiffs,  that  although  the  sub- 
ject matter  of  the  insurance  must  be  properly  described,  the  nature  of 
the  interest  may  in  general  be  left  at  large;"  while  Parke,  J.,  said,  that, 
as  the  nature  of  the  interest  only  bore  on  the  question  of  damages,  it 
was  never  specifically  set  forth  in  the  policy.  This  decision  was  fol- 
lowed in  Van  Natta  v.  The  M.  S.  Ins.  Co.,  2  Sanford,  490,  and  it  was 
held  that  the  owner  of  a  canal  boat,  might  cover  goods  which  had  been 
delivered  to  him  for  transportation,  by  a  policy  in  the  ordinary  form 
without  specifying  the  peculiar  nature  of  his  interest,  or  indicating  in 
anj''  way  that  it  grew  out  of  his  responsibility  for  the  safe  keeping  of  the 
property,  and  had  nothing  to  do  with  title  or  ownership.  In  like  man- 
ner, a  tenant  from  year  to  year,  may  effect  a  valid  insurance,  in  the 
language  ordinarily  used  in  insurances  of  the  fee;  Nihlo  v.  The  North 
American  Ins.  Co.,  1  Hall,  531 ;  while  a  similar  decision  was  made  in 
Fletcher  Y.  The  Commonwealth  Ins.  Co.,  18  Pick.  419,  with  reference  to 
an  insurance  effected  by  an  occupant  of  land,  under  a  license  deter- 
minable at  any  time  on  six  month's  notice,  by  the  owner  of  the  soil.  A 
similar  view  was  taken  in  The  Franklin  Fire  Ins.  Co.  v.  Drake,  2  B. 
Monroe,  471  ;  and  Curry  v.  The  Commonwealth  Ins.  Co.,  10  Pick.  535, 
where  the  question  arose  on  an  insurance  by  a  tenant  for  life,  of  an  un- 
divided moiety  of  the  premises  insured  ;  while  in  The  Protection  Ins. 
Co.  V.  Hariver  22  Ohio,  2  Ohio  N.  S.,  452 ;  the  Supreme  Court  of  Ohio 
cited  the  rule  above  stated,  and  applied  it  to  an  insurance  by  a  partner 
of  his  interest  in  goods  which  formed  part  of  the  assets  of  the  firm  ; 
Angell  on  Fire  and  Life  Insurance,  sect.  182.  A  similar  decision  may 
be  found  in  Irving,  v.  The  Excelsior  Ins.  Co.,  1  Bosworth,  507. 

These  decisions,  are  a  necessary  and  legitimate  consequence  from 
the  nature  of  the  policy,  as  a  wide  and  comprehensive  contract  of  indem- 
nity, binding  the  insurers  to  keep  the  insured  safe  and  harmless  from 
loss  by  the  injury  or  destruction  of  the  property,  and  entitling  him  to 
compensation  for  any  damage  which  he  may  sustain,  in  derogation  of 
this  engagement.  And  it  is  true  in  general  of  every  guaranty  that  if  the 
risk  is  defined  with  sufficient  accuracy,  other  matters  may  be  left  at 

large. 

Propertjr  subject  to  or  held  as  a  security  for  a  debt,  falls  within  this 
principle,  and  may  be  insured  by  the  creditor  in  general  terms,  without 
stating  that  his  interest  is  limited  to  a  lien  for  the  debt  and  will  cease  if 
that  is  paid  (ante,  824.)  But  the  interest  of  a  lender  on  a  bottomry  or 
respondentia,  forms  an  exception  to  a  rule,  which  would  otherwise  be 
o-eneral,  and  will  not  be  covered  by  a  general  insurance  on  the  ship  or 
cargo,  unless  specifically  set  forth  or  described  in  the  policy.  Glover  v. 
Black,  3  Burrow,  394 ;  Robertson  v.  The  United  Ins.  Company,  2  John- 
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son's  Cases,  250.  This  majr  have  arisen  frorn  the  peculiar  nature  of  this 
species  of  hypothecation,  which  makes  the  liability  depend  on  the  safety 
of  the  vessel,  and  may  consequently  lessen  the  efforts  made  for  her 
preservation  (ante,  822). 

Although  the  duty  of  representation  or  disclosure,  goes  farther  in 
the  contract  of  insurance  than  in  any  other  case,  where  men  meet  on 
an  equal  footing,  and  are  free  from  the  obligations  imposed  by  special 
or  fiduciary  relations,  it  is,  notwithstanding,  confined  to  those  facts  or 
particulars  which 'are  material  to  the  risk,  and  which  could  not  well  be 
known  or  inferred,  unless  they  were  stated.  Hodgson  v.  The  Marine 
Ins.  Co.,  5  Oranch,  100;  1  Phillips  on  Insurance,  214;  1  Smith's  Lead- 
ing Cases,  tlS,  6  Am.  ed.  Whether  the  title  to  a  vessel  resides  in  the  in- 
sured or  in  some  other  person,  can  have  but  little  iniluence  on  the 
chance  of  her  escaping  from  the  perils  of  the  voyage,  and  may,  more- 
over, always  be  made  the  subject  of  an  inquirjr  by  the  insurers.  Hence, 
no  wrong  is  done,  and  no  injury  can  well  be  presumed  to  be  occasioned 
by  silence  on  a  point,  which  one  party  may  not  have  thought  worth}^  of 
being  communicated,  and  about  which  the  other  has  not  chosen  to  in- 
quire. The  better  opinion  would  consequently  seem  to  be,  that  an 
insurance  may  in  general  be  effected  without  disclosing  the  title  of  the 
insured,  or  stating  the  special  circumstances  which  give  him  an  interest 
in  the  preservation  of  the  subject  matter  of  the  insurance.  The  point, 
which  would  seem  to  have  beea  thought  too  plain  for  question  in  Eng- 
land, was  put  at  rest  in  this  country  so  far  as  marine  insurances  are 
concerned  by  the  principal  case,  which  is  sustained  by  the  subsequent 
course  of  decision.  Bartlett  y.  Walton,  13  Mass.  267  ;  Bixby  v.  The 
Franklin  Ins.  Go.,  8  Pick.  86  ;  Buck  v.  The  Chesapeake  Ins.  Go.,  1 
Peters,  151. 

But  while  the  rule  is  well  settled,  with  reference  to  marine  insurances, 
a  different  view  is  taken  by  the  Supreme  Court  of  the  United  States, 
tvhere  insurances  against  fire  are  in  question  ;  and  it  has  been  held,  that 
although  a  special  or  limited  interest  may  be  covered  by  general  words 
of  insurance,  it  must,  notwithstanding,  be  stated  specifically  to  the 
insurers,  who  ought  to  be  apprised  of  the  extent  and  nature  of  the 
right  or  title  of  the  insured,  whenever  it  falls  short  of  the  absolute 
estate  or  ownership  of  the  property  at  risk.  The  question  arose  in  The 
Golumbia  Ins.  Go.  v.  Lawrence,  2  Peters,  25,  where  the  court  were 
clearly  of  opinion,  that  the  plaintiffs  were  chargeable  with  a  misrepre- 
sentation or  concealment  in  describing  property  as  theirs  in  the  appli- 
cation for  insurance,  in  which  they  had  but  a  limited  and  equitable 
interest  growing  out  of  a  contract  for  the  purchase  of  one  moiety,  and  a 
lease  for  life  of  the  residue.  "  In  this  case,"  said  Marshall,  C.  J.,  "the 
original  oflTer  for  insurance  was  in  these  words  :  What  premium  will 
you  ask  to  insure  the  following  property,  belonging  to  Lawrence  and 
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Poindextcr,  for  one  year,  against  loss  or  damage  by  fire,  on  their  stone 
mill,  four  stories  high,  covered  with  wood,  on  an  island  about  one  mile 
from  Fredericksburg,  in  the  county  of  Stafford,  the  mill  called  Elba 
mill  ?  Seven  thousand  dollars  are  wanted.  Not  within  thirty  yards  of 
any  other  building,  except  a  corn-house,  which  is  about  twenty 
yards  off. 

"  The  policy  states,  that  the  underwriters  insure  Lawrence  and 
Poindexter  against  loss  or  damage  by  fire,  to  the  amount  of  seven 
thousand  dollars,  on  their  stone  mill,  &c. 

"The  declaration  charges,  that  the  defendants  were  insured  lij-  the 
plaintiffs  seven  thousand  dollars,  against  loss  or  damage  by  fire,  on 
their  stone  mill,  &c.,  and  avers  that  they  were  interested  in,  and  the 
equitable  owners  of,  the  premises  insured  as  aforesaid,  at  the  time  the 
insurance  was  made  as  aforesaid,  &c. 

"  The  material  inquiry  is,  does  the  offer  for  insurance  state  truly  the 
interest  of  the  assured  in  the  property  to  be  insured  ?  Tiie  offer  de- 
scribes the  property  as  belonging  to  Lawrence  and  Poindexter,  and 
states  it  afterwards  to  be  their  stone  mill.  It  contains  no  qualifj'ing 
terms,  which  should  lead  the  mind  to  suspect  that  their  title  was  not 
complete  and  absolute.  The  plaintiffs  in  error  contend,  that  the  terms 
import  an  absolute  legal  estate  in  the  propertj^,  and  that  the  insurers 
entered  into  the  contract,  having  a  right  to  believe  that  the  interest  of 
the  assured  was  of  this  character. 

"  Instead  of  such  an  estate  as  the  representation  justified  the  insurers 
in  expecting,  the  proof  shows  that  the  insured  held  only  one-half  of  one- 
third  under  a  lease  for  three  lives,  renewable  forever,  and  one-half  of 
the  other  two-tliirds,  as  mortgagees ;  that  the  other  moiety  was  held 
under  a  contract,  the  terms  of  which  had  not  been  complied  with,  and 
which,  if  complied  with,  would  give  them  a  title  of  two-thirds  of  tliat 
moiety  only  as  mortgagees. 

"  The  defendants  insist,  that  the  representation  is  satisfied  by  an 
equitable  title  under  an  executory  contract ;  and  that,  in  truth  and  in 
fact,  the  mill  did,  at  the  time  of  its  insurance  and  loss,  belong  to 
Lawrence  and  Poindexter. 

"  It  may  be  true,  that  the  mill  occupied  bj'  Lawrence  and  Poindexter, 
and  held  under  a  lease  or  an  executorj^  contract,  would  be  generally 
spoken  of  by  themselves  and  others,  as  their  mill  The  property 
alluded  to,  would  be  well  understood,  and  no  inconvenience  could  arise 
from  this  mode  of  designating  it.  But  if  Lawrence  and  Poindexter 
should  proceed  to  sell  the  property  as  theii's,  and  should  describe  it  in 
the  contract  as  belonging  to  them,  no  court  would  compel  the  pur- 
chaser to  take  the  title  they  could  make. 

"  The  assured,  then,  have  not  proved  such  an  interest  as  has  been 
described  in  the  original  offer  for  insurance,  and  the  Circuit  Court,  in 
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tliis   respect,  misdirected  tlie  juiy.     It  may  be  proper  to  take  some 
notice  of  tlie  materiality  of  this  misdirection. 

"  Tlie  contract  for  insurance  is  one  in  wliicli  tlie  underwriters  gener- 
ally act  under  the  representation  of  the  assured  ;  and  that  representation 
ought,  consequently,  to  be  fair,  and  omit  nothing  which  it  is  material 
for  the  underwriters  to  know.  It  may  not  be  necessary  that  the 
person  requiring  insurance,  should  state  everjr  incumbrance  on  his 
property,  which  it  might  be  required  of  him  to  state,  if  it  was  offered 
for  sale,  but  fair  dealing  requires,  that  he  should  state  everything  which 
might  influence,  and  probably  would  influence  the  mind  of  the  under- 
writer, in  forming  or  declining  the  contract.  A  building,  held  under 
a  lease  for  years,  about  to  expire,  might  be  generally  spoken  of  as  the 
building  of  the  tenant,  but  no  underwriter  would  be  willing  to  insure 
it  as  if  it  was  his,  and  an  ofi'er  for  insurance,  stating  it  to  belong  to 
him,  would  be  a  gross  imposition. 

"  Generally  speaking,  insurances  against  fire,  are  made  in  the  con- 
fidence that  the  assured  will  use  all  the  precautions  to  avoid  the 
calamity  insured  against,  which  would  be  suggested  bj'  his  interest. 
The  extent  of  this  interest  must  always  influence  the  underwriters  in 
taking  or  rejecting  the  risk,  and  in  estimating  the  premium.  So  far  as 
it  may  influence  him  in  these  respects,  it  ought  to  be  communicated  to 
him.  Underwriters  do  not  rely  so  much  upon  the  principles,  as  on  the 
interest  of  the  insured,  and  it  would  seem  to  be,  therefore,  always 
material,  that  they  should  know  how  far  this  interest  is  engaged  in 
guarding  the  property  from  loss.  Marshall,  in  treating  on  Insurance 
on  Fire,  b.  4,  ch.  2,  p.  789,  says  :  '  It  is  not  necessarj-,  however,  in  order 
to  constitute  an  insurable  interest,  that  the  insured  shall,  in  every 
instance,  have  the  absolute  and  unqualified  property  of  the  effects  in- 
sured. A  trustee,  a  mortgagee,  a  reversioner,  a  factor,  or  agent,  with 
the  custody  of  goods  to  be  sold  on  commission,  may  insure,  but  with 
this  caution,  that  the  nature  of  the  property  be  distinctly  specified.' 

"  In  all  the  treatises  on  insurance,  and  in  all  the  cases  in  which  the 
question  has  arisen,  the  principle  is,  that  a  misrepresentation,  which  is 
material  to  the  risk,  avoids  the  policy.  In  this  case,  the  Circuit  Court 
has  decided,  that  there  is  no  misrepresentation  ;  that  the  interest  of  the 
insured  was  truly  desci'ibed  in  the  offer  for  insurance,  and  consequently 
no  question  on  the  materiality  of  the  supposed  variance,  was  submitted 
to  the  jury. 

"  As  this  court  is  of  opinion,  that  a  precarious  title,  depending  for 
its  continuance  on  events  which  might,  or  might  not  happen,  is  not 
such  a  title  as  is  described  in  the  offer  for  insurance,  construing  the 
words  for  that  oflfer,  as  they  are  fairly  to  be  understood,  the  Circuit 
Court  has,  in  this  respect,  misdirected  the  jury." 

These  views  were  cited  and  approved  by  the  same  tribunal,  when  the 
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case  came  before  them  oa  a  subsequent  occas-ion  (10  Peters,  307),  and 
have  been  adopted  by  several  of  the  State  tribunals.  Thus  in  Catron 
V.  The  Tennessee  Ins.  Go.,  6  Humphreys,  lYG,  the  policy  was  held  to  be 
void,  on  the  double  ground,  that  the  insured  had  described  the  property 
unqualifiedly  as  his,  while  his  real  interest  was  that  of  a  tenant  in 
common,  and  had  represented  it  to  be  worth  $12,000,  although  its  real 
value  was  only  $8,000.  Whether  the  insured  would  gain  or  lose  by  the 
destruction  of  the  property,  was  said  to  be  material  to  the  risk  by 
operating  as  an  inducement  to  fraud  or  furnishing  a  motive  for  vigi- 
lance, and  the  insurers  were  consequently  held  entitled  to  a  full  dis- 
closure of  everything  which  related  to  the  quantity,  or  value  of  the 
interest  at  risk.  A  concealment  of  the  interest  of  the  insured,  was  also 
held  material,  in  The  Illinois  J/.  Fire  Ins.  Go.  v.  The  Marseilles  M. 
Fire  Ins.  Go.,  1  Gilmau,  236,  but  the  charter  of  the  company  con- 
tained a  special  provision,  which  was  amply  sufHcient  to  sustain  the 
decision,  without  a  resort  to  general  principles,  which  were  not  invoked 
by  the  court ;  while  Story,  J.,  seems  to  have  been  of  opinion,  in  Car- 
penter V.  The  Washington  Ins.  Go.  (ante,  8Y4),  that  an  insurance  by  a 
mortgagee  will  be  invalid,  unless  the  limited  nature  of  his  interest  is 
communicated  to  the  insured. 

Several  cases  may  be  found,  which  tend  to  sustain  this  view  of  the 
question,  by  deciding,  that  the  ratio  between  the  value  of  the  property 
and  the  sum  insured,  is  so  far  material  to  the  risk,  that  a  misrepre- 
sentation as  to  value,  will  discharge  the  insurers,  even  when  it  results 
from  mistake  or  error.  Howell  v.  The  Gincinnali  Ins.  Go.,  7  Ohio,  276. 
Thus,  in  Carpenter  v.  The  American  Ins.  Co.,  1  Story,  36,  the  plain- 
tiffs, who  had  succeeded  in  procuring  an  additional  insurance,  after  it 
had  been  once  refused,  by  a  false  or  exaggerated  representation,  that 
$12,000  had  been  expended  on  the  property  since  it  was  first  insured, 
were  held  to  be  precluded  whether  the  inaccuracy  of  their  statement 
was  due  to  mistake  or  to  actual  fraud,  because  it  had  obviously  been 
the  means  of  deceiving  the  insurers,  and  inducing  them  to  accept  a 
risk  which  they  might  otherwise  have  rejected.  And  the  general  prin- 
ciple, that  whatever  increases  the  danger  of  a  fraudulent  or  felonious 
destruction  of  the  property,  is  material  to  the  risk,  and  will  avoid  the 
policj'  if  concealed  or  misstated  in  the  application  for  insurance,  is 
sustained  by  the  case  of  The  New  York  Ins.  Go.  v.  The  New  York 
Bowery  Ins.  Co.,  17  Wend.  359,  where  the  failure  to  mention  an  un- 
favorable report,  with  regard  to  the  character  of  the  owner  of  the 
property,  in  effecting  a  re-insurance,  was  treated  as  a  concealment  of  a 
material  fact,  and  held  to  be  a  good  defence  to  an  action  against  the 
re-iusureTs. 

It  is,  however,  conceded,  even  under  this  view  of  the  question,  that 
the  materiality  of  such  a  disclosure  or  concealment  is  a  question  of  fact, 
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which  must  be  decided  by  the  jury  ;  The  Franliin  Ins.  Co.  y.  Oualrs, 
14  Maryland,  285  ;  1  Smith's  Leading  Cases,  IsT  ;'6  Am.  ed.  ;  although 
they  may,  and  should  be  told,  that,  where  a  disclosure  is  material, 
the  failure  to  make  it  will  avoid  the  policy,  in  point  of  law.  The 
point  arose  in  The  Columbia  Lis.  Co.  y.  Laivrence,  10  Peters,  307, 
where  Story,  J.,  who  delivered  the  opinion  of  the  court,  held  that  the 
jury  wei'e  entitled  to  determine,  whether  the  peculiar  and  limited  nature 
of  the  title  of  the  insured  increased  the  risk,  and  would  consequently 
have  augmented  the  premium,  if  communicated  to  the  insurers,  but 
should,  at  the  same  time,  have  been  instructed,  that  if  they  found  this 
point  affirmatively,  the  contract  was  void,  and  the  verdict  should  be  for 
the  defendants. 

The  courts  of  this  country  have,  notwithstanding,  in  general  refused 
their  assent  to  the  case  of  Laivrence  v.  The  Columbia  Lis.  Co.,  and  hold 
that  the  nature  of  the  interest  of  the  insured  in  the  property  is  imma- 
terial to  the  risk,  and  need  not  be  communicated  to  the  insurers,  unless 
required  by  the  conditions  of  the  policy,  or  when  a  failure  to  state  it 
would  operate  as  an  actual  fraud.     Thus,  in  Slronrj  v.  The  Manufac- 
turers^ Inx.    Co.,  10  Pick.  40,  a  statement  by  the  insured,  in  answer 
to  a   question   put   by   the   insurers,   that   the    building  insured  was 
his  own,  was  held  not  to  invalidate  the  policy,  although  it  was  not 
only  subject  to  a  heavy  mortgage,  but  hud  been  levied   upon  by  tlie 
sheriff'  under  an  execution,  on  which  it  was  soon  afterwards  sold  ;  while 
a  similar  view  was  taken  in  Curry  v.  The  Commonwealth  Lis.  Co.,  10 
Pick.  535,  with  reference  to  a  statement  in  an  application  for  insur- 
ance, by  the  husband  of  a  tenant  in  common  of  the  Iiouse  insured,  in 
which  the  premises  were  described  as  belonging  to  him  ;  there  being- 
evidence  that  he    acted  in    good  faith,   and  under  an   agreement  by 
wliich  he  was  to  have  the  exclusive  possession  of  the  property.     This 
view  of  the  law- was  carried  still  farther,  in  Fletcher  v.  The   Common- 
wealth Ins.  Co.,  18  Pick.  41'?,  and  pushed  to  its  ultimate  consequences 
by  a  decision,  that  a  house  erected  on  the  land  of  another,  by  his  per- 
mission, and  removable  at  any  time  on  six  months'  notice,  might  be 
protected  by  general  words  of  insurance,  without  informing  the  under- 
writers of  the  precarious  nature  of  the  tenure.     No  case  could  well  be 
better  fitted  for  the  application  of  the  rule  laid  down  in  The  Columbia  Ins. 
Co.  V.  Laivrence,  for  in  none  could  the  temptation  be  stronger  to  pro- 
cure the  destruction  of  the  building,  as  a  means  of  converting  it  into 
money,  and  avoiding  the  expense  and  trouble  of  removing  it  from  the 
land  ;  but  the  court  were  clearly  of  opinion,  that  the  influence  which 
these  circumstances  might  have  upon  the  risk,  was  too  remote  to  make 
the  silence  of   the  insured  a  bar  to  an   action  upon  the  insurance. 
"If,"  said  Putnam,  J.,  in  delivering  the  opinion  of  the  court,  "the 
concealment  was  material,  it  will  avoid  the  policy,  notwithstanding  the 
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assured  did  not  intend  to  commit  any  fraud.     And  it  is  true,  tliat  the 
materiality  of  the  fact  concealed,  is  a  question  for  the  jury-     These 
general  principles  are  well  established.     But  the  assured  may  well  be 
silent,  as  to  various  matters  connected  with,  or  having  some  relation 
to  the  property  insured,  without  any  prejudice  to  his  insurance,  pro- 
vided that  such  silence  was  not  intended  to  deceive  or  defraud  the 
underwriter.     Aliud  est  celare,  aliud  tacere.     In  the  case  at  bar,  the 
defendants   say,    that   the   plaintiff   withheld    information  which   was 
material  to  the  risk,  and  which,  therefore,  ought  to  have  been  com- 
municated.    And  the  fact  so  withheld,  is  stated  to  be,  that  the  plaintiff 
did  not  inform  the  defendants,  who  owned  the  land  on  which  the  build- 
ing stood.     Now,  it  seems  to  us  very  clear,  that  it  was  not  necessary 
that  he  should.     He  stated  his  property  in  the  building,  goods,  &c., 
&c.     He  stated  in  what  town  and  street  it  stood.     He  stated  every- 
thino-,  trul.y.     And  it  seems  to  us,  that  if  the  defendants  wanted  any 
further  information,  they  should  have  requested  it.     Now,  it  is  con- 
tended, the  land  belonged  to  another ;  that  there  was  a  right  reserved 
for  the  owner,  to  cause  him  to  remove  his  store  in  a  certain  time,  and 
as  his  tenure  was  such,  he  would  be  less  careful  of  the  property,  and 
so  the  risk  would  be  greater  than  it  would  be,  if  the  plaintiff  owned 
the  land  as  well  as  the  building.     We  think  this  is  more  ingenious  tliau 
substantial.     If,  in  truth,  the  plaintiff  owned  the  land  on    which  his 
building  stood,  it  might  be,  that  he  wished  to  have  a  new  framed  store, 
instead  of  the  old  one,  and  it  would  be  within  the  region  of  possibility, 
that  he  would  not  be  so  likely  to  take  as  good  care  of  the  old  one,  as 
he  would  if  it  were  a  new  one,  and  he  might  honestly  omit  to  state  his 
desire  to  substitute  a  new  store  for  his  old.     But  such  a  suggestion  of 
such  an  omission,  although  quite  as  likely  to  affect  the  risk,  could  not 
be  a  foundation  sufficient  to  support  a  verdict,  avoiding  the  policy  for 
concealment.     It  would,  we  think,  be  sufficient  for  the  plaintiff  to  de- 
scribe the  property  to  be  insured,  as  it  then  existed,  and  if  the  defend- 
ants wished  for  more  particular  information  touching  the  risk  to  be 
assumed,  and  the  motives,  more  or  less  strong,  which  would  operate 
with  the  plaintiff  in  regard  to  the  care  he  would  take  of  the  property, 
they  should  inquire." 

The  courts  of  New  York  adopt  the  same  view  of  the  question,  and 
hold  that  the  title  of  the  insured  is  not  material  to  the  risk,  unless 
made  so  bj'  the  terms  or  conditions  of  the  contract  between  him  and 
the  insurers.  Thus,  in  Niblo  v.  The  North  American  Ins.  Co.,  1  San- 
ford,  531,  judgment  was  given  in  favor  of  a  tenant  from  j'ear  to  j'ear, 
on  a  policj'  of  insurance  in  the  usual  form,  notwithstanding  the  objec- 
tion that  he  had  misled  the  insurers,  by  describing  the  property  as  his 
own,  in  the  application  for  insurance.  Similar  ground  was  taken  in 
Tyler  v.  The  JStna  Ins.  Co.,  12  Wend.  50T,  where  the  court  refused 
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their  assent  to  the  rule  which  had  been  laid  down  in  The  Columbia 
Ins.  Co.  V.  Lawrence,  and  held,  that  the  equitable  estate  arising  under 
a  contract  of  sale,  which  had  not  l)een  perfected  by  a  convej'auce  of 
the  legal  title,  might  be  insured  by  the  purchaser,  without  apprising  the 
insurers  that  part  of  the  purchase  money  still  remained  unpaid.  The 
application  for  the  insurance,  was  "on  my  house,  in  which  I  reside  ;" 
which  gave  birth  to  the  argument,  that  the  plaintiff  had  not  only  con- 
cealed the  true  state  of  his  title,  but  misrepresented  it  in  a  material 
particular,  and  thus  forfeited  the  right  to  the  protection  of  the  policy. 
But  the  court  were  of  opinion,  that  even  if  the  statement  was  not 
literally  or  accurately  true,  it  was  clearly  immaterial  to  the  risk,  and 
thtrefore  no  defence  to  the  action,  unless  shown  to  have  been  fraudu- 
lent in  its  purpose.  "It  is,"  said  Nelson,  J.,  in  the  course  of  his  opin- 
ion, "  a  well  established  principle  of  the  law  of  insurance,  that  a  botia 
fide  equitable  interest  in  property,  of  which  the  legal  title  is  in  another, 
m&y  be  insured  under  the  general  name  of  property,  or  by  a  description 
of  the  thing  insured,  unless  there  be  a  false  affirmation  or  representa- 
tion, or  a  concealment  after  inquiry,  of  the  true  state  of  the  property  ; 
and  that  the  applicant  need  not  represent  the  particular  interest  he  has 
at  the  time,  unless  inquired  of  by  the  company.  Locke  v.  North  Ameri- 
can Ins.  Co.,  13  Mass.  R.  61  ;  Bartlet  et  al.  v.  Walter,  lb.  267  ;  Oliuer  v. 
Green,  3  Id.  133  ;  4  Id.  330;  8  Pick.  Id.  ;  Phillips  on  Ins.  64,  94.  Our 
own  course  of  decisions  has  obviously  been  upon  this  understanding  of 
law,  in  accordance  with  the  above  principle,  and  such  I  apprehend,  is 
the  doctrine  of  the  courts  in  England:  1  Caines,  276;  2  Id.  203,  19; 
1  Johns.  R.  385;  11  Id.  302;  1  Hall's  R.  126,  130;  9  Wendell,  409; 
Marsh,  on  Ins.  589;  Pdsing  v.  Bennet,  lb.  590;  3  Burr.  1391  ;  1  Bl.  R. 
423  ;  Phillips  on  Ins.  64,  94,  41.  The  nature  and  extent  of  the  interest 
of  the  insured,  vas.y,  in  some  instances,  be  material  facts  in  making  an 
estimate  of  the  risk  and  rate  of  the  premium,  and  upon  general  prin- 
ciples, applicable  to  this  action,  a  disclosure  would  seem  to  be  required, 
but  generally,  thej'  cannot  be  so  material  as  to  justify  a  conclusion  that 
thejr  would  have  varied  the  premium  paid.  The  necessity  of  disclosing 
the  title  of  the  applicant,  would  greatly  embarrass  the  operation  of  in- 
surance, without  affording  any  benefit  to  the  offices.  Any  error  in  the 
declaration,  or  description  of  the  title,  might  be  fatal.  The  rights  of 
the  insurer  are  sufficiently  guarded,  bj'  his  having  power  to  exact,  by 
inquiry,  a  description  of  the  interest  of  the  applicant,  and  by  the  re- 
cover}' being  limited,  in  case  of  loss,  to  the  value  of  the  interest  proved 
on  the  trial.  The  minuteness  of  the  proposals  and  conditions  as  to 
the  description  required  of  the  property  to  be  insured,  without  specify- 
ing the  nature  or  extent  of  the  interest,  affords  a  reasonable  inference, 
that  this  information  is  not  deemed  material  or  indispensable.  The  in- 
surer is  only  responsible  to  the  extent  of  the  interest  of  the  applicant. 
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and  that  must  be  shown  upon  the  trial.  The  only  object,  therefore,  in 
the  previous  disclosure  of  it,  is  to  enable  the  insurers  to  estimate  the 
risk  and  premium.  I  have  said  that  this  cannot  generally  be  material 
in  a  degree  that  would  deserve  consideration." 

This  decision  was  affirmed  by  the  Court  of  Errors  ;  where  the  re- 
marks of  the  chancellor  concurred  with,  and  sustained  the  language 
held  in  the  court  below.  Thp.  JStva  Ins.  Go.  v.  Tyler,  ]  6  Wend.  385. 
The  same  view  was  taken  in  Morrison  v.  The  Tennefmpe  M.  F.  Ins.  Co., 
18  Missouri,  362;  The  Insurance  Co.  v.  Woodruff,  2  Butcher,  541,  551  ; 
The  Hope  M.  Ins.  Co.  v.  BrolasJcey,  11  Casey,  282,  and  Earmer  v.  The 
Protection  Ins.  Co  ,  22  Ohio,  452  ;  while  the  recent  case  of  Dilahay  v. 
The  Ins.  Co.,  8  Humphreys,  684,  would  seem  to  show,  that  the  courts 
of  Tennessee  are  disposed  to  abandon  the  ground  taken  in  Catron  v. 
The  Tennessee  Ins.  Co.,  and  adopt  the  rule  which  prevails  in  New  York 
and  Massachusetts. 

Of  tliese  opposite  views  of  the  law,  that  may  justly  be  preferred, 
which  confines  the  duty  of  representation  to  matters  which  are  obvi- 
ously material  to  the  risk,  and  declines  to  make  the  plaintiff  answerable 
for  silence  on  others,  which  he  may  have  refrained  from  mentioning  in 
good  faith,  and  under  the  influence  of  a  sincere  belief  that  they  would 
be  thought  as  unimportant  by  the  insurers,  as  they  seemed  to  himself 
These  are  no  doubt  points  of  which  the  insurers  cannot  reasonably  be 
required  to  take  notice,  without  some  communication  by  the  insured, 
of  a  nature  to  rouse  their  attention,  and  put  them  on  their  guard.    But 
this  cannot  be  said  of  the  interest  of  the  person  who  effects  the  insu- 
rance, which  must  necessarllj'  exist  in  some  form,  and  may  consequently 
be  made  a  subject  of  inquirj',  without  a  preliminary  disclosure.    Hence, 
if  the  insured  are  chargeable  with  negligence,  in  remaining  silent,  the  in- 
surers are  at  least  equally  culpable,  in  not  asking  for  information,  and  the 
case  would  seem  to  fall  within  the  general  principle,  under  which  no  one 
can  hold  another  responsible  for  the  consequences  of  a  default  or  ovei'- 
sight,,in  which  both  have  participated.    This  conclusion  is  strengthened 
by  the  silence  of  the  English  reports  on  a  point,  which  could  hardly  fail 
to  have  been  taken,  had  it  been  thought  tenable,  either  by  the  bench  or 
the  bar. 

Under  ordinary  circumstances,  an  incumbrance  is  equally  immaterial 
with  a  defect  of  title,  and  need  not  be  communicated  by  one  party,  un- 
less in  answer  to  a  question  put  by  the  other.  When,  however,  a  credi- 
tor insures  property  which  has  been  pledged,  or  mortgaged  as  a  secu- 
rity for  the  debt,  a  prior  encumbrance  may  have  an  important  bearing 
on  the  contract,  by  diminishing  the  security  of  the  lien  which  consti- 
tutes the  interest  at  risk,  and  rendering  it  less  effectual  as  a  means  of 
indemnity,  should  the  insurers  be  subrogated  to  the  rights  of  the  credi- 
tor, upon  paying  the  loss.     The  law  was  so  held  in  Smith  v.  The  Ins. 
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Co.,  5  Harris,  25?!,  and  juflg-ment  given  for  tlie  defendants,  on  the 
ground,  that  the  failure  of  the  plaintiff  to  disclose  the  existence  of  a 
prior  mortgage,  vitiated  the  insurance  of  a  house  in  which  he  was  in- 
terested as  mortgagee.  In  tliis  case,  however,  the  insurance  was  ex- 
jjrc^sly  asked,  and  obtained,  for  the  purpose  of  covering  the  mortgage, 
and  it  will  not  apply  when  the  creditor  insures  the  thing,  although  his 
interest  may  be  limited  to  a  lien  upon  it,  as  a  securilv  (ante,  S25). 

Whatever  the  rule  may  be  in  other  cases,  it  is  well  settled,  that  when 
the  contract  is  mutual,  making  each  of  the  parties  individually  liable 
in  tlie  event  of  the  insufflcicucy  of  the  common  fund,  title  and  value 
will  be  so  far  material,  as  to  render  a  misrepresentation  with  respect  to 
either  fatal  to  the  right  to  enforce  the  policy,  especially  if  it  occurs  in 
an  answer  to  a  question  which  directs  the  attention  of  the  insured  to 
the  suliject,  and  apprises  him  of  the  importance  attached  to  it  by  the 
insurers.  Brown  v.  WiUiama,  2S  ]\Iaine,  252  ;  Darenport  y.  The  Nev: 
England  Ins.  Co.,  6  Gushing,  340  ;  Simll-,  v.  The  Bowditch  31.  F.  Inn. 
Co.,  lb.  448  ;  Loivell  v.  The  Jlfiddlesex  Ins.  Co.,  8  Id.  121  ;  Marshall  v. 
The  Golimihia  Ins.  Co.,  1  Foster,  167  ;  The  Eminence  Ins.  Go.  v.  Li'ssec, 
1  jMctcnirr,  Kentucky,  523;  Loehner  v.  The  Home  M.  Ins.  Co.,  11  Mis- 
souri, 247.  The  same  result  will  follow  from  a  failure  to  state  the  en- 
cumbrances on  the  property  truly,  according  to  the  requisitions  of  the 
policy,  or  in  reply  to  a  question  put  by  the  insurers.  The  Bowditch  JL 
Ins.  Cn.  v.  Wtnslow,  3  Gray,  415;  The  Pennn.  Ins.  Go.  v.  Gotlsman,  12 
"Wright,  151.  And  the  insurers  may  always  compel  a  full  disclosure 
of  title,  liy  making  it  the  subject  of  a  warranty  or  express  condition 
Phillips  V.  The  Knox  Gountij  M.  Ins.  Go.,  20  Ohio,  174, 
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DOUBLE  INSURANCE.   VALUATION. 

KAXE   AND  KAISTE   against   THE   COMMERCIAL    INSUR- 
ANCE  COMPANY   OF   NEW   YOEK. 

In  the  Supreme  Court  of  New  York. 

august  term,  1811. 

[rerorted,  8  Johnson's  reports,  220-236.] 

Insu7'ance  loas  made  to  the  amount  of  15,000  dollars,  on  '^ goat  skins 
valued  at  50  cents  each;  "  and  the  policy  cojitained  the  usual  clause 
as  to  prior  insurance.  A  prior  insurance  had  been  made,  hy  an 
open  policy,  on  the  cargo,  on  board  of  the  same  shijj,  for  the  same 
plaintiffs,  to  the  amount  of  22,000  dollars.  The  prime  cost  if  the 
skins  was  10  cents  each.  Estimating  the  skins  at  50  cents  each, 
and  the  rest  of  the  cargo  at  the  invoice  prices,  and  deducting  the 
prime  cost  of  the  skins,  the  amount  teas  sufficient  f.r  both  policies  ; 
but  the  cargo,  exclusive  if  the  skins,  was  nvt  sufficient  to  absorb  the- 
prior  insurance.  In  an  action  on  the  second  policy,  it  was  held, 
that  the  whole  of  the  goat  skins  icere  to  be  vcdueU  at  50  cents  ;  and 
after  deducting  from  this  amount,  the  diffennre  befwetn  the  invoice 
price  of  the  cargo  and  charges  exclusive  of  the  goat  skins,  and  the 
22,000  dollars,  or  amount  of  prior  insurance,  t/if  residue  woidd  be 
the  interest  covered  by  the  second  policy ;  that  it  was  imnviterial 
whether  the  first  policy  was  open  or  valued,  if  the  skins,  at  50  cents 
each,  loould  furnish  interest  for  both  policies.  The  vcducdion  iji  a 
•policy  is  conclusive  on  the  insurers,  if  there  is  no  fraud  or 
imposition. 

This  was  an  action  on  a  policy  of  insurance  "  upon  goat  skins, 
laden,  or  to  be  laden,  on  board  the  brig  Brutus,  at  Coringa,  in 
India,  on  a  voyage  from  thence  to  New  York,  valuing  the.  said 
skins  at  50  cents  each."  The  policy  was  dated  the  15th  Kovem- 
ber,  1808,  and  the  sum  of  15,000  dollars  was  subscribed.  It 
contained  the  usual  printed  clause  respecting  prior  insurance. 

The  cause  was  tried  at  the  New  York  sittiugs,  before  Mr. 
Justice  Spencer,  in  April,  1810. 

The  plaintiffs  offered  to  prove,  that  on  or  about  the  15th  of 
November,  1808,  they  made  application  to  the  defendants  for 
insurance,  to  the  amount  of  25,000  dollars,  on  profits,  on  the  cargo 
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of  the  ship  Brutus,  from  Coringa  to  jSi'ew  York,  and  informed 
them,  at  the  time,  of  a  prior  insurance  affected  by  the  Phcenix 
Ins.  Co.,  and  that  nearly  the  whole  of  the  interest  of  the  plaintiffs 
on  board  the  said  brig,  Avas  covered  by  that  insurance  ;  but  that 
(as  the  truth  was)  they  had  received  a  letter  from  their  super- 
cargo, informing  them  of  the  purchase  and  shipment  of  the  goat 
skins,  the  cost  of  which,  in  India,  was  less  than  10  cents  per  skin, 
when  the  value  in  the  United  States,  would  be  about  75  cents,  or 
to  that  effect.  The  defendants  declined  to  make  an  insurance 
upon  profits,  eo  nomine,  as  being  against  the  rules  of  the  company, 
but  suggested  that  the  purpose  of  the  plaintiff'  might  be  as  well 
effected,  by  valuing  the  premises  to  be  insured ;  whereupon  it  was 
agreed  between  them,  that  the  goat  skins  on  board  the  said  brig, 
should  be  valued  at  50  cents  a  piece,  and  that  the  sum  of  15,000 
dollars  should  be  insured  upon  the  same,  at  that  valuation,  by  the 
defendants,  at  a  premium  of  twelve  and  a  half  per  cent.,  and  the 
insurance  was  made  on  the  said  skins  at  the  said  valuation,  aecoi-d- 
ingljr.  That  the  plaintiff's  were  very  desirous  to  have  the  skins 
valued  at  75  cents,  and  the  amount  of  insurance  increased,  but  the 
defendants  refused  to  value  them  higher  than  fifty  cents :  that 
the  letter,  mentioned  by  them,  had  then  just  been  received  by  the 
plaintiffs,  from  their  supercargo  in  India,  and  was  the  cause  of  the 
application  to  the  defendants  for  the  insurance.  This  evidence 
was  objected  to,  but  overruled,  by  consent,  it  being  agreed  between 
the  parties,  that  in  case  it  should  be  deemed  admissible,  and 
thought  material  by  the  court,  a  new  trial  should  be  granted, 
unless  the  court  should  be  of  opinion  that  the  plaintiff's  were 
entitled  to  recover  on  the  case,  according  to  their  claim,  without 
such  evidence. 

The  Brutus  sailed  from  Coringa  for  New  York,  on  the  voyage 
insured,  with  a  return  cargo  on  board,  the  invoice  cost  of  which, 
including  the  goat  skins,  was  19,420  dollars,  and  79  cents,  making, 
together  with  the  charges  and  premiums  of  insurance,. an  insurable 
interest,  on  the  open  pohcy,  to  the  amount  of  22,000  dollars  and 
upwards.  Part  of  the  cargo  consisted  of  58,629  goat  skins,  which, 
at  Coringa,  cost  5,381  dollars. 

The  vessel  and  cargo  were  captured  by  a  French  cruiser,  and 
carried  into  Cayenne,  and  there  condemned.  Prior  to  the  making 
of  the  policy  of  insurance  in  question,  the  plaintiffs  had  caused 
another  policy  to  be  made  by  the  Phcenix  Ins.  Co.  from  ISTew  York 
to  Coringa  and  back,  to  the  amount  of  22,000  dollars,  being  an 
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open  policy  of  icsurauce,  at  a  premium  of  9  per  cent.,  whicli  was, 
afterwards,  and  prior  to  the  policy  in  question,  increased  to  14  per 
cent,  on  account  of  a  supposed  deviation. 

The  value  of  the  goat  skins,  at  50  cents  each,  was  29,314  dollars 
and  50  cents,  and  .deducting  the  prime  cost  of  them  in  India,  left 
an  interest  on  the  second,  or  valued  policy,  according  to  the  valua- 
tion, of  23,983  dollars  and  48  cents.  A  verdict  was  taken  as  for 
a  total  loss,  for  the  amount  suhseribed  by  the  defendants,  subject 
to  the  opinion  of  the  court,  on  a  case,  as  to  what  amount  the 
plaintiffs  were  entitled  to  recover ;  and  the  verdict  was  to  be 
modified  accordingly,  unless  the  court  should  think,  from  the  facts 
in  the  case,  a  new  trial  ought  to  be  awarded. 

S.  Jones,  jun.,  for  the  plaintiffs.  Taking  the  goat  skins  at  the 
valuation  in  this  policy,  and  the  rest  of  the  cargo  at  the  invoice 
price,  and  deducting  the  prime  cost  of  the  skins,  the  whole  interest 
is  above  48,000  dollars,  a  sum  more  than  sufficient  for  both  poli- 
cies. The  only  question  is,  whether  this  is  not  the  correct  mode 
of  estimating  the  insurable  interest.  From  the  established  rale 
on  this  subject,  the  defendants  must  be  considered  as  admitting 
the  value,  as  agreed  to  in  the  policy.  In  respect  to  this  policy, 
we  are  to  look  to  the  agreed  valuation  ;  and  unless  the  whole  of 
such  valuation  is  covered  by  the  prior  insurance,  the  defendants 
must  be  answerable  for  what  is  not  covered  by  that  policy.  As 
it  regards  the  present  parties,  the  first  policy  is  res  inter  alios  acta  ; 
and  the  two  policies  can  be  viewed  in  connection  only  for  the  pur- 
pose of  carrying  into  effect  the  agreement  as  to  prior  insurance ; 
and  that  agreement  may  be  completely  satisfied,  without  prejudice 
to  the  plaintiffs'  claim  for  the  full  amount  of  the  present  policy. 

The  case  of  Murray  and  Mumford  v.  Insurance  Company  of 
Pennsylvania,  decided  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  Pennsylvania,  confirms  the  construction  for 
which  we  contend,  namely :  ' '  that  the  second  policy  will  cover  so 
much  of  the  agreed  value,  as  was  not  covered  by  the  prior 
insurance." 

An  insvirance  on  profits  is  considered  as  a  valued  policy  on 
goods.  N"ow  the  goods  may  be  abandoned  to  the  insurers  on 
goods,  for  a  total  loss ;  and  the  insurers  on  profits  will  be  liable 
for  the  agreed  value  in  the  policy  on  profits.  The  plaintiffs  offered 
to  show  that  the  defendants  were  apprised,  that  this  was  intended 
to  be  an  insurance  on  profits  ;  and  that  not  being  willing  to  insure 
them,  they  agreed  that  the  subject  should  be  so  valued  as  to  cover 
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the  profits.     The  parol  evidence,  so  oftered,  did  not  contradict  tlie 
contract ;  it  served  only  to  explain  it. 

Wdls,  contra.  If  the  second  policy  had  been  open,  it  is  perfectly 
clear,  that  the  plaiutitt's  could  recover  no  more  than  what  remained 
uncovered,  hj  the  first  policy,  at  the  prime  cost,  or  invoice  price 
and  charges.  Policies  of  insurance  are  for  the  benefit  of  trade ; 
and  their  real  object  is  the  indemnity  of  the  insured.  All  Lej'ond 
a  complete  indemnity  for  actual  loss,  is  mere  speculation.  Parties 
Avho  seek  to  recover  beyond  an  indemnity,  or  for  speculative 
profits,  are  not  to  be  favored.  If  the  plaiutitt's  obtain,  on  both 
policies,  all  that  the  property  has  cost,  and  all  expenses  and  charges, 
will  they  not  be  fully  indemnified?  Will  they  not  be  fully 
covered  ? 

In  Murry  and  Mumford  v.  Ins.  Co.  of  Pennsylvania,  as  reported 
in  Hall's  Law  Journal,  i.  161,  both  policies  were  valued,  and  the 
actual  value  was  proved  to  be  6,000  dollars. 

If  the  plaintiffs,  in  this  case,  are  covered  by  the  first  policy, 
except  for  1,000  dollars,  they  are  to  recover  so  much,  according 
to  the  valuation  in  the  second  policy,  and  no  more.  If  an  aban- 
donment had  been  made  to  the  insurers  on  the  first  policy,  what 
would  remain,  but  this  difierence,  to  be  abandoned  to  the  insurers 
on  the  second  policy  ?  The  plain  language  of  this  policy  is,  for  as 
many  of  the  skins  as  are  not  covered  by  the  first  policy,  we  agree 
to  insure  for  you,  at  the  valuation  of  50  cents  each. 

If  the  doctrine  contended  for,  on  the  part  of  the  plaintiff,  is 
established,  then  the  plaintifl's  might  recover  on  this  policy  at  a 
valuation  of  50  cents  ;  on  a  third  policy,  with  a  different  insurance 
company,  at  a  valuation  of  75  cents ;  and  on  a  fourth  policy,  with 
another  insurance  company,  at  100  cents ;  and  so  on,  to  an 
unlimited  extent.  This  would,  in  effect,  render  such  insurances 
mere  wager  policies,  or  policies  without  interest. 

If  the  plaintiffs  intended  this  as  a  policy  on  profits,  it  ought  to 
have  been  so  expressed.  The  court  will  not  convert  a  policy  on 
goods  into  a  policy  on  profits.  Parol  evidence  was  inadmissible. 
Where  there  is  a  written  contract,  all  parol  conversations  previous 
to  its  execution  are  disregarded,  and  the  parties  are  confined  to 
their  written  agreement. 

The  case  of  i\icKim  v.  Phccnix  Insurance  Company  in  the  Circuit 
Court  of  the  United  States,  for  the  district  of  Pennsylvania,  is 
analogous  to  the  present.  It  is  there  said  that  the  first  policy 
covered  so  much  of  the  coffee,  as,  at  first  cost  and  charges,  would 


KANE    V.     COMMERCIAL    INSURANCE    CO.  945 

amount  to  12,000  dollars  (the  sum  subscribed),  and  the  defendants 
on  the  second  policy,  which  was  on  125,000  pounds  of  cofiee, 
valued  at  22  cents  per  lb.,  were  liable  for  the  residue,  to  be  valued 
at  22  cents  per  pound. 

Harrison,  \n  reply.  The  parties  to  this  policy  have  agreed,  that 
the  skins  insured  are  worth  50  cents  each.  It  has  always  been 
held  in  England  that  profits  may  be  covered,  by  including  them 
in  the  valuation  of  the  goods.  In  this  country  there  is  no  law 
against  wager  policies.  Suppose,  after  goods  are  shipped  and 
insured,  the  owner  discovers  that  they  will  be  worth,  at  the  port 
of  delivery,  a  much  larger  sum,  may  he  not,  by  another  policy, 
cover  this  increased  value  ?  If  there  had  been  no  prior  insurance, 
it  cannot  be  doubted  that  the  plaintiiF  would  recover  on  the 
second  policy,  for  the  whole  of  the  skins,  according  to  the  valua- 
tion. How  do  the  plaintift's  gain  a  double  satisfaction  in  this 
case  ?  The  indemnity,  which  the  insured  has  a  right  to  claim  is 
the  value  agreed  upon  ;  otherwise,  there  is  no  difference  in  effect, 
between  an  open  and  a  valued  policy.  Profits  may  always  be 
covered,  if  the  insurer  is  apprised  of  the  nature  of  the  subject.  It 
is  done,  either  by  insuring  the  profits,  eo  nomine,  or  by  including 
them  in  the  valuation  of  the  goods.'  Why,  then,  should  not  the 
court  give  effect  to  the  second  policj^?  The  prior  policy  is  not  to 
be  resorted  to  for  the  criterion  of  value. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  The  policy 
in  this  case  contains  the  usual  clause  respecting  prior  insurance, 
and  it  appearing  in  evidence  that  22,000  dollars  had  been  pre- 
viously insured,  this  must  first  be  deducted,  and  the  underwriters 
made  responsible  for  the  residue  only.  The  prior  insurance  was 
by  an  open  policy  upon  the  cargo  generally.  The  present  is  a 
valued  policy  upon  goat  skins  specifically,  at  50  cents  each.  In 
order,  therefore,  to  give  effect  to  both  policies,  the  first  ought  to 
be  considered  as  attaching,  in  the  first  instance,  upon  that  part  of 
the  cargo  not  covered  by  the  latter,  in  order  to  leave  aliment  for 
the  latter.  The  cargo  exclusive  of  the  goat  skins,  was  not  sufli- 
cieut  to  absorb  the  prior  insurance,  and  the  only  difficulty,  in  this 
case,  is,  to  ascertain  what  portion  of  interest  in  the  goat  skins  had 
been  covered  by  the  prior  policy.  In  estimating  the  loss  under 
that  policy,  the  goat  skins  must  have  been  reckoned  at  10  cents 
each,  that  being  the  prime  cost.     This  is  a  well  settled  rule,  and 

it  is  equally  well  settled,  that  the  valuation  in  a  policy  is  conclu- 
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sive  upon  the  underwriters,  when  there  is  no  suggestion  of  fraud 
or  imposition.  (2  East.  109;  Shaw  v.  FeUon.)  The  defendants 
are,  therefore,  estopped  from  saying  they  are  not  answerahle  for 
the  goat  skins  at  50  cents,  deducting  the  amount  covered  by  the 
former  policy.  It  is  immaterial,  as  it  respects  the  present  defend- 
ants, whether  the  prior  policy  was  open  or  valued ;  provided  the 
goat  skins  at  50  cents  each,  will  furnish  interest  sufficient  for  both 
jiolicies.  Suppose  both  policies  had  been  on  goat  skins  only,  the 
hrst  vakied  at  10  cents,  and  tlie  second  at  50  cents,  would  not  the 
underwriters  on  the  second  policy,  be  answerable  for  the  loss  at 
40  cents  a  skin,  which  would  be  the  interest  uninsured  by  the  lirst 
policy?  And  what  difference  in  principle  can  it  make,  whether 
the  10  cents  are  deducted  in  consequence  of  a  valuation  by  the 
parties,  or  in  consequence  of  that  being  the  valuation  fixed  by 
law,  the  policy  being  open  ?  The  underwriters  on  this  policy  have 
no  right  to  saj^,  that  because  the  assured  had  received  10  ceuts  on 
each,  that  the  skins  had  been  fully  paid  for.  They  were  not  paid 
ibr,  according  to  the  valuation  in  this  policy,  which  is  conclusive 
upon  the  defendants.  The  policy  is  not  that,  as  many  of  the  goat 
skins  as  remain  uncovered  by  the  former  policy,  at  the  invoice 
price,  shall  be  covered  by  this  policy',  at  the  valuation.  This  is 
not  the  sense  and  meaning  of  the  contract.  It  is,  that  the  goat 
skins  laden  on  board,  shall  be  valued  at  50  cents  ;  aud,  in  deter- 
mining how  far  the  plaintiffs'  interest  has  been  exhausted  by  the 
prior  policy,  all  the  goat  skins  on  board  are  to  be  reckoned  accord- 
ing to  this  valuation.  jSTo  other  construction  will  give  effect  to 
the  contract.  The  prior  policy  was  22,000  dollars,  and  in  order  to 
determine  how  much  of  the  plaintiiis'  interest  was  covered  by  it, 
the  invoice  price  of  the  cargo,  exclusive  of  the  goat  skins,  must 
first  be  ascertained,  and  whatever  that  sum,  together  with  the 
usual  charges,  falls  short  of  the  ,22,000  dollars,  will  be  the  sum  to 
he  deducted  from  the  amount  of  the  goat  skins,  at  50  cents  each, 
in  order  to  exhaust  the  prior  policy ;  and  the  residue  forms  the 
interest  upon  which  the  second  policy'  is  to  attach.  And  this, 
according  to  the  data  furnished  by  the  case,  will  be  more  than  the 
amount  of  the  defendants'  subscription  in  the  present  policy. 

The  case  most  analogous  to  this,  is  that  of  McKim  v.  The 
Ph(j3nix  Insurance  Company,  in  the  Circuit  Court  of  the  United 
States  for  Pennsylvania,  and  which  is  mentioned  by  Judge  Wash- 
ington, in  the  case  of  Murray  and  INIamford  v.  Insurance  Company 
of  Pennsylvania  (1  Hall's  Law  Journal,  161).     There  was  a  prior 
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open  policy,  to  12,000  dollars,  and  a  subsequent  poliej  to  15,000 
dollars,  on  cofl'ee  (part  of  the  same  cargo),  at  22  cents  per  pound : 
And  it  was  "  decided  that  the  first  policy  covered  as  much  of  the 
coffee  as  12,000  dollars  would  absorb  at  prime  costs  and  charges, 
instead  of  the  value  fixed  on  that  article  in  tlie  second  policj-, 
which,  of  course,  would  leave  to  be  covered  by  the  second  policj', 
as  much  less  of  the  cargo,  as  the  difference  between  the  prime  cost 
and  charges,  and  25  cents,  would  amount  to,  and  for  so  much  of 
the  cargo,  the  Phoenix  Company  was  held  to  be  answerable." 
Accoi'ding  to  this  report  of  the  case,  the  underwriters  on  the 
second  policy  were  held  liable  for  the  difference  between  the  prime 
cost  of  the  coffee,  and  the  valuatioti  in  the  policy  sabscribed  by 
them.  The  report  of  the  same  case,  in  a  note  in  Condy's  edition 
of  Marshall  (152,  b),  might  warrant  a  different  construction  ;  but 
is  not  so  precise,  and  probably  not  so  correct,  for  the  case  in  Hall 
appears  to  be  the  report  of  the  judge  himself. 

We  are,  accordingly,  of    opinion,  that  the  the  plaintiffs  are 
entitled  to  recover  as  for  a  total  loss,  to  the  amount  of  the  verdict. 

Judgment  for  the  plaintiffs. 


A  double  insurance  is  governed  by  the  principles  whicli  apply  in 
other  cases,  where  two  or  more  several  and  collateral  promises  are 
made  to  do  the  same  thing,  or  with  reference  to  the  same  subject 
matter;  and  while  judgment  may  be  recovered  agafiust  eo.ch  of  the  con- 
tractors contemporaneous!}',  or  at  different  periods,  as  if  the  engage- 
ment of  the  others  had  no  existence,  payment  of  the  full  amount  of 
tUeloss  by  one,  may  be  pleaded  as  a  defence  or  satisfaction  by  all,  and 
will  entitle  the  person  who  makes  it  to  claim  contribution  from  the 
rest  for  their  share  of  the  burden.  See  The  American  Ins.  Go.  v. 
Griswold,  14  Wend.  399;  Whiting  v.  The  M.  Inn.  Co.,  15  Maryland, 
297  ;  Neivby  v.  Beid,  1  Wm.  Blackstone,  416;  Lucats  v.  The  Jefferson 
Ins.  Co.,  6  Cowen,  635;  Wiggin  v.  The  Suffolk  /)?.s-.  Co.  18  Pick.  145  ; 
Thornton  v.  Koch,  4  Dallas,  348  ;  Peters  v.  The  Delaware  Ins.  Co.,  5 
S.  &  R.  471. 

But,  although  the  rule  which  forbids  a  double  satisfaction  for  one  in- 
jury, and  makes  the  recovery  of  a  full  compensation  from  one  a  bar  to 
a  subsequent  suit  for  the  same  tort  or  loss  against  another,  applies 
with  full  force  to  the  contract  of  insurance;  Irving  v.  Richardson,  2  B. 
&  Ad.  1 93  (ante,  826)  ;  yet  it  is  not  the  less  true,  that  the  question 
whether  the  plaintiff  has  been  paid  or  satisfied,  must  be  determined  in 
every  instance  by  the  terms  of  the  contract  which  he  seeks  to  enforce, 
without  reference  to  the  standard  of  compensation,  or  value,  which 
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would  or  might  have  been  applicable,  in  a  controversy  between  him 
and  other  persons.  Hence,  a  suit  brought  on  a  valued  policy,  cannot 
be  resisted  by  proof  that  the  plaintiff  received  the  full  value  of  the  prop- 
erty, as  assessed  by  a  jury  in  a  prior  action  on  another  insurance,  where 
the  question  was  decided  agreeably  to  the  fact,  and  without  the  tram- 
mels of  a  valuation  ;  nor  will  a  recovery  of  the  full  value  of  the  vessel, 
as  fixed  by  the  terms  of  one  policy,  operate  as  a  bar  to  a  suit  upon 
another,  whether  valued  or  open,  for  the  amount  by  which  the  valuation 
in  the  first  falls  short  of  the  real  value.  Thus,  in  Bousfield  v.  Barnes, 
4  Campbell,  288,  a  suit  brought  to  recover  £600,  underwritten  on  a 
policy,  in  which  the  vessel  was'valued  at  £6000,  was  resisted  on  the 
ground,  that  the  plaintiff  had  previously  received  the  full  amount  of 
the  valuation  on  another  insurance,  and  was  consequentljr  precluded 
from  claiming  anything  more.  But  Lord  EUenborough  was  clearljr  of 
opinion,  that  the  defence  thus  made  was  insufficient,  because  the  valua- 
tion was  only  binding  as  between  those  who  were  parties  to  it',  and 
could  not  be  set  up  by  a  stranger  as  a  reason  for  refusing  the  plaintiff 
an  indemnity  for  the  real  value  of  the  vessel,  which  was  proved  to  have 
been  worth  £8000.  The  law  was  held  the  same  waj"  in  Eigginson  v. 
Ball,  13  Mass.  96,  and  Kenny  v.  Vanhorne,  1  Johnson,  485,  which  de- 
cide, that  to  make  a  recovery  on  one  policy  operate  as  a  bar  to  an 
action  on  another,  the  amount  received  under  the  first,  must  be  such  as 
to  constitute  a  full  satisfaction  or  indemnity  for  the  loss  as  measured 
by  the  terms  of  the  second.  Hence,  where  one  insurance  is  open,  and 
another  valued,  payment  in  full  under  the  latter  will  be  no  answer  to  a 
suit  on  the  former,  unless  it  equals  the  real  value  of  the  vessel ;  and  for 
the  same  reason,  pajanent  of  a  full  compensation  for  the  real  loss  on 
an  open  policy,  will  not  bar  a  recovery  on  another  in  which  the  In- 
•terest  at  risk  is  valued,  for  the  excess  of  the  valuation  over  the  real 
value  (ante,  858). 

A  different  view  was  taken  in  Craig  v.  Murgatroyd,  4  Yeates,  161, 
and  an  abandonment  to  the  underwriters  on  an  open  policy,  followed 
by  a  payment  of  the  real  value  of  the  goods  abandoned,  held  to  be  a 
good  defence  to  a  suit  upon  a  valued  policy,  on  the  ground  that,  as  the 
contract  was  one  of  indemnity,  the  receipt  of  a  full  compensation,  pre- 
cluded the  right  to  demand  anything  more.  This  case  is,  however, 
obviously  founded  upon  an  erroneous  idea  of  the  office  and  effect  of  a 
valuation,  and  would  seem  too  directly  at  variance  with  the  general 
course  of  decision,  to  be  viewed  as  law. 

But  although  the  cases  which  have  been  cited  show,  that  the  insured 
may  always  appeal  to  the  valuation  in  the  policj^,  as  an  answer  to  a  de- 
fence founded  on  an  allegation,  that  satisfaction  has  been  received 
from  another  quarter ;  the  better  opinion  would  seem  to  be,  that  the  in- 
surers stand  on  a  somewhat  different  footing,  and  cannot  rely  on  a 
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prior  recovery  which  falls  short  of  the  real  value  of  the  property,  as  a 
defence  on  the  ground  that  it  equals  or  exceeds  the  valuation  agreed 
upon  between  themselves  and  the  insured.  .  The  point  arose  in  Kenny 
V.  VanJwrne,  1  Johnson,  385,  where  the  vessel  insured  was  valued  at 
only  $2000,  and  $3000  had  been  received  on  a  prior  insurance,  which 
gave  rise  to  the  argument  that,  as  the  insurers  could  not  go  behind  the 
valuation,  it  should  be  equally  binding  upon  the  insured,  and  that  the 
loss  should  consequently  be  held  to  have  been  paid  or  satisfied  in  full. 
But  the  court  were  of  opinion,  that  the  valuation  did  not  preclude  the 
plaintiff  from  showing,  that  his  interest  exceeded  the  amount  of  the 
prior  insurance,  and  consequently  remained  open  for  the  operation  of 
that  on  which  he  sued  ;  and  gave  judgment  against  the  insurers.  The 
same  question  arose  in  Watson  v.  The  Ing.  Co.  of  North  America,  3 
Washington,  C.  C.  R.  1,  where  the  court  said,  that  the- amount  of  a 
prior  insurance  should  be  deducted  from  the  real  value  of  the  property, 
and  not  from  that  at  which  it  was  estimated  in  a  subsequent  insurance. 
This  view  thus  taken,  is  sustained  by  the  case  of  Bousfield  v.  Barnes, 
which  decides  that,  to  make  a  recovery  on  one  policy  operate  as  a 
bar  to  an  action  on  another,  it  must  not  onlj''  equal  the  valuation  in 
the  latter,  but  extend  sufficiently  far  to  cover  the  real  value  of  the 
propertj',  and  operate  as  a  full  indemnity  for  the  damage  resulting 
from  its  loss.  "I  will  -take  care,"  said  Lord  Ellenborough,  "that  the 
assured  do  not  recover,  upon  the  whole,  more  than  the  real  value  of 
the  subject  matter  of  the  insurance.  But,  I  think  it  is  not  competent 
for  the  underwriters  upon  a  particular  policy,  to  show  that  the  assured 
has  received  from  another  quarter  the  amount  of  the  valuation,  unless 
this  amounts  in  fact,  to  complete  indemnity." 

It  results  from  what  has  been  said,  that  while  the  insured  is  entitled 
to  prove  the  real  value  of  the  vessel,  for  the  purpose  of  showing  that 
a  prior  payment  of  a  sum,  which  equals  or  exceeds  the  valuation  in  the 
policy,  is  not  a  full  indemnity  for  the  loss,  the  converse  of  this  propo- 
sition does  not  hold  good,  and  the  insurers  are  not  at  liberty  to  show, 
that  the  estimate  agreed  on  in  a  valued  policy  exceeds  the  value  of  the 
property,  and  that  a  full  satisfaction  has  been  recovered  under  a  prior 
open  policy.  This  result  ma}^,  at  first  sight,  appear  anomalous,  but  is 
a  mere  application  of  the  general  principle,  under  which  the  insurers  are 
answerable  for  the  whole  estimated  value  of  the  property  at  risk,  when- 
ever the  injury  sustained  equals  the  real  value  (ante,  858),  and  gives 
those  who  effect  an  insurance  at  a  fixed  rate  or  value,  the  option  of  re- 
sorting either  to  the  valuation  thus  made,  or  to  the  real  value,  in  answer 
to  a  plea  or  allegation  that  the  loss  has  been  fully  compensated,  by  a  pay- 
ment received  from  another  quarter.  It  is,  in  fact,  plain  that,  as  the  in. 
sured  may  enforce  an  open  policy,  for  the  excess  of  the  real  value  above 
the  valuation  in  a  valued  policy  which  has  been  paid  in  full,  where  no 
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clause  to  the  contrary  intervenes,  it  would  be  altogether  inconsistent 
to  permit  a  recover^'  on  an  open  policy,  to  prejudice  the  right  to  en- 
force a  valued  policy. 

It  is  notwithstanding  said,  in  Arnould  on  Insurance,  on  the  au- 
thority of  Irving  v.  Richardson,  2  B.  &  A.  193  (ante,  826J,  that  when 
a  ship  is  valued  at  the  same  rate  in  two  ditterent  policies,  a  recovery 
of  the  full  amount  of  the  valuation  on  one,  will  lie  a  conclusive  answer 
to  a  suit  on  the  other,  even  when  the  amount  received  falls  short  of 
the  real  value,  and  is  an  inadequate  compensation  for  the  injury.  But 
this  conclusion  would  seem  at  variance  with  reason,  and  is  not  sus- 
tained b}'  the  case  cited  for  its  support,  which  was  expressly  decided 
on  the  ground,  that  the  interest  insured  was  a  mortgage,  and  that  the 
amount  received  by  the  mortgagee  more  than  covered  the  debt.  The 
true  explanation  of  the  cases  would  seem  to  lie,  in  viewing  the  valua- 
tion as  a  branch  or  otf-shoot  of  the  general  rule,  under  which  the 
parties  to  a  contract  are  allowed  to  liquidate  or  compute  the  damages, 
and  thus  diminish  the  risk  and  uncertaintj'  of  litigation.  Although 
nominally  a  valuation  of  the  thing,  it  is  really  an  assessment  of  tlie 
amount  to  which  the  insured  will  be  entitled  in  case  it  is  destroj-ed, 
and  sim[)ly  serves  to  regulate  and  ascertain  the  amount  due  on  the 
contract  in  which  it  occurs,  without  entitling  the  insurers  to  plead  any- 
thing as  an  indemnity  or  satisfaction  of  the  loss  sustained  Ijy  the  in- 
sured, which  is  not  so  in  point  of  fact  (ante,  858). 

In  llorgan  v.  Pi-ice,  4  Exchequer,  615,  it  was,  however,  held  that, 
whena  ship  is  valued  at  the  same  sum  in  two  different  policies,  the  re- 
ceipt of  the  amount  due  on  one  will  be  a  satisfaction  of  the  other.  And 
in  Bruce  V.  Jones,  1  Hurlstone  &  Colman,  169,  the  court  said,  in  accord- 
ance with  the  rule  laid  down  bj'  Mr.  Arnould  (1  Arnould  on  Ins.  34 fi), 
that  the  valuation  is  conclusive  on  both  parties,  and  cannot  be  opened 
for  the  purpose  of  showing  that  the  amount  received  on  another  policy 
falls  short  of  the  real  value.  The  suit  was  on  an  insurance  for  £24  UO 
on  a  ship  valued  at  £3200,  and  a  plea  that  the  insured  had  recovered 
£3200  on  divers  prior  policies,  in  one  of  which  the  ship  was  valued  at 
£5000,  was  held  to  be  good,  whether  her  real  value  exceeded  or  fell 
short  of  the  valuation  of  the  policy  in  the  suit.  It  was  said,  arguendo, 
and  the  court  would  seem  to  have  conceded,  that  the  amount  to  which 
the  assured  is  entitled,  may  depend,  under  this  rule,  upon  the  order  in 
which  tlie  policies  are  put  in  suit,  and  that  if  the  plaintiff  had  obtained 
judgment  in  the  first  instance  against  the  defendants,  he  might  after- 
wards have  taken  advantage  of  the  higher  value  set  upon  the  vessel  in 
the  prior  contracts. 

The  question  has  been  complicated,  by  the  introduction  of  a  clause 
into  most  policies  in  this  country,  which  provides  that,  if  "  the  assured 
has  made  any  other  insurance  upon  the  subject,  prior  in  date,  the  in- 
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surers  shall  be  answerable  only  far  so  mucb  as  the  amount  of  such 
prior  insurance,  may  be  deficient  towards  covering  the  property  at 
risk."  This  proviso  varies  the  rule  of  the  common  law,  under  which,  a 
double  ipsurance  gave  the  insured  a  right  to  choose  on  which  of  the 
insurers  he  would  throw  the  burden  of  the  loss  (ante,  947),  and  re- 
stricts the  operation  of  the  second  insurance  to  so  much  of  the  property 
or  interest  at  risk,  as  is  not  covered  or  protected  by  the  first.  The 
problem  may  easily  be  solved,  when  both  policies  are  open,  or  both 
valued  at  the  same  rate,  but  becomes  more  complex,  when  goods,  which 
have  been  covered  by  an  open  policy  are  subsequently  insured  at  a 
valuation,  or  when  the  first  policy  is  valued,  and  the  second  open.  The  so- 
lution may,  however,  be  found  in  remembering  that,  while  the  first  insur- 
ance will  operate,  as  if  the  second  did  not  exist,  the  amount  of  interest 
left  open  for,  and  covered  by  the  second,  will  depend  primarily  on  its 
terms,  and  only  secondarily  on  those  of  the  first.  The  law  was  so  held 
in  the  principal  case,  where  the  court  said,  that  if  skins,  worth  ten 
cents  each,  and  insured  for  their  full  v^lue,  were  subsequently  valued 
and  insured  each  at  fifty  cents,  the  excess  of  the  valuation  over  the 
real  value  might  be  recovered  under  the  second  insurance,  because  it 
would  otherwise  be  without  any  protection.  This  decision  was  followed 
in  the  subsequent  case  oi Minturn  v.  The  Columbian  Ins.  Co.,  10  Johnson, 
75,  where  it  was  held,  that  onl^'  so  much  of  the  property  covered  by  a 
second  insurance  was  withdrawn  from  its  operation  by  a  prior  policy, 
as  would  be  fully  protected  by  the  latter,  if  estimated  at  the  rate 
adopted  in  the  former.  The  same  principle  had  been  stated  by  Wash- 
ington, J.,  in  McKim  v.  The  Phoenix  Ins.  Co.,  2  W.  C.  C.  R.  «9, 
although  the  circumstances  were  not  such  to  admit  of  its  application  ; 
while  the  case  of  Murray  v.  The  Ins.  Go.  of  Pennsylvania,  2  W.  C.  C. 
R.  186,  establishes,  that,  as  the  insurance  of  goods  at  one  rate  or 
value,  does  not  preclude  the  right  to  insure  them  subsequently  at  a 
higher  valuation,  the  exclusive  operation  of  the  first  policy  will  be 
limited  by  its  terms,  and  will  leave  the  excess  open  for  the  action  of 
the  second. 

The  question  arose  in  Pleasants  v.  The  Maryland  Lis.  Co.,  8  Cranch, 
55,  under  somewhat  peculiar  circumstances,  which  merit  an  attentive 
examination.  The  suit  was  brouglit  on  a  policy,  by  which  the  goods 
insured  were  valued  at  their  invoice  price  in  roubles,  each  rouble  being 
estimated  at  forty-six  cents  ;  and  the  defence  was,  that  the  plaintilf  had 
received  $369,000  on  eight  prior  policies,  which  considerably  exceeded 
the  interest  at  risk,  if  the  rouble  were  rated  at  its  real  value.  This 
state  of  facts  was  said  to  show  that  the  whole  property  was  covered  by  the 
prior  policies,  and  that  nothing  was  left  for  the  operation  of  that  on 
which  the  suit  was  founded,  and  that  it  would  be  unjust  to  permit  a  re- 
covery, which  would  place  those  who  paid  at  the  highest  valuation,  at 
a  disadvantage  in  enforcing  their  rights  under  the  abandonment  vvhich 
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had  been  made  by  the  insured,  as  compared  with  those  who  had 
insured  at  a  lower  rate  of  value.  But  the  court  were  clearly 
against  the  defendants  on  the  first  point,  and  held,  that  the  secoi.d 
was  an  inconvenience  which  grew  out  of  their  own  contract  and 
which  consequently  should  not  be  allowed  to  prejudice  the  plaintiff. 
"There  is,"  said  Johnson,  J.,  in  delivering  the  opinion  of  the  court, 
"  one  difficult}',  of  which  the  court  are  fully  aware,  which  is,  that  the  in- 
terest assigned  in  the  abandonment,  if  estimated  in  roubles,  will  be  in- 
verseljr  as  the  rule  at  which  the  rouble  is  estimated,  so  that  he  who  pa3's 
most,  would  acquire  least.  But  in  this  case  the  objection  does  not  arise, 
as  the  plaintiff,  by  a  compromise  with  the  underwriters  on  some  of  the 
other  policies,  had  reserved  a  sufficient  interest  in  the  subject  of  aban- 
donment to  meet  the  just  claims  of  these  underwriters.  And  in  no  case 
would  this  consideration  create  a  difficulty,  as  between  the  parties  to  a 
policjr.  Among  the  underwriters  in  the  distribution  of  the  proceeds  of 
the  thing  abandoned,  alone,  would  it  be  necessary  to  determine  on  the 
correct  rule  to  be  applied  in  such  a  case." 

It  follows,  from  what  has  been  said,  that  when  part  of  the  goods 
covered  by  an  open  insurance,  are  insured  by  a  second  valued  policy, 
which  contains  the  usual  clause  with  reference  to  prior  insurances,  the 
only  deduction  to  be  made  from  the  valuation,  will  be  what  remains  due 
on  the  first  insurance,  after  satisfying  the  loss  incurred  on  so  much  of 
the  property  at  risk  as  is  not  covered  by  the  second  insurance.  '1  he  . 
loss  was  adjusted  In  the  principal  case  on  this  basis,  and  the  same  rule 
was  applied  not  long  afterwards  under  similar  circumstances,  in  Min- 
titrn  V.  The  C'ohnibian  Ins.  Co.,  10  Johnson,  tS. 

In  The  American  Inn.  Go.,  v.  Gri^ivold,  14  Wend.  .399,  the  court 
held  that  the  American  clause  operates  to  exclude  contribution,  even 
when  there  is  sufSicient  aliment  for  all  the  policies  at  the  time  of  the 
subscription.  If  goods  worth  $20,000,  covered  bj^  two  different  poli- 
cies of  $10,000  each,  sustained  an  injury  of  50  per  cent.,  the  whole 
amount  of  the  loss  would  fall  on  the  company  which  first  insured_ 
without  an}'  right  to  contribution  from  the  others.  A  different  view 
was  taken  in  Whiting  v.  The  Independent  31.  Ins.  Go.,  15  Marjdand, 
297,  under  which  the  clause  in  cjuestion  only  applies  to  so  much  of  the 
value  covered  by  the  second  policy  as  is  also  covered  by  the  first.  If 
the  goods  were  insured  for  half  their  value  in  one  office,  and  subse- 
ciuently  insured  for  the  remaining  half  in  another,  both  companies 
must  contribute  equally  to  the  loss.  It  was  said  to  follow,  that  paj'- 
ment  of  the  whole  loss  by  the  company  which  first  insured,  would  not 
preclude  a  subsequent  recovery  against  the  second.  The  case  fell 
within  the  well  settled  principle  that  the  payment  of  a  debt  by  a 
stranger,  under  the  mistaken  supposition  that  it  is  his,  does  not  satisf}' 
the  debt  (ante,  280).  Mvrrymaii  v.  The  State,  5  Harris  &  Johnson, 
42.3. 


INDEX. 
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387. 
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BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NO'I  ES,  continued. 
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for  tlie  negotiation  of  note  or  bill 
made  by  way  of  accommodation,  243. 
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See  Bank  ^otea,  Sale. 
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debt,  on  the  remedy  for  the  debt  on 
account  of  which  it  is  taken,  387,  388. 

laches  on  the  part  of  the  holder  of  a  note 
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notice  of  non-payment,  will  preclude 
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302. 
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Rule  where  given  for  debt  is  created  at 
the  time,  297-306. 

BARGAIN  AND  SALE. 

what  consideration  for,  168. 

might  be  made  by  parol,  under  the  stat- 
ute of  uses,  557. 

deed  necessary  under  the  statute  of  en- 
rolments, ib. 

and  generally  throughout  the  United 
States,  ib. 

easement  cannot  be  created  by  a  bargain 
and  sale,  or  other  conveyance  operat- 
ing solely  under  the  statute  of  uses, 
nor  without  a  grant  under  seal,  557, 
560. 

CHOSE  IN  ACTION, 
when  assignee  of   may  sue  in  his  own 
name,  on  promise  of  debtor,  145,  205- 

218. 

CONDITION. 

See  Insurance. 

CONSIDERATION, 
essential  to  validity  of  contract,  163,  164. 
must  be  valuable,  168. 
can  only    arise   from   the   fulfilment  of 

some  condition  qualifying  the  promise, 

113-115,  164-166,  335. 
need  not  be  adequate,  167. 
must  not  be  manifestly  inadequate,  ib., 

189,  203. 
doing  that  to  which  one  is  already  bound 

is  not  a  consideration,  100. 

may  be  for  increased  compensation,  or 
where  the  plaintiff  might  have  re- 
scinded or  withdrawn  from  the  obli- 
gation, 101. 
at  common  law  must  move  from  plaintiff, 

160-176. 
aliter,  in  equitable  assumpsit,  ib. 
a  promise  to  pay  or  release  hy  one  man, 

may  be  a  sufficient  consideration  for  a 

similar  promise  to  thesame  person,  by 

another,  184. 
new  promise  cannot  be  based  on  past 

consideration,  185-190. 
apparent  exceptions,  190-107. 
nor  on  moral  oliligatinn,  107-303. 
unless  binding  in  law  or  equity,  303. 
subsequent  promise  may  operate  as  rati- 
fication of  prior  act,  and  thus  bind  the 

promisor,  195-197. 
or  as  a  waiver  of  a  defence  founded  on 

infancy,  covi-rtxu'e,  bankru]itcy,  or  the 

statute  of  limitations,  101,  193. 
antecedent  debt  suffleient  consideration 

for  assignment  or  agreement  to  assign, 

15S. 
but  not  for  new  promise,  304,  219. 
even  in  the  form  of  a  bill  or  note,  330- 

222,  343,  377. 
unless  the  debt  is  suspended,  ib. 
nor  for  negotiation  of  bills  or  notes,  341- 

243. 
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CO  NSID  ER  ATION— coB«m««(Z. 

rule  on  this  point  in  tlie  Supreme  Court 
of  the  United  States,  229. 

in  England,  223. 

in  New  Yorlc,  238,  in  Pennsylvania,  224. 

but  the  release,  or  suspension  of  such  a 
debt  is  a  valuable  consideration,  and 
sufficient  to  sustain  negotiation,  224- 
228. 

allter  iu  Now  York  and  Tennessee, -238- 
241. 

when  debt  due  by  one  man,  a  sufficient 
consideration  for  note  given  by  an- 
other, 204,  220,  241,  243. 

COLLATERAL  SECURITY, 
neeotiatiou  of  bill  or  note  as  a  collateral 

security  when  valid  against  antecedent 

equities,  224-237. 
taking  a  bill  or  note  as  security  for  pre- 
existing debt,  is   not   a  purchase   for 

value,  224,  235. 
may  be  where  loan  or  advance  is  made 

at  the  time,  224,  226,  235. 
creditor   responsible  for  misfeasance  or 

negligence  in  the  care  or  management 

of  securities  held  for  debt,  291,  400- 

403. 
not    ordinarily   bound  to   sue,   or  take 

active  measures  to  enforce  payment  of 

such  securities,  404. 
duty  of  creditor  with  reference  to  notes 

or'  bills  held  as  security  for  debt,  122- 

124,  287-293. 
See  i\'« 


COMMON  CARRIER. 

carrier  by  sea,  warrants  the  sea-worthi- 
ness of  liis  vessel,  767. 

whether  carrier  by  land  warrants  tlie 
road  worthiness  of  his  vehicle  ;  796. 

CONTRACT. 

notice,  when  requisite  to  give  certainty 
to,  59-77,  107. 

complete  on  request  by  one  party,  and 
compliance  by  the  other,  without  no- 
tice of  acceptance,  95-107. 

mutual  assent  necessary  and  sufficient, 
to  give  birth  to  a  contract  under  the 
civil  law,  112. 

consideration  essential  to  the  validity  of 
a  promise  at  common  law,  and  must 
consist  iu  the  performance  or  fulfil- 
ment of  some  express  or  implied  con- 
dition, imposed  by  the  promisor,  113- 
115,  163-166. 

where  terms  of  request  leave  the  nature 
of  the  performance  uncertain,  notice 
of  performance  must  be  given  before 
action  brought,  to  reduce  the  contract 
to  certainty,  65-70. 

of  guaranty,  not  binding  in  some  parts 
of  the  United  States  on  guarantor,  on 
request  and  performance,  without  no- 
tice of  the  acceptance  of  the  guaranty, 
and  of  the  intention  to  act  under  it, 
75-85,  101-103. 

rule  in  England  and  New  York,  95-111. 

when  a  contract  inter  partes,  may  be  en- 


COyTRACT— continued. 

forced  by  a  third  person,  176-183, 205- 
219,  339-S59. 

contract  inter  partes,  may  give  rise  to  an 
equitable  duty  or  obligation  to  a  third 
person,  wliich  will  be  enforced  by 
equity,  and  by  courts  of  law  acting  on 
equitable  principles,  unless  the  oiicum- 

•  stances  are  such  tliat  a  resort  to  equity 
is  necessary  for  the  purposes  of  justice, 
165,  1 83. 

right  of  action  or  remedy  on  contract, 
cannot  be  suspended  after  breach  at 
common  law,  280. 

but  may  be  suspended  under  the  com- 
mercial law,  by  the  acceptance  of  a 
bill  or  note  payable  at  a  future  day, 
375-283. 

contract  under  seal,  cannot  he  varied  or 
discharged  before  breach,  by  matter  in 
pais  or  parol,  590,  591 . 

alitor  in  equity,  and  under  the  doctrine 
of  equitai>le  estoppel  at  law,  593-595. 

written  contract  may  be  discharged 
orally  before  breach,  190. 

if  not  executed,  ib. 

cannot  be  varied  by  prior  or  contempo- 
raneous oral  promise,  916-918. 

may  be  coutrolled  by  written  promise 
not  merged  in  the  contract,  ib. 

See  Consideration,  Letter  of  Credit, 
(Jtiaranty,  Promise. 

COVERTDRE. 
promise  to  pay  debt  contracted  during, 
191,  193. 

CONDITIONAL  payment. 
See  Payment. 

COVENANT, 
when   performance  of,- may  be   waived 

before   brcacli,  by   matter  in  pais  or 

parol,  590-595. 
e^ect  of  parol  waiver  or  discharge   of 

one  covenant,  on  the  right  of  suit  on 

another,  to  which  it  is  precedent,  596. 

DEBT,  ANTECEDENT, 
when  sufficient  coesideration  for  promise 

to  creditor,  204-220. 
to  third  person,  ib. 
by  third  person,  ib. 
for  bill  or  note,  220-333,  343. 
for  negotiation  of  bill  or  note  made  for 

value,  333-341. 
of  accommodation  bill  or  note,  241. 
not  a   new  and  valuable  consideration, 

unless  suspended  or  extinguished,  204- 

319. 
when  conveyance  in    consideration    of 

precedent  debt,  will  render  the  grantee 

a  purchaser  for  value,  323-335,  341. 

DEBTOR  AND  CREDITOR. 
Debtor   entitled   to    the   benefit    of    all 

remedies  and   securities  htid    by  the 

creditor,  291,  400-403. 
And  will  be  discharged  by  any  wrong  or 

negligence  on  the  part  of  creditor,  by 
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DEBTOR  AND  CREDITOR— co)i(m»(ef;. 
which  this  ri^ht  is  impaired,  or  its  ex- 
ercise prevented,  ib. 

Application  of  this  principle  to  ordinary 
co-contractors,  ib. 

To  principal  and  surety,  394-406,  477. 

As  between  co-sureties,  460. 

DEMAND. 

demand  on  creditor,  when  necessary  to 
recovery  against  guarantor,  133-137. 

when  demand  on  maker  or  acceptor  of 
note  or  bill,  necessary  to  recovery  on 
consideration  for  which  it  was  given, 
or  against  guarantor,  ib.,  387-293. 

DEVISE. 
See  Will. 

DIVORCE. 

Decree  of,  in  one  state  binding  in  every 
other,  617. 

May  be  impeached  for  want  of  jurisdic- 
tion, 630. 

When  residence  of  one  of  the  parties 
will  confer  jurisdiction  without  notice 
to  the  other,  ib. 

EASEMENT. 

cannot  be  created  without  seal,  557,  574. 
but  may  be  e.Ttinguished  or  abandoned 

by  matter  in  pais  or  parol,  579-583. 
See  License. 

ENDORSEMENT. 

Must  be  on  the  instrument,  or  a  paper 
annexed  thereto,  233. 

May  be  on  the  face  of  the  instrument, 
323. 

formal  words  unnecessary,  ib- 

of  bills  and  notes  not  complete  until  de- 
livery, 333. 

indorser,  guarantor,  not  surety,  4.59. 
discharged  by  time  given  to  i^rior  par- 
ties, ib. 

EQUITY, 
equitable  jurisdiction  assumed  by  courts 

of  law,  433,  577. 
extension  of  jurisdiction  at  law  does  not 

divest  the  jurisdiction  of  chancery,  374, 

450. 

ESTOPPEL  IN  PAIS,  OR  EQUITABLE 
ESTOPPEL, 
effect  of  in  preventing  the  assertion  of 

title  to  real  estate,  570,  578. 
in   precluding  recovery  for    breach    of 
covenant   or    contract  authorized  by 
plaintiff,  593-595. 

EVIDENCE. 
See  Presumption. 

FORBEARANCE. 

valuable  consideration  for  the  making  or 
negotiation  of  a  bill  or  note,  339,  334. 

actual  forbearance,  a  valuable  considera- 
tion, although  not  amounting  to  a 
suspension  of  the  debt,  nor  attended 


FORBEARANCE— fora«8«!(ed. 

by  a  promise  to  forbear,  98,  306,  337, 
336-338. 
when  agreement  to  forbear  too  uncertain 
to  be  enforced,  or  to  discharge  surety, 
98-100,  235,  337. 

GUARANTY. 

When  continuing,  43-46,  138-141. 

notice  of  acceptance  of,  when  necessary, 
75-85,  101-103. 
when  not,  90. 

need  not  be  alleged  in  declaration,  91. 
of  advance  under,  47,  80,  85,  93, 104- 

111. 
of  default  of  principal,   48,   80,   116, 

137. 
failure  to  give  notice  of  default,  how 

excused,  55,  88. 
By  insolvency  of  principal,  55,  138. 
Held   unnecessary  in   New  York  and 
England,  116-130. 

Rule  when  guaranty  is  of  a  negotiable 
instrument,  or  when  such  an  instru- 
ment is  held  for  the  debt  guarantied, 
122-137. 

Guarantor,  when  surety,  457. 

Discharge  of  guarantor,  by  neglect  of 
creditor,  commensurate  with  injury 
suffered,  138. 

Guarantor  discharged  by  alteration  of 
contract  with  principal,  or  by,  a  failure 
to  perform  a  condition  precedent  to 
his  liability,  355,  434-439. 

Where  goodness  of  deljt  is  guarantied, 
proof  must  be  given  that  it  was  not 
good,  or  of  due  diligence  to  charge  the 
principal  in  order  to  sustain  an  action, 
134. 

In  some  of  the  states,  such  held  to  be 
prima  facie  construction  of  all  guaran- 
ties, 135, 136. 

Creditor  need  not  bring  suit  against 
principal,  before  proceeding  against 
guarantor,  49,  124. 

Unless  the  guaranty  be  of  the  goodness 
of  the  delDt,  or  that  it  may  be  collected 
by  use  of  due  diligence,  i35, 186. 

Rule  in  Pennsylvania,  ib. 

Insolvency  df  principal  may  be  shown  by 
parol  evidence,  55, 134. 

When  third  party,  not  named  in  guar- 
anty, may  act  upon  or  enforce  it,  339- 
356. 

Parol  guaranty  may  be  recalled  unless  it 
has  been  so  far  executed  as  to  prejudice 
the  creditor,  393. 

Aliter  where  the  guaranty  is  under  seal, 
ib. 

INSOLVENCY. 

How  proved,  55,  134. 

INSURANCE. 
Is  a  contract  of  indemnity,  806. 
Construction  in  this  respect,  of  Life  In- 
surance, 861. 
May  operate  as  a  wager,  851-855. 
Wager  policies  valid  at  common  law,  ib. 
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Held  invalid  in  the  United  States,  855. 
Abandonment. 

when  requisite,  676,  688. 
must  be   made   within  a  reasonable 
time,  676. 
Acceptance  of,  689,  715. 
May  be  revoked  until  accepted,  677,  689. 
Whether  insurers  can  repair  vessel  with- 
out accepting  abandonment,  687, 696. 
Ri^ht  of  abandonment  depends  on  the 
state  of  facts  existing  at  the  time  when 
it  is  made,  678-681. 

cannot  be  defeated  by  events  subse- 
quent to  the  period  at  which  it  is 
exercised,  lb.,  683. 
But  subsequent  events  may  be  given  in 
evidence,  to  show  the  condition  of  the 
vessel  at  the  time  when  the  abandon- 
ment was  made,  685-687. 
Rule  in  England,  681-684. 
For  loss  exceeding  half  the  value,  702- 

713. 
Cannot  be  exercised,  after  the  completion 
of  the  voyage,  or  the  repair  of  the  ves- 
sel by  master  or  owner,  709,  710. 
When  defeated  by  repairs  made  by  in- 
surer, 711-716> 
Total  Loss. 
Existence  of,  how  ascertained.  676,  688, 
695,  099,  704. 

depends  in  England  and  the  courts  of 
the  United  States,  on  ratio  between 
ioj  ury  and  actual  value,  704, 717, 721. 
valuation   taken   as   the   standard   in 
New  York  and  Massachusetts,  719, 
720,  723. 
Of  memorandum  articles,  732-752. 
Where  the  voyage  is  broken  up  by  an  in- 
superable cause,  for  which  the  insu- 
rers are  responsible,  the  loss  is  con- 
structively total,  702-704,  707. 
Injury  to  the  extent  of  half  the  value, 
constructively    total    in    the    United 
States,  706-708. 
Unless  the  voyage  is  completed  or  vessel 
repaired  before  abandonment,  710-712. 
Deduction  of  one-third  new  for  old,  719- 
723. 

not  made  in  the  courts  of  the  United 
States,  721. 
Injury  to  cargo  which  renders  the  voyage 
not  worth  pursuing  is  not  a  loss  of 
freight,  707,  709,  752. 
unless  it  is  impracticable  to  carry  the 
goods  to  their  destination,  ib. 
Whether  losses  or  expenditures,  in  the 
nature  of  general  average,  should  be 
included  in  the  computation,  725. 
Insured  cannot  recover  for  partial  loss  of 
memorandum    articles,    although   ex- 
ceeding half  the  value,  732-739. 
unless   insured    or  valued    severally, 
741. 

or  where  voyage  is  defeated  by  an  in- 
superable cause,  745-752. 
as  where  the  goods  cannot  be  for- 
warded to  their  destination  without 
perishing  by  the  way,  or  with  safety 
tu  life  and  health,  74S-74S,  751,  752. 


I NSURANCE— coraKHMBd. 

or  without  an  expense  which  exceeds 
their  value,  748. 

Sale  dictated   by  necessity  a  total  loss 

within  the  memorandum,  75o-755, 
Abandonment  not  essential  under  ihese 
circumstances,  ib. 

Insurance  of  vessel  against  total  loss 
only,  745. 

Insured  ordinarily  entitled  to  a  pecuniary 
compensation,  as  distinguished  from 
the  repair  or  restoration  of  the  vessel, 
698. 
Insurable  Interest. 

Existence  of,  must  be  averred  in  plead- 
ing, and  substantiated  by  proof  at  the 
trial,  851,  853. 

Limited  to  value  actually  at  risk,  850, 
857. 

But  in  the  absence  of  fraud  or  mistake, 
valuation  in  policy  conclusive  of  value, 
855-860. 

Need  not  amount  to  right  of  property,  or 
possession,  807. 

Will  exist  wherever  injury  to  the  thing 
insured,  will  result  in  loss  to  the  party 
insuring,  807,  840,  bJ7. 

A  mere  expectancy  is  not,  810,  811. 

May  arise  from  contract  for  the  purchase 
of  real  or  personal  property,  808,  812, 
813. 

In  freight,  814-817. 

In  profits  or  commissions,  810,  818. 

Of  debtor,  in  property  charged  with  suli- 
sisting  debt  for  which  he  is  liable,  821. 

Of  charterer,  8X8. 

In  ship  or  cargo  hypothecated  on  bot- 
tomry or  respondentia,  822. 

Of  creditor  in  property  pledged  or  mort- 
gaged as  a  security  for  the  debt,  824- 
839. 

Of  vendor,  819-834. 

Of  mortgagor,  819-834. 

Of  mortgagee,  834-834. 

When  insurer  entitled  to  subrogation  on 
payment,  825-839. 

Of  a  tenant  for  life,  or  years,  or  by  the 
cui'tesy,  810,  811. 

Of  disseizor  licensee,  or  intruder,  811. 

Of  consignee,  bailee,  or  carrier,  S43-844. 

Of  partners  or  part  owners,  894. 

Of  agent,  844,  846. 

Of  those  entrusted  with,  or  liable  for  the 
safe-keeping  of  real  or  personal  prop- 
erty, 844-847. 

as  in  the  case  of  an  insurer,  common 
carrier,  or  of  one  who  has  cove- 
nanted to  insure,  846,  847. 

Of  trustees,  e.xecutors,  and  administra- 
tors, 840,  841. 

Of  tenants  for  life,  reversioners,  and  re- 
maindermen, under  policy  eftected  by 
ancestor,  841,  843. 

Insurance  "  lost  or  not  lost,"  or  against 
prior  losses,  848,  849. 

Distinction  between  insurable  interest 
and  authority  to  insure,  844. 

Ratification  of  policy  effected  by  self- 
constituted  agent,  may  take  the  place 
of  command,  844,  845. 
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Although  Bubsequent  to  loss,  ib. 

Policy  la  the  name  of  agent  cannot  be 
ratified  by  principal  nnless  the  agency 
appears  in  the  instrumeut,  ib. 

Interest  in  after  acquired  property,  847, 
848. 

Insurers  liable  on,  on  general  words  of 
assurance,  for  any  loss  arising  through 
subject  matter  designated  by  the  terms 
of  the  policy,  935. 

Unless  too  remote  to  be  the  subject  of 
legal  cognizance,  813,  817. 

But  where  interest  is  too  remote  for  proof, 
although  real,  an  admission  of  its  ex- 
istence in  the  policy,  will  bind  the 
insurers,  818. 

Insurance  "lost  or  not  lost,"  "carried 
or  not  carried,"  or  where  policy  is 
mode  sufficient  proof  of  interest,  818, 
851-857. 

Valued  policies,  858-860,  947-953. 

Recovery  to  full  extent  of  valuation, 
althouuh  the  whole  of  real  interest 
covered  by  prior  or  subsequent  policy, 
947-953. 

Wager  policies,  850-853,  861. 

Sale  of  subject  matter  of  insurance,  de- 
feats the  right  of  recovery  on  policy, 
881-893. 

Unless  it  is  kept  open  for  the  benefit  of 
vendee,  ib. 

Or  the  interest  of  the  vendor  survive  the 
sak',  801,  819-831,  893. 

Assent  of  insurer  requisite  to  assignment 
of  policy  in  case  of  insurance  against 
Are,  884. 
but  not  of  marine  insurance,  883. 

Action  must  be  brought  in  the  name  of 
the  assignor,  887. 

Assignment  of  insurance  to  absolute 
purchaser  with  the  assent  of  the  in- 
surers, confers  a  beneficial  or  equitable 
interest  on  assignee,  and  precludes  the 
insurers  from  relying  on  the  subse- 
quent acts  or  defaults  of  the  assignor, 
as  a  defence  to  an  action  on  the  policy, 
891,  893. 

Rule  where  such  an  assignment  is  made 
to  mortgagee,  886,  891. 

Effect  of  sale  by  one  partner  or  tenant 
in  common  to  another  or  to  a  third 
person  on  the  right  of  action,  896. 

The  effect  of  a  sale  in  placing  the  goods 
beyond  the  protection  of  the  policy 
may  be  obviated  by  a  repurchase,  897, 
898. 

Special  or  indirect  interest  in  property, 
may  be  prcjtected  by  general  words  of 
insurance,  930,  936. 

Need  not  be  disclosed  by  the  insured,  ib. 

Rule  in  Supreme  Court  of  United  States, 
933. 

Life  insurance,  861-863, 

Reinsurance,  846,  849. 

Double  insurance,  947,  953. 
I'ulicy. 

Forfeiture  of,  may  be  waived,  911,  935. 

Even  when  conditioned  to  be  void,  906. 
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Waiver  without  consideration  invalid, 
934,  935. 

Failure  to  bring  suit  or  furnish  prelimi- 
nary proof  within  the  tune  prescribed, 
not  excused  by  subsequent  waiver,  930. 

Condition  against  sale  or  alienation,  884, 
908,  910. 

That  suit  must  be  brought  or  preliminary 
proof  presented  within  a  given  time, 
930,  935. 

Condition  against  assignment  of  policy, 
900-906. 

Against  assignment  after  loss,  903,  905. 

Distinction  between  an  assignment  of  tlie 
policy  and  an  assignment  of  the  inter- 
est covered  by  the  policy,  900,  906. 

Distinction  between  assignment  of  policy 
as  an  insurance  and  as  a  chose  in  ac- 
tion, 900-906. 

The  former  may  be  restrained  by  a  con- 
dition, the  latter  cannot,  ib. 

General  words  of.assienment  should  be 
so  construed  as  not  to  invalidate  in- 
surance, 803,  904. 

Condition  against  prior  or  subsequent 
insurance  without  notice  to  and  con- 
sent of  insurers,  898,  899. 

Oral  notice  or  consent  insufScient  when 
policy  requires  a  writing,  911-913. 

Unless  the  omission  is  due  to  the  fraud 
or  laches  of  the  insurers,  918. 

Insurers  cannot  take  advantage  of  breach 
resulting  from  their  own  acts  or  those 
of  their  duly  constituted  agents,  913- 
919. 

A  policy  which  fails  to  express  the  con- 
tract in  consequence  of  the  fraud  or 
laches  of  the  insurers  or  their  agents, 
may  be  reformed  in  eciuiiy  nr  on  the 
ground  of  equitable. estoppel,  919. 

Effect  of  a  prior  or  cnnteniporaneous 
declaration  that  the  stipulations  of  the 
policy  will  not  be  enforced,  916,  918. 
See  Contract. 

The  insurers  are  responsible  for  the  acts 
and  declarations  of  their  agents  within 
the  scope  of  their  authority,  U31,  934. 

The  by-laws  of  a  mutual  hisurance  com- 
pany cannot  be  waived  by  their  officers 
or  agents,  934. 

When  the  agents  of  the  insurers  are  to 
be  considered  as  acting  for  the  insured, 
917,  923,  934. 

Construction  and  validity  of  clause 
proliibiting  assignment  of  policy,  900- 
900. 

Excepting  property  covered  by  prior  in- 
surance, 9.50,  953. 

Of  clause  requiring  notice  of  prior  or 
subseaitent  insurance,  898-890.' 

Insurers  liable  for  losses  occasioned  by 
the  perils  insured  agaiust,  although 
having  their  remote  cause  in  negli- 
gence, 779-781. 

But  not  for  a  loss  occasioned  directly  by 
negligence,  788. 

or  by  the  wilful  or  wrongful  act  of  the 
insured,  unless  barratry  is  enumera- 
ted in  the  policy,  783,  785. 
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INSURANCE— eoraWmwc?. 

How  far  liable  for  loss  by  collision,  ib. 
See  Negligence.     Seaworthiness. 

JUDGMENTS. 

Domestic  Judgments. 

cannot  be  impeached  collaterally,  636, 
637. 

except  for  want  of  jurisdiction,  613. 

void  where  want  of  jurisdiction  appears 
affirmatively,  638. 

evidence  cannot  be  given  to  contradict 
recital  of  service  or  appearance,  or 
show  that  the  attorney  was  not  re- 
tained or  authorized,  635-638. 

judgment  will  not  be  set  aside  collater- 
ally because  the  record  does  not  con- 
tain a  recital  of  service  or  appearance, 
639-643. 

may  be  reversed  as  erroneous,  ib. 

a  judgment  taken  by  default  ^)r  confes- 
sion without  service  or  personal  ap- 
pearance, or  a  warrant  of  attorney 
filed  of  record,  is  erroneous,  6i0-643. 

judgment  rendered  by  default,  without 
service,  may  be  set  aside  on  proof  that 
the  attorney  was  not  duly  authorized, 
637. 

but  not  when  the  defendant  was  person- 
ally served,  ib. 

Foreign  Judginenfs. 

conclusive  on  the  merits,  613. 

may  be  impeached  for  want  of  jurisdic- 
tion, 613,  615. 

judgments  of  the  several  States  foreign  to 
each  other,  613. 

judgments  of  the  United  States,  domes- 
tic judgments,  619. 

Judgments  of  other  States. 
take  effect  as  record  evidence,  600.  604, 
filS,  663. 

do  not  operate  extra-territorially,  618, 
634,  630. 

of  one  State  conclusive  in  every  other  if 
the  court  has  jurisdiction  of  the  cause 
and  the  parties,  617,  638. 

but  not  where  there  is  a  want  of  such 
jurisdiction,  613,  631,  634-630. 

where  the  want  of  jurisdiction  appears 
affirmatively  of  record,  the  judgment 
is  invalid,  630,  631,  634,  637. 

notice  by  service  or  appearance  will  be 
presumed  unless  the  contrary  appears, 
632,  639. 

and  that  the  attorney  was  duly  retained 
or  authorized,  633. 

jurisdiction  presumed  in  the  case  of  su- 
perior courts  unless  the  contrary  is 
apparent,  633,  648,  657. 

jurisdiction  of  inferior  courts  must  ap- 
pear affirmatively,  and  where  a  superior 
court  exercises  a  special  and  limited 
power,  630,  633,  654. 

judgment  against  administrator   in  one 
State  not  conclusive  on  persons  acting 
,  under  a   collateral   administration  in 
another,  619. 


JVOGMENTS— continued. 

judgment  against  one  executor  prima 
facie  evidence  against  another  execu- 
tor appointed  by  the  same  will,  ib. 

judgment  in  personam  for  plaintilf  a  bar 
to  an  action  for  the  same  cause  in 
another  State,  618. 

Although  commenced  by  attachment, 
ib. 

judgment  in  rem  in  one  State  conclusive 
of  the  title  in  another,  618. 

but  not  in  personam,  nor  with  regard  to 
other  goods,  615,  631,  633. 

the  defendant  in  a  suit  on  a  judgment  of 
another  State  may  show  that  he  was 
not  served,  and  did  not  appear  person- 
ally or  by  attorney,  043-647. 

or  that  the  attorney  who  appeared  for 
him  acted  without  authority,  ib. 

whether  such  allegations  are  admissible 
in  opposition  to  the  record?  ib. 

courts  of  one  State  cannot  take  judicial 
cognizance  of  the  laws  of  another,  648- 
653. 

whether  this  rule  apidies  in  suits  brought 
on  the  judgments  of  other  States  ?  ib. 

The  pendency  of  a  writ  of  error  is  not  a 
defence  to  a  suit  on  the  judgment  of 
another  State,  652. 

want  of  jurisdiction  a  good  defence  to 
judgments  of  other  iStates,  653. 

how  pleadable,  653,  654. 

must  be  pleaded  with  certainty,  056. 

nil  debet  not  admissible  to  suit  on  such 
a  judgment,  600,  630,  653. 

may  be  authorized  by  statute  as  a  means 
of  sliowing  want  of  jitrisdictiou,  653. 

whether  a  judgment  rendered  ««  perso- 
nam in  one  State  against  a  citizen  with- 
out service  or  appearance  will  be 
enforced  against  him  in  another,  653, 
654. 

declaration  on  the  judgment  of  a  superior 
court  of  another  State  need  not  show 
jurisdiction,  657. 
'  aliter  in  declaring  on  the  judgment  of  an 
inferior  court,  ib. 

fraud  not  jileadable  at  common  law  to  a 
suit  on  a  judgment,  658,  659. 

may  be  a  ground  for  relief  in  equity,  ib. 

or  a  defence  to  a  suit  on  thejudgmeut  of 
another  State,  ib. 

any  delenee  that  would  be  good  in  the 
original  forum  may  be  made  to  a  suit 
brought  when  in  another  State  to  en- 
force the  judgment,  ib. 

judgments  of  other  States  may  be  proved 
as  at  common  law,  660,  661. 

or  under  the  act  of  1789,  ib. 

Judgments  of  courts  not  of  record  are 
not  within  the  act  of  Congress,  660. 

Whether  they  are  within  the  constitution, 
650,  660. 

a  State  cannot  impair  the  faith  and  credit 
due  to  the  judgments  of  other  States, 
by  statute,  610. 

may  control  the  remedy  by  limiting  the 
period  within  wliich  an  action  can  he 
brought  on  such  judgments,  608,  663. 

or  declare  in  what  order   they  shall  be 
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paid  in  the  distribution  of  assets,  609, 
663. 

a  jiidjjment  in  another  State  is  a  merger 
of  the  cause  of  action,  and  may  be 
pleaded  as  such  even  when  the  efftct  is 
to  dissolfe  a  prior  attachment,  618, 
663. 

but  the  pendency  of  a  suit  in  one  State 
cannot  be  jileaded  in  bar  or  abatement 
to  a  suit  for  the  same  cause  in  another, 
664. 

JURISDICTION. 

of  superior  courts  presuraned,  633,  657. 

of  limited  and  inferior  courts  must  ap- 
pear afiirmatively,  ib. 

and  so  of  superior  courts  actins  under 
authority  conferred  specially  by  statute, 
631,  633. 

will  be  presumed  to  have  been  duly 
exercised,  633,  657. 

how  acquired,  613. 

may  be  iu  rem  or  in  personam,  ib. 

cannot  be  exercised  i7i  perso7uim  without 
service  or  appearance,  615,  631,  635. 

a  recital  of  service  or  appearance  conclu- 
sive in  the  case  of  domestic  judgments, 
613. 

may  be  contradicted  when  foreign  judg- 
ments or  the  judgments  of  other  States 
are  In  question,  614,  6;.:4-B30. 

jurisdiction  may  be  exercised  over  a  tran- 
sitory or  personal  cause  of  action  aris- 
ing in  another  State  or  country,  614. 

although  growing  out  of  or  relating  to 
the  ownership  of  land,  ib. 

but  uotwhen  the  cause  of  action  is  local, 
unless  on  the  ground  of  trust  or  con- 
tract, ib.,  633. 

In  general  both  parties  must  be  sum- 
moned or  appear.  630. 

rule  iu  the  case  of  divorce,  ib. 

See  Equity. 
equitable     jurisdiction     assumed     by 
courts  of,lnw,  4S3,  577. 

extension  of  jurisdiction  at  law  will  not 
oust  that  of  chancery,  374,  450. 

LETTERS  OF  CREDIT,  81, -HI,  340-361. 
Revocable  when  not  under  seal,  393,  393. 
Revoked  by  death,  360. 
Who  may  sue  on,  111,  340,  361. 
Letter  of  credit  addressed  to  one  man 

may  operate  as  a  promise  to  another, 

ib. 
notice  of  acceptance,  and  action  under, 

when  necessary,  75,  91, 101,  106,  111 

LICENSE. 
Essentially  revocable,  549, 
Although  given  l)y  deed,  550. 
may  operate  as  a  grant  if  so  intended, 

551. 
To  use  or  enjoy  an  easement  or  privilege 

connected  with  real  estate,  549-588. 
Revocable  at  pleasure,  550. 
Cannot  be  enforced  by  or  against  third 

persons,  549,  550,  586. 


LICENSE-  eo, dinned. 

But  justificaiion  lor  acts  done  under  it 
while  unrevolied,  563-567. 

May  be  implied  Irom  the  acts  of  the 
parties,  or  tlie  naiure  of  the  purpose 
for  which  the  laud  is  hi-ld,  or  to 
"which  it  is  appropriated,  567,  508. 

Implied  license  to  enter  on  land  for  the 
purpose  of  regaining  prifesctsion  of 
personal  property,  553,  550. 

License  cannot  be  revoked  after  it  has 
been  executed  or  wlien  coupled  with 
interest,  553-556,  561  563. 

And  may  pass  with  descent  or  purchase 
of  the  interest  to  which  it  is  .ippuite- 
nant,  587. 

Unless  the  effect  would  be  the  creation 
of  an  easement  or  estate  in  laud  by 
matter  in  pais  or  parol,  550-501. 

A  house  erected  on  the  land  of  another 
in  pursuance  of  an  authority  from  him, 
is  a  chattel  which  the  builder  may  re- 
move, 541,  563. 

But  cannot  occupy  on  the  land  after  the 
revocation  of  tlie  license,  574-576. 

Distinction  between  license  creating  and 
license extiuguisliing  an  easement,  that 
the  former  may  be  by  parol,  the  latter 
must  be  under  seal,  579-583. 

Between  license  to  be  executed  on  the 
laud  of  licensor  and  that  of  the  licen- 
see, .583,  584. 

License  to  divert  a  stream,  581.  i 

License  to  How  the  land  of  another,  584- 
586. 

License  to  erect  a  house  or  other  perma- 
nent structure  on  land  of  anotlier,  501- 
563. 

Effect  of  the  execution  of  a  license  to 
enter  and  build  on  laud,  in  equity  and 
under  the  doctrine  of  equitable  estop- 
pel at  law,  569-573,  .577,  .587,  589. 

Parol  license  dispensing  with  ]>crform- 
auce  of  sealed  instrument,  cannot  be 
pleaded  in  England  as  justiflcution  of 
breach,  589,  590. 

Rule  in  this  country,  593-596. 

Equity  arising  from  execution  of  license 
binding  on  purchaser  with  notice,  587, 
589. 

Not  on  bona  fide  purchaser,  589. 

MONEY  HAD  AN'D  RECEIVED. 

When  maintainable,  171-175,  177,  307- 

318. 

NEGLIGENCE. 

Of   creditor   as  to  securities,  when  dis- 
charge of  debt,  348-363. 
of  guarantor,  ib. 
of  surety,  ib. 

Negligence  of  master  and  crew,  or  of  the 
owners,  does  not  exonerate  insurers, 
673. 

NOTICE. 

Must  be  given  of  facts  peculiarly  within 
tlie  knowledge  of  one  party,  and  uu- 
kuown  to  the  other,  05-70. 
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NOTICE— couimjMd. 

But  not  of  matters  depending  on  the 
action  of  third  persons,  nor  where  the 
means  of  knowledt;e  are  open  to  both 
parties,  37,  eO-64,  107. 

May  be  given  at  any  time  before  suit 
broujd:ht,  71,  7:3. 

Unless  period  fixed  for  performance  ex- 
pires before  notice,  ib.,  !)0 

How  pleaded,  73,74,  90,  96,  134. 

When  the  want  of  an  averment  of  notice 
will  be  a  good  ground  of  demurrer,  or 
for  a  motion  in  arrest  of  judgment,  ib. 

See  Guaranty. 

When  notice  of  the  dishonor  of  a  note 
or  bill  taken  for  del)t,  must  be  given 
to  guarantor  or  debtor,  133-134,  137, 
388-393. 

See  Hills  and  Notes. 

Notice  of  equity  growing  out  of  the  exe- 
cution of  a  parol  license,  when  bind- 
ing on  purchaser,  587-589. 

PARENT  AND  CHILD. 
Liability  of  father  for  necessaries   fur- 
nished to  a  minor  child,  198-301. 
Not   bound  by   subsequent  promise    of 
payment,  when  not  liable  on  res  ges- 
tce,  ib. 

PAYMENT.     See  Accord,  Bills  and  Rotes. 

Must  be  received  in  modum  solventis,  376. 

To  agent  whose  power  has  been  revoked 
by  death  of  principal,  361. 

Payment  by  one  man  satisfaction  of 
debt  due  by  another  if  ratified  by  him 
and  made  on  his  account,  196,  379. 

But  not  when  made  by  stranger  under 
the  belief  that  the  debt  is  his,  ib.,  953, 

Taking  a  bill  or  note  payable  at  a  future 
day  is  presumably  a  conditional  pay- 
ment "to  be  in  full  if  paid,"  which 
suspends  the  debt,  S75-881. 

This  presumption  does  not  arise  where 
the  note  is  over  due  or  payable  on  de- 
mand, 381. 

Nor  when  the  security  given  is  a  bond  or, 
mortgage,  383. 

Nor  when  the  debt  is  under  seal  or  for 
rent,  383. 

See  Sank  Notes,  Sale. 

PLEADING. 
What  defects  are  cured  by  verdict,  143. 
Failure  to  aver  consideration,  ib. 
Contract  may  be  set  forth  according  to 

its  legal  effect,  33. 
Promise  in  consideration  of  performance 

valid  without   alleging  a   promise  to 

perform,  ib. 
See  Notice. 

POWER. 

Power  or  authority  essentially  revoca- 
ble, 861,  544. 

Not  binding  on,  or  susceptible  of  being 
transferred  to  third  persons,  549,  550. 

May  operate  as  a  grant  or  assignment 
when  so  Intended,  551. 

VOL.  II. — 61 


'POWER— contintied. 
Irrevocable  when  coupled  with  interest, 

and  may  pass  with  a  transfer  of  the 

interest,  553-556,  578. 
When  revoked  by  death,  361,  553. 

PRESUMPTION, 
in  favor  of  innocence,  513-516. 
in  odium  spoliatoris,  509,  517. 

PRINCIPAL  AND  SURETY.    See  Surety. 

PROMISSORY  NOTE,  See  Bills  and  Xvtes. 

PROMISE. 

Promise  in  consideration  of  antecedent 
act  not  binding,  186-189,  197,  301. 

May  operate  as  a  waiver  or  ratification, 
191,  195,  199. 

May  reduce  contract  to  certainty,  or  be 
evidence  that  antecedent  act  was  done 
on  request,  193,  194. 

Promise  to  repay  amount  received  under 
usurious  contract,  or  contract  invali- 
dated by  statute  of  frauds,  193. 

When  promise  to  one  man  may  be  en- 
forced by  anothei-,  176-184,  307-313, 
340-361. 

Debt  barred  by  statute  of  limitation,  or 
discharge  in  bankruptcy,  may  be  re- 
vived by  new  promise,  191. 

When  by  promise  to  third  person,  183. 

See  Contract,  Consideration. 

PURCHASER  FOR  VALUE. 
Taking  a  note,  deed  or  chattel  as  security 

for  an  existing  debt,  is  not  a  purchase 

for  value,  334,  235. 
Unless   time  is    given,  advances  made, 

other  securities  surrendered,  or  value 

paid  in  some  form  at  the  time,   334, 

336,  334,  335. 
Assignee  for  benefit  of  creditors,  or  in 

bankruptcy,  is    not    a   purchaser   for 

value,  333. 


RATIFICATION. 

When  silence  evidence  of,  194. 

Equivalent  to  prior  command,  195,  844. 
See  vol.  1st. 

By  subsequent  promise,  of  service  con- 
ferred without  a  request,  195-197.    ' 

Act  must  have  been  done  in  the  name  or 
on  behalf  of  the  person  who  is  alleged 
to  have  ratified  it,- 196,  845. 

Of  policy  of  insurance,  845. 

See  I?tsurance. 

Payment  by  ofie  man  of  debt  due  by 
another,  may  be  ratified  by  the  latter, 
196,  379,  380. 

RELEASE. 
General  words  of  release  or  grant  may 
be  limited   by  rpferring  them  to  the 
subject  matter,  803. 
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'EEPRKSENTATION. 

Where  nature  of  interest  not  material  to 
rislt,  need  not  be  represented  to  in- 
surer, 9Sa,  936. 

Rule  adopted  in  this  respect  by  the 
Supreme  Court  of  United  States,  932- 
935.  ' 

See  Insurance. 

KEVOCATION.     See  Wills. 
SALT=;. 

Where  goods  are  sold  for  the  note  of  a 
third  person  no  recovery  can  be  had 
against  the  purchaser  although  the 
maker  is  insolvent,  297-391. 

Atitcr  where  the  note  is  guaranteed  or  en- 
dorsed by  purchaser,  302. 

Or  where  goods  are  sold  for  money,  and 
payment  made  in  the  notes  of  a  third 
person,  although  on  the  same  day,  300, 
306. 

Or  where  the  note  is  taken  as  security 
or  conditional  payment,  302. 

The  question  is  one  of  intention,  301. 
309. 

■Whether  a  recovery  can  he  had  against 
the  purchaser,  on  an  executory  sale  of 
goods  for  the  note  of  a  third  person 
who  is  insolvent  at  the  time,  or  be- 
comes so  before  delivery,  30,3-305. 

I}i.ih'h'iUd'ns  assumpsit  will  not  lie  on 
agreement  to  give  the  note  of  a  third 
person  for  goods,  307,  308. 

Sale  of  note  does  not  imply  a  warranty 
that  the  maker  is  solvent,  297. 

SEAWORTHINKSS. 

Warranty  of,  7B7. 

Limited  in  England  to  condition  of  ves- 
sel at  outset  of  voyage,  or  inception  of 
ribk,  776. 

Eule  in  the  United  States,  777. 

Depends  on  the  titness  of  the  vessel  for 
the  navigation  in  which  she  is  en- 
gaged, 769-773. 

Not  implied  in  England,  where  policy  is 
on  time,  786-191. 

M;iy  be  waived  by  insurers,  791. 

Seaworthiness  of  vessel  question  of  fact 
for  jury,  792-796. 

But  wlien  vessel  is  proved  to  have  been 
unseaworthy  shortly  after  icaving 
port,  she  will  be  presumed  to  have 
been  so  at  her  departure,  imless  some 
evidence  is  brought  of  an  opposite 
nature,  ib. 

Seawonhiness  presumed  until  proof 
given  to  the  contrary,  792. 

Where  vessel  unseaworthy  at  commence- 
ment of  risk,  policy  does  not  attach, 
707. 

But  subsequent  unseawortliiness  will 
not  invalidate  the  policy,  unless  it 
arises  through  the  default  of  those  in 
chance  of  the  vessel,  and  produces  the 
loss,  774. 

Insurers  liable  for  loss  by  peril  insured 
against,  although  occasioned  by  negli- 
gi-nce,  if  not  resulting  in  unseaworthi- 
ness, 781,  782. 


SURETY. 

Who  entitled  as  surety,  441,  451-453. 

Every  one  entitled  to  subroiration  will  be 
discharged  by  any  act  by  which  that 
right  is  prejudiced,  400,  407,  452,  459. 

A  mortgage  by  a  wife  for  the  debt  of 
her  husband  within  this  principle,  459. 

Distinction  between  the  position  of  a 
guarantor,  and  of  one  who  enters  into 
direct  engagement  as  a  surety,  440-448, 
451-453. 

Not  discharged  by  delay  or  inaction  on 
the  part  of  the  creditor,  389-390. 

Although  in  pursuance  of  agreement 
with  principal,  unless  supported  by 
sufficient  consideration,  390. 

Nor  by  discontinuance  of  legal  proceed- 
ings commenced  against  principal, 
39.S. 

Unless  such  proceedings  have  resulted 
in  a  lien  on  property  which  might 
have  been  available  for  satisfaction 
of  debt,  394,  395. 

But  where  property  or  securities,  held 
for  debt,  are  surrendered  by  creditor 
or  impaired  by  his  negligence,  the 
loss  will  fall  on  him,  and  not  on  the 
surety,  396-400. 

Although  not  known  to  the  surety,  or  ac- 
quired subsequently  to  the  contract, 
399,  400,    477. 

A  payment  to  the  principal  which  ought 
to  have  been  withheld  will  discharge 
the  surety,  397,  399,  477. 

Execution  may  be  withdrawn  before 
levy  on  the  goods  of  the  principal, 
without  discharging  the  surety,  but 
not  after  a  levy  has  actually  been 
made,  393-395. 

Creditor  not  biniud  in  general  to  take 
active  measures,  for  the  collection  of 
the  securities  placed  in  his  hands  for 
or  on  account  of  the  debt,  404,  407^12. 

Will  be  an.^-werable  for  actual  neglect  al- 
though passive,  401,  403. 

Whether  failure  to  revive  judgment  is 
within  this  principle,  394,  39.S. 

Discharge  of  surety  will  not  be  carried 
further  than  the  injury  inflicted  by  the 
act  of  the  creditor,  400,  405. 

Distinction  between  liens  or  securities, 
arising  from  the  act  of  the  principal, 
and  those  which  the  creditor  acquires 
by  his  own  diligence,  or  a  recourse  to 
legal  proceedings,  401. 

Discharge  of  surety  by  the  surrender  of 
securities  given  by  a  co-surety,  or  the 
withdiawal  of  a  levy  on  his  goods,  400. 

Surety  may  proceed  by  bill  in  equity  to 
enforce  collection  of  debt  by  creditor, 
412,  413. 

Wheu  by  notice  in  pais,  414—416. 

Notice  must  be  explicit,  414. 

Will  not  operate  as  a  defence,  unless  the 
failure  to  comply  with  it  results  in  in- 
jury, 41.'). 

Surety  may  claim  subrogation  to  reme 
dies  of  creditor,  but  cannot  restrain  or 
delay  their  exercise,  nor  require  that 
they  shall  be  prosecuted,  in  the  first  in- 
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stance,  against  the  person  or  estate  of 
the  principal,  400,  413,  417,  418. 
Cannot  bring  his  liability,  under  a  con- 
tiniiina:    promise  or  obligation,  to    a 
close,  hy  a  notice  at  variance  with  the 
terms  of  the  obligation,  39:3. 
Alteration  of  contract  with  principal,  or 
time  given  to  him  before   breach,  de- 
fence at  common  law  to  surety,  where 
mere  guarantor,  433-441. 
But  not  after  breach,  nor  where  contract 

of  surety  direct,  ib.,  447. 
Surety  discharged  in  all  cases  in  equity,  by 
alterati'in  of  tlie  contract  between  the 
creditor  Mnd  principal,  without  his  con- 
sent, 433,  447,  4S0. 
Altbou-ih  the  debt  is  not  actually  suspen- 
ded, 463. 
And  even  when    no  injury  results  from 

the  delay,  464. 
Unless  it  was  assented  to  by  surety,  475. 
Or  sanctioned  by  usage,  470,  476. 
Or  the  character  in  which  he  contracted 

was  unknown  to  the  creditor,  456. 
Doctrines  of  equity  on  this  point  how  far 
adopted  by  courts  of  common  law,  433, 
448,  449. 
Relief  may  still  be  had  in  equity,  449. 
Failure  to  make  such  a  defence  at  law  will 
not  preclude  a  recourse  to   chancery, 
374,  449. 
Guarantor   discharged   by   alteration   of 

contract  with  principal,  435,  453,  457. 
Endorser  not  necessarily  a  surety,  458. 
Discharged  by  time  given  tothemalcer,ib. 
To  discharge  the  surety  by  alteration  of 
contract  there  must  be   a  new  agree- 
ment binding  on  the  creditor,  461-463. 
Such  new  agreement  must  be  under  seal 
or  sustained  by  aconsideration,4fi3,4'67. 
What  consideration  will  suffice,  467-475. 
Payment  in  advance,  467. 
Collateral  security,  ib. 
Accord  unexecuted,  467,  468,  471. 
Agreement  to  pay  interest,  468,  469. 
Payment  of  in  advance,  ib. 
Usurious  interest,  477. 
The  new  agreement  must  be  certain,  463. 
Etfect  of  such  agreement  by  parol  where 

contract  of  parties  under  seal,  473. 
Agreement  to  forbearproceeding  against, 
or  to  nive   time  to  principal,  will  dis- 
charge surety,  if  supported  by  a  suffici- 
ent consideration,  and  valid  either  as  a 
defence  or  cause  of  action,  460-463,  ^ 
But  not  when  consideration  illegal,  or  in- 
sufficient, 466-473. 
Nor  when  the  new  agreement  is  subject 
to  a  condition  whieb  remains   unper- 
formed, 465,  475. 
Surety  prima  facie  discharged  by  takmga 
bill  or  note  payable  at  a  future  day,  473 
But  not  where  the  new  security  is  under 

seal  or  payable  on  demand,  474. 
Question  one  of  fact,  and  opeu  to  parol 

evidence,  ib.  .      -,  ,     .. 

Creditor  need  not  be  diligent  in  detecting 
or  preventing  a  default  of  principal, 
391. 


8U  RET  Y— continued. 
Surety  may  be  answerable  for  defalcation 
of  treasurer  or  cashier  notwithstand- 
ing  the  laches  or  connivance  of  the 
president  or  directors  of  the  corpora- 
tion, ib. 
Surety  not   discharged  by  disregard   of 
notice  to  dismiss  or  not  to  deal  with 
principal,  391. 
Reservation  of  right  to  sue  surety,  or  of 
right  of  surety  to  proceed  against  prin- 
cipal, will  prevent  the  discharge  of  the 
surety,  474. 
Defence  founded  on  time  given   to  the 
principal  may  be  waived  by  new  prom- 
ise, 476. 
Forbearance  in  pursuance  of  a  request  to 
forbear,    will    not    discharge    surety, 
unless  the  right  of  action  is  suspended, 
or  there  is  an  agreement  to  suspend  it 
for  a  delnite  period,  463,  469,  471. 
Effect  of  assurance  by  creditor,  that  debt 
has  been  paid,  or  that  he  will  look  ex- 
clusively to  principal  for  payment,  481. 
Of    concealment    by    him    of   material 
circumstances  at  the  period  of  origi- 
nal formation  of  contract,  478-480. 
Agreement  for  delay  will  not  discharge 
surety,  unless  the  creditor  is  actually 
delayed,  403,  466. 
Creditor  entitled  to  benefit  of  the  secu- 
rities held  by  surety,  and  surety  will 
not  be  discharged,  without  accounting 
for  them  to  creditor,  477. 
Averment  that  defendant  contracted  as 
surely,  collateral  to  contract,  aud  not 
in  contradiction  of  it,  445-447,  453. 
But  party  who  has-  expressly  contracted 
as  principal,  will  be  estopped  at  law, 
and  precluded  in  equity,  from  showing 
that  lie  is  merely  a  surety,  453. 
Making  a  note,  or  acceptins  a  bill,  for 
the  accommodatiim  of  the  other  par- 
ties to  the  instrument,  falls  within  this 
principle,  and  will  not  entitle  the  ma- 
ker or  acceptor  to  the  privileges  of  a 
surety,  454. 
A  different  rule  prevails  in  England,  455. 
Relation  of  principal  and  surety  survives 
judgment  obtained  by  creditor,  459. 


WILLS. 
Revocation  of,  487-539. 

At  common  law,  487. 

Under  I  he  statute  of  frauds,  488-503. 
By  burning,  tearing,  cancellation,  or  o  >- 

literatiou,  ib. 
By  attempt  to  destroy  or  cancel,  493,4ri4, 
By  Marriage  and  the  birth  of  issue,  sS.i  - 

530. 
Parol  evidence  not  admissible  to  rebut 

the  presumption,  535-527,  539. 
Will  of  feme  sole  revoked  by  marria_-e. 

534. 

although  designed  to  provide  for  her 
intended  husband,  537,  539. 
Marriage  a  revocation  under  the  I.  V;t- 
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toria,  c.  24,  of  a  will  irteiidcd  to  pro- 
Tide  for  the  wife,  537,  539. 

By  Conveyance  of  land  devised,  530-539. 
At  law,  531. 
In  equity,  533-535. 
Under  statute  law,  .536-539. 
By  subsequent  will,  50G. 
By  codicil,  ib. 

Kot  revolted  by  execution  of  subsequent 
will,  of  which  contents  are  unknown, 
508,  509. 

Unless  the  want  of  direct  proof  can  be 
supplied  Ijy  secondary  evidence,  or  tlie 
presumption  that  it  was  against  the 
interest  of  those  who  have  destroyed 
it,  509,  516,  517. 

Execution  or  republication  of  one  will  or 
codicil,  docs  not  operate  as  a  revoca- 
tion of  another,  which  is  not  repub- 
lished, unless  the  dispositions  made  by 
one,  are  inconsistent  rir  incongruous 
with  those  of  the  other,  607,  .508. 

Nor  by  cancellation  or  express  I'evoca- 
tion  merely  with  a  view  to  new  will, 
which  is  not  executed,  .500-.504. 

But  devise  or  bequest  which  fails  from  il- 
legality, or  the  disability  of  the  donee, 
may  operate  as  revocation  of  former 
will,  504-506. 
By   writing   duly  executed,   506,  507, 

509. 
not  by  writing  unsigned,  unless  on  the 
body  of  the  inslrument,  497,  499. 

Where  original,  or  revoking  will,  cannot 
be  found  at  death  of  testator,  or  is 
found  cancelled  or  mutilated,  the  pre- 
sumption is  that  the  act  was  the  testa- 
tor's, 510-514. 

May  be  repelled  by  circumstances,  513- 
14. 


WILI.R-  i-iij,j:v/in'.(l. 

Revocation  founded  upon,  or  induced  by 
mistake,  inoperative, ^01. 

When  caiicuUation  of  one  copy  or  dupli- 
cate, will  operate  as  a  revocation  of 
another,  496. 

Will  alisolutely  revoked,  c:innot  be  re- 
vived without  republication,  518. 

But  where  one  will  is  revoked  by  an- 
other, the  revocation  is  testament:iry, 
and  the  destruction  of  the  latter  re- 
vives tlie  former.  518-533. 

Pri'Minij'fion  of  levival  may  be  rebutted 
in  ecclesiastical  courts,  ib. 

But  not  at  common  law,  ib. 

Tearing  or  burning  not  a  revocation, 
wOiere  the  evidence  shows  an  unac- 
compliFhed  purpose,  489,  496. 

Attempt  to  destrov  or  cancel  not  a  revo- 
cition,  491,  493,  494. 
althouirb  hindered  by  force  or  fraud, 

491, '494,  495. 
unless  the  testator  does  all  that  he  in- 
tended to  do  and  enough  to  destroy 
the  integrity  of  the  instrument,  493, 
494.  498. 

Caneellatioi),  493,  497. 

by  erasure  of  signature  or  tearing  off 
seal,  493. 

Erasure  of  one  clause  does  not  revoke 
anotlnr  and  independent  clause,  501. 
may   be    controlled    by  interlineation, 
499. 

AA'hetlier  erasure  or  interlineation  should 
be  presumed  to  have  been  made  be- 
fore or  after  execuiion,  500. 

Presumption  where  signature  is  followed 
by   testamentary    matter    not   signed, 
.5ii9.  510. 
WAIVER.     See  License,   Corevant. 
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